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SixTen and Associates 
Mandate Reimbursement Services 

'

!TH B. PETERSEN, MPA, JD, President 
52 Balboa Avenue, Suite 807 
n Diego, CA 92117 

May 20, 2003 

Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

· ··Exhibit A 

Telephone: (858) 514-8605 
Fax: (858) 514-8645 

E-Mail: Kbpsixten@aol.com 

RECEIVED 

M~V 2 ~ 2003 

COMMISSION ON 
~TATF MANDATES 

Re: TEST CLAIM OF Contra Costa Community College District 
Statutes of 2002 I Chapter 450 
Tuition Fee Waivers 

8 Dear Ms. Higashi: 

Enclosed are the original and seven copies of the Contra Costa Community College 
District test claim for the above referenced mandate. 

I have been appointed by the District as its representative forthe test claim. The District 
requests that all correspondence originating from your office and documents subject to 
service by other parties be directed to me, with copies to: 

John E. Hendrickson 
Vice Chancellor, Finance and Administration 
Coritra Costa Community College District 
500 Court Street 
Martinez, California 94553 

The Commission regulations provide for an informal conference of the interested parties 
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Paula Higashi, Executive Director, 
Commission on State Mandates 

May 20, 2003 

within thirty days. If this meeting is deemed necessary, I request that it be conducted in 
conjunction with a regularly scheduled Commission hearing. 

C: Johfl,E. Hendrickson, Vice Chancellor, Finance and Administration 
Contra Costa Community College District 
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State of California 
COMMISSION ON STATE MANDATES 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

.fllllli16) 323-3562 
'9sM 2 (1191) 

TEST CLAIM FORM 

Local Agency or School District Submitting Claim 

CONTRA COSTA COMMUNITY COLLEGE DISTRICT 

Contact Person 

Keith B. Petersen, President 
SixTen and Associates 

Claimant Address 

Contra Costa Community College District 
500 Court Street 
Martinez, California 94553 

Representative Organization to be Notified 

~f!Y ? ~ 2003 

COMMISSION ON 
ST A_ TF l\/IANnATES 

Claim No. CJL-TL-LI 

Telephone Number 

Voice: 858-514-8605 
Fax: 858-514-8645 

Dr. Carol Berg, Consultant, Education Mandated Cost Network Voice: 916-446-7517 
c/o School Services of California Fax: 916-446-2011 

A.1121 L Street, Suite 1060 
93acrarnento, CA 95814 

This claim alleges the existence of a reimbursable state mandated program within the meaning of section 17514 of the 
Government Code and section 6, article XIII B of the California Constitution. This test claim is filed pursuant to section 
17551 la\ of the Government Code. · ' 

Identify specific section(s) of the chaptered bill or executive order alleged to contain a mandate, including the particular 
statutory code citation(s) within the chaptered bill, if applicable. 

Tuition Fee Waivers 
See: List of Statutes Cited Attached 
See: List of Code Sections Cited Attached 
See: List of Title 5, California Code of Regulations Attached 
See: Description of Revised Guidelines Attached 

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING TESTCLAIM ON 
THE REVERSE SIDE. 

Name and Title of Authorized Representative Telephone No. 

John E. Hendrickson (925) 229-1000, Ext. 1214 
Vice Chancellor, Finance and Administration 

entative Date 

May_/_, 2003 
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Attachment to COSM Form CSM 2 (1/91) 
Test Claim: Tuition Fee Waivers 
Contra Costa Community College District 

Statutes Cited Education Code Sections Cited 

Chapter 450, Statutes of 2002 
Chapter 814, Statutes of 2001 
Chapter 949, Statutes of 2000 
Chapter 571 , Statutes of 2000 -
Chapter 952, Statutes of 1998 
Chapter 438, Statutes of 1997 
Chapter 758, Statutes of 1995 
Chapter 389, Statutes of 1995 
Chapter 8, Statutes of 1993 
Chapter 1236, Statutes of 1992 
Chapter 170, Statutes of 1992 
Chapter 455, Statutes of 1991 
Chapter 1372, Statutes of 1990 
Chapter 985, Statutes of 1989 
Chapter 900, Statutes of 1989 
Chapter 424, Statutes of 1989 
Chapter 753, Statutes of 1988 
Chapter 317, Statutes of 1983 
Chapter 1070, Statutes of 1982 
Chapter 102, Statutes of 1981 
Chapter 789, Statutes of 1980 
Chapter 580, Statutes of 1980 
Chapter 797, Statutes of 1979 
Chapter 242, Statutes of 1977 
Chapter 36, Statutes of 1977 
Chapter 990, Statutes of 1976 
Chapter 78, Statutes of 1975 

Executive Orders · 

Revised Guidelines and Information 
"Exemption From Nonresident Tuition" 
Chancellor of the California 

Community Colleges (May 2002) 

Section 68044 
Section 68051 
Section 6807 4 
Section 68075 
Se.ction 68075.5 
Section 68076 
Section 68077 
Section 68078 
Section 68082 
Section 68083 -
Section 68084 
Section 68121 
Section 68130.5 
Section 76140 

Title 5, Code of Regulations Cited 

Section 54002 
Section 5-~rn1 o 
Section 54012 
Section 54020 
Section 54022 
Section 54024 
section 54030 
Section 54932 
Section 54041 
Section 54042 ; 
Section 54045 
Section 54045.5 
Section 5464.6 
Section 54050 
Section 54060 

Section 54070 
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10 
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13 
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15 
16 
17 
18 
19 
20 
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23 

• 26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 e 

Claim Prepared By: 
Keith B. Petersen 
SixTen and Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 
Voice: (858) 514-8605 

BEFORE THE 

COMMISSION ON STATE MANDATES 

Test Claim of: 

Contra Costa 
Community College District 

Test Claimant 

STATE OF CALIFORNIA 

) 
) 
) No. CSM ____ _ 
) 
) Chapter 450, Statutes of 2002 
) . Chapter 814, Statutes of 2001 
) Chapter 949, Statutes of 2000 
) Chapter 571, Statutes of 2000 
) Chapter 952, Statutes of 1998 
) Chapter 438, Statutes of 1997 
) Chapter 758, Statutes of 1995 
) Chapter 389, Statutes of 1995 
) Chapter 8, Statutes of 1993 
) Chapter 1236, Statutes of 1992 
) Chapter 170, Statutes of 1992 
) Chapter 455, Statutes of 1991 
) Chapter 1372, Statutes of 1990 
) Chapter 985, Statutes of 1989 
) Chapter 900, Statutes of 1989 
) Chapter 424, Statutes of 1989 
) Chapter 753, Statutes of 1988 
) Chapter 317, Statutes of 1983 
) Chapter 1070, Staiutes of 1982 
) · Chapter 102, Statutes of 1981 
) (Continued on next page) 
) 
) Tuition Fee Waivers 
) 
) TEST CLAIM FILING 
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14 
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16 
17 
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19 
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Test Claim of Contra Costa Community College 
Chapter 450/02 T11itian Fee lf\/aivers 

) Chapter 789, Statutes of 1980 
) Chapter 580, Statutes of 1980 
) Chapter797, Statutesof1979 
) Chapter 242, Statutes of 1977 · 
) Chapter 36, Statutes of 1977 
) Chapter 990, Statutes of 1976 
) Chapter 78, Statutes of 1975 
) 
) Education Code Sections 68044, 
) 68051, 68074, 68075, 68075.5, 
) 68076, 68077, 68078, 68082, 68083 
) 68084, 68121, 68130.5, 76140 
) 
) Title 5, California Code of Regulations 
) Sections 54002, 54010, 54012, 54020, 
) 54022, 54024, 54030, 54032, 54041, 
) 54042, 54045, 54045.5, 54046, 54050, 
) 54060 and 54070 
) 
) Revised Guidelines and Information 
) "Exemption From Nonresident Tuition" 
) Chancellor of the California Community 
) Colleges (May 2002) 

~~~~~~~~~~~~~) 

PART 1. ·AUTHORITY FOR THE CLAIM 

28 The Commission on State Mandates has ttie authority pursuant to Government 

29 Code section 17551(a) to " ... hear·and decide upon a claim by a local agency or school 

30 district that !fie. local agency or school district is entitled to be reimbursed by the state 

31 for costs mandated by the state as required by Section 6 of Article XIII B of the 

32 California Constitution." Contra Costa Community College District is a "school district" 
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Test Claim of Contra Costa Community College 
Chapter 450/02 T11ition Fee 11\fahrers 

as defined in Government Code section 17519. 1 

PART II. LEGISLATIVE HISTORY OF THE CLAIM 

This test claim alleges mandated costs reimbursable by the state for community 

college districts to develop and implement policies and procedures to classify students 

as residents or non-residents, to notify nonresident students of impending increases in 

nonresident tuition, and for the waiver of, and the cost of waiving, nonresident tuition for 

· qualifying students. 

SECTION 1. LEGISLATIVE HISTORY PRIOR TO JANUARY 1, 1975 

Education Code Section 228122 defined a "resident" as a student who has 

1 D . residence in the state for more than one ye.ar immediately preceding the residence 

e determination date. Education Code Section 228133 defined a "nonresident" as a 

1 Government Code Section 17519, as added by Chapter 1459/84: 

"School District" means any school district, community college district, or county 
superintendent of schools." 

2 Education Code Section 22812, added by Chapter 11 DO, Statutes of 1972, 
Section 2: 

"A "resident" is a student who has residence, pursuant to Article 5 (commencing with 
Section 68060) of this chapter in the state for more than one year immediately 
preceding the residence determination date." 

3 Education Code Section 22813, added by Chapter 1100, Statutes of 1972, 
Section 2: · 

"A "nonresident" is a student who does not have residence in the state for more than 
one year immediately preceding the residence determination date." 
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Test Claim of Contra Costa Community College 
Chapter 450/02 T1 Jjtjon Fee \t\/ai11ers 

1 student who does not have residence in the state for more than one year immediately 

2 preceding the residence determination. Education Code Section 228164 .defined 

3 "district" as a community college district maintaining one or more community colleges. 

4 Education Code Section 228355 required, as to a California community college, 

5 that each student be classified as a district resident, a nondistrict resident or a 

6 nonresident. Education Code Section 228366 required each student enrolled or 

4 Education Code Section 22816, added by Chapter 1100, Statutes of 1972, 
Section 2: 

"District" means a community college district maintaining one or more community 
colleges." 

5 Education Code Section 22835, added by Chapter 1100, Statutes of 1972, · 
Section 2: 

"Each student enrolled or applying for admission to an institution shall provide such 
information and evidence of residence as deemed necessary by the governing board to 
determine his classification. An oath or affirmation may be required in connection. with 
taking testimony necessary to ascertain a student's classification. The determination of· 
a student's classification shall be made in accordance with the provisions of this ' ' 
chapter and the residence determination date for the semester, quarter, or term for 
which the student proposes to attend an institution." 

6 Education Co.de Section 22836, added by Chapter 1100, Statutes of 1972, 
Section 2: 

"Each student enrolled or applying for admission to an institution shall provide such 
information and evidence of residence as deemed necessary by the governing board to 
determine his classification. An oath or affirmation may be required in connection with 
taking testimony necessary to ascertain a student's classification. The determination of 
a student's classification shall be made in accordance with the provisions of this 
chapter and the residence determination date for the semester, quarter, or term for 
which the student proposes to attend an institution." 
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Test Claim of Contra Costa Community College 
Chapter 4$0/02 T1 @on Fee \l\faivers 

applying for admission to provide such information and evidence of residence as 

deemed necessary by the governing board. Education Code Section 228397 required 

that the governing boards adopt rules and regulations for determining a student's 

classification and establish procedures for review and appeal of that classification. 

Education Code Section 228406 required that a student classified as a nonresident be 

required, except as otherwise provided, to pay, in addition to other fees required by the 

institution, nonresident tuition. Education Code Section 22841 9 required the governing 

board to adopt rules and regulations relating to the method of calculation of the amount 

7 Education Code Section 22839, added by Chapter 1100, Statutes of 1972, 
Section 2: 

.. · ''The governing boards shall adopt rules and regulations for determining a student's 
classification and for establishing procedures for review and appeal of that 
classification. Such rules and regulations shall include, but are not limited to, the 

.:,:.evidence necessary to determine residence, procedures for obtaining residence 
information and procedures for administering oaths in connection with taking of 

· testimony relative to residence. A district governing board may adopt rules and . 
. regulations which are not inconsistent with those adopted by the Board of Governors of 
the California Community Colleges." 

6 Education Code Section 22840, amended by Chapter 206, Statutes of 1973: 

"A student classified as a nonresident shall be required, except as otherwise provided in 
this chapter, to pay, in addition to other fees required by the institution, nonresident 
tuition." 

9 Education Code Section 22841, added by Chapter 1100, Statutes of 1972, 
Section 2: 

"Unless otherwise provided by law, the governing board shall adopt rules and 
regulations relating to the method of calculation of the amount of nonresident tuition, 
the method of payment, and the method and amount of refund." 
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Test Claim of Contra Costa Community College 
Chapter 450/02 T1 Jj!ioo Fee \/llah1ers 

1 of the nonresident tuition, the method of payment, and the method and amount of 

2 refund. 

3 Education Code Section 2285310 required residence classification for a student 

4 who is a dependent child, stepchild, or spouse of a member of the armed forces of the 

5 United States stationed in this state on active duty until that student has resided in the 

6 state the minimum time necessary to become a resident. If the member of the military, 

7 on whom the student is a dependent, is thereafter transferred outside the continental 

8 United States, continues to serve in the armed forces of the United States, the student 

9 dependent shall not lose his resident classification until he or she has resided in the 

10 

1 1 

state the minimum time necessary to become a resident. 

Education Code Section 2285411 required residency classification for a student 

10 Education Code Section 22853, amended by Chapter 388, Statutes of 197 4, 
Section 2: 

"A student who is a natural or adopted child, stepchild, or spouse who is a 
dependent of a memtier of the arme.d forces of the United States stationed in-this state 
on active duty shall be entitled to resident classification until he has resided in the state 
the minimum time necessary to become a resident. 

Should that member of the armed forces of the United States, whose dependent 
· natural or adopted child, stepchild, or spouse is ih attendance at an institutior:i, be . 
thereafter transferred on military orders to a place outside the continental United States 
where the member continues to serve in the armed forces of the United States, the · 
student dependent shall not lose his resident classification until he has resided in the 
state the minimum time necessary to become a resident." ·· 

11 Education Code Section 22854, added by Chapter 1100, Statutes of 1972, 
Section 2: · 

"A student who is a member of the armed forces of the United States stationed in this 
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Test Claim of Contra Costa Community College 
Chapter 450/Q? T11jtion Fee \Nahiers 

who is a member of the armed forces of the United States stationed in California on 

active duty, other than for attendance at an educational institution, until the student has 

resided in the state for the minimum time necessary to become a resident. 

Education Code Section 22857 12 required residence classification for students 

. who were employed full-time by a California school district provided the student held 

certain credentials and was enrolled in courses necessary to fulfill further credential 

requirements. 

-~ ... , .... 
rllff"_' • 

state on active duty, except a member of the armed forces assigned for educational 
purposes to state-supported institutions of higher education, shall be entitled to resident 
classification until he has resided in the state the minimum time necessary to become a 
resident." · 

.:.::;. -

· 
12 Education Code Section 22857, amended by Chapter 206, Statutes of 1973, 

Section 9, effective July 11, 1973: 

· "A student holding a valid credential authorizing service in the public schools of 
this state who is employed by a school district in a full-time position requiring 
certification qualifications for the college year in which the student enrolls in an 
institution shall be entitled to resident classification if such student meets ;;my of the 

. follpwing requirements: 
.. (a)Holding of a provisional credential and er1rcillment at an institution in 

courses necessary to obtain another type of credential authorizing service in the 
public schools. ·'·~ , · . -~ 

(b) Holding a credential issued pursuant to Section.13125 and enrollment 
at an institution in courses necessary to fulfill credential requirements. 

(c) Enrollment at an institution in courses n~cessary to.fulfill the 
requirements for a fifth year of education pres~ribed by subdivision (b) of Section 
13·130." ·'"' 
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Test Claim of Contra Costa Community College 
Chapter 450/02 I11it.ion Fee 11\/aivers e 

1 Education Code Section 2286013 allowed, but did not require, the governing 

2 boards and district governing boards to waive nonresident tuition in whole or in part 

3 upon a showing of (1) severe financial hardship to encourage the exchange of 

4 students14
, (2) financial need of students with exceptional scholastic ability and 

5 achievement15
, (3) reciprocity agreements with other California universities and 

6 colleges 16
, (4) a student taking 6 units or less, or (5) those who are both citizens and 

7 residents of a foreign country if made to all nonresidents and not on an individual 

8 basisn 

9 Education Code Section 2375418 required the rate of nonresident tuition to be not 

13 Education Code Section 22860, amended by Chapter 1108, Statutes of 1973, 
Section 1: -

"The governing boards and district governing boards may waive nonresident tu!tion in 
whole or in part pursuant to Sections 89705, 89707, 68126 and 76140." 

14 Education Code Section 23754 

15 Education Code Section2_3754.3 

16 Education Code Section 68126 (sic- 68123) 

17 Education Code Section 22505.8 

-16 Education Code Section 237S4, amended by Chapter 1100, Statutes of 1972: 

"(a) Except as otherwise specially provided, an admission fee and rate of tuition 
fixed bY thertrustees shall be required of each nonresident student. The rate of tuition 
to be paid by each riohresidehtstuderit, as defined in Section 22813, shall not be less 
than three huri'dred sixty dollars ($360) per year. The rate of tuition paid by each 
nonresident student who is 'a Citizen and resident of a foreign country and ncit·a citizen 
of the United States, except as otherwise specifically provided, shall be fixed by the 
trustees and shall not be less than three hundred sixty dollars ($360) per year. The 
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Test Claim of Contra Costa Community College 
Chapter 450/02 T11ition Fee \/Vaivers 

Education Code Section 25505.819 permitted a community college district to 

tuition fee for a nonresident student who is a citizen and resident of a foreign country 
and who was in attendance at a state university or college during the fall term of 1969, 
may be waived by the trustees if they determine that the increased tuition fee will cause 
a severe financial hardship on the student. Such waivers may be granted through the 
spring term of 1973 or until the student receives a baccalaureate degree, whichever 
occurs first. 

(b) The trustees may waiv,e entirely, or reduce below the rate, or minimum rate, 
" fixed by this section, the tuition fee of a nonresident student who is a citizen and 

resident of a foreign country and not a citizen of the United States and who attends a 
state university or college under an agreement entered into by a governmental agency 
or a nonprofit corporation or organization with a similar agency, or corporation or 

-:;.;::;association, domiciled in and organized under the laws of a foreign country, where a 
principal purpose of tile agreement is to encourage the exchange of students with the 
view of enhancing international good will and understanding. The trustees shall, in 
·each instance,· determine whether the conditions for such exemption froni fees exist 
and may prescribe appropriate procedures to be complied-with in obtaining the 
exemption." 

19 Education Code Section 25505.8, added by Chapter 209, Statutes of 1973, 
Section 23, amended by Chapter 209, Statutes of 1973, Section 23: 

. "A district may admit and shall charge a tu.ition fee to nonresident students: The 
. . 

district may exempt from all or parts of the fee nonresidents who (a) enroll for six units 
or less or (b) are both citizens and residents of a foreign country. Any exemptions shall 
be made with regard to all nonresidents described in (a) or (b), and shall not be made 
on an individual basis. - . 

A district may, with the approval of the Board of Governors of the California 
. Community Colleges contract with a state, the federal government, a foreign country, or 
an agency·thereof, for payment of all or a part of-a nonresident student's tuitiol'l fee. 

The nonresident tuition fee shall be paid in two equal installments at-the 
beginning of each semester, or three equal installments at the beginning of each 
quarter and shall be set by the governing board of each community college district not 
later than ·January 1st of each year. The fee shall represent the amount per s!Udent 
enrolled in the district, which is expended by the district for.the current costs of 
education as defined by the California Accounting Manual for students enrolled in · 
grades 13 and 14. · 
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Test Claim of Contra Costa Community College -
Chapter 450102 I1 Jjtjon Fee \/\faivers e 

1 admit, and required them to charge a tuition fee to, nonresident students. 

2 Prior to January 1, 1975, there was no requirement that community college 

3 districts use specific classification and qualification procedures to determine residence 

4 for tuition purposes; to give advance notice of impending nonresident tuition changes; 

5 or to develop and implement policies and procedures for the waiver of, and to waive, 

6 nonresident tuition. 

7 SECTION 2. LEGISLATIVE HISTORY AFTER JANUARY 1, 1975 

8 Chapter 78, Statutes of 1975, Section 1 and Chapter 1254, Statutes of 1975, 

Each governing board shall compute the amount per studen.t enrolled in the 
district. 

The amount per student enrolled shall be derived by dividing the current costs e 
expended from funds from all sources during the preceding year by the average daily 
attendance during the same year in grades 13 and 14. The same fee shall be charged 
irrespective of the type of class in which the student is enrolled. 

The governing board of each community college district shall also adopt a per­
unit tuition fee for nonresidents on less than a full-time basis by dividing the fee for full­
time nonresidents by 30 (units). The same per-unit rate shall be charged all nonresident 
students atiending any summer sessions maintained by the community college. The 
rate charged shall be the rate established fofthe fiscal year in which the summer 
session ends. 

A district shall report annually to the Board of Governors of the California 
Community Colleges the number of nonresidents enrolled for six units or less, the 
number of nonresidents enrolled for more than six units, and the total amount of fees 
collected from each category. -

The provisions of this section which require· a mandatory fe'e for nonresidents 
shall not apply to any district in which during the school year 1962~63 more than 15 
percent-of the students enrolled were residents of another state; except that the 
provisions of this section shall apply to such districts beginning with the school year 
1975-1976 and except that the provisions of this section which require annual reports to 
be filed with the Board of Governors of the California Community Colleges on the 
number of such students enrolled shall apply to such districts in the same manner as to 
any other district." 

. " 
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Test Claim of Contra Costa Community College 
Chapter 450/02 T11i!ion Fee 11\/aivers 

Section 2 made non-substanti.ve technical changes to Education Code Section 

25505.8. 

Chapter 990, Statutes of 1976, Section 1, amended Educati'on Code Section 

25505.820 , subparagraph (a), to preclude community college districts from making 

exemption decisions for nonresidents enrolled in six units or less on an individual basis. 

The first paragraph of subdivision (b) was amended to require students exempted from 

fees to. demonstrate a financial need for the exemption and that such exemptions 

cannot apply to more than ten percent of nonresident foreign students. Exemptions 

under-subdivision (b) could now be made on an individual basis. 

Chapter 1010, Statutes of 1976, Section 2 (operative April 30, 1977) recodified 

and renumbered the Education Code. Relevant code sections before and after the 

20 Education Code Section 25505. 8, added by Chapter 209, Statutes -of 1973, 
Section 23, amended by Chapter 990, Statutes of 1976, Section 1: 

"A community college district may admit and shall charge a tuition fee to 
nonresident students. The district may exempt from all or parts of the fee nemesieents 
wlm-: 

(a) All nonresidents who enroll for six units or less. Exemptions made pursuant to 
this subdivision shall not be made on an individual basis· or 

(b) Any nonresident who is are both _g citizens and residents of a foreign country. 
provided that the nonresident has demonstrated a financial need for the exemption and 
not more than 10 percent of the nonresident foreign students attending any community 
college district may be so exempted. Afty--eExeinptions shall.be made 1Nith regare te all 
nenresieents eescribee in (a) er (b) ane pursuant to this subdivision shall net may be 
made on an individual basis. In the same ·manner as other nonresident students 
pursuant to subdivision (cl of Section 17666.2, community college districts shall be 
precluded from computing average daily attendance of nonresident foreign students." 
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1 recodification and renumbering are as follows: 

2 Former Code Section · New Code Section 

3 22812 68017 

4 22813 68018 

5 22816 68021 

6 22835 68040 

7 22836 68041 

8 22839 68044 

9 22840 68050 

10 22841 68051 

11 22853 68074 e 
12 22854 68075 

13 22857 68078 

14 22860. 68130 

15 23754 89705 

16. 25505.8 76140 

17 Chapter 36, ·statutes of 1 ~77, Section 293, effective· April 29, 1977, amended 

18 Education Code Section 76140 to make technical changes. 

19 Chapter 36, Statutes of 1977, Section 502, added Education Code Section 
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6808221 , to provide, for the first time, resident classification to native Americans who are 

in attendance at a community college if the student is also attending a school 

administered by the Bureau of Indian Affairs located within the community college 

district. 

Chapter 242, Statutes of 1977; Section 43, and Chapter 797, Statutes of 1979, 

Section 78, amended Education Code Section 76140 to make technical changes. 

Chapter 580, Statutes of 1980, Section 1, effective July 18, 1980, amended·· 

Education Code Section 6807 422 to require resident classification, for the first time, for 

21 Education Code Section 68082, added by Chapter 36, Statutes of 1977, 
Section 502, effective April 29, 1977, operative April 30, 1977: 

"A student who is a native American is entitled to resident classification for 
attendance at a community college if the student is also attending a school 
administered by the Bureau of Indian Affairs located within the community college 
district. 

As used in this section, "native American" means an American Indian." 
-·. . .. 

22 Education Code Secti0n 68074.(formerly 22853), recodified and renumbered 
by Chapter 101 O, Statutes of 1976, Secti9n 2, as amended by Chapter 580, Statutes of 
1980, Section 1 : 

. "A student who is a natural or adopted child, stepchild, or spouse who is a 
.dependent ofa member of the arrned forces of the United States stationed in this state 
0n active duty shall be entitled to resident classification until he or she has resided in 
the state the minimum time necessary to become a resident.. 

Should that member ofthe ar.med forces of the United States, whose dependent 
natural or adopted child, stepchild, or spouse is ·in attendance·at an institution, .(1)_be 
thereafter transferred on military orders to a place outside the continental United 
States;this state where the member .. continues to serve in the armed forces of the 
United States or (2) be thereafter retired as an active member of the armed forces of 
the United States, the student dependent shall not lose his or her resident classification 
until he or she has resided in the state the minimum time necessary to become a 
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1 dependents of active members of the armed forces serving outside of California. The 

2 Section previously allowed resident classification only for dependents of those active. 

3 members of the armed forces serving outside of the continental United States. The 

4 amendment further requires resident classification, for the first time, for students 

5 attending a community college who are dependents of a retired member of the armed 

6 forces of the United States, until the student has resided in the state for the minimum 

7 time necessary to become a resident. 

8 Chapter 789, Statutes of 1980, Section 1, effective July 28, 1980, amended 

9 Education Code Section 7614023 to redefine the governing board procedure to set 

resident." 

23 Education Code Section 76140 (recodified and .renumbered by Chapter 1010, 
Statutes of 1976, Section 2), as amended by Chapter 789, Statutes of 1980, Section 1, 
effective July 28, 1980: 

"A community college district may admit and shall charge a tuition fee to 
nonresident students. The district may exempt from all or parts of the fee~·· 

(a) All nonresidents who enroll for six or.fewet units or less. Exemptions made 
pursuant to this subdivision shall not be made on an individual basis; or 

(b) Any nonresident who is both a citizen and resident of a foreign country, 
provided that the nonresident has demonstrated a financial !ileed for the exemption and 
not more than 10 percent of the nonresident.foreign students attending any community 
college district may be so exempted. Exemptions made pursuant to this subdivision 
may be made on an individual basis. In the same A1anner as other nonresident 
students, community college districts shall be precluded from computing avera·ge daily 
attendance of no·nresident foreigrn students. 

A district may contractwith a state; a county contiguous to California, thefederal 
government, a foreign country, or an agency thereof, for payment of all or a part of·a · · 
nonresident student's tuiti0n fee. ' 

Attendc:i'nce of nonresident students shall not be reported as resident average 
daily attendance for state.apportionmeQt purposes, except as.provided by statute in 

, -
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which case a nonresident tuition fee may not be charged. 
The nonresident tuition fee shall be set by the governing board of each 

community college district not later than February 1 of each year for the succeeding 
fiscal year. Such fee may be paid in eeittef installments at the beginning ef each term 
as determined by the governing board of the district and shall be set b:y the ge·v erning 
eeard of each cemmunit:y college distr.ict net later than Januar:y 1st ef each :year. The 
fee shallrepresent the ameunt per student enrnlled in the district, v~hich is expended by 
the dis!Fiet for the .current costs of education as defined by the California Acceunting 
Manual fer students enrolled in a communit:y cellege. 

The fee established. by the .governing board pursuant to the preceding paragraph 
shall rebresent for nonresident students enrolled :in 30 semester units or45 quarter 
units of credit per fiscal year (a) the amount which was expended by the district for the 
current expense of education as defined by ·the California Community College· Budget 
and Accounting Manual in the preceding fiscal year increased by the projected percent 

:::·increase in the United States Consumer Price Index as determined by the Department 
of Finance for,the current fiscal year and succeeding fiscal year and divided by the 
average daily attendance of all students (including nonresident students).attending in 
the district in the preceding fiscal year. or (b) the current expense of education in the 
preceding fiscal year of all district's ·'·increased by the projected percent increase in the 
United State Consumer Price Index a·s.determihed by the Department of Finance for 

. the current fiscal year and succeedina fiscal year and divided by the average daily 
attendance of all students (including nonresident students) attending all districts during 
the preceding fiscal year. However should the district's preceding fiscal year average 
daily attendance of all students attending in the district· in noncredit courses be equal to 
or greater'than 1 O percent ofthe distriCt"s total average daily attendance of all students 
attending in.the district. .the districLin calculating.la) abmie may.substitute instead the .. 
data fcir;currenLexpense of education in grades 13 and 14 and average daily 
attendance in grades 13 and 14 of all students attending in the•district -. 

.The distl'iet gev eming bciard shall establish the netiresidefit tuitien on the basis ef 
ene of the fellooiitig .computations~ '(a) ~he ameunt pef student enrolled; defi\:ed ,by.·· . . 
dividiiig'.the current.costs expefided from fUnds'from all sources dufif:lg,tfie preceding. 
yeaY by; the aVeri'fge tJaily atteFldarice during.the $ame year in a cemmt:if'litr college, er 
(b) th'e statewide average· eurref\t exper\ditUre :peFOF1it Of .average daily attendance in a 
eommUnit:y.eollege duf'ing'lhe precediti§ fiseell'year, the same fee shall be 'charged 
irrespeetive ofthe type efclass in whidi the studetitis erirolled. AriY loss'inrevenue 
generale·cLby the .rlohresideht.tuitien fe'e'shall hot b"e offset by additional state fuA"eirig 
due to thtl6ss of re·ieflUes tlei'ii/ed thereffem:-

The goverhing-bo"ard :of each community college district shall also adopt a pef-­
ttftit tuition fee per unit of credit for nonresidents students enrolled ih more or less than 
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1 nonresident student tuition fees and made other technical changes. 

2 Chapter 102, Statutes of 1981, Section 38, effective June 28, 1981, amended 

3 Education Code Section 6804424 to require, for the first time, that the district rules and ·. 

15 units of credit per term eA less than a full time basis by dividing the fee in the 
preceding paragraph for full time Aef\fesideAts by 30 (units) for colleges operating on 
the semester system, and 45 (uAits) for colleges operating on" the quarter system and 
rounding to the nearest whole dollar. The· same per uAit rate shall be uniformly charged 
att nonresident students attending any terms or sessions maintained by the community 
college outside ef the instruetienal year. The rate charged shall be the rate· established 
for the fiscal year in which the term or session ends. 

Any loss in district .revenue generated by the nonresident tuition fee shall notbe 
offset by additional state funding. 

: The provisions of this section which require a mandatory fee for nonresidents 
shall not apply to any district which borders on another state and has fewer than 500 
average daily attendance." 

24 Education Code Section 68044 (formerly 22839), recodified and renumbered 
. by Chapter 1010, Statutes of 1976, Section 2, effective April 30, 1976, as amended by 

Chapter 102, Statutes of 1981, St:!ction 38: 

.. "The governing boards shall adopt rules and regulations for determining a 
student's classification and for establishing procedures for review and appeal of that 

. Classification. The adopted rules and regulations.shall include provisions requiring.that 
the finaneial independence of a student classified as a nonresidentseekinci · 
reclassification as a resident shall be included among the factors to be considered in 
the determination of,residency . 

. , A student shall be considered financially independent for purposes of this section 
if the applicant meets-all of the following requirements:. (a) mas not and will not be ... · 
.claimed as. an.exemption for·state andfedera·I tax9urposesby his ord:ier parent.io·the 
calendaryeartbe,reclassification applicatior:i is made -and,·in any·of.the .. tbree .calendar 
years prior to .the-reclassification-application, ,(b) .has n©t a8d•.wi!L.0ot receive.more than 
seven ihundred fifty dollars ($750) per.Near. in finar:icial assistance from -his or,her parent 
in the calendarcyearJhe reclassification,application is made .and in anyroUb.e three,· 
calendar years.prior to the.reclassification.application, and (c) bas not.lived andwill not 
live tor more than six weeks in the home of his or her parent.during .the calendar year 
the reclassification application is made and in any of the three calendar years prior to 
the reclassification application. · · · 
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regulations pertaining to reclassification include provisions requiring that the financial 

independence of a student be considered among other factors in determination of 

residence classification. The amendment also establishes requirements for a student 

to be considered financially independent. 

Chapter 1070, Statutes of 1982, Section 1, amended Education Code Section 

6804425 to exempt, for the first time, graduate student teaching assistants, research 

Other factors which may be considered in determining California residency shall 
.be defined by the governing boards. In addition, the adopted Stteft-rules and regulations 
_shall include, but are not limited to, the evidence necessary to determine residence, 

·· ·""'procedures for obtaining -residence information and procedures for administering oaths 
in connection with taking of testimony relative to residence. A district governing board 
may adopt rules and regulations which are not inconsistent with those adopted by the 
Board of Governors of the California Community Colleges." 

25 Education Code Section 68044 (formerly 22839), recodified and renumbered 
by Chapter 1010, Statutes of 1976, Section 2, effective April 30, 1976, as amended by 
Chapter 1070, Statutes of 1982, Section 1: 

''The governing boards shall adopt rules and regulations for determining a 
student's classification and for establishing procedures for re.view and appeal of that 
classification. The adopted rules and regulations shall include provisions requiring that 
the financial independence of a student classified as a nonresident seeking 
reclassification as a resident shall be included among the factors to be considered in 
the determination of residency. 

The adopted rules and regulations shall, beginning the 1983-84 school year. 
exempt· nonresident students who have been appointed to serve as graduate student 
teaching assistants. graduate student research assistants, or graduate student teaching 
associates on any campus of the University of California orcthe Califorriia State 
University, and who have been·employed on a 0.49 or more time basis. from the 

·requirement ofdenibnstrating his· of her financial independence under·this section for 
purposes of reclassification ·as a resident. 

A student shall be considered financially independent for purposes of this section 
if the applicarit meets all of the following requirements: (a) has not and will not be 
claimed as an exemption for state and-federal tax purpqses by his or her parent in the 
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1 assistants, and teaching associates from the requirements to prove financial 

2 independence for residence classification. 

3 Chapter 317, Statutes of 1983, Section 1, effective July 19, 1983, amended 

4 Education Code Section 76140 to make technical changes. 

5 Chapter 753, Statutes of 1988, Section 1, added Education Code Section 

6 6807626 to require resident classification, for the first time, to a student who has not 

calendar year the reclassification application is made and in any of the three calendar 
years prior to the reclassification application, ;(b) has not and will not receive more than 
seven hundred fifty dollars ($750) per year in financial assistance from his or her parent 
in the calendar year the reclassification application is made· and in any of the three 
calendar years prior to the reclassification application, and (c) has not lived and will not 
live for more than six weeks in the home of his or her parent during the calendar year 
the reclassification application is made and in any of the three calendar years prior to 
the reclassification application 

Other factors which may be considered in determining California residency shall 
be defined by the governing boards. In addition, the adopted rules and regulations.shall 
include, but are not limited to, the evidence necessary to determine residence, 
procedures for obtaining residence information and procedures for administering oaths 
in connection with taking of testimony relative to residence. A district governing board 
may adopt rules and regulations which are not'iriconsistent with those adopted by the 
Board of Govern'ors of the California Community Colleges." · · 

26 Education Code Section 68076, added by Chapter 753, Statutes of 1988, 
Section 1: 

· "(a) Notwithstanding Section 68062, a student who (1) has not been an adult 
resident of California for more than one year and (2) is the dependent child of a 
California resident who has had residence in California for more. than one year prior to 
the residence determination date, shall be entitled to resident Ciassification. This . · 
exception shall continue until the student· has resided.·in the state the minimum time 
necessary to become a resident, so long as continuous attendance is maintained at an 
institution. 

(b) No provision of this section shall apply to the University of California unless 
the Regents of the University of California adopt a resolution to that effect." 
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1 been an adult resident for more than one year but who is the dependent child of a 

2 . California resident who has had residence for more than one year prior to the residence 

3 determination date. The exception continues until the student resides in the state the 

4 minimum time necessary to become a.resident, so long as continuous attendance is 

5 maintained. 

6 Chapter 424, Statutes of 1989, Section 1, added Education Code Section 

7 · 6807727 to require resident classification, for the first ti rile, tb students who ha'i/e 

8 graduated from any school located in California that is operated by the United States 
•.'.~I ?'\I'" . ·~- ;, .~ 

9 ;!Bureau of Indian Affairs. 

10 

• 
...... Chapter 900, Statutes of 1989, Section 1, amended Education Code Section 

68074 to make technical changes. 

12 Chapter 900, Statutes of 1989, Section 3, amended Education Code Section 
• •<· ..... . 

13 68075 ~o make techni9aLchanges. 

... ... , 

14 Chapter 985, Statutes of 1989, Section 1, amended Education Code Section 

e. 

27 Education Code· Section 68077, added by ChapterA24, Statutes of 1989, 
Section 1: '· · · -

"(a) Notwithstanding Section 68062, a student who is a graduate of any school 
located'in.Califorhia that is operated by the United States Bureau of Indian Affairs, 
including; but not limited tb, the Sherman Indian High School, shall be entitled to 
resident Classification. This exception shall continue so long•'as coritihuous attehdante 
is m'airitained by the student at an institution. : · -· · 

(b)· No provision ofthis section shall apply to the University of California unless 
the Regents of the University of California adopt a resolution to that effect." · · 
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1 . 7614028 to require the governing board of each community college district to provide 

28 Education Code Section 76140 (recodified and renumbered by Chapter 101 O, 
Statutes of 1976, Section 2), as amended by Chapter 985, Statutes of 1989, Section 1: 

"A community college district may admit and shall charge a tuition fee to 
nonresident students. The district may exempt from all or parts of the fee: 

(a) All nonresidents who enroll for six or fewer units. Exemptions made 
pursuant to this subdivision shall not be made on an individual basis; or 

(b) Any nonresident who is both a citizen and resident of a foreign country, 
provided that the nonresident has demonstrated a financial need for the exemption and 
not more than 1 O percent of the nonresident foreign students attending any community 
college district may be so exempted. Exemptions made pursuant to this subdivision 
may be made on an individual basis. 

A district may contract with a state, a county contiguous to California, the federal 
government, a foreign country, or an agency thereof, for payment of·all or·a part of a 
nonresident student's tuition fee. 

·· Attendance of nonresident students shall not be reported as resident average 
daily attendance for state apportionment purposes, except as provided by statute in 
which case a nonresident tuition fee may not be charged. · 

The nonresident tuition fee shall be set by the governing board of each 
community college district not later'than February 1 "of each year for the succeeding 
fiscal year. The governing board of each community college district shall provide 
nonresident students with notice of nonresident tuition fee changes during the· spring 
term before the fall term in which the change will take effect Nonresident tuition fee 
increases shall be gradual moderate and predictable. The· Stteft fee may be paid in 
installments as determined by the governing board of the district. 

The fee established by the governing board pursuant to the preceding paragraph 
shall represent for nonresident students enrolled in 30 semester units or 45 quarter 
units of credit per fiscal year (a) the amount which was expended by the district for the 
current expense of education as defined by the California Community College Budget 
and Accounting Manual in the preceding fiscal year increased by the projected percent 
increase in the United States Consumer Price Index as determined by the Department 
of Finance :for. the current fiscal year and succeeding fiscal year and divided by the 
average daily attendar:ice of all ·students (including nonresident students).attending in 
the district in the preceding fiscal·year, or (b) the current expense of education in the 
preceding fiscal year of all districts increased by the projected percent increase in the 
United State Consumer Price Index as determined by the Department of Finance for 
the current fiscal year and succeeding fiscal year and divided by the average daily 
attendance of all students (including nonresident students) attending all districts during 
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nonresident students with notice of nonresident tuition fee changes during the spring 

2 · term before the fall term in which the change will take effect. Therefore, for the first 

3 time, community college districts were required to give advance notice of impending 

4 nonresident tuition fee changes to nonresident students. 

5 Chapter 1372, Statutes of 1990, Section 238, amended Education Code Section 

the preceding fiscal year, or (c) an amount not to exceed the fee established by the 
·gbverriiihg board of any contiguous district. or (d) ari amount not to exceed the amount 
which was expended by the district for the current expense of education but in no case 
less than the statewide average as set forth in subdivision (b) of this chapter. However, 
should .the. district's preceding fiscal year average daily attendance of all students 
attendirig in the district in noncredit courses be equal to or greater than 10 percent of 
the district's total average daily attendance of all students attending in the district, the 
district in calculating (a) above may substitute instead the data for current expense of 

.§9-l.lCE.l!ipn in grades 13. and _14 and average daily attendance in grades 13.and 14 of all 
students attending in the district. 

The governing board ()f each community qollege district shall. also adopt a tuition 
fee per unit of credit for nonresidents students enrolled in more or less than 15 units of 
credit per term by dividing the fee determined in the preceding paragraph by 30 for 
colleges operating on the semester system, and 45 for colleges operating.on the 
quarter system and rounding to the nearest whole dollar. The same rate shall be 
uniformly charged nonresident students attending any terms or sessions maintained by 
the community college The :rate charged shall be the rate established for the fiscal year 
. in which the term or session ends. 

ln;adoptjng a tuition fee for nonresidents students, the governing board of-each 
community.college district shall consider·nooresjdent tuition fees of public·community 
colleges in other states. ' • 

Any loss in district .revenue generated by the nonresident tuition fee shall not be 
offset by additional state funding. 

The provisions of this section which require a mandatory fee for nonresidents 
shall not apply to any district that wl1teft borders on another state and has fewer than 
500 average daily attendance.". 
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1 68051 29 to require district governing boards, for the first time, to adopt rules and 

2 regulations relating to the method of calculation of the amount of nonresident tuition, 

3 the method of payment, and the method and amount of refund. This section previously 

4 required only the Board of Governors of the California Community Colleges to make 

5 such determinations. 

6 Chapter 455, Statutes of 1991, Section 1, amended Education Code Section 

7 6807630 to require residentclassification, for the first time, to students who have a 

8 parent who contributes court-ordered support for the student on a continuous basis and 

9 who has.been a resident of California for·more than one' year preceding the-residence 

29 Education Code Section 68051 (recodified and renumbered by Chapter 1010, 9 
Statutes of 1976, Section 2), as amended by Chapter 1372, Statutes of 1990, Section 
238: 

"Unless otherwise provided by law, the governing board or district governing board shall 
adopt rules and regulations relating to the method of calculation of the amount of 
nonresident tuition, the method of payment, and the method and amount of refund." 

30 Education Code Section 68076, added by Chapter 753, Statutes of 1988,. · 
Section 1, as amended by Chapter 455, Statutes of 1991, Section 1: 

"(a) Notwithstanding Section 68062, a student who (1) has not been an adult 
resident of-California for more than one year and (2) is the dependent child of a 
California resident who has had residence in California for more than one year prior to 
the residence determination date or has a parent who has both contributed court­
ordered support for·the student on a ·continuous basis and has been a California 
resident for a minimum of one year, shall be entitled to resident classification. This 
exception shall continue until the student has resided in the state the minimum time 
necessary to become a resident, so long as continuous attendance is maintained at an 
institution. 

(b) No provision of this section shall apply to the University of California unless 
the Regents of the University of California adopt a resolution to that effect." 
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Chapter 170; Statutes of 1992, Section 1, amended Education Code Section 

7614031 to subdivide the paragraphs, lettering them (a) thru (i), and to make 

31 Education Code Section 76140 (recodified and renumbered by Chapter 1010, 
Statutes of 1976, Section 2), as amended by Chapter 170, Statutes of 1992, Section 1: 

".(fil A community college district may admit and shall charge a tuition fee to 
nonresident students. The district may exempt from all or parts of the fee any person 

··de.scribed in paragraph (1 l or (2): · 
. - (1) All nonresidents who enroll for six or fewer units. Exemptions 

made pursuant to this subdivision paragraph shall not be made on an individual 
basis~~ 

.::.¥:' (2.) Any nonresident who is both a citizen and resident of a foreign 
country, provided that the nonresident has demonstrated a financial need for the 
exemption and oat more than 10 percent of the ·nonresident foreign students 
attending any community college district may be so exempted. Exemptions 
made pursuant to this subdivision paragraph may be made on an individual 
basis. , : ,.~, . 
_(_Q). A district may contract with a state, a .county contiguous to California, the 

J~deral government, a foreign country, or an agency thereof, for payment of all or a part 
of a nonresident student's tuition fee . 

.(.Q.). Attendance of nNonresident students shall not be reported· as resident 
average daily attendanc.e full-time equivalent students (FTES) for state apportionment 
purposes, except as provided by statute in which.case a nonresident tuition fee may not 
be charged. 

-.(Q). The nonresident tuition fee shall be set by the governing board of each 
community college district not later than February 1 of each year for the succeeding 

- fiscal year. The governing board of each community college district shall provide 
nonresident students with notice of nonresident tuition fee changes during the spring 
term·bef(Jre the fall term in which the change will take effect. Nonresident tuition fee 
increases shall be gradual; moderate, and predictable. The fee may be paid•in 
installments as determined by the governing board of the district. 

- .(fil The fee established by the gov.erning board pursuant to tfie preceding 
paragraph subdivision (d) shall represent for nonresident students enrolled in 30 
semester units or 45 quarter units of credit per fiscal year (1) the amount which was 
expended by the district for the current expense of education as defined by the 
California Community College Budget and Accounting Manualin the preceding fiscal 
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2 Chapter 1236, Statutes of 1992, Section 1, amended Education Code Section 

year increased by the projected percent increase in the United States Consumer Price 
Index as determined by the Department of Finance for the current fiscal year and 
succeeding fiscal year and divided by the average daily atteAdaAee ef all studeAts 
FTES (including nonresident students) attending in the district in the preceding fiscal 
year, !'f (2.)the eurreAt expense of education in the preceding fiscal year of all districts 
increased by the projected percent increase in the United State Consumer Price Index 
as deiermined by the Department of Finance for the current fiscal year and su0ceeding 
fiscal year and divided by the average elaily atleAelaAee ef all studeAls FTES (including 
nonresident students) attending all districts durihg the preceding fiscal year, .et(~) an 
amount not to exceed the fee established by the governing board of any contiguous 
distriC~/·Or (.1) an amount not to exceed·tlie amount wftteft that was expended by the 
district for the current expense•·ofeducation but in no case· less thanthe statewide 
average as·set forth in subelivisien (b) ofthis chapter paragraph- (2).- However,'sheulel if 
the district's preceding fiscal year average.daily attenelanee FTES 0f all students 
attending in the district in noncredit courses ee is equal to.or greater than 10 percent of 
the district's total average daily attendance ef all students FTES attending cin the district, 
the district in calculating (a) above the amount in paragraph 11) may,substitute instead 
the data for·euFFeflt expense 0f education in grades 13 and 14 and average daily 
attendanee FTES in grades 13 and 14 ef-all students attending in the district. --

ill The governing bciard,of each community college district shall a_l!';b_ adopt a 
tuition fee per unit of cre(jit fotnonresjden!$-S!udents enrolled in mcire or less than 15 
units-of credit per term by dividing the fee qetermined in the preeeeling_paragraph 
subdivision (el by 30 for colleges operating on the semester system, and 45 for 
colleges operating on the quarter system and rounding to the nearest whole dollar. The 
same rate shall be uniformly charged nonresident students attending any terms or 
sessions· ma_intained by the comrnun.ity college ,The rate charged shall b_e th~ rat~ 
established for the fiscal year in which the term or session ends. 

fg)_- - In adopting a tuition fee for nonresidents students, the governing .board of 
each community college district shall consider nonresident tuition fees of public --
community colleges in other states. _. -- · ·' 

-•- '!:bl ---·-Any loss in district: revenue generated by the nonresident tuition fee shall 
not be offset by additional state funding. 

- ill · - The,provisions of this section which require a mandatory fee for · -
nonresidents shall not apply to any district that borders on another state and has fewer 
than 500 average daily attendance FTES." -
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7614032 to delete former subdivision (i) and add new subdivisions (i), (j) and (k), which 

governs enrollment fee waivers for districts within 10 miles of reciprocal states. 

Chapter 8, Statutes of 1993, Section 15, effective April 15, 1993; amended 

Education Code Section 68076 to make technical changes. 

Chapter 8, Statutes of 1993, Section 16, amended Education Code Section 

68077 to make technical changes. 

Chapter 389, Statutes of 1995, Section 1, added Education Code Section 

.. ~ ... --~·~·· 

.... 32 Education Code Section 76140 (formerly Section 22505.8, recodified and 
renumbered by Chapter 1010, Statutes of 1976, Section 2), as amended by Chapter 
1236, Statutes of 1992, Section 1: 

"(i) The provisions of this seetioA *hieh require a maAdator~ fee for 
A_oArEi,sidents sfiall not apply to aAy distriet tfiat borders OA anotfieF state and has fewer 
than 500 FTES . 

.ill. Any district that has fewer than 1.500 FTES and whose boundary is within 
10 miles of another state that has a reciprocity agreement with California governing 
student attendance and fees may.exempt students from that state from the mandatOry 
fee requirement described in subdivision (a) for nonresident students. 

ill Any.district that has more than 1.500, but less than 3.001, FTES and 
whose boundarv is within 10 miles of another state that has a reciprocity agreement 
with California governing student attendance and fees may, in any one fiscal year, 
exempt up to 100 FTES from that state from the mandatory fee requirement described 
in subdivision (a) for nonresident students. · 

.(hl The attendance of nonresident students who are exempted pursuant to 
subdivision (i) or (j),,frbmcthe mandatory fee requirement described :in subdivision (a) for 
nonresident students may be reported asTesident FTES for state apportionment 
purposes. Any nonresident student reported as resident FTES for state apportionment 
purposes pursuant to subdivision (i) or (j) shall pay a fee of forty-two dollars ($42) per 
course unit. That fee is to be included jn .the FTES adjustments described in Section 
72252 for purposes of computing apportionments. 
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1 68075.533 to require resident classification, for the first time, to a student who was a 

2 member of the armed forces in this state on active duty for one year immediately prior 

3 to being discharged from the armed forces up until that student has resided in California 

4 for the minimum time necessary to become a resident. 

5 Chapter 758, Statutes of 1995, Section 89, amended Education Code Section 

6 76140 to make technical changes. 

7 Chapter438, Statutes of 1997, Section 1, added Education Code Section. 

8 6808334 to require resident classification, for the first time, to amateur student athletes 

9 · training at the United States Olympic Training Center in Chula Vista Lmtil he or she has 

· 1 O resided in the state the minimum time required to become a resident.. 

11 Chapter 952, Statutes of 1998, Section 3, effective September 29, 1998, added 

33 Education.Code Section 68075.5, added by Chapter 389, Statutes of 1995, 
Section 1: · 

"A student who was a member of the armed forces of the United States stationed in this 
state cin actiye quty for more than one year immediately prior to being discharged from 
the armed forces is entitled to resident classification for the length of time he or she · 
lives in this state after being discharged up to the mir:iimum time necessary to become a 
resident." 

. • 
34 Education Code Section 68083, added by Chapter 438, Statutes of 1997, 

Section 1: · 

"(a) Any amateur student athlete in training at the ·United States Olympi9_ Training 
Center in ChulaVista is entitled to resident classification for tuition purposes until :he or 
she has resided in the state the minimum time necessary to become a resident. 

. (ts) "Amateur student 'athlete," for purposes of this section, means ;:my stud~nt 
athlete wl>\o meets .the eligibility standards established by the national governing body 
for the sport in which the athlete competes." 
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Education Code Section 6808435 to require resident classification, for the first time, to a 

parent who is a federai civil service employee and to his or her dependent children if the 

parent has moved to this state as a result of a military mission realignment action that 

involves the relocation of at least 100 employees. This classification shall continue until 

the student has resided·in California for the minimum time necessary to become a 

resident. 

-~ ·-Chapter 57-1; -Statutes:af2000;- Section 1, amended Education Code Section--

6807 436 to limit armed forces dependents seeking resident classification to receive 

--·,,,,···~-_______ .. ' -· .-_,· ... 

_ 
35 Education Code Section 68084, added by Chapter 952, Statutes of 1998, 

Section 3, effective Septembet29, 1998: 

"A parent who is a federal civil service employee and his or her natural or adopted 
dependent children are entitled to resident classification at the California State 
University, the University of California, or a California community college if the parent 
has moved to this state as a result of a military mission reaJignment action that involves 
the relocation of at least 100 employees. This classification shall continue until the 
student is ~ntitleod to.be classified as a resident pursuant.to Section 68017, so IQng as 
the stude_nt contir:iuously atte.nds an institution .of public higher educ~tion. The Trade 
and Commerce Agency shaJL Gertify qualifying military mission realignment actions, _ 
under this section and provide this information to the -California Community Coileges, 
the Californic,i State University; and the University of California." 

36 Educ9tjon C9de Section 6~074 (formerly 22853), _recogified and renumbered 
by Chapter 1010, Statutes of 1976, Section 2, as amended by Chapter 571, Statutes of 
2000,-Sectionj: · · 

"Except as etherwise provided in.S.ection,68074.1, a (a)('.ll.An undergraduate 
student who ·1s a natural or adopted child, stepchild, or spouse who is a dependent of a 
member of the armed forces of the United States stationed in this state on active duty 
shall be entitled to resident classification until he eF she has resided in the state the 
minimum time necessaFy te beeeme a resident only for the purpose of determining the 
amount of tuition and fees. 
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1 resident classification for the purpose of tuition and fees only. The amendment further 

2 limits resident classification for graduate students who are dependents of active military 

3 members to one year and thereafter subjects him or her to residence classification 

4 pursuant to Article 5 (commencing with Section 68060). 

5 Chapter 571, Statutes of 2000, Section 3, amended Education Code Section 

6 68075 to limit a member of the armed forces seeking resident classification to receive 

7 resident classification for the purpose of tuition and fees only. The amendment further 

8 limits resident classification to one year and thereafter subjects him or her to residence 

9 classification pursuant to Article 5 (commencing with Section 68060). 

1 O Chapter 949, Statutes of 2000, Section 1, amended Education Code Section 

11 6807837 to add subdivision (b), which requires resident classification, for the first time, to 

(2) A student seeking a graduate degree who is a natural or adopted child 
stepchild or spouse who is a dependent of a member of the armed forces of the United 
States stationed in this state on active duty shall be entitled to resident classification 
only for the purpose of determining the amount of tuition and fees for no more than one 
academic year. and shall thereafter be subject to Article 5 (commencing with Sedion · 
680601. , 

L.Ql_lf that member of the armed forces of the United States, whose dependent 
natural or adopted child, stepchild, or spouse is in attendance at an institution, (1) is 
thereafter transferred on military orders to a p!ace outside this state where the member 
continues to serve in the armed forces of the United States, or (2) is thereafter retired 
as an active member of the armed forces of the United States, the student dependent 
shall not lose his or her resident classification until he or she has resided in the state 
the minimum time necessary to become a resident." 

37 Education Code Section 68078 {formerly 22858), recodified and renumbered 
by Statutes of 1976, Section 2, as amended by Chapter 949, Statutes of 2000, Section 
1, effective September 30, 2000: 
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a student holding a valid emergency permit authorizing service in the public schools of 

this state, who is employed by a school district in a full-time position requiring 

certification qualifications, for the academic year in which the student enrolls at an 

institution in courses necessary to fulfill teacher credential requirements. 

Chapter 814, Statutes of 2001, Section 2, added Education Code Section 

68130.538 to require, for the first time, in subdivision (a), that community college districts 

. ' . . : ... '.~ ' : . ; . . - ' ·' ., '.,', ------'--=-~""---'---

"@LA student holding a valid credential authorizing service in the public schools 
of this· state who is employed by a school district in a full-time position requiring 

.,.,,,,genifi_c:ation quaiifications,.for. the c.silleg~ year in which the stu.dent enrolJs. in an 
-- instifution shall be is entitled to resident classification if-stteh that student meets any of 
· the following requirements: 

• (a)l lolding of ( 1) He or she holds a provisional credential and enrollment 
is enrolled at an institution in courses necessary to obtain another type of 
credentia.1 authorizing service in the public schools. 

(b) I i'olding(2) He or she holds a credential issued pun;uant to Section 
1312544250 and enrpllrnent is enrolled at an institution in courses necessary to 
fulfill credential requirements. 

·(c) Enrnilmentl3) He or she is enrolled at an institution in courses 
necessary to fulfill the requirements for a fifth year of education prescribed by 
subdil.~ision {b) of Se.ction 1313044259. 
(b) Notwithstanding any other provision of law, a student holding a valid 

emergency permit authorizing service iri the public schools of this state, who is 
employed by aschool distrlct in a full-time position req'uiring certification qualifications 
for the acadenijc year in 'Which the student enrolls ai an institution in courses necessary 
to fulfill teacher' credential requiremelits, is entitled to 'resident elassificati6n only for the 
purpose of determining the amount of tuition and fees for no more than one year. 
Thereafter. the stLident shall be subject to Article 5 lcommericihq with Section 68060). 

· -(ci This section shall not be construed to affect the admissions policies of any 
teacher preparation prog.ram." · · 

38 Education Code Section 68130.5, added by Chapter 814, Statutes of 2001, 
Section 2: 

·"Notwithstanding any other provision of law: 
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1 exempt nonresidents from nonresident tuition when (1) they have attended a California 

2 high school for three or more years, (2) they have graduated from a California high 

3 school or attained the equivalent thereof, (3) they are registered as an entering student 

4 at, or currently enrolled at, a California community college not earlier than the fall 

5 semester or quarter of the 2001-02 academic year and, (4) in the case of a person 

6 without lawful immigration status, when he or she has filed an application to legalize his 

7. or her immigrati.(Jr:J status, or vvill fil~ as soon as he or she is eligible to do so. 

8 Subdivision (crrequires the Board of Governors of the California Community Colleges 

9. __ - -·- to prescribe rules.and regulations for the implemer:itation of this section. Subdivision (d) 

(a) A student, other than a nonimmigrant alier:i wit[lin the 'meaning of paragraph 
( 15) of subsection (a) of Section 1101 of Title 8 of the United States, Code, who meets 
all of the following requirements shall be exempt from paying nonre-sid.§'nl tuition at the 
California State University and the California Commur:iity College,s: 

(1) High school attendance in California for,three:i or more years. 
(2) Gracjuation from a California high school ciu:ittain1TIE?1JI of the 

equivalent thereof. · _ _ 
(3) Registration as an entering'student at, or current enrollment at, an 

accredited institution of higher educatlonfn California not earlier than the fall 
semester or quarter of the 2001 ~02 academic year. -· .. -- _ 

( 4) ,ln the case cif a persoh withoutlawful immigration status, the filing of 
an affidavit with the institutiOn of higher _educati,ori statih'g that the s\ugent has 
filed an applic~tiori tp legalize his or her immigration status, qr 'will file.c::in 
application as, sciqn as he or she is ·E!ljgible to do so: · - ... 
(b) A student ex~mpt from nonresident tuition Linder thi~ section may be repgrted 

- by a comn1i..mity college district as a full-time equivalent student for apportionment -
purposes. _ _ _ _ _ 

(c) The Board of Governors of the California Commu'iiity Colleges and the 
Trustees of the California State University shall prE)scribe rules and regulations for the 
implementation of this section. 

. (d) Student information obtained in the implementation of this section is 
confidential." 
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requires all student information obtained in the implementation of this section be kept 

confidential. Therefore, for the first time, community college districts are required to 

make a determination at enrollment, or at any time a nonresident student makes 

application for exemption, whether that student qualifies for an exemption from 

nonresident tuition, and if so exempt, to waive nonresident tuition for that student. 

Chapter 450, Statutes of 2002, Section 2, added Education Code Section 

6812~ 39 which, in subdivision (a), prohibits the Regents of the University of California or 

39 Education Code Section 68121, added by Chapter 450, Statutes of 2002, 
Sectt8h 2: 

"(a) Notwithstanding any other provision of law, no mandatory systemwide fees 
or tuition of any kind shall be required or collected by the Regents of the University of 
California or the Trustees of the California State University, from a student who is in an 
undergraduate program and who is the surviving dependent of any individual killed in 
the September 11, 2001, terrorist attacks on the World Trade Center.in New York City, 
the Pentagon building in Washington, DC, or the crash of United Airlines Flight 93 in 
southwestern Pennsylvania, if he or she meets the financial need requirements set forth 
in Section 69432. 7 for the Cal Grant A Program and either of the following apply: 

(1) The surviving dependent was resident of California on September 11, 
2001 .. 

(2) The inqividual killed in the attacks was a resident of California on 
September 11, 2001. 
(b) ( 1) The California Victim Compensation and Government Claims Board shall 
identify all persons who are. eligible for tuition and fee waivers pursuant to this 
section or subdivision (j) of Section 76300. That board shall notify these persons 
or, in the case of minors, the parents or guardians of these persons, of their 
eligibility for tuition and fee waivers under these provisions. This notification 
shall be in writing, and shall be received by all of the appropriate persons no later 
than July 1, 2003. 

(2) The Trustees of the California State University, the Regents of the 
University of California and the governing board of each community college 
district in the state shall waive tuition and fees, as specified in this section and in 
subdivision (j) of Section 76300, for any person who can demonstrate eligibility. 
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1 the Trustees of the California State University from requiring or collecting any fees or 

2 tuition of any kind from an undergraduate student who is the surviving dependent of any 

3 individual killed in the September 11, 2001, terrorist attacks if he or she meets the 

4 financial need requirements for the Cal Grant A Program and he or she was a resident 

5 of California on September 11, 2001, or the individual killed in the attacks was a 

6 resident of California on September 11, 2001. Subdivision (b)(1) requires the California 

7 Victim Compensation and Government Claim-Board to identify all persons who are 

8 eligible for tuition and fee waivers pursuant to this section. 

If requested. by the California State University, the University of California, 
Hastings College of Law, or a California Community College, the California 
Victim Compensation and Government Claims Board, on a case-by-case basis, 
shall confirm the eligibility of persons requesting the waiver of tuition and fees, as 
provided for in this section. 
(c) A determination of whether a person is a resident of California on September 

11, 2001, shall be based on the criteria set forth in this Chapter for determining 
nonresident and resident tuition. 

(d)(1) "Dependent," for purposes of this section, is a person who, because of his 
or her relationship to an individual killed as a result of injuries sustained during 
the terrorist attacks of September 11, 2001, qualifies for compensation under the 

-federal September 11th Victim Compensation Fund of 2001 (Title IV 
(commencing with Section 401) of Public Law 107-42). 

(2) A dependent who is the surviving spouse of an individual killed in the 
terrorist attacks of September 11; 2001, is entitled to the fee waivers provided in 
this section until January 1, 2013. 

(3) A dependent who is the surviving child, natural or adopted, of an 
individual killed in the terrorist attacks of September 11, 2001, is entitled to the 
waivers under this section until that person obtains the age of 30 years. 

(4) A dependent of an individual killed in the terrorist attacks of September 
11, 2001, who is determined to be eligible by the California Victim Compensation 
and Government Claims Board, is also entitled to the waivers provided by this 
section until January 1, 2013. 
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Subdivision (b)(2) of new Section 68121 requires the governing board of each 

community college district in the state to waive tuition and fees as specified in the 

Section for any person who can demonstrate eligibility. Therefore, for the first time, 

community college districts are required to determine if a student is a surviving 

dependent of any individual killed in the September 11, 2001, terrorist attacks and, if so, 

if that person also meets the financial need requirements of the Cal Grant A Program. 

Also~·for-the first time, community colleges, when necessary, are required to request 

verification of eligibility from the California Victim Compensation and Government 

Claims Board on a case-by-case basis. Subdivision (d)(2) limits the waiver provisions 

to surviving spouses until January 1, 2013. Subdivision (d)(3) limits the waiver 

provi~ions to surviving dependent children until that child obtains the age of 30 years_ 

SECTION 3. CALIFORNIA CODE OF REGULATIONS - NONRESIDENT TUITION 
••.•' 

WAIVERS 

The Regulations for the residency classification of students and the waiver of 

nonresident tuition are found in Title 5, California Code of Regulations, Sections 54000 

through 54072 (not inclusive). 

Section 5400240 defines "Residence determination date" as that day immediately 

40 Title 5, California Code of Regulations, Section 54002, as amended and 
operative April 5, 1991: 

""Residence determination date" is that day immediately preceding the opening day of 
instruction of the quarter, semester, or other session as set by the district governing 
board, during which the student proposes to attend a college." 
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1 preceding the opening day of instruction of the quarter, semester, or other session as 

2 set by the district governing board, during which the student proposes to attend a 

3 college. 

4 Section 5401041
, at subdivision (a), requires residence classification procedures 

5 to be made for each student at the time applications for admission are accepted and 

6 whenever a student has not been in attendance for more than one semester or quarter. 

7 .. Students previously. classified as nonresidents may. be r.eclassified as of any residence 

8 determination date. Classification procedures require that: 

9 . ·· · .. ,, {·1') ' ··· Students··present-evidence of·physical·presence in California, intent·to 

41 Title 5, California Code of Regulations, Section 54010, as amended and 
operative April 5, 1991: 

"(a) Residence Classification shall be made for each student at the time 
applications for admission are accepted and whenever a student has not been in 
attendance for more than one semester or quarter. A student previously classified as a 
nonresident may be reclassified as of any_ residence determinatior:i date. 

· ·· · (b) The student shall be required to present evidence of physical presence in · 
. California, intent to make California the home for other than a temporary purpose and, if 
tile student was classified as a~nonresident in the preceding term, financial 
independence. · 

(c) Community college districts shall require applicants to supply information as 
specified in this chapter and may require additional information as deemed necessary. 

·(d) The district shall weigh the information provided by the student and determine 
whether the student has clearly established that he or she has been a resident of 
California for one year prior to the residence determination date. 

(e) Applicants shall certify their answers on residence questionnaires under oath 
or penalty of perjury. 

(f) Pursuant to Section 54300, the district may authorize any information required 
by th.is section to be submitted electronically using encrypted digital signatures as 
specified in Section 54300." 
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make California the home for other than a temporary purpose, and, if the 

student was classified as a nonresident in the preceding term, financial 

independence [subdivision (b )]; 

Community College districts require applicants to supply information as 

specified in this chapter and may require additional information as 

deemed necessary [subdivision (c)]; 

Districts weigh the information provided by° the student and determine 

whether the student has clearly established that he or she has been a 

resident of California for one year prior to the residence determination 

date [subdivision (d)]; 

Applicants certify their answers on residence questionnaires under oath or 

penalty of perjury [subdivision (e)]; and 

The district may authorize any information required by this section to be 

14 . submitted electronically using encrypted signatures as specified in 54300 

15 "-· [subdivision (f)]. 

16 Theref9re, for the first time, Community College Oistrict schools are required, at . . ' . ' 

17 time of first admission and whenever a student has not been in attendance for more 

18 than one semester or quarter, to receive and weigh specific information bearing upon a 

19 student's classification as a resident or nonresident. 
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1 Section 5401242 requires Community College Districts to use a residence 

2 questionnaire in making residence classifications. The residence questionnaire shall 

3 ask each student questions regarding his or her time of residence, parent's time of or 

4 continued residence, described activities and intent to reside in California. Therefore, 

5 for the first time, Community College District schools are required to obtain residence 

6 questionnaires from students which ask specific questions, the answers to which will 

· 7 assist in determining residence classification. 

8 Section 5402043 requires students who wish to establish residence, to 

42 Title 5, California ·Code of Regulations, Section 54012, as amended and 
operative April 5, 1991: 

"(a) Each community college district shall use a residence questionnaire in 
making residence classifications. 

(b) The residence questionnaire shall ask each student where the student has 
maintained his or her home for the last two years and whether the student has engaged 
in any activity listed in subsection (f) of section 54024. 

(c) The questionnaire shall ask ea.ch student under 19 years of age where the 
. parer:it has lived for ttw last two years and wh~ther the parent has engaged in any 

activity listed in subsection (f) of section 54024. . , . 
(d) If the student, or the student's parent if the student is unde(age 19, has 

either maintc:iined a h.ome Ol!t,side of California at any ~i_me during the last two years, or 
has engaged in any activity listed in subsection (f) of section 54024, the student shall 
be asked .for additional evidence of intent to reside in California such as that identified 
in subsecti'on '(e) of s'ection 54024. . 

(e) Tt:ie Chancellor shall provide a sample residence questionnaire which districts 
may use in complying with thisTequirement." 

43 Title 5, California Code of Regulations, Section 54020, as amended and 
operative April 5, 1991: 

"ln order to establish a residence, it is necessary that there be a union of act and intent. 
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1 demonstrate a union of act and intent. Therefore, for the first time, California 

2 Community District schools are required to obtain objective evidence that physical 

3 presence is with the intent to make California the home for other than a temporary 

4 purpose. 

5 Section 5402244 requires Community College District schools to verify that a 

6 person establishing residence in California has been physically present in California for 

, ,' .. I· •",•" · ,., ' '· · • •. ,. . ' ... '. /·:, . . ·: .. ; •' • . , .. •. ·• .- ···;f'.·.=-.. :• '.' · '' ··· ~ ·r ·- · cine year prior to the residence determination date to be classified as a resident 

8 

9 

10 

-
12 

student. Physical presence within the state solely for educational purposes does not 
·~...o -

c:: constitute establishing residence regardless of the length of that presence. Therefore, 

. for the first time, Community College Districts are required to verify that all students 

•. have been physically present in California for one year prior to the residence 

determination date to be classified as a resident student. 

c To establish residence, a person capable of establishing residence in California must 
couple his or her physical presence in California with objective evidence that the 
physical presence is with the intent to make California the home for-otJ:ier than a 
temporary purpose." 

44 Title 5, California Code of Regulations, Section 54022, as amended and 
operative April 5, 1991: 

"(a) A person capable of establishing residence in California must be physically 
present in California for one year prior to.the residence determination date to be 
classified as a resident student. · 

(b) A temporary absence for business, education or pleasure will not result in 
loss of California residence if, during the absence, the person always intended to return 
to California and did nothing inconsistent with that intent. 

(c) Physical presence within the state solely for educational purposes does not 
constitute establishing California residence regardless of the length of that presence." 
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Section 5402445 requires Community College Districts, for the first time, to obtain 

45 Title 5, California Code of Regulations, Section 54024, as amended and 
operative April 5, 1991: 

"(a) Intent to make California the home for other than a temporary purpose may 
be manifested in many ways. No one factor is controlling. 

(b) A student who is 19 years of age or over, and who has maintained a home in 
California continuously for the last two years shall be presumed to have the intent to 
make California the home for other than a temporary purpose unless the student has 
evidenced a contrary int_ent by having engaged in any of the activities listed in 
subsection (f) of this s'ection. .. 

(c) A student who is under 19 years of age shall be presumed to have the intent 
to make California the home for other than a temporary purpose if both the student and 
his parent have maintained a.home in California continuously for the last two years 
unless the studenthas·evidenced a contrary intenfby having engaged in any of the 
activities listed in subsection (f) of this section .. 

. (d) A student who does not meet the requirements of subsection (b) or 
subsection (c) of this section shall be required to provide evidence of intent to make 
California the hcime fo'r other than a temporary purpose as specified in subsection (e) of 
this section. 

(e) Objective manifestations of intent to establish California residence include but 
are not limited to: 

( 1) Ownership of residential property or continuous occupancy of rented 
or leased.property in California. 

(2) Registering to vote and voting in Ca[iforriia .. 
(3) Licensing from California for professional practice. 
(4) Active membership in service or social clubs. 
(5) Presence of spouse, children or other close relatives in·the state. 
(6) Showing California as home address on federal income tax form .. 
(7). Payment of California state income tax as a .resident. 
(8) Possessing California motor vehicle license plates. 
(9) Possessing a California driver's license. · 
(1 O) Maintaining permanent military address or home of record in 

California wh·11e in armed forces. 
(11) Establishing and maintaining active California bank accounts: 
( 12) Being the petitioner for a divorce in California. 

(f) Conduct inconsistent with a claim of California residence includes but is not 
limited to:· 

( 1) Maintaining voter registration and voting in another state. 
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evidence of intent to make California home for other than a temporary purpose. When 

· a student or a student and his parent are unable to create a presumption of intent by 

maintaining a home in California for the prior two years, subdivision (e) sets forth 

factors indicating an intent to establish California residence. Subdivision (f) sets forth 

factors indicating a lack of intent to establish California residence. Therefore, for the 

first time, Community College Districts are required to balance and weigh factors in 

-subdivision (e) against those iri subdivision (f) when··making residence-determinations. 

_, Section 5403046 requires one full year of physical presence coupled with one full 

year.of demonstrated intent to reestablish residence far tuition purposes after a student 

or parents relinquish California residence. Therefore, for the first time, when a student 

attempts to reestablish residence for tuition purposes, a Community College District is 

requi!ed to obtain proof of one full year of physical presence and one full year of 

demonstrated intent before classifying the student as a resident for tuition purposes. 

(2) Being the petitioner for a divorce in another state. 
(3) Attending an out-of-state institution as a resident of that other state. 
(4) Declaring nonresidence for state income tax purposes. 

46 Title 5, California Code of Regulations, Section 54030, as amended and 
operative April 5, 1991: 

"If a student or the parents of a minor student relinquish California residence after 
moving from the state, one full year of physical presence, coupled with one full year of 
demonstrated intent to be a California resident, is required to reestablish residence for 
tuition purposes, except as provided in Education Code section 68070." 

143 



Test Claim of Contra Costa Community College A 
Chapter 450!02 T11ition Fee li\/aivers 9 

1 Section 5403247 requires that a student seeking reclassification as a resident, 

2 who was classified as a nonresident in the preceding term, shall be determined 

3 financially independent or dependent in accordance with Education Code Section 

4 68044. A student who has established financial independence may be reclassified as a 

5 resident if the student meets the requirements of section 54020 for one year prior to the 

6 residence determination date. Financial independence shall weigh in favor of finding 

7 California residence and financial dependence shall weigh against finding California 

B residence. Financial dependence in the current or preceding calendar year shall be 

9 overcome only if the parent on whom the student is dependent is a California resident 

47 Title 5, California Code of Regulations, Section 54032, as amended and 
operative April 5, 1991: 

"(a) A student seeking reclassification as a resident, who was classified as a 
nonresident in the preceding term, shall be determined financially independent or 
dependent in accordance with Education Code section 68044. 

(b) A student who has .established financial independence may be reclassified as. 
a resident if the student has met the requirements of section 54020 for one year prior to 
the residence determination date. 

(c) In determining whether-the student has objectively manifested intent to 
establish California residence, financial independence shall weigh in favor of finding 
California residence, and financial dependence shall weigh against finding California 
residence. 

(d) Financial dependence in the current or preceding calendar year shall weigh 
more heavily against finding California residence than shall financial dependence in 
earlier calendar years. Financial dependence in the current or preceding calendar year 
shall be overcome only if 

or 
( 1) the parent on whom the student is dependent is a California resident, 

(2) there is no evidence of the student's continuing residence in another 
state." 
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or there is no evidence of the student's continuing residence in another state. 

Therefore for the first time when a nonresident student seeks reclassification as a 
I . I ;. 

resident, Community College Districts are required to determine if that student is 

financially dependent or independent and, when the student is found to be financially 

dependent in the current or preceding year, Community College Districts are required to 

determine his or her parents place of residence or a showing that there is no evidence 

of the student's continuing residence in another state. 

Section 54041 48 requires a dependent natural or adopted child, stepchild or 

. spciuse cif a 'rliember of the armed forces of the United States claiming residence status 

pursuant to Section 6807 4 of the Education code to provide a statement from the 

milita~y person's commanding officer or personnel officer that the military person's duty 

station is in California on active duty as of the residence determination date. A 

staterr1ent is also required from such an officer if the military person is outside California 

48 Title 5, California Code of Regulations, Section 54041, as amended and 
operative April 5, 1991: 

"A dependent natural or adopted child, stepchild .or spouse of a member of the armed 
forces of the United States claiming residence status pursuant to section 6807 4 of the 
Education Code shall provide a statement from the military person's commanding 
officer or personnel officer that the military person's duty station is in California on 
act.ive duty as of the residence determination date; or that the military person is outside 
of California on active duty after having been transferred immediately and directly from 
a California duty station after the residence determination date; or that the military 
person has, after the residence determination date, retired as an active member of the 
armed forces of the United States. A statement that the student is a dependent of the 
military person for an exemption on federal taxes shall also be provided." 
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1 on active duty after having been transferred immediately and directly from a California 

2 duty station after the residence determination date; or if the military person has, after 

3 the residence determination date, retired as an active member of the armed forces of 

4 the United States. A statement that the student is a dependent of the military person 

5 for an exemption on federal taxes shall also be provided. Therefore, for the first time, 

6 Community College Districts are required to obtain from a student claiming residency as 

7 .. a spouse; child.or stepchild of a member of the armed forces a statement from the 

8 military spouse, parent or step-parent's commanding officer that the military person's 

· · 9 · duty station is in California as of the residence determination date; or that the military 

10 person is outside of California on active duty after having been dire'ctly transferred from 

11 a California duty station after the residence determination date; or that the military 

12 person, after the residence determination date, has retired as an active member of the 

13 armed forces of the United States. Community College Districts are also required to 

14 obtain a statement that the student is a dependent for an exemption on federal taxes. 

15 Section 5404249 requires that a student claiming residency under Section 68075"· 

16 of the Education Code as a member of the armed forces stationed in California on 

49 Title 5, California Code of Regulations, Section 54042, as amended and 
operative April 5, 1991:. 

"A student claiming application of section 68075 of the Education Code must provide a 
statement from the student's commanding officer or personnel officer that the 
assignment to active duty in this state is not for educational purposes. The student 
should also produce evidence of the date of assignment to California." 
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active duty provide a statement from his or her commanding officer or personnel officer 

that the assignment to active duty in this state is not for educational purposes. The 

student shall also produce evidence of the date of assignment to California. Therefore, 

for the first time, Community College Districts are required to obtain a statement from 

active duty military members requesting resident student status a statement from his or 

her commanding officer or personnel officer that the assignment to active duty in 

California is not for educational purposes: 

. Section 5404550 provides that an alien not precluded from establishing domicile 

50 Title 5, California Code of Regulations, Section 54045, filed January 16, 1992, 
and operative on February 18, 1992: 

"(a) An alien not precluded from establishing domicile in the United States by the 
Immigration and Nationality Act (8 U.S.C. 1101, et seq.) shall be eligible to establish 
residency pursuant to the provisions of this subchapter. 

alien: 
(b) An alien is precluded from establishing domicile in the United States if the 

(1) entered the United States illegally (undocumented aliens); 
(2) entered the United States under a visa which requires that the alien 

have a residence outside of the Unite_d States; or 
(3) entered the United States under a visa which permits entry solely for 

some temporary purpose. 
(c) An alien described in paragraph (b) shall not be classified as a resident 

unless and until he or she has taken appropriate steps to obtain a change of status 
from the Immigration and Naturalization Service to a classification which does not 
preclude establishing domicile, and has met the requirements of Sections 54020-54024 
related to physical presence and the intent to make California home for other than a 
temporary purpose. The Chancellor shall, after consultation with the University of 
California and the California State University, issue guidelines for the implementation of 
this section. 

(d) Notwithstanding any other provision of this subchapter, an alien who was 
classified as a California resident by any college in a district as of September 30, 1991, 
or during the Fall 1991 term, shall not be subject to reclassification unless the student 
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1 in the United States by the Immigration and Nationality Act (8 U.S.C. 1101, et seq.) 

2 shall be eligible to establish residency pursuant to the provisions of this subchapter. An 

3 alien is precluded from establishing domicile in the United States if the alien entered the 

4 United States illegally, entered the United States under a visa that requires that the 

5 alien have a residence outside the United States, or entered the United States under a 

6 visa that permits entry solely for some temporary purpose. Any such precluded alien 

7 shall not be classified ·as a resident unless or until he or she has taken the appropriate 

B steps to obtain a change of status from the Immigration and Naturalization Service to a 

9 classification which does not preclude establishing domicile, and has met the 

1 D requirements of Sections 54020-54024related to physical presence and the intent to 

11 make California home for other than a temporary purpose. Therefore, for the first time, 

12 Community College Districts are required to determine if an enrolling student is 

13 precluded from establishing domicile in the United States and shall not classify him or 

14 her as a resident for tuition purposes until he or she has taken the appropriate steps to . 

15 obtain a change of status from the liT1rnigraUori"'and Naturalization Service and has met 

16 the requirements of Sections 54020 through 54024. 

17 Section 54045. 551 regulates nonresident tuition exemptions. Subdivision (a) cif 

has not been in attendance at any college in the district for more than one semester or 
quarter." 

. 51 Title 5, California Code of Regulations, Section 54045.5, filed May 3, 2002, 
operative June 2, 2002: · 
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1 Section 54045.5 provides that a student who is a nonimmigrant alien under 8 U.S.C. 

2 1101(a)(15) shall be exempt from paying nonresident tuition at any community college 

3. district if he or she (1) attended high school in California for three or more years, (2) 

4 graduated from a California High School, or attained the equivalent of such graduation, 

5 and (3) registers for or is enrolled in a course offered by any college in the district for 

6 any term commencing on or after January 1, 2002. 

T · '"''" .. ··-- Subdivision (b) of Section 54045.5 requires the· student seeking the exemption to 

... _. . .... "(a) In accordance with Education Code section 68130.5, any student, other than 
-':;,''a student who is a nonimmigrant alien under 8 U.S.C. 1101 (a)(15), shall be exempt 

from paying nonresident tuition at any community college district if he or she: · 
(1) Attended high school in California for three or more years; 
(2) Graduated from a California high school or attained the equivalent of such 
graduation; and · 
(3) Registers for or is enrolled in a course offered by any college in the district for 
any term commenCing on or after January 1, 2002. 
(b) Any student seeking an exemption under subdivision (a) shall complete a 

questionnaire forni prescribed by the Chancellor and furnished by the district of 
enrollment, verifying eligibility for this nonresident tuition exemption, and may be 
required to provide documentation in addition to the information r.equired .by the 
q1.g~5tiormaire as nece~sar.yJo verify eligibility for an exemption. All nonpublic student 

·'information so provided shall be confidential' and shall not be disdosed unless required' 
by law. 

(c) Any student without lawful immigration status who is seeking an exemption 
under subdivision (a), shall, in the questionnaire described in (b), affirm that he or she 
has filed ari application to legalize his or he·r immigration status, or will file such an 
application as soon as he or she is eligible to do so. 

(d) A student seeking this tuition exemption has the burden of providing evidence 
of compliance with the requirements of this section. 

( e) Nothing herein modifies eligibility standards for any form of student financial 
aid, including but not limited to, those contained in Subchapter 7 of Chapter 9 of this 
Division. · 

(f) Nothing herein authorizes a refund of nonresident tuition that was paid for any 
term commencing prior to January 1, 2002. 
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1 complete a questionnaire form prescribed by the Chancellor and furnished by the 

2 district of enrollment verifying eligibility for the nonresident tuition exemption. He or she 

3 may also be required to provide documentation in addition to the information required 

4 by the questionnaire as necessary to verify eligibility for an exemption. All nonpublic 

5 · information is required to be kept confidential and not disclosed unless required by law. 

6 Therefore, for the first time, community college districts are required to obtain from 

· · Y. students seeking an exemption from nonresident tuition a completed questionnaire, on 

8 a form prescribed by the Chancellor, verifying eligibility for an exemption. For the first 

9 time, Community College District, when necessary; are required to obtain and review 

10 additional documentation to verify eligibility. And, for the first time, Community College 

11 District Schools are required to establish and maintain procedures to preserve the 

12 confidentiality of the questionnaires and additional documentation. 

13 Subdivision (c) of Section 54045.5 provides that any student without lawful 

14 immigration status who is seeking an exemption under subdivision (a) shall, in the 

15 questiormaire described in subdivision (b), affirm that he or she has filed an application 

16 to legalize his or her immigration status, or will file such an application as soon as he or 

17 she is eligible to do so. Therefore, for the first time, community college districts are 

18 required to verify that students without lawful immigration status who are applying for an 

19 exemption from nonresident tuition have affirmed that they have filed an application to 

20 legalize his or her immigration status or will file such an application as soon as he or 

21 · she is eligible to do so. 
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Section 5404652 requires that Community College Districts obtain a statement 

from any student claiming residence status pursuant to Education Code Section 68078 

from the employer showing employment by a public school in a full time position 

requiring certification qualifications for the college year in which the student enrolls. 

The Community College District is also required to verify that the student holds a 

credential and will enroll in courses necessary to obtain another type of credential 

· ·, ·· ··r .. --· autfrorTiin9 service in the public schools; or verifY fhatth'e student holds a credential· 

8 

9 

• I 1 

12 

13 

14 

issued by the Board of Governors and is enrolled in courses necessary to fulfill 
. . 

-creclential requirements. Therefore, for the first time, Community College Districts are 

req·uired to obtain a statement from students claimirig residence status pursuant to 

Education Code Section 68078 verifying full time employment by a public school 

requiring certification qualifications; to verify an existing credential and that the student 

will .enroll in courses necessary to obtain another type of credential; or verify that the 

student holds a credential issued by the Board of Governors and is enrolled in courses 
-...... -· -- :.- .. _ _...._ __ _ 

15 necessary to fulfill credential requirements. 

52 Title 5, California Code of Regulations, Section 54046, as amended and 
operative April 5, 1991: 

"A student claiming residence status pursuant to section 68078 of the Education Code 
shall provide a statement from the employer showing employment by a public school in 
a full-time position requiring certification qualifications for the college year in which the 
student enrolls. The student must also show that he or she holds a credential and Will 
enroll in courses necessary to obtain another type of credential authorizing service in 
the public schools, or that the student holds a credential issued by the Board of 
Governors and is enrolled in courses necessary to fulfill credential requirements." 
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.1 Section 5405053 requires Community College Districts to obtain from students 

2 seeking exception from payment of nonresident tuition provided by Education Code 

3 sections 68074 (military dependents) or 68075 (military members) proof that they are 

4 still in their first year of current physical presence in California. 

5 Section 5406054 requires that each community college notify each student of his 

6 or her resident classification not later than 14 calendar days after the beginning of the 

7 session for which the student has applied, or 14 calendar days after the student's 

8 application for admission, whichever is later. Therefore, for the first time, Community 

8 College Districts are required to notify students of their residence status within 14 

10 calendar days after the beginning of the session for which the student has applied or 

53 Title 5, California Code of Regulations, Section 54050, as amended and · 
operative on April 5, 1991: 

"Those exceptions from payment of nonresident tuition provided by Education Code 
sections 6807 4 (military dependents) and 68075 (military members) apply only during 
the first Y.ear of the student's current physical presence in California." 

54 Title 5, California Code of Regulations, Section 54060:-as amended and 
operative April 5, 1991: 

."(a) A community college district shall notify each student of the student's 
residence classification not later than fourteen (14) calendar days after the beginning of 
the session for which the student has applied, or fourteen (14) calendar days after the 
student's application for admission, whichever is later. 

· (b) Any student, following a decision on residence classification by the college, 
may make written appeal of that decision. Each community college district shall 
est.ablish procedures for appeals of residence classifications. 

(c) The Chancellor will advise community college districts on issues in residence 
classification. However, the student shall have no right of appeal to the Chancellor or 
Board of Governors."· 
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the date of application, whichever is later. 

2 . Section 5407055 requires, for the first time, that the governing board of each 

3 Community College District adopt and implement rules providing for a refund for fees 

4 collected in error, fees refundable as a result of a reduction of the education program, 

5 and fees refundable as a result of the student's reduction in units if the reduction or 

6 withdrawal is for reasons deemed sufficient. 

7 SECTION 4:--CHANCELLOR'S REVISED GUIDELINES AND INFORMATION · 

8 The Chancellor of the California Community Colleges has also promulgated 

9 Revised Guidelines and Information dated May 2002, entitled "Exemption From 

10 Nonresident Tuition", a copy of which is attached hereto as Exhibit 5 and is 

e incorporated herein by, reference. The questionnaire required by subdivision (b) of Title 

12 5, California Code of Regulations, Section 54045.5, is attached to the Chancellor's 

13 revised guidelines as Attachment Four. 

14 Paragraph 3 of the Chancellor's Revised Guidelines and Information dafed May, 

55 Title 5, California Code of Regulations, Section 54070, as amended and 
operative April 5, 1991: 

"The governing board of each community college district shall adopt rules providing for 
refund of the following nonresident tuition fees: 

(a) Those collected in error. 
(b) Those refundable as a result of a reduction of the educational program at the 

community college for which the fees have been paid. 
(c) Those refundable as a result of the student's reduction of units or the 

student's withdrawal from an education program at the community college for which 
fees have been paid, where reduction or withdrawal is for reasons deemed sufficient by 
the governing board." 

153 



Test Claim of Contra Costa Community College A 
Chapter 450/02 T11ition Fee \/llaivers V 

1 2002, provides that the new nonresident tuition exemption is available to all U.S. 

2 citizens, permanent residents of the U.S., and aliens who are not nonimmigrants who 

3 meet all other eligibility requirements. 

4 Paragraph 8 of the Chancellor's Revised Guidelines and Information dated May, 

5 2002, requires the refund of nonresident tuition if a student is determined to be eligible 

6 for the exemption subsequent to his or her payment of nonresident tuition. 

7 Paragraph 12 of the Chancel I or's Revised Guidelines and Information dated 

8 May, 2002, provides that an intersegmental form has been developed to meet the 

9 requirements of the California Code of Regulations Section 54012 (residence 

10 questionnaires). 

11 Paragraph 13 of the Chancellor's Revised Guidelines and Information dated 

12 May, 2002, requires that districts use the prescribed form immediately wherever 

13 possible and to ensure that the prescribed form is contained in any publications printed 

.. . , .. . . . .. 
14 after June 1, 2002. This form shall be used for all exemptions granted for terms 

' . . . . . 

15 subsequent to Fall 2002·: 

16 Paragraph 14 of the Chancellor's Revised Guidelines and Information dated 

17 May, 2002, require.s that individually printed questionnaires be discarded and replaced 

18 with new ones but allows use of forms included as enclosures in printed materials for 

19 Summer 2002 and/or Fall 2002, provided that the forms include all elements required 

20 by law and provided that the forms are part of a major preprinted document such as a 

21 Schedule of Classes. 

r• 
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Paragraph 17 of the Chancellor's Revised Guidelines and Information dated 

May, 2002, requires community college districts to pursue additional verification to 

resolve discrepancies prior to granting the exemption when the district is in possession 

of conflicting information regarding any aspect of the student's eligibility for the 

exemption. 

Paragraph 20 of the Chancellor's Revised Guidelines and Information dated May 

2002, requires community college districts to consider the original certified student 

affidavit and other materials used by the district in meeting the certification 

,.. requirements as Class 1, Permanent Records, and retain them indefinitely, unless 

copied or reproduced as specified. 

Paragraph 38 of the Chancellor's Revised Guidelines and Information dated May 

2002, requires community college districts to seek reimbursement from students for 

nonresident fees that have been waived when the original certification is subsequently 

determined to be false. 

····· ·· - ~, Paragraph 40 of the Chancellor's Revised Guidelines and Information dated 

May, 2002, requires community college districts to participate in surveys conducted by 

the Chancellor's office concerning students receiving exemptions from nonresident 

tuition, when requested. 

PART Ill. STATEMENT OF THE CLAIM 

SECTION 1. COSTS MANDATED BY THE STATE 

The Guidelines and Information of the Chancellor of the California Community 
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1 Colleges are "Executive Orders" as defined in Government Code Section 1751656 and 

2 together with the Education Code Sections and the Title 5 Regulations referenced in 

3 this test claim result in community college districts incurring costs mandated by the 

4 state, as defined in Government Code section 1751457
, by creating new state-mandated 

5 duties related to the uniquely governmental function of providing public education and 

55 Government Code Section 17516, added by Chapter 1459, Statutes of 1984,. 
Section 1: 

"Executive order" means any order, plan, requirement, rule, or regulation issued by any 
of the following: 

(a) The Governor. 
(b) Any officer or official serving at the pleasure of the Governor. 
(c) Any agency, department, board, or commission of state government. 
"Executive order" does not include any order, plan, requirement, rule, or 

regulation issued by the State Water Resources Control Board or by any regional water 
quality control board pursuant to Division 7 (commencing with Section 13000) of the 
Water Code. It is the intent of the Legislature that the State Water Resources Control 
Board and regional water quality control boards will not adopt enforcement orders 
against publicly owned dischargers which mandate major waste water treatment facility. 
construction costs unless federal financial assistance and state financial assistance 

·pursuant to the Clean Water Bond Act of 1970 and 1974, is simultaneously ma.de 
available. "Major" means either a new treatment facility or an addition to an existing 
facility, the cost of which is in excess of 20 percent of the cost of replacing the facility." 

57 Government Code section 17514, as added by Chapter 1459/84: 

"Costs mandated by the state" means any increased costs which a local agency or 
school district is required to incur after July 1, 1980, as a result of any statute enacted 
on or after January 1, 1975, or any executive order implementing any statute enacted 
on or after January 1, 1975, which mandates a new program or higher level of service 
of an existing program within the meaning of Section 6 of Article X\118 of the California 
Constitution. 
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services to students and these statutes, regulations and guidelines apply to community 

college districts and do not apply generally to all residents and entities in the state. 56 

The new duties mandated by the state upon community college districts require 

state reimbursement of the direct and indirect costs of labor, materials and supplies, 

data processing services and software, contracted services and consultants, equipment 

and capital assets, staff training and travel to implement the following activities: 

- "'A)··· · Establishing and implementing policies and procedures, and to 

periodically revising and updating those policies and procedures, to 

provide for the classification of students as residents or nonresidents, 

pursuant to Education Code Section 68044 . 

(1) Residence classification, or reclassification, for each student at the 

time applications for admissions are accepted and whenever a 

student has not been in attendance for more than one semester or 

quarter, pursuant to Title 5, California Code of Regulations, Section 

54010, subdivision (a). 

56 Public schools are a Article XIII B, Section 6 "program," pursuant to Long 
Beach Unified School District v. State of California, (1990) 225 Cal.App.3d 155; 275 
Cal Rptr 449: 

"In the instant case, although numerous private schools exist, education in our society 
is considered to be a peculiarly government function. (Cf. Carmel Valley Fire Protection 
Dist. V. State of California (1987) 190 Cal.App.3d at p.537) Further, public education is 
administered by local agencies to provide service to the public. Thus public education 
constitutes a 'program' within the meaning of Section 6." 
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Receiving and reviewing evidence supplied by students showing 

physical presence in California and intent to make California their 

home for other than a temporary purpose and, if the student was 

classified as a nonresident in the preceding term, evidence of 

financial independence, pursuant to Title 5, California Code of 

Regulations, Section 54010, subdivision (b ). 

W.eighing the information.received from each student and making a 

determination whether the student has clearly established that he 

or she has been a resident for one year prior to the residency 

determination date, pursuant to Title 5, California Code of 

Regulations, Section 54010, subdivision (d). 

Verifying that residence questionnaires that have been submitted 

by the student under oath or penalty of perjury, pursuant to Title 5, 

California Code of Regulations, Section 54010, subdivision (e). 

Verifying tha\ lh8 student has b88n physically present in California 

for one year prior to the residence determination date, pursuant to 

Title 5, California Code of Regulations, Section 54022. 

For those students who are unable to establish a presumption of 

residency pursuant to either subdivision (b) or (c), requiring them to 

provide evidence of residency, such as: ownership of residential 

property or continuous occupancy of rented or leased property in 

,.. . 
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California; registering to vote and voting in California; professional 

licensing in California; active membership in service or social clubs; 

presence of spouse, children or other close relatives in the state; 

showing a California address on a federal tax return; paying 

California income tax as a resident; possessing a California motor 

vehicle license plates; possessing a California driver's license; 

· --· maintaining a permanent military address; establishing and 

maintaining active California bank accounts; and/or being the 

-petitioner for a divorce in California, pursuant to Title 5, California 

Code of Regulations, Section 54024, subdivision (d). 

If a student, or the parents of a minor student, relinquishes 

California residence, requiring evidence of one full year of physical 

presence coupled with one full year of demonstrated intent, 

-- -

pursuant to Title 5, California Code of Regulations,_ Section 54030. 

(8) - If a student previously"'dassified as a nonresident seeks 

reclassification as a residence, requiring and verifying the student's 
. . -

financial independence, pursuant to Title 5, California Code of 

Regulations, Section 54032. 

(9) Notifying each student of his or her resident classification not later 

than 14 calendar days after the beginning of the session for which 

the student has applied, or 14 calendar days after the student's 
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application for admission, whichever is later, pursuant to Title 5, 

California Code of Regulations, Section 54060, subdivision (a). 

Using residence questionnaires in making residence classifications, 

pursuant to Title 5, California Code of Regulations, Section 54012, 

subdivision (a). The questionnaire shall ask each student: 

( 1) Where the student has maintained his or her home for the past two 

· years and whether the 5tudent has maintained voter registration or 

voted in another state, has been a petitioner for a divorce in 

another state, attended an out-of-state institution as a resident of 

that other state and whether he or she has declared nonresidence 

for state income tax purposes, pursuant to Title 5, California Code 

of Regulations, Section 54012, subdivision (b). 

(2) If the student is under age 19, where his or her parent has lived for 

the past two years and whether the parenlhas maintained voter 

registration or voted in another state, has been a petitioner for a 

divorce in another state, attended an out-of-state institution as a 

resident" of that other state and whether he. or she has declared 

nonresidence for state income tax purposes, pursuant to Title 5, · 

California Code of Regulations, Section 54012, subdivision (c). 

(3) When the student is under age 19, if the student or the parent 

has either maintained a home outside of California at any time 
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during the past two years or maintained voter registration or voted 

in another state, or has been a petitioner for a divorce in another 

state, or attended an out-of-state institution as a resident of that 

other state, or whether he or she has declared nonresidence for 

state income tax purposes, the student shall be asked to supply 

additional evidence of intent to reside in California, such as 

·ownership of residential property or continuous occupancy of · 

rented or leased property in California; registering to vote and 

voting in California; professional licensing in California; adlve 

membership in service or social clubs; presence of spouse, 

children or other close relatives in the state; showing a California 

address on a federal tax return; paying California income tax as a 

resident; possession of California motor vehicle license plates; 

possession of a California driver's license; maintaining a 

permanent military address; establishing and maintaining active 

California bank accounts; and/or being the petitioner for a divorce 

. . 
in California, pursuant to Title 5, California Code of Regulations, 

Section 54012, subdivision (d). 

Granting or limiting residency classification for tuition purposes: 

(1) For no more than one academic year for undergraduate students 

who are dependent children or spouses of a member of the armed 
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forces of the United States stationed in California on active duty 

when thereafter transferred on military orders to a place outside of 

California, or thereafter retires from the armed forces, pursuant to 

Education Code Section 68074, and 

(a) Requiring from those seeking an exemption as provided in 

paragraph (1 ), to obtain a statement from the military 

person's commanding officer or personnel officer that the 

military person's duty station is in California, pursuant to Title 

5, California Code of Regulations, Section 54041. 

(b) Obtaining from those seeking an exemption, as provided in 

paragraph (1 ), proof that they are still in their first year of 

current physical presence in California, pursuant to Title 5, 

California Code of Regulations, Section 54050. 

. . . . ... 
Limiting residency classification for tuition purposes for members of 

the ~rmed forces of the United States stationed in this stat~ on 

active duty for other than educational purposes to only 

underg'raduates and for no more than one academic ye"ar, pursuant 

to Education Code Section 68075. 

(a) Requiring from those seeking an exemption pursuant to 

paragraph (2), to obtain a statement from the student's 

commanding officer or personnel officer that the assignment 
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to California is nor for educational purposes and evidence of 

the date of assignment to California, pursuant to Title 5, 

California Code of Regulations, Section 54042. 

(b) Obtaining from those seeking an exemption, as provided in 

paragraph (2), proof that they are still in their first year of 

current physical presence in California, pursuant to Title 5, 

· California Code of Regulations, Section 54050. 

(3) Students who were members of the armed forces of the United 

States stationed in California on active duty for more than one year 

immediately prior to being discharged, pursuant to Education Code 

Section 68075.5. 

(4) For students who have not been adult residents of California for 

more than one year and are either a dependent child of a California 

resident for more thari one year prior to residence determination, or 

a student who has a parent who is a California resident for a 

minimum of one year and who has contributed court-ordered 

. ' . . . . 

support for the student on a continuous basis, pursuant to 

Education Code Section 68076. 

(5) .For students who are graduates of any school located in California 

and operated by the United States Bureau of Indian Affairs 

including, but not limited to, the Sherman Indian High School, 
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1 . pursuant to Education Code Section 68077. 

2 (6) For no more than one year to students holding valid emergency 

3 permits authorizing service in California public schools who are 

4 employed by a school district in a full-time position requiring 

5 certification qualifications to fulfill teacher credential requirements, 

6 pursuant to Education Code Section 68078, subdivision (b). 

7 (a) For those students applying fer resident status 

8 pursuant to paragraph (6), obtaining a statement from 

9 · the student's employer· showing full time employment 

10 in a public school, pursuant to Title 5, California Code 

11 of Regulations, Section 54046, and e 
12 (b) Obtaining evidence that the student holds a credential 

13 and will enroll in courses necessary to obtain another 

14 type· of credential, pursuant to Title 5, California Code 

15 of Regulations, Section 54046, or 

16 (c) Obtaining evidence that the student holds a credential 

17 ·issued by the Board of Governors and is enrolled in 

18 courses necessary to fulfill credential requirements, 

19 pursuant to Title 5, California Code of Regulations, 

20 Section 54046. 

21 (7) For students who are native Americans if also attending a school 
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administered by the Bureau of Indian Affairs located within the 

community college district, pursuant to Education Code Section 

68082. 

For students who are amateur athletes in training at the United 

States Olympic Training Center in Chula Vista, pursuant to 

Education Code Section 68083. 

For students, and their dependent children, 'who are federal civil 

service employees if transferred to California as a result of a 

military mission realignment action that involves the relocation of at 

least 100 employees, pursuant to Education Code Section 68084. 

(10) For alien students claiming they are not precluded from 

establishing domicile in the United States are required to show that 

they did not enter the United States illegally, that they did not enter 

under a visa which requires residency outside of the United States, 

and that they did not enter the United States under a visa which 

permits entry solely for some temporary purpose, pursuant to Title 

5, California Code of Regulations, Section 54045, subdivision (b). 

(11) For an alien precluded from establishing domicile in the United 

States, requiring evidence that he or she has taken appropriate 

steps to obtain a change of status from the Immigration and 

Naturalization Service, pursuant to Title 5, California Code of 
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Regulations, Section 54045, subdivision (c). 

C) - Exempting from the payment of nonresident tuition, students, other than 

nonimmigrant aliens, who meet the following requirements, pursuant to 

Education Code Section 68130.5, subdivision (a), Title 5, California Code 

of Regulations, Section 54045.5, subdivision (a) and Chancellor's Revised 

Guidelines and Information dated May 2002, paragraph 3: 

· (1) · - High school attendance in California for three or more years, 

(2) Graduation from a California high school or attainment of the 

equivalent thereof, 

(3) Registration as an entering student at, or current enrollment 

at, the community college not earlier than the fall semester 

or quarter of the 2001-2002 academic year, and 

(4) In the case of a person without lawful immigration status, the 

filing of an affidavit with the community college stating that 

the student has filed an application to legalize his or her 

immigration status, or will file an application as soon as her 

or she is eligible to- dci so. 

(5) Obtaining, from students applying for an exemption from the 

requirement to pay nonresident tuition, a completed 

questionnaire, on a form prescribed by the Chancellor, 

verifying their eligibility for the exemption, pursuant to Title 5, 
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California Code of Regulations, Section 54045.5, subdivision 

(b) and the Chancellor's Revised Guidelines and Information 

dated May 2002, paragraphs 12, 13 and 14 and attachment 

four. 

(6) Obtaining, from students applying for an exemption from the 

requirement to pay nonresident tuition, additional 

· documentation or evidence, as necessary or when the · 

district is in possession of conflicting information, to verify . 

eligibility for the exemption, pursuant to Title 5, California 

Code of Regulations, Section 54045.5, subdivision (b) and 

Chancellor's Revised Guidelines and Information dated May 

2002, paragraph 17. 

(7) Obtaining, from students without lawful immigration status 

applying for an exemption from the requirement to pay 

nonresident tuition, an affirmation by the student that he or 

she has filed an application to legalize his or her immigration 

status, pursuant to Title 5, California Code of Regulations, 

Section 54045.5, subdivision (c). 

Exempting from the payment of all fees and tuition, undergraduate 

students who meet the following requirements, pursuant to Education 

Code Section 68121, subdivision (b)(2): 
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(1) They meet the financial need requirements of the Cal Grant A 

Program, and 

(2) Until January 1, 2013, he or she is a dependent surviving spouse of 

an individual killed in the September 11, 2001, terrorist attacks and 

either he or she, or the individual killed, was a resident of California 

on September 11, 2001, or 

(3) Until he or she obtains the age of 30 years, for a dependent 

child of an individual killed in the September 11, 2001, terrorist 

attacks and either he or she, or the individual killed, was a resident 

of California on September 11, 2001, and 

(4) When necessary verifying an individual's eligibility from the 

California Victim Compensation and Government Claims Board on 

a case-by-case basis. 

Establishing and implementing policies and procedures, and from time to 

revising and updating those policies and procedures, for ihe calculation of 

the amount of nonresident tuition, the method of payment of nonresident 

tuition, and the method and amount of refunds of nonresident tuition, 

pursuant to Education Code Section 68051. This includes: 

(1) Providing advance notice of nonresident tuition changes during the 

spring term before the fall term in which the changes will take 

effect, pursuant to Education Code Section 76140, subdivision (d). 
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(2) Adopting and implementing rules for refunds of fees collected in 

error, fees refundable due to a reduction of the education program, 

and/or fees refundable as a result of the student's reduction in 

units, pursuant to Title 5, California Code of Regulations, Section 

54070. However, no refund of nonresident tuition paid for any term 

prior to January 1, 2002 is authorized, pursuant to Title 5, California 

Code of Regulations, Section 54045.5; subdivision (f). 

(3) Refunding nonresident tuition collected when the student is 

subsequently determined to be eligible for the exemption, pursuant 

to Chancellor's Revised Guidelines and Information dated May 

2002, paragraph 8. 

(4) Seeking reimbursement from students for nonresident fees that 

have been waived when the original certification is subsequently 

determined fo be false, pursuant to the Chancellor's Revised 

Guidelines and Information dated May 2002 , paragraph 38. 

F) Considering the student's original certified affidavit and other materials 

used by the districtas Class 1, Permanent Records, and retaining them 

indefinitely, unless copied or reproduced as specified, pursuant to the 

Chancellor's Revised Guidelines and Information dated May 2002, 

paragraph 20. 

G) Participating in surveys conducted by the Chancellor's office concerning 
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1 

2 

3 

4 H) 

5 

6 

students receiving exemptions for nonresident tuition, when requested, 

pursuant to the Chancellor's Revised Guidelines and Information dated 

May 2002, paragraph 40. 

The loss of nonresident tuition fees when students are classified as 

residents for purposes tuition purposes, pursuant to Education Code 

Sections 58074, 68075.5, 68076, 68077, 68078(b), 68082, 68083, 68084, 

7 - . · - ..... ·· .. and California Code of Regulations, Section 54045, subdivisions (b) and 

8 ( c). 

9 I) · · The loss of nonresident tuition fees when nonresident students are 

10 exempted from the payment of nonresident tuition pursuant to Education 

11 Code Section 68130.5 and California Code Regulations 54045.5. 

12 SECTION 2. EXCEPTIONS TO MANDATE REIMBURSEMENT 

13 None of the Government Code Section 1755659 statutory exceptions to a finding 

59 Government Code section_1:7556, as last amended by Chapter 589, Statutes 
of 1989: ···-

"The commission shall not find costs mandated by the state, as defined in Section 
17514, in any claim submitted by a local agency or school district, if, after a hearing, the 
commission finds that: 

(a) The Claim is submitted by a local agency or school district which requested 
legislative authority for that local agency or school district to implement the program 
specified in the statute, and that statute imposes costs upon that local agency or school 
district requesting the legislative authority. A resolution from the governing body or a 
letter from a delegated representative of the governing body of a local agency or school 
district which requests authorization for that local agency or school district to implement 
a given program shall constitute a request within the meaning of this paragraph. 

· (b) The statute or executive order affirmed for the state that which had been 
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of costs mandated by the state apply to this test claim. To the extent that school 

districts may have previously performed functions similar to those mandated by the 

referenced code sections, regulations and executive orders, such efforts did not 

establish a preexisting duty that would relieve the state of its constitutional requirement 

to later reimburse school districts when these activities became mandated.60 

SECTION 3. FUNDING PROVIDED FOR THE MANDATED PROGRAM 

No funds are. appropr.iated by the state for reimbursement ofthese costs 

mandated by the state and there is no other provision of law for recovery of costs from 

declared existing law or regulation by action of the courts. 
, (c) The statute or executive order implemented a federal law or regulation and 

resulted in costs mandated by the federal government, unless the statute or executive 
order mandates costs which exceed the mandate in that federal law or regulation. 

(d) The local agency or school district has the authority to levy service charges, 
fees, or assessments sufficient to pay for the mandated program or increased level of 
service. 

(e) The statute or executive order provides for offsetting savings to local 
agencies or school districts which re.suit in no net costs to the local agencies or school 
districts, or includes additional revenue that was specifically intended to fund the costs 
of the state mandate in an amount sufffcient to fund the cost of the state mandate. 

(f) The statute or executive order imposed duties which were expressly included 
in a ballot measure approved by the voters in a statewide election. 

{g) The statute created a new crime or infraction, eliminated a crime or infraction, 
or changed the penalty for a crime or infraction, but only for that portion of the statute . 
relating directly to the enforcement of the crime or infraction." 

60 Government Code section 17565, added by Chapter 879, Statutes of 1986: 

"If a local agency or a school district, at its option, has been incurring costs which are 
subsequently mandated by the state, the state shall reimburse the local agency or 
school district for those costs incurred after the operative date of the mandate." 
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1 any other source. 

2 PART IV. ADDITIONAL CLAIM REQUIREMENTS 

3 The following elements of this claim are provided pursuant to Section 1183, Title 

4 2, California Code of Regulations: 
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Title 5, California Code of Regulations, 

Section 54002 
Section 5401 O 
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Section 54022 
Section 54024 
Section 54030 
Section 54032 
Section 54041 
Section 54042 
Section 54045 
Section 54045.5 
Section 54046 
Section 54050 
Section 54060 
Section 54070 
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1 PART V. ·CERTIFICATION 

2 I certify by my signature below, under penalty of perjury, that the statements made in 

3 this document are true and complete of my own knowledge or information and belief. 

4 Executed on April 30 , 2003, at Martinez, California by: 

5 

6 
7 endrickson 
8 Vice Chancellor, Finance and Administration 
9 Contra Costa Community College District 

10 
11 Voice: (925) 229-1000 Ext. 1214 
12 Fax: (925) 370-7512 
13 
14 
15 'PART VI. APPOINTMENT OF REPRESENTATIVE 

16 Contra Costa Community College District appoints Keith B. Petersen, SixTen and 

17 Associates, as its representative for this test claim. 

18 

19 
20 
21 
22 
23 
24 
25 

J9 . endrickson · · 
Vice Chancellor, Finance :;;,d Administraticn 
Contra Costa Community College District 
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DECLARATION OF JEANETTE MOORE 

Contra Costa Community College District 

Test Claim of Contra Costa Community College District 

COSM No. ------

Chapter 540, Statutes of 2002 
Chapter 814, Statutes of 2001 
Chapter 949, Statutes of 2000 
Chapter 571, Statutes of 2000 
Chapter 952, Statutes of 1998 
Chapter 438, Statutes of 1997 
Chapter 758, Statutes of 1995 · 
Chapter 389, Statutes of 1995 
Chapter 8, Statutes of 1993 
Chapter 1236, Statutes of 1992 
'Chapter 170, Statutes of 1992 
Chapter 455, Statutes of 1991 
Chapter 1372, Statutes of 1990 
Chapter 985, Statutes of 1989 

Chapter 900, Statutes of 1989 
Chapter 424, Statutes of 1989 
Chapter 753, Statutes of 1988 
Chapter 317, Statutes of 1983 
Chapter 1070, Statutes of 1982 
Chapter 102, Statutes of 1981 
Chapter 789, Statutes of 1980 
Chapter 580, Statutes of 1980 
Chapter 797, Statutes of 1979 
Chapter 242, Statutes of 1977 
Chapter 36, Statutes of 1977 
Chapter 990, Statutes of 1976 
Chapter 78, Statutes of 1975 

Education Code Sections 68044, 68051, 68074, 68075, 68075.5, 68076, 68077, 68078, 68082, 
68083, 68084, 68121, 68130.5 and 76140 

Title 5, California Code of Regulations, Sections 54002, 54010, 54012, 54020, 54022, 
54024, 54045, 54045.5, 54046, 54050, 54060 and 54070 

Revised Guidelines and Information (May 2002) 
"Exempt!c .. :! FromNonresident Tuition" · 
Chancellor of the California Community Colleges 

Tuition Fee Waivers 

I, Jeanette Moore, Director of Admissions and Records, Contra Costa Community 

College District, make the following declaration and statement. 

In my capacity as Director of Admissions-and Records, I am responsible for the 

enrollment of students and collection or waiver of student tuition fees. I am familiar with 

the provisions and requirements of the Education Code Sections, California Code of 

Regulations Sections and the Revised Guidelines and Information of the Chancellor set 
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Those Education Code sections, regulations and executive orders require the 

State Center Community College District to: 

A) Establishing and implementing policies and procedures, and 

periodically revising and updating those policies and procedures, to 

provide for the classification of students as residents or nonresidents, 

pursuant to Education Code Section 68044. 

( 1) Residence classification, or reclassification, for each student at the 

time applications for admissions are accepted and whenever a 

student has not been in attendance for more than one semester or 

quarter, pursuant to Title 5, California Code of Regulations. Section 

54010, subdivision (a). 

(2) Receiving and reviewing evidence supplied by students showing 

physical presence in California and intent to make California their 

home for other than a temporary purpose and, if the student was· 

classified as a nonresident in the preceding term, evidence of 

financial independence, pursuant to Title 5, California Code of 

Regulations, Section 54010, subdivision (b). 

(3) Weighing the information received from each student and making a 

determination whether the student has clearly established that he or 

she has been a resident for one year prior to the residency 

2 
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determination date, pursuant to Title 5, California Code of 

Regulations, Section 54010, subdivision (d). 

(4) Verifying that residence questionnaires that have been submitted 

by the student under oath or penalty of perjury, pursuant to Title 5, 

California Code of Regulations, Section 54010, subdivision (e). 

(5) Verifying that the student has been physically present in California 

for one year prior to the residence determination date, pursuant to 

Title 5, California Code of Regulations, Section 54022. 

(6) For those students who are unable to establish a presumption of 

residency pursuant to either subdivision (b) or (c), requiring them to 

provide evidence of residency, such as: ownership of residential 

property or continuous occupancy of rented or leased property in 

California; registering to vote and voting in California; professional 

licensing in California; active membership in service or social clubs; · 

presence of spouse, children or other c!ose re!etives iri the state; -·-··· 

showing a California address on a federal tax return; paying 

California income tax as a resident; possessing a California motor 

vehicle license plates; possessing a California driver's license; 

maintaining a permanent military address; establishing and 

maintaining active California bank accounts; and/or being the 

petitioner for a divorce in California, pursuant to Title 5, California 

3 
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Code of Regulations, Section 54024, subdivision (d). 

(7) If a student, or the parents of a minor student, relinquishes 

California residence, requiring evidence of one full year of physical 

presence coupled with one full year of demonstrated intent, 

pursuant to Title 5, California Code of Regulations, Section 54030. 

(8) If a student previously classified as a nonresident seeks 

reclassification as a residence, requiring and verifying the student's 

financial independence, pursuant to Title 5, California Code of 

Regulations, Section 54032. 

(9) Notifying each student of his or her resident classification not later 

than 14 calendar days after the beginning of the session for which 

the student has applied, or 14 calendar days after the student's 

application for admission, whichever is later, pursuant to Title 5, 

California Code of Regulations, Section 54060, subdivision (a). 

B) Using residence questionnaires in making residence classifications, 

pursuant to Title 5, California Code of Regulations, Section 54012, 

subdivision (a). The questionnaire shall ask each student: 

( 1) Where the student has maintained his or her home for the past two 

years and whether the student has maintained voter registration or 

voted in another state, has been a petitioner for a divorce in another 

state, attended an out-of-state institution as a resident of that other 

4 
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state and whether he or she has declared nonresidence for state 

income tax purposes, pursuant to Title 5, California Code of . 

Regulations, Section 54012, subdivision (b). 

(2) ff the student is under age 19, where his or her parent has lived for 

the past two years and wh~ther the parent has maintained voter 

registration or voted in another state, has been a petitioner for a 

. divorce· in another state, attended an out-of-state institution as a 

resident of that other state and whether he or she has declared 

nonresidence for state income tax purposes, pursuant to Title 5, 

California Code of Regulations, Section 54012, subdivision (c). 

(3) When the student is under age 19, if the student or the parent 

has either maintained a home outside of California at any time 

during the past two years or maintained voter registration or voted 

. in another state,· or has been a petitioner for a divorce in another 

state, er attended an cut·cf-s~ste institution as a resident of that 

other state, or whether he or she has declared nonresidence for 

state income tax purposes, the student shall be asked to supply 

additional evidence of intent to reside in California, such as 

· ownership of residential property or continuous occupancy of rented 

or leased property in California; registering to vote and voting in 

California; professional licensing in California; active membership in 

5 
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service or social clubs; presence of spouse, children or other close 

relatives in the state; showing a California address on a federal tax 

return; paying California income tax as a resident; possession of 

California motor vehicle license plates; possession of a California 

driver's license; maintaining a permanent military address; 

establishing and maintaining active California bank accounts; and/or 

··· '"'~ ' ::: being the petitioner for a divorce in California, pursuant to Title 5, 

California Code of Regulations, Section 54012, subdivision (d). 

Granting or limiting residency classification for tuition 'purposes: 

(1) For no more than one academic year for undergraduate students 

who are dependent children or spouses of a member of the armed . 

forces of the United States stationed in California on active duty 

when thereafter transferred on military orders to a place outside of 

California, or thereafter retires from the armed forces, pursuant to .. 

· · ·'·"'' ····-''·";;::.::: .. ,, ·•·"'Education Code Section 68074, and 

(a) Requiring from those seeking an exemption as provided in 

paragraph ( 1), to obtain· a statement from the military 

person's commanding officer or personnel officer that the 

military person's duty station is in California, pursuant to Title 

5, California Code of Regulations, Section 54041. 

(b) Obtaining from those seeking an exemption, as provided in 

6 
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paragraph (1 ), proof that they are still in their first year of 

current physical presence in California, pursuant to Title 5, 

California Code of Regulations, Section 54050. 

(2) Limiting residency classification for tuition purposes for members of 

the armed forces of the United States stationed in this state on 

active duty for other than educational purposes to only 

undergraduates and for no more than one academic year, pursuant 

to Education Code Section 68075. 

(a) Requiring from those seeking an exemption pursuant to 

paragraph (2), to obtain a statement from the student's 

commanding officer or personnel officer that the assignment 

to California is nor for educational purposes and evidence of 

the date of assignment to California, pursuant to Title 5, 

California Code of Regulations, Section 54042. 

... -.. ·- (b) Obtaining from those seeking an exemption, as provided in 

paragraph (2), proof that they are still in their first year of 

current physical presence in California, pursuant to Title 5, 

California Code of Regulations, Section 54050. 

(3) Students who were members of the armed forces of the United 

States stationed in California on active duty for more than one year 

immediately prior to being discharged, pursuant to Education Code e 7 
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(4) For students who have not been adult residents of California for 

more than one year and are either a dependent child of a California 

resident for more than one year prior to residence determination, or 

a student who has a parent who is a California resident for a 

minimum of one year and who has contributed court-ordered 

··· ·- ·- ·support for the student on a continuous basis·,'pursu'ant to 

(5) 

·Education Code Section 68076. 

For students who are graduates of any school located fn California 

and operated by the United States Bureau of Indian Affairs 

including, but not limited to, the Sherman Indian High School, 

pursuant to Education Code Section 68077. 

(6) For no more than one year to students holding valid emergency 

permits authorizing service in California public schools who are 
- -

employed by a school district in a full-time position requiring 

certification qualifications to fulfill teacher credential requirements, 

pursuant to Education Code Section 68078, subdivision (b). 

(a) For those students applying for resident status 

pursuant to paragraph (6), obtaining a statement from 

the student's employer showing full time employment 

in a public school, pursuant to Title 5, California Code 

8 
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of Regulations, Section 54046, and 

(b) Obtaining evidence that the student holds a credential 

and will enroll in courses necessary to obtain another 

type of credential, pursuant to Title 5, California Code 

of Regulations, Section 54046, or 

(c) Obtaining evidence that the student holds a credential 

issued by the Board of Governors and is enrolled in 

courses necessary to fulfill credential requirements, 

pursuantto Title 5; California Code of Regulations, 

Section 54046. 

(7) For students who are native Americans if also attending a school 

administered by the Bureau of Indian Affairs located within the 

community college district, pursuant to Education Code Section 

68082. 

(8) For' students wl-10 are aiY1ateur athletes in training"at .the United 

States Olympic Training Center in Chula Vista, pursuant to 

Education Code Section 68083. 

(9) For students, and their dependent children, who are federal civil 

service employees if transferred to California as a result of a military 

mission realignment action that involves the relocation of at least 

100 employees, pursuant to Education Code Section 68084. 

9 
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(10) For alien students claiming they are not precluded from 

establishing domicile in the United States are required to show that 

they did not enter the United States illegally, that they did not enter 

under a visa which requires residency outside of the United States, 

and that they did not enter the United States under a visa which 

permits entry solely for some temporary purpose, pursuant to Title 

·· · ··· ··5, C~lifornia Code of Regulatiohs; Section 54045, subdivision (b). 

(11) For an alien precluded from establishing domicile in the United 

·~.'-' States, requiring evidence that he or she has t~ken appropriate 

steps to obtain a change of status from the Immigration and 

Naturalization Service, pursuant to Title 5, California Code of 

Regulations, Section 54045, subdivision (c). 

C) Exempting from the payment of nonresident tuition, students, other than 

nonimmigrant aliens, who meet the following requirements, pursuant to 

Education Code Section 68130.5, sub.division (a), Title 5, California Code. 

of Regulations, Section 54045.5, subdivision (a) and Chancellor's Revised 

Guidelines and Information dated May 2002, paragraph 3: 

(1) High school attendance in California for three or more years, 

(2) Graduation from a Cali!ornia high school or attainment of the 

equivalent thereof, 

(3) Registration as an entering student at, or current enrollment 

JO 
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at, the community college not earlier than the fall semester 

or quarter of the 2001-2002 acade.mic year, and 

(4) In the case of a person without lawful immigration status, the 

(5) 

filing of an affidavit with the community college stating that 

the student has filed an application to legalize his or her 

immigration status, or will file an application as soon as her 

or she is eligible to do so. 

Obtaining, from students applying for an exemption from the 

requirement to pay nonresident tuition, a completed 

questionnaire, on a form prescribed by the Chancellor, 

verifying their eligibility for the exemption, pursuant to Title 5, 

California Code of Regulations, Section 54045.5, subdivision 

(b) and the Chancellor's Revised Guidelines and Information 

dated May 2002, paragraphs 12, 13 and 14 and attachment 

four." ·· · 

(6) Obtaining, from students applying for an exemption from the 

requirement to pay nonresident tuition, additional 

documentation ·or evidence, as necessary or when the. 

district is in po.ssession of conflicting information, to verify 

eligibility for the exemption, pursuant to Title 5, California 

Code of Regulations, Section 54045.5, subdivision (b) and 

11 
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Chancellor's Revised Guidelines and Information dated May 

2002, paragraph 17. 

(7) Obtaining, from students without lawful immigration status 

applying for an exemption from the requirement to pay 

nonresident tuition, an affirmation by the student that he or 

she has filed an application to legalize his or her immigration 

status, pursuant to Title 5, California Code of Regulations, 

Section 54045.5, subdivision (c). 

Exempting from the. payment of all fees and tuition, undergraduate 

students who meet the following requirements, pursuant to Education 

Code Section 68121, subdivision (b)(2): 

(1) They meet the financial need requirements of the Cal Grant A 

Program, and 

(2) Until January 1, 2013, he or she is a dependent surviving spouse of 
. . ' . . ' 

an individual killed in the September 11, 2001, terrorist attacks and 

either he or she, or the individual killed, was a resident of California 

. on September 11, 2001, or. 

(3) Until he or she obtains the age of 30 years, for a dependent 

child of an individual killed in the September 11, 2001, terrorist 

attacks and either he or she, or the individual killed, was a resident 

of California on September 11, 2001, and 

12 
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(4) When necessary verifying an individual's eligibility from the 

California Victim Compensation and Government Claims Board on a 

case-by-case basis. 

E) Establishing and implementing policies and procedures, and from time to 

revising and updating those policies and procedures, for the calculation of 

the amount of nonresident tuition, the method of payment of nonresident 

tuition, and the method and amount of refunds of nonresident tuition, 

pursuant to Education Code Section 68051. This includes: 

· ( 1) Providing advance notice of nonresident tuition changes during· the 

spring term before the fall term in which the changes will take effect, 

pursuant to Education Code Section 76140, subdivision (d). 

(2) Adopting and implementing rules for refunds of fees collected in 

error, fees refundable due to a reduction of the education program, 

and/or fees refundable as a result of the student's reduction in units, 

pursuant to Title 5, California Code of Regulations, Section 54010. 

However, no refund of nonresident tuition paid for any term prior to 

Jan·uary f, 2002 is authorized, pursuant to Title 5, California Code 

of Regulations, Section 54045.5, subdivision (f). 

(3) Refunding nonresident tuition collected when the student is 

subsequently determined to be eligible for the exemption, pursuant 

to Chancellor's Revised Guidelines and Information dated May 

13 

188 



2002, paragraph 8 . 

Declaration of Jeanette Moore 
Test Claim of Contra Costa Community College 

Chapter 540/02 T1 Jjtian Fee \/\laivers 

. (4) Seeking reimbursement from students for nonresident fees that 

have been waived when the original certification is subsequently 

determined to be false, pursuant to the Chancellor's Revised 

Guidelines and Information dated May 2002 , paragraph 38. 

F) Considering the student's original certified affidavit and other materials 

·used by the district as Class 1, Permanent Records·, arid retaining them 

indefinitely, .unless copied or reproduced as specified, pursuant to the 

---· Chancellor's Revised Guidelines and Information dated May 2002, 

paragraph 20. 

G) Participating in surveys conducted by the Chancellor's office concerning 

students receiving exemptions for nonresident tuition, when requested, 

pursuant to the Chancellor's Revised Guidelines and Information dated 

May 2002, paragraph 40. 

H) The loss of nonresident tuition fees when students are classified as 

residents for purposes tuition purposes, pursuant to Education Code 
. . 

Sections 58074, 68075.5, 68076, 68077, 68078(b), 68082, 68083, 68084, 

and California Code of Regulations, Section 54045, subdivisions (b) and · 

(c). 

I) The loss of nonresident tuition fees when nonresident students are 

exempted from the payment of nonresident tuition pursuant to Education 

14 

189 



Declaration of Jeanette Moore 
Test Claim of Contra Costa Community College 

Chapter 540/02 T11jtjon Fee l/\laivers 

Code Section 68130.5 and California Code Regulations 54045.5. 

It is estimated that Contra Costa Community College District has incurred $1000, 

or more, in staffing and other costs in excess of any funding provided to school districts 

and the state for the period from July 1, 2001, through June 30, 2002, to implement 

these new duties mandated by the state for which the school district has not been 

reimbursed by any federal, state, or local government agency, and for which it cannot 

otherwise obtain reimbursement. ·· ·· ·· · 

The foregoing facts are known to me personally and, if so required, I could testify 

to the statements made herein. I hereby dedare under penalty of perjury that the 

foregoing is true and correct except where stated upon information and belief and where 

so stated I declare that I believe them to be true. 

EXECUTED this 7.f.A day of May, 2003, at Martinez, California 

. , Jeanette Moore ~= __ 
~ Director of Admissions and Records 

Contra Costa Community College District 
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CHAPTER 78 

An act to amend Section 25505.8 of the Education Code, relating 
to community colleges. 

[Approved by Governor May 16, 1975. Filed with 
Secretary of State May 16, 1975.] 

SECTION l. Section 25505.8 of the Education Code is amended 
to read: 

25505.8. A district may admit and shall charge a tuition fee to 
nonresident students. The district may exempt from all or parts of 
the fee nonresidents who (a) enroll for six units or less or (b) are both 
citizens and residents of a foreign country. Any exemptions shall be 
made with regard to all nonresidents described in (a) or (b), and 
shall not be made on an individual basis. 

A district may, with the approval of the Board of Governors of the 
California Community Colleges contract with a state, the federal 
government, a foreign country, or an agency thereof, for payment of 
all or a part of a nonresident student's tuition fee. 

The nonresident tuition fee shall be paid in two equal installments 
at the beginning of each semester, or three equal installments at the 
beginning of each quarter and shall be set by the governing board 
of each community college district not later than January 1st of each 
year. The foe shaii represent the amount per student enrolled in the 
district, which is expended by the district for the current costs of 
education as defined by the California Accounting Manual for 
students enrolled in grades 13 and 14. 

Each governing board shall compute the amount per student 
enrolled in the district. . 

The amount per student enrolled shall be derived by dividing the 
current costs expended from funds from all sources during the 
preceding year by the average daily attendance during the same 
year in grades 13 and 14. The same fee shall be charged irrespective 
of the type of class in which the student is enrolled. 

The governing board of each community college district shall also 
adopt a per-unit tuition fee for nonresidents on less than a full-time 
basis by dividing the fee for full-time nonresidents by 30 (units) for 
colleges operating on the semester system and 45 (units) for colleges ' 
operating on the quarter system. The same per-unit rate shall be 
charged all nonresident students attending any summer sessions 
maintained by the community college. The rate charged shall be the 
rate established for the fiscal year in which the summer session ends. 
· A district shall report annually to the Board of Governors. of the 
California Co mill unity Colleges the number of nonresidents enrolled 
for six units or less, the number of nonresidents enrolled for more 
than six units; and the total amount of fees collected from each 
category. 

The provisions of this section which require a mandatory fee for 
nonresidents shall not apply to any district which borders on another 
state and has fewer than 500 average daily attendance, except that 
the provisions of this section which require annual reports to be filed 
with the Board of Governors of the California Community Colleges 
on the number of such students enrolled shall apply to such districts 
in the same manner as to any other district. 
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CHAPTER 990 

An act to amend Section 25505.8 of the Education Code, relating 
to community colleges. 

[Approved by Governor September 15, 1976. Filed with 
Secretory of State September 16, 1976.] 

The people of the State of California do enact as follows: 

SECTION 1. Section 25505.8 of the Education Code is amended 
to read: 

.... 25595.8. . A C().~l.IIlity .c~llege district may admit and shall cli,arge . 
a tuition fee to nonresident students. The district may exempt from 
al] or parts of the fee: 

(a) All nonresidents who enroll for six units or less. Exemptions 
made pursuant to this subdiVision shall not be made on an indiVidual 
basis; or 

(b) Ariy nonresident who is both a citizen and resident of a foreign 
country, proVided that the nonresident has demonstrated a financial 
need for the exemption and not more than 10 percent of the 
nonresident foreign students attending any community college 
district may be so exempted. Exemptions made pursuant to this 
subdivision may be made on an indiVidual basis. In the same manner 
as other nonresident students, pursuant to subdiVision (c) of Section 
17666.2, community college districts shall be precluded from 
computing average daily attendance of nonresident foreign students. 

A district may, with the approval of the Board of Governors of the 
California Community Colleges contract with a state, a county 
contiguous to c;:alifornia, the federal government,_ a foreign country, 
or an agency thereof, for payment of al] or a part of a nonresident 
student's tuition fee . 
. The nonresident tuition fee shall be paid in equal installments at 

the beginning of each term as determined by the governirig board 
of the district and shill be set by. the governing board of each 
community college district not later than January 1st of each year. 
The fee shill represent the amount per student enrolled in the 
district, which is expended by the district for the current costs of 
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education as defined by the California Accounting Manual for 
students enrolled in grades 13 and 14. 

The district governing board shall establish the nonresident tuition 
on the basis of one of the following computations: (a) the amount per 
student enrolled, derived by dividing the current costs expended 
from funds from all sources during the precedin,g year by the average 
daily attendance during the same year in grades 13 and 14, or (b) the 

. statewide average current expenditure per unit of average daily 
attendance in grades 13 and 14 during the preceding fiscaI year. The 
same fee shall be charged irrespective of the type of class in which 
the student is enrolled. Any loss in revenu·e generated by the 
nonresident tuition fee shall not be offset by additional state funding 
due to the loss of revenues derived therefrom. 

The governing board of each community college district shall also 
adopt a per-unit tuition fee for nonresidents on less than a full-time 
basis by dividing the fee for full-time nonresidents by 30 (units) for 
colleges operating on the semester system, and 45 (units) for colleges 
operating on the quarter system. The same per-unit rate shall be 
charged all nonresident students attending any terms or sessions 
maintained by the community college outside of the instructional 
year. The rate charged shall be the rate established for the fiscal year 

· in which the term or session ends. 
A district shall report annually to the Board of Governors of the 

California Community Colleges the number of nonresidents enrolled 
... for six units or Jess, the number of nonresidents enrolled for more 

than six units, and the total amount of fees collected from each 
category. · · 

The provisions of this section which req:llrc :! mandatory fee for 
nonresidents shall not apply to any district whi_c:h borders on another 
state and has fewer than 500 average daily attendance, except that 
the provisions of this section which require annual reports to be filed 
with the Board of Governors of the California Cornmuniry Colleges 
on the· number of such students enrolled shall apply to such districts 
in the same manner as to any other district. 
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CHAPTER 36 

An act to amend Sections 40, 1042, 1330, 1891, 1904, 1908, 2104, 2502, 
4200; 4210, 4321, 4364, 5012, 5016, 5018, 5204, 5454, 8203, 8210, 8211, 
8212, 8240, 8242, 8245, 8246, 8248, 82.50, 8250.1, 8251, 82.52, 8254, 8321, 
8326, 8327, 8329, 8330, 8360, 8361, 8362, 6363, 8364, 8365,-8366, 8367, 
8368, 8369, 8383, 8395, 8500, 10101, 10103, 10104, 10106, 10601, 10602, 
10603, 10604, 10606, 12516, 14002,tt!-4003, 14020, 15104, 16035, 16040, 
16044, 16057, 16058, 16063, 16192, 16250, 16310, 16343, 18383, 18535, 
19422, 19423, 19424, 19510, 19511; 19512, 19515, 19521, 19522, 21107, 
21108, 21110, 21111, 21112; 21180; 21183,' 21189, 21192; 22112, 22114, 
22122, 22127, 22142, 22401, 22116, 22802, 22809, 23006; 23100, 23108, 
23401, 23506, 23702, 23703, 23704, 23800, 23803, 23804, 23811, 23900, 
23903, 23909, 23910, 23918, 23919, 23920, 23921, 24100, 24200, 24203, 
24600,33332, 35041.5,35101, 35174,35214,35300, 35330,35511, 35512, 
35515, 35518, 35704, 35705, 37220, 37228, 39002, 39140, 39143, 39149, 
39210, 39214,39227,39230, 39321, 39363.5, 39440,39602, 39651, 39074, 
39830, 40000, 40013; 41015, 41020, 41201; 41301, 41372, .41601, 41700, 
41718, 41761, 41762, 41840, 41856, 41857, 41859, 41863, 41886, 41888, 
41915, 42238, 42244, 42245, 42603, 42631, 42633, 42635, 42636, 42639, 
42643, 42831, 44008, 44009, 44228, 44263, 44274, 44335, 44346, 44853, 
44909, 45023.5, 45057,45203, 45205,45207, 45250, 46010,46111, 46300, 
48011, 48200, 48265, 48412, 48414, 48938, 48980, 49061, 49063, 49065, 
49068, 49069, 49070, 49075, 49076, 49077, 51226, 5~767, 51872, 52002; 
52012, 52015, 52113, 52309, 52315, 52317, 52321, 52324, 52372, 52500, 
52506, 52517, 52570, 52612, 54002, 54006, 5412.3, 54125, 54665, 54666, 
54669, 56336, 56601, 56717, 56811, 56829, 60014, 60101, 60201, 60202, 
60204, 60222, 60223, 60261, 60640, 60643, 60664, 66602, 68014, 69273, 
69274, 69511; 69532, 69~36, 69538, 69565, 69556, 69582, 69583, 69584, 
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petition it shall detennine whether all or only a part of the territory 
shall be transferred. If the board requires an election to be held it 
shall determine whether the election shall be held in the whole 
community college district from which the territory would be 
transferred or whether the election shall be held only in the territory 
proposed to be transferred. The county superintendent of schools 
shall call, hold, and cpnduct any election required by this section. 

SEC. 292. Section 76066 of the Education Code es enacted by 
Chapter 1010 of the Statutes of 1976 is amended to read: 

76056. In schools or classes for adults, regional occupational centers 
or programs, or in elementary schools in which the student body is 
not organized, the governing board may appoint an employee or 
official to act as trustee for student body funds and to receive said 
funds in accordance with prqcedures established by the board. These 
funds shall be deposited in a.bank or a savings and loan association, 
or both approved by the board and shall be expended subject to the 
approval of said appointed emP!oyee or official and also subject to 
such procedure as may be established by the board. 
: SEc:· 293. Section 76140 of the Education Code as enacted by 

Chapter 1010 of the Statutes of 1976 is amended to read: 
76140. A community college district may admit and shall charge a 

tuition fee to nonresident students. The district may exempt from all 
or parts of the fee: · 

(a) All nonresidents who enroll for six units or less. 'Exemptions 
made pursuant to this subdivision shall not be made on an individual 
basis; or 

(b) Any nonresident who is both a citizen and resident of a foreign 
country, provided that the nonresident has demonstrated a financial 
need for the exemption and not more than 10 percent of the 
nonresident foreign students attending any community college 
district may be so exempted~ Exemptions made pursuant to this 
subdivision may be made on an individual basis. In the same manner 
as other nonresident students, community college districts shall be 
precluoed-from computing average daily attendance ofnonresident 
foreign students. 
· A district may, with the approval of the Board of Governors of the 
California Community Colleges contract with a state, a county 
contiguous to C!l.lifomi<!., the> federal government, a foreign country, 
or an agency thereof, for payinent of all OT .0. part of a rionresident 
student's tuition fee. · 

The nonresident tuition fee shall be paid in .equal installments at · 
the beginning of each terrn as detennined by the governing board 

·of the· district and shall be set. by the governing. board of each 
community college district not later than January 1st of each year, 
The fee shall represent the amount per student enrolled in the 
district, which is expended by the district for the current costs of 
education as defined by the California Accounting Manual for 
students enrolled in grades 13 and 14. 

The district governing board shall establish the nonresident tuition 
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on the basis of one of the following computations: (a) the amount per 
student enrolled, derived by dividing the current costs expended 
from funds from all sources during the preceding year by the average 
daily attendance <;luring the same year in grades 13 and 14, or (b) the 
statewide average current expenditure per unit of average daily 
attendance in grades 13 and 14 during the preceding fiscal year. The 
same fee shall be charged irrespective of the type of class in which 
the student is enrolled. Any loss in revenue generated by the . 
nonresident tuition fee shall not be offset by additional state funding • 
due to the loss of r'evenues derived therefrom. 

The governing board of each community college district shall also 
adopt a per-Wlit tuition fee for nonresidents on less than a full-time 
basis by dividing the fee for full-time nonresidents by 30 units for 
colleges operating on the semester system, and 45 units for colleges 
operating on the quarter system. The same per-unit rate shall be 
charged all nonresident students attending any terms or sessions 

. maintained by the community college outside of the instructional 
year. The rate charged sha:Jl be the rate established for the fiscal year 
in which the term or session ends. · 

.A .. district shall report annually to.the Board of Governors of.the. 
California Community Colleges the nwnber of nonresidents enrolled 
for six Wlits or less, the nwnber of nonresidents enrolled for more 
than six Wlits, and the total amount of fees collected from each 
category. · 

The provisions of this section which require a mandatory fee for 
nonresidents shall not apply to any district which borders on another 
state and has fewer than 500 average daily attendance, except that 
the provisions of this section which require annual reports to be filed 
with the Board of Governors of the California Conununity Colleges 
on the number of such students enrolled shall apply to such districts 
in the same manner as to any other district. 

SEC. 294. Section 76143 of ·the Education Code as enacted by 
Chapter 1010 of the Statutes of 1976 is amended to read: 

76143. For purposes of the nonresident tuition fee, a community 
college district shall disregard the time during which a student living 
in the district resided outside the state, if: 

( 1) The change of residence to a place outside the state was. due 
. to a job transfer and was mad_e at the request of the employer of the 
. _student or the employer of the student's spouse or, in the case ofa 
· -s'ti:i.dent who resided with, and was a dependent of, the student's 

parents, the change of residence wrur' made at the request of an 
employer of either of the student's parents. 

(2) Such absence from the state was for a period of not more than 
four years. . . . .. 

(3) At the time of application for admission to a college maintained 
by the district, the student would qualify as a resident if the period 
of the student's absence from the state was disregarded. 

A nonresident tuition fee shall not be charged to a student who 
meets each of the conditions specified in subdivisions (1) to (3), 
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incorporate the changes made in the. Education Code, in 1976, into 
the Education Code as enacted by Chapter 1010 of the Statutes of 
1976. It is not the intent of the Legislature to make any substantive 
change in the law. · _ 

SEC. 1136. This act is .an urgency statute necessary for the 
immediate preservation of the public peace, health, or safety within 
the meaning of Article IV of the Constitution and shall go into 
immediate effect. The facts constitutfug such necessity are: 

The new reorganized Education Code, enacted by Chapter 1010 
of the Statutes of 1976, will become operative on April 30, 1977, which 
is long before the effective date of ordinary statutes enacted in 1977 
in the 1977-78 Regular Session of the Legislature. Other 1976 
education legislation was directed to the Education Code as enacted 
by Chapter 2 of the Statutes of 1959'. This bill would adapt such other 
education legislation enacted in 1976 to the reorganized Education 
Code as enaded byChapte:r 1010 of ~he Statutes of 1976. In order that 
statutory continuity may be maintained and that administrative 
confusion may be avoided, such adaptation must become operative 
on the operative date of the new Education Code. It is, therefore, 
necessary that_ this act take effect immediately as an urgency statute. 
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CHAPTER242 

An act to amend Sections lOS50, 16084, 16320, 16323, 22603.3, 35146, 
45259, 52302, 52343, 54483, 68130, 69642, 72122, 72332, 72340, 72425, 
76001, 76002, 76004, 76403, 76425, 84500, and 87660 of the Education 
Code, to amend Sections 8203, 8330, 8367, 16044, 21189, 39002.5, 39602, 
41201,41856,49063, 52327.5, 69532, 76140, 78452, 78601,81165, 81602, 
84520, 85233, 85235, 85237.5, 85243, 87009, and 89546 of the Education 
Code, as proposed by the 1977 Education Code Supplemental Act, tp 
amend the heading of Article 6 (commencing with Section 76110), 
Chapter 1, Part 47 of, to amend and renumber the second Section 
48607 of, to add Sections 39016, 39017, 39170.5, 41841.5, 52302.5, and 
89758 to, to repeal Sections 72335 and 74370 of, and to repeal Chapter 
21 (commencing with Section 17600) of Part 10 of, and to repeal and 
add Article 5 (commencing with Section 51260), Chapter 2 of Part 
28 of, the Education Code, and to amend Section 41 of Chapter 1011 

· Of Statutes of '1976, ·relating to education and recodification of the 
laws pertaining thereto, and declaring th_e urgency thereof, to take 
effect immediately. 

[Approved by Governor July 7, 1977. Filed with 
· ·Secretary of State July 7, 1977.) 

The people of the State of California do enact as follows: 

SECTION 1. Section 8203 of the Education Code, as proposed by 
the 1977 Education Code Supplemental Act, is amended to read: 

8203. It is the intent of the Legislature that in providing child 
development programs the Superintendent of Public Instruction will 

. give priority to children of families who qualify under applicable 
federal statutes or regulations as recipients of public assistance and 
other low-income and disadvantaged families. Federal 
reimbursement shall be claimed for any child receiving services 
under this division for whom federal funds are available. 

It is further the intent of the Legislature to maximize the 
Department of Education's capacity to stimulate and coordinate 
resources, provide technical assistance, monitor program 
implementation, generate maximum federal reimbursement 
wherever possible for the federally eligible children, and to provide 
alternative funding from state and local agencies for those children 
for whom federal reimbursement may not be available. 

SEC. 2. Section 8330 of the Education Code, as amended by the 
1977 Education Code Supplemental Act, is amended to read: 

8330. The county superintendent of schools maintaining a child 
development program may include in its budget the amount 
necessary to carry out its program plirsuant to this chapter .. The 

• county board of supervisors shall levy a.county tax necessary to raise 
such amount in only those school districtS, or community college 
districts for wruch the county superintendent of schools is providing 
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concentrations of low-income children ~d with the lowest records 
of academic achievement. Funds not fully utilized in one designated 
area may be reallocated to the other designated areas. Upon the 
request of a school district, the Director of Compensatory Education 
may authorize funds to be used outside-the designated areas to serve 
children from the designated areas. 

SEC. 29. Section 68130 of the Education Code is amended to 
read: 

68130. The governing boards and district governing boards may 
waive nonresident tuition in whole or in part pursuant to Sections 
68123, 76140, 89705, end 89707. 

SEC. 30. Section 69532 of the Education Code, as ii.mended by 
the 1977 Education Code Supplemental Act, is amended to read: 

69532. There shall be 23,062 new Cal Grant awards for first-time 
recipients for the 1977-1978 fiscal year and each year thereafter, 

·except'' that new- scholarships in subdivision. (a) in excess.' of 4.25 
percent of the number of high school graduates of the preVious'fiscal · 
year, in subdivision (b) in excess of 5,375, and in subdivision (c) in 
excess of 1,062 shall not be awarded unless there are federal student 
financial aids funds available to the State Scholarship and Loan 
Commission in an amowtt necessary to fund such awards or unless 
the Legislature acts in the future to fund such awards. First priority 
for federal state student incentive grant funds shall be for students 
originally 'funded from state student incentive grant funds who are 
eligible for renewal. Such grants shall be allocated as follows: 

(a) 14,900 awards for the 1977-1978 fiscal year, and each fiscal year 
thereafter, to be utilized for tuition and student fees pursuant to 
Section 69536. · 

(b)- 6,825 awards for the 1977-1978 fiscal year and each fiscal year 
thereafter, to be utilized for tuition, student fees, and subsistence 
costs pursuant to Section 69538. · 

(c) 1,337 awards for the 1977-1978 fiscal year and each fiscal year 
thereafter, to be utilized for occupational or technical training 
pursuant to .Sections 69539 'through 69543. 
· SEC. 31. Section. 69642 of the Education Code is amended to 

read: 
69642. Definitions: 
(a) "Board" means the . Board of Governors of the California 

Community Colleges. 
(b) "District" means any community college district in California 

that maintains one or more communicy colleges. 
(c) "College" means a conununity college established by the 

governing board of a community college district authorized to 
provide community college instruction. 

(d) "Extended opportunity program" means a special program or 
method of instruction designed to facilitate the language, 
educational or social development of· a student and increase his 
potential for success in the college. 

(e) "Extended opp~rtunity services" means a program of 
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assistance designed to aid students y.iith socioeconomic handicaps to 
pem:i.it them to enroll in and participate in the educational activities 
of the college. · 

SEC. 32. Section 72122 of the Education Code is amended to 
read: 

72122. Notwithstanding the provisions of Section 72121 of this . 
code and Section 54950 of the Government Code, the governing 
body of a community college district shall, wtless a request by the 
parent has been made pursuant to this section, hold executive 
sessions if the board is considering the suspension of, or disciplinary 
action or any other action except expulsion in connection with any 
student of the community college district, if a public hearing upon 
such question would lead to the giving out of information concerning 
st.uci~.nq ""'.ftich w.9uld be in violation of Article 5. ( coiµmencing with 
Sectfrin 76240) of Chapter 1.5 of Part 47 of this code. · 

Before calling such executive session of the governing board of the 
district to consider these matters, the governing board of the district 

·shall, in writing, by registered or certified mail or by personal service, 
. ·-·- .. if".the ·student is a minor, notify the·stud_ent and his parent or 

guardian, or the student if the student is an adult, of the intent of the 
governing board. of the dishict to call and hold such executive 
session. Unless the student, or·his parent, or guardian shall, in writing, 
within 48 hours after receipt of such written ·notice of inte_nt:ion, 
request that the hearing of the governing board be held as a public 

. meeting, . then the hearing to consider such matters shall be 
conducted by the governing board in executive session. If such 
written request is served upon the clerk or secretary of the 
governing board, the meeting shall be public except that any 
discussion at such meeting that might be in conflict with the right to 
privacy of any student other than the student requesting the public 
meeting· or on behalf of whoni such meeting is requested, shall be in 
executive session. Whether the matter is considered at an executive 
session or at a public meeting, the final action of the goveriting board 
of the school district shall be la.Ken at Ii public meeting and the result 
of such action shall be a public record of the school district. 

SEC. 33. Section 72332 of the Education Code is amended to 
read: 

72332. The governing board of a community college district 
which establishes a police deparbnent may provide and maintain 
motor vehicles for the use of the police. Any vehicle, when operated 
in the performance of his duties by any member of the police 
department, is an authorized emergency vehicle and may be 
equipped and operated as such as provided by the Vehicle. Code. 

SEC. 34. Section 72335 of the Education Code is repealed. 
SEC. 35. Section 72340 of the Education Code is amended to 

read: 
72340. The governing board of a community college district, 

except a district having a city board of education, may, and upon a 
petition signed by a majority of the electors resident in the district 
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shall, call meetings . of the qualified electors of the district for 
consultation in regard to any affairs in the district. A meeting so 
called shall be competent to instruct the governing board, and the 
board shall, in all cases, be bound by such instructions upon the 
following subjects: 

(a) The location or change of location of the schoolhouse, if the 
proposal to instruct the board in regard to changing the location of 
the schoolhouse is passed by a vote of two-thirds of all the electors 
voting at the meeting upon the proposition. 

(b) The use of the community college for other than school 
purposes, but ill· no. case shall the community college be used for 
purposes which necessitate the removal of any school desks or other 
school furniture. 

(c) The sale and purchase of schobl sites. 
(d} The prosecution, settlement, or compromise of any litigation 

in which the district is engaged, or is likely tc becouia engaged. 
The meeting may vote money not exceeding one hundred dollars 

($100) ill any one year, for any of these purposes ill addition to any 
amount which may be raised by the sale of district school property, 
and the insurance of property destroyed by fire, except that the 
proceeds of the insurance of' the library itnd apparatus shall. be paid 
into the library fund. All funds raised by the sale of school property 
may be disposed of by direction of a district meeting. · 

SEC. 36. Section 72425 of the .Education Code is amended to 
re~ . 

72425. (a} In any community college district in which the 
average daily attendance exceeds 60,000, and which is not located in 
a city and county, or in any community college district in which the 
average daily attendance exceeded 60,000 in the 1963-64 school year 
and was less than 60,000 in the 1972-73 school year or any subsequent 
school year, and which is not located in a city and county, the 
governing board may prescribe, as compensation for the services of 
each member of the board, the sum of seventy-five dollars ($75) for 
each meeting of the board actually attended, not to exceed seven 
hun\l.re.g fifty dollars ($750) in any month. In any community college 
district iii' which the average daily attendance for the school year 
1972-1973 was less than 60,000, except a district which also comes 
within the terms of the preceding sentence, but more than 25,000, 
each member of the governing board of the district may receive as 
compensation for his services not to exceed forty dollars ($40) for 
each meeting of the· board actually attended, not to exceed three 
hundred dollars ($300) in any month. In any community college .. 
district in which the average daily attendance for the school year 
1972-1973 was 25,000 or less but more than 10,000, each member of 
the governing board of the district may receive as compensation for 
his services not to exceed thirty dollars ($30) for each meeting of the 
board actually attended, but not to exceed two hundred dollars 
($200) in any month. In any community college district in which the 
average daily attendance for the school year 1972-1973 was 10,000 or 
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less but more than l,000, each member of the governing board of the 
. district may receive as compensation for his services not to exceed 
twenty dollars ($20) for each meeting of the board actually attended, 
not to exceed one hundred twenty dollars ($120) in any month. In 
any community college district in which the average daily 
attendance for the 1972-1973 school year was 1,000 or less but more 
than 150, each member of the governing board of the district may 
receive as compensation for his services not to exceed ten dollars 
($10) for each meeting of the board actually attended, but not to 
exceed sixty dollars ($60) in any month. 

(b) The compensation of members of the governing board of a 
community college district newly organized or reorganized after 
June 30, 1973, shall be governed by subdivision (a). For such purposes 
the total average diiily attendance in all of the· community colleges 
of the district in the school year in which the organization or 

. reorganiz~t;i.P~ .. b.~carne effective pursuant. tq,Section,4Q6~. shall be . 
deemed to be the average daily attendance in the district for the 
school year 1972-73. 

(c) A member may be paid for any meeting when absent if the 
board by resolution duly adopted and spread upon its mmutes finds 
that at the time of the meeting he is perforµUng services outside the 
meeting for the community college district. The compensation shall 
be a charge against the funds of the district. 

SEC. 38. Section 7 4370 of the Education Code is repealed. 
SEC. 39. Section 76001 of the Education Code is amended to 

read: 
76001. The president of any community college may admit to the 

community college as a special part·time student any 11th· or 
12th-grade high school student whose admission is recommended by 
his high school principal. A principal of a high school may 
recommend a high school student as a· special part-time student 

. pursuant to rules and regulations which may be adopted by the 
governing. board of the district maintaining the high school. A 
principal of a high school shall not recommend a number of high 
school studerii:s in excess of 15 pe'rcent of the total number of 11th­
and 12th-grade students enrolled in the high school at the time of 
recommendation. 

The attendance of a student at community college as a special 
part-time student pursuant to this section is authorized attendance 
and the student shall receive credit far community college courses 
which he ·completes in the same manner as if he were a· regularly· 
enrolled community college student unless, upon agreement 
between the two districts, the student receives high school credit for 
the course completed. 

Each special part-time student shall attend high school classes for 
at least the minimum schoolday. . 

SEC. 40. Section 76002 of the Education Code is amended to 
read: 

76002. The president of any community college may admit to the 
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summer session of the community college as a special student any 
high school student who has completed the 11th grade and whose 
admission to summer session is reco~ended by the principal of the 
high school in. which the student· completed the 11th grade, A 
principal of.a high school may recommend such a student as a special 
student pursuant to rules and regulations which may be adopted by 
the governing board of the district maintaining the high school. A 
principal of a high school shall not recommend a nwnber of students 
who have completed the 11th grade in excess of 5 percent of the total 
number of students in the high school who have completed the 11th 
grade immediately prior to the time of recommendation. · 

The attendance of a student at community college as a special 
swnmer session student pursu'ant to this section shall be credited to 
the district maintaining the community college for the purposes of 
allowances and apportionments from t:lle State School Fund, and the 
student shall receive credit for community college courses which he 
completes, in. the same· manner as if he were a regularly enrolled 
community college student. 

Sections 76001 and 48800 to 48802, inclusive, do not apply to the 
special students authorized to be admitted to a community college 
summer session pursuant to this section. 

SEC.· 41. · Section 76004 of the Education Code is .amended to 
read: 

76004. Any person, otherwise eligible for admission to any class or 
community college of a cornmtmity college district of this state, 
whose parents are or are not citizens of the United States, whose 
actual and legal residence is in a foreign country adjacent to this 
state, and who regularly returns within a 24-hour period to said 
foreign country may be admitted to the class or community college 
of ·the district by the governing board of the district. 

SEC. 42. The heading of Article 6 (commencing with Section 
76110) of Chapter 1 of Part 47 of the Education Code is amended to 
read: · 

Article 6. Meals and Lodging for Students 

. SEC. 43. Section 76140 of the Education Code, as amended by 
the 1977 Education Code Supplemental Act, is amended to read: 

76140, A community college district may admit and shall charge 
a tuition fee to nonresident students. The district may exempt from 
all or parts of the fee: · 

· (a) All nonresidents who enroll for six units or less. Exemptions 
made pursuant to this subdivision shall not be made on an individual · 
basis; or · 

(b) Any nonresident who is both a citizen and resident of a foreign 
country, provided that the nonresident has demonstrated a financial 
need for the exemption and not more than 10 percent of the 
nonresident foreign students attending any community college 
district may be so exempted. Exemptions made pursuant to this 
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subdivision may be made on an individual basis. In the same manner 
as other nonresident students, community college districts shall be 
precluded from computing average daily attendance of nonresident 
foreign students. . : · . 

A district may, with the approval of the Board of Governors of the . 
California Community Colleges contract with a state, a county 
contiguous to California, the federal govemment, a foreign country, 
or an agency thereof, for payment of all or a part of a nonr.esident 
student's tuition fee. 

The nonresident tuition fee shall be paid in equal installments at 
the beginning of each term as determined by the governing board 
of the district and shall be set by the governing board of each 
community college district not later than January 1st of each year. 
The fee shall represent the amount per student enrolled in the 
district, which is expended by the district for the current costs of 
education as defined by the California Accounting Manual for 

· ·· 'students· enrolled in· a community college; . .. . . .. . 

• 

The district governing board shall establish the nonresident tuition 
on the basis of one of the following computations: (a) the amount per 
student enrolled, derived by dividing the current costs expended 
from funds from all sources during the preceding year by the average 
daily attendance during the same year in a·cornrn.unity college, or 
(b) the statewide average current expenditure per unit of average 
daily attendance in a coriirnunity college during the preceding fiscal 
·year. The same fee shall be charged irrespective of the type of class 
in which the student is enrolled. Any loss in revenue generated by 
the nonresident" tuition fee shall not be offset by additional state 
funding due to the loss of revenues derived therefrom. 

The governing board of each community college district shall also 
adopt a per-unit tuition fee for nonresidents on less than a full-time 
basis by dividing the fee for full-time nonresidents by 30 (units) for 
colleges operating on the semester system, and 45 (units) for colleges 
operating on the quarter system. The same per-unit rate shall be 
charged all nonresident students attending any terms or sessions .. 
maintained by the community college outside of the instructional 
year. The rate charged shall be the rate established for the fiscal year 
in which the term or session ends. 

A district shall report annually to the Board of G<ivernors of the 
California Community Colleges the number of nonresidents enrolled 
for six units or less, the number of nonresidents enrolled for more 
than six units, and the total amount of fees collected from each 
category. · · · 

The provisions of this section which require a mandatory fee for 
nonresidents shall not apply to any district which borders ori another 
state and has fewer than 500 average daily attendance,. except that 
the provisions of this section which require annual reports to be filed 
with the Board of Governors of the California Community Colleges 
on the number of such students enrolled shall apply to such districts 
in the same manner as to any other district. 

205 

WWWtS WWW 

214 



2720 STATUTES OF 1979 [Ch. 797 

CHAPTER 797 

An act to amend Sections 1243, 1244: 1245, 1604, 1710, 4312, 4320, 
8007, 8100, 14042, :15701, 15704, 15705, 15706, 15711, .15712, 15713, . 
15719, 15721, 15723, 15724, 15727, 15737, 15746, 15749, 16002, 16003, 
16007, 16009, 16014, 16022, 16023, 16029, 16034; 16036, 16042, 16044, 
16051, 16051.5, 16067, 16082, 16314, 16319, 16330.5, 16331, l.6335, 1'6336, 
66804, 71001, 71026, 71027, 71041, 71091, 71092, 722:13, 72409, 72640, 
74015, 76140, 76160, 76320, 76321, 78005,. 78010, 78011; 78409, 78442, 
78920, 79010, 79013, 81005, 81363, 81400, 81820, 81831, 81833, 8!!327, 
84330, 84384, 84385, 85241, 85260, 87200, 87214, 87228, 87408, 87412, 
87 422, and 87768 of, to amend and renumber Secti;Jn 85264 o(· to add 
Sections 81800.l and 81831.5 to, to repeal l1ections 8035, 10405, 16055, 
71029, 71030, 71031, 71032, 71035, 71036, 71037, 71043, .71065, 71067, 
71074, 71077, 72293, 72305, 76310, 76332, 76342, 76442, 76455, 78220; 

· 78221, 78270, 81004, a:(101. si10z. 81145, 84032, 84321, 84323, 84326, 
84333, 84341, 84503, 84532, Bs261, 85262, 85263, 87216,. 87270, 87294, 
87332, 87425, 87433, 87434, 87710, and 87713 of, and to.repeit.I Chapter 
3 (commencing with SeCtion 10200)" of Fart 7- of; ·Article 10 
(commencing w.ith .Sec~ion 16380) of.Chapter 8 of.Part 10 of; Article 
8 (commencing ·with Seetion 78310) of Chapter 2 of Part 46 "of, 
Chapter 4 (commencing with Section 78600) of Part 48-cif, Chapter· 
5 (commencing with Section 78700) of Part ·43 of, Chapter 6 
(commencing with Section 78800) of Part 4.8 of, ~rticle 3 
(commencing with Section 79140) of Chapter 9 of Part 48.of, Article 
4 (commencing with Section 79150) of Chapter 9 of Part 48 of, Article 
3 (commencing with Section 81050) of Chapter 1 cif. Part 49 of, 
Chapter 6 (commencing with Section 82100) of Part 49 of, Article 4 
(commencing with Section 84560) ofChapter 4 of Part 50 of, Article 
6 (commencing w_ith Section 84781) of Chapter 5 of Part 50 o( Article 
9 (commencing with Section 84810) of Chapter 5 of Part 50 of, Article 
10 (commencing with Section 84830) of Chapter 5 of Part 50 of, ... 
Artie.le 12 (commencing with Section 84860) of Chapter 5 of Part 50 · 
of, and Article 9 (commencing with Section 87860)· of Chapter 3 of · 
Part 51 of, the Educa~ior> Code," relating ~~ <::~!!HH'..l!lity colleges. 

[Approved by Governor September 19, 1979. Filed with 
Secretary of State September 19, 1979.J 

The people of the State of California do enact as fol/ows: 

SECTION l. It is the intent of the Legislature in enacting this act 
to update and technically clarify provisions of law which establish . 
powers and duties of the Board· of Governors of the California 
Community Colleges and the Chancellor of the California 
Community Colleges. This act repeals numerous Education Cod.e 
provisions relating to the board of governors and the chancello~ s 
office which are ·outdat~d or redundant. It also repeals certain 
Education Code provisions which were mistakenly made applicable 
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All persons making the field trip or excursion shall be deemed to 
have waived all claims against the district or the State of California 
for injury, accident, illness, Qr death occurring during or by reason 
of the field trip or excursion. All adults taking out-of-state field trips 

·or excursions and all parents or guardians of students taking 
out-of-state field trips or excursions shall sign a statement waiving 
such claims. 

SEC. 77. Sectfon 74015 of the Education Code is amended to read: 
74015. Notwithstanding the provision of Section 74011, the Board 

of Governors of the California Community Colleges may grant an 
extension of time for submitting plans and recommendations upon 
request of the county committee on school district organization and 
the executive officer of the board,.Pf governors. . · 

The Board of Governors of the California Community Colleges 
. n:iay grant a further extens!9n o,f time fo.r the submitting of plans and 

recommendations where such submission is its re"s'ponsibility. 
SEC. 78. Section 76140 of the Education Code·is amended to read: 
76140. A community college district may admit and shall charge a 

tuition fee to nonresident students. The district may exempt from all 
or pai:ts pf. the fee: . . . . . . .· .. . . 

.. . (af Ali nonresidents who enroll for six units or less. Exemptions 
made pursuant to this subdivision shall not be made on an individual 
basis; or · 

(b) Any nonresident who is both a citizen and resident of a foreign 
country, provided that the nonresident has demonstrated a financial 
need for the exemption and not more than 10 percent of the 
nonresident foreign students attending any community college . 

. district may be so exempted. Exemptions made pursuant to this 
subdivision may be made on an individual basis. In the same manner 
as other nonresident students, community college districts shall be 
precluded from computing average daily attendance of nonresident 
foreign students. · .... 
·A district may contract with a .state, a county contiguous to 

California, the federal government, a foreign country, or an agency 
. thereof, for payment of all or a part of a nonresident student's tuition 
fee. 

The nonresident tuition fee shall be paid in equal installments at 
the beginning of each term as determined by the governing board 
of the district and shall be set by the governing board of each 
community college district not later than January 1st of each year. 
The fee shall represent the amount per student enrolled in the 
district. which is expended by the district for the current costs of 
education as defined by the California Accounting Manual for 
students enrolled in a community college. 

The district governing board shall establish the nonresident tuition 
on the basis of one of the following computations: (a) the amount 
per student enrolled, derived by dividing the current costs expended 
from funds from all sources during the preceding year by the average 
daily attendance during the same year in a community college, or 
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(b) the statewide average current expenditure per unit of average 
daily attendance in a community college during the preceding fiscal 
year. The same fee shall be charged irrespective of the type of class 
in which the student is enrolled. Any loss in revenue generated by 
the nonresident tuition fee shall not be offset by additional state 
funding due to the loss of revenues derived therefrom. 

The governing board of each community college district shall al~o 
adopt a per-unit tuition fee for nonresidents on less than a full-time 
basis by dividing the fee for full-time nonresidents by 30 (units) for 
colleges operating on the semester system, and 45 (units) for colleges 
operating on the quarter system. The same per-unit rate shall be 
charged all nonresident students attending any terms or sessions 
maintained by the community college outside of the instructional 
year. The rate charged shall be the rate established for the fiscal year 
in which the term or session ends. .,, 

The provisions of this section which require a mandatory fee for 
nonresidents shall not apply to any district which borders on another 
state and has fewer than 500 average daily attendance. 

SEC. 79. Section 76160 of the Education Code is amended to read: 
76160.. Any student under 21 years of age, and any student under 

25 years of age who has been honorably discharged or is otherwise 
returning.from. active or. inactive military service with the :?.rmed 
forces of the United States, who resides in this state and. more than 

. ninety (90) ~iles from the nearest public community college 
attendance ceriter where grades 13 and 14 are maintained, measured 
by the usual vehicular route between his home and such attendance 
center, may at his request attend grades 13 and 14 at any public 
community college in the state, whether or not his residence is in a 
district maintaining a community college. The governing board of 
the district maintaining such community college designated by the 
student shall admit the student provided he otherwise qualifies for 
admission. 

The provisions of the preceding paragraph of this section shall be 
inapplicable to any student: residing in a district maintaining a 
community college if such district maintains adequate dormitories or 
housing facilities or provides· adequate transportation for such 
:;tud1;nt .. between his home and the community college attendance 
center: 

If the student resides in a district maintaining a community 
college, the district of the student's residence shall pay to the district 
of the student's attendance an amount on account of such attendance 
computed pursuant to Section 2100. The computation shall be made 

. and other procedures shall be undertaken in accordance with such 
requirements as may be prescribed by the board of governors, by or 
under authority of the governing board of the community college 
district of attendance, and shall be approved by the county 
superintendent of schools having jurisdiction of such district with the 
certification of the amount owing to be transmitted by him to the 
district of the student's residence. The governing board of the 
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teaching position who has rendered service to the district for at least 
six consecutive years preceding the granting of the leave, but not 
more than one such leave of abser;ice shall be granted in each six-year 
period. The governing board granting the leave of absence may 
prescribe the standards of service which 'shall entitle the' employee 
to the leave of absence. No absence from the service of the district 
under a leave of absence, other than a leave of absence grant.ed 
pursuant to Section 87767, granted by the governing board of the 
district shall be deemed a break in the continuity of service required 

·by this section, and the pedod of such absence shall not be included 
as service in computing the six consecutive years of service required 
by this section,. Service under a national recognized fellowship or 
foundation approved by the board of governors, for a period of not 
more than one year, for research, teaching or lecturing shall not be 
deemed a break in continuity of Service, and the period -of such 
absence shall be included in computing the six consecutive years of 
service required by this section 

SEC. 157. Article 9 (commencing with Section 87860) of Chapter 
3 of Part 51 of the Education Code is repealed. 

SEC. 158. No appropriation is made by this act, nor is any 
obligation created thereby,·pursuant to Section 2231 or 2234 of the 

. Revenue and Taxation Code. Moreover, no claim shall be considered 
with respect to this act by the State. Board of.Control pursuant to 
Section 905.2 of the Government Code or Section 2250 of the 
Revenue and Taxation Code, and the Department of Finance shalt 
not review or report on· this act pursuant to Section 2246 of the 
Revenue and Taxation Code. 
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CHAPTER 5BO 

An act to amend Section 68074 of the Education Code, relating to 
postsecondary education, and decliiring the urgency thereof, to take . 
effect immediately. 

(Approved by Governor July 17, 1980. Filed with 
Secretary of State July 18, 1980.] 

The people of the State of California do enact.as follows: 

SECTION l. Section 68074 of the Education Code is amended to 
read: 

68074. A student who is a natural or adopted child, stepchild, or 
spouse who is a dependent of a member of the armed forces of the 
United State's stationed in this state on active duty. shall be entitled 
to resident classification until he 'or she has resided iil the state the 
minimum time necessary to become a resident. 

Should that member of the armed forces of the United States, 
whose dependent natural or adopted child, stepchild, or spouse is in 
attendance at an institution, (1) be thereafter transferred on 
military orders to a place outside this state where the member 

· contiriues to serve in the armed forces of the United States or (2) be 
thereafter retired as an active member of the armed forces of the 
United States, the student depen"dent shall not lose his or her 
resident classi£cation until he or she has resided in the state the 
minimum time necessary to become a resident. 

SEC. 2. Notwithstanding Section 2231 or 2234 of the Revenue and 
Taxation Code and Section 6 of Article XIII B of the California 
Constitution, no appropriation is made by this act pursuant to these 
sections. It is recognized, however, that a local agency or school 
district may pursue any remedies to obtain reimbursement available 
to it under Chapter 3 (commencing'With Section 2201) of Part 4 of 
Division 1 of that code. 

SEC. 3. This · act is an urgency statute· necessary. for the 
immediate preservation of the public peace, health, or safety within 
the meaning of' Article IV of the Constitution and shall go into 
immediate effect. The facts constituting the necessity are:. 

Iri order that this act may become operative as early as possible in 
the 1980-81 . academic year, and so facilitate the orderly 
administration of student.residency requirements, it is necessary that 
this act take effect immediately ... 
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CHAPTER 789. 

An act to amend Section 76140 of the Education Code, relating to 
community colleges, and. d~claring the urgency thereof, to take 
effect immediately. · · · · · · · 

....-.~ .. 
. --···-·-~··-
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[Approved by Governor Jilly 27, 1980 .. Filed.witb 
Secre1my.af·St.ateJuly . .28..l9BILJ 

The people of the State.uf Cilifo:Tni.a.· do. ena.ct ·as:frilloWs:. 

2387 

SECTION 1. Section 76140 of the Education Code is amended' to 
read: · 

76140. A community college district may admit and shall charge 
a tuition fee to nonresident students. The district may exempt from 
all or parts of the fee: 

(a) All nonresidents who enroll for six or fewer units. Exemptions 
made pursuant to this subdivision shall not be made on an individual 
basis; or : 

(b) Any nonresident who is both a citizen and resident of a foreign 
country, provided that the nonreside'il.t has demonstrated a financial 

. need for the exemption and not more than 10 percent of the 
nonresident foreign students attending any community college 
district may be so exempted. Exemptions made pursuant to this 
subdivision may be made on an individual basis. 

A district may contract with a state, a county contiguous to 
... California, .the federal government, .a.foreign country, or an agency 

. thereof, for payment of all or a part of a nonresident student's tuition 
fee. . . . 

Attendance of nonresident students shall not be reported as 
resident average daily attendance for state apportionment purposes, 
except as provided by statute in which case a nonresident tuition fee 
may not be charged. . . 

The nonresident tuition fee shall be set by the governing board of 
each community college district not later than February l. of each 
year for the succeeding fiscal year. Such fee may be paid in 
installments, as determined l;iy the governing board of the district. 

The fee established by t)1e governing board pursuant to the 
. preceding paragraph shall represent for nonresident students 
enrolled in 30 semester units or 45 quarter units of credit per fiscal 
year (a) . the amount which :-vas expended by the district for the 
current expe:-!~e '.::£' ·education as defined by the California 
Community College Budget and Accounting Manual in the 
preceding fiscal year increased by the projected percent increase in 
the United States Consumer Price Index as determined by the 
Department of Finance for the current fiscal year and succeeding 
fiscal year and divided by the average daily attendance of all students 
(including nonresident students) attending in the district in the 
preceding fiscal year, .or (b) the current expense of education in the 
preceding fiscal year of all districts increased by the projected 
percent increase in the United States Consumer Price Index as 
determined by the Department of Finance for the current fiscal year 
and succeeding fiscal year and divided by the average daily 
attendance of all students (including nonresident students) 
attending all districts during the preceding fiscal year. However, 
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should the district's preceding fiscal year average daily attendance 
of all stud en ts attending in the 9.-istrict in noncredit courses be equal 
to or greater than 10 percent· of the district's total average daily 
attendance of all students attending in the district, the district in 
calculating (a) above may substitute instead the data for current 
expense of education in grades 13 and 14 and average daily 
attendance in grades 13 and 14 ·of all students attending in the 
district. • 

The governing board of each community college district shall also 
adopt a tuition fee per unit of credit for nonresidents students 
enrolled in more or less than 15 units of credit per term by dividing 
the fee determined in the preceding paragraph by 30 for colleges 
operating on the semester system and 45 for colleges operating on 
the quarter system and rounding' to the nearest whole dollar. The 
~~e rate shall be uniformly charged nonresident studei:i,ts.atte_nding 
any'terrris or sessions mairifamed by the comri:li.rriit}'college. The rate 
charged shall be the rate established for the fiscal year in which the 
term or session ends. · 

Any loss in district revenue generated by the nonresident tuition 
fee shall not be offset by additional state ftlllding. . 

The provisions of this section which require a mandatory fee for 
nonresidents shall not apply to any district which borders on another 
state and has fewer than 500 average daily attendance. 

SEC. 2. For the fall and spring semester of the 1980-81 academic 
year and for the fall, winter, and spring quarters of the 1980-81 
academic year, the fee established by the governing board of a 
commtlllity college district prior to January 1, 1980, shall be increased 
by the projected percent increase in the United States Consumer 

· Price Index as determined by the Department of Finance for fiscal 
years 1979-80 and 1980-81. · 

SEC. 3. Notwithstanding Section 2231 or 2234 of the Revenue and 
Taxation Code and Section 6 of Article XIII B of the California . 
Constitution, no appropriation is made by this act pursuant to these 
sections. It is recognized, however, that a local agency or school 

,_district may pursue any remedies to obtain reimbursement available 
to it under Chapter 3 (commencing with Section 2201) of Part 4 of 
Division 1 of that code. 

SEC. 4. This act is an urgency statute necessary for the 
immediate preservation of the publi_c peace, health, or safety within 
the meaning of Article IV of the Constitution and· shall go· into 
immediate effect. The facts constituting the necessity are: 

In order to relieve the cost to the state and local taxpayer for the 
education of the nonresident student at the earliest possible time, it 
is necessary that this act become effective immediately. 
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CHAPTER 102 

An act to amend Sections 8020, 8021, 8022, 8023, 8221, 17764, 41902, 
48412, 49531, 19552; 68044, and 90500 of, and to add Chapter 4 
(commencing with Section 59300) to Part 32 of, the Education Code, 
to amend Sections 12016, 12412.1, 13300, 13337, 13338, and 13339 of, 
to amend and repeal Section 13967 (as amended by Section 3 of 
Chapter 530 of the Statutes of 1980) of, to amend Sections 13967 (as 

· · ·· · · ·· - - .. -added· by Section 3.5 of chapter 530 of the Statutes of 1980), 16113, 
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and 68203 of, to add Sections 6517, 11712, and 11713 to, and to repeal 
Sections 12016, 13339 and 13967 (as amended by Section 3:1 of 
Chapter 530 of the Statutes of 1980) of the Government Code, to 
amend and repeal Sections 1505 (as amended by Section 157 of 
Chapter 676 of the Statutes of 1980), and 1505 (as amended by 
Section 157.5 of Chapter 676 of the Statutes of 1980) of, to amend 
Sections 1529 and 50740 of, to add Sections 1505, 1528.l, 1528.3, 1529.l, 
and 50740.7 to, to add Chapter 3.6 (commencing with Section 
1597 .50) to Division 2 of, and to repeal Section 1528.5 of, the Health 
and Safety Code, to amend Sections 7314, 7316, and 7721 of, and to 
add Section 7722 to, the Labor Code, to amend and repeal Sections 
1464 (as amended by Section l of Chapter 1047 of the Statutes of 
1980), 1464 (as amended by Section 2 of Chapter 1047 of the Statutes 
of 1980), and 1464 (as added by Section 3 of Chapter 1047 6f the 
Statutes of 1980) of the Penal Code, to add Section 700.l to the 

. Probate Code;fo add Section 25008 fo'the Public Resources Code, to· 
amend Section 97.1 of the Revenue and Taxation Code, as added by 
Senate Bill No. 102 of the 1981-82 Regular Session, to anrnnd Sections 
406, 409, 411, 412, 413, 4201, 4227, 4250, 4327, 4357, and 4405 of the 
Water Code, to amend and repeal Sections 5075 (as amended by 
Section 5 of Chapter 1133 of the Statutes of 1979), to amend Sections 
10020, 14005.12, 14005.8, 14005.9, 14017, 14023, 14050.1, 14132, 14171, 
14172, 16700, 16701, 16702, 16703, 16704, 16705, 16707, 16708, 16710, 
16712, and 16715 of, to add Sections 14009.5, 14016.2, 14016.3, 14016.4, 
14016.9, 14017.5, 14018.2, 14101.7, 14105.1, 14109.5, 14124.80, 14124.81, 
14124.82, 14124.83, 14124.84, 14124.85, 14124.86, 14124.87, 14124.88, 
14134, 14134.2, 14172.5, and 16716 to, to add Chapter 8.8 
(commencing with Section 14600) to Part 3 of Division 9 of, to repeal 
and add Sections 12306 and 14016 of, to repeal Sections 14018.4 and 
16709 of, and to repeal Article 2 (commencing with Section 12525) 
of Chapter 4 of Part 3 of Division 9 of, Article 4 (commencing with 
Section 14640), and Article 5 (commencing with Section 14660) of 
Chapter 8.8 of. Part 3 of Di.Visi.On 9 of, the Welfare and Institutions 
Code, relating to fiscal affairs;making an appropriation therefor, and 
declaring the urgency thereof, to talce effect immediately. · . 

[Approved by Governor June 28, 1981. Filed with 
Secretary of State June 28, 1981.] 

The people of the State of California do enact as follows: 

SECTION 1. Section 8020 of the Education Code is amended to 
read: · 

8020. There shall be created within the state, regional adult and 
vocational education councils, which shall have boundaries as may be 

. determined · by local school districts, and approved by the 
Superintendent of Public Instruction and the Chancellor of the 
California Community Colleges. Regional boundaries shall be 
coterminous with the boundaries of community college districts, and 
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year the reclassification application is made and in any of the three 
calendar years prior to the reclassification application, (b) has not 
and will not receive more than seven hundred fifty dollars ( $750) per 
year in financial assistance from his or her parent in the calendar year 
the reclassification application is made and in any of the three 
calendar years prior to the reclassification application, and ( c). has 
not lived and will not live for more than six weeks in the home of his 
or her parent during the calendar year the reclassification 
application is made and in any of the three calendar years prior to 
the reclassification application. 

Other factors which may be considered in determining California 
residency shall be defined by the governing boards. In addition, the 
adopted rules and regulations shall include, but are not limited to, 
the evidence necessary to determine residence, procedures for 
obtaining residence information and procedures for administering 
oaths in connection with taking of testimony relative to residence. A 
district goverillng board may adopt rules and regulations which are 
not inconsistent with those adopted by the Board of Governors of the 
California Community Colleges. 

SEC. 43. Section 90500 of the Education Code is amended to read: 
90500. Notwithstanding Chapter 7 (commencing with Section 

14850) of Part 5.5 of Division 3 of Title 2 of the Government Code, 
or any other provision of law to the contrary, 'printing and binding 
required by the trustees shall be performed by the Department of 
General Services in the form and manner; and at the prices of other 
state printing, and be paid for in like manner, except that binding of 
library volumes required by the trustees may be performed by 
binders selected on the basis of competitive bidding when the 
trustees determine that greater efficiency, quality, or economy will 
result. The trustees may fix the price for the sale of. any bulletin or 
publication of the trustees or any state university or college, and may 
specify the class of persons or institutions that may receive copies of 
any publication free of charge. 

Any county, or any school district, or community college district 
in this state may purchase from the trustees any publications of the 
trustees or any state university or college. · · .. 
· SEC: 45." Secti6ri'6517 is.added to the Government Code, to read: 

6517. (a) Notwithstanding any ofoer provision of this chapter,· 
the Department of General Services may enter into a joint powers 
agreement with any other'public agency for the purpose of creating 
an agency or entity to finance the acquisition of land and the design 
and construction of state office buildings and parking facilities 
thereon. The joint powers agency or entity shall have the power to 
acquire land and construct office and parking facilities and to issue 
revenue bonds for these purposes. 

(b) The department may lease state property to, and enter into 
a lease-purchase agreement with, the joint powers agency or entity 
on behalf of the State of California for terms not exceeding 50 years. 
The lease may contain any other terms and conditions which the 
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and parochial schools and to children receiving child development 
services. The State Board of Education shall adopt rules and 
regulations for the operation of lunch and breakfast programs in 
school districts. A child nutrition entity which receives sta,!=e funds 
pursuant. to this article, shall provide breakfasts and lunches in 
accordance with state and federal guidelines. 

For purposes of this article, a nutritionally adequate breakfast or 
lunch is a breakfast or lunch which qualifies for reimbursement 
under the federal child nutrition program regulations. 

State reimbursement for meals provided pursuant to this article 
shall be limited to meals provided to pupils who are within the 
relevant definitions and criteria in federal statutes and regulations 
which prescribe eligiblity for free and reduced price meals and 
children eligible for aid or services under Chapter 2 (commencing 
with Section 11200) of Part 3 of Division 9 of the Welfare and 
Institutions Code. 

SEC. 16. Section 49552 of the Education Code is' amended to read:· 
49552. · For ·the purposes of this article, the State Board of 

Education shall adopt regulations which define needy children, 
within the permissible limitations precribed by the relevant federal 
statutes and regulations, as children who are within the category of 
children eligible .for aid or services under Chapter 2 (commencing · 

·-'· with Section 11200) of Part 3 of Division 9 of the Welfare and 
Institutions Code. 

SEC. 17. Chapter 4 (co~encing with Section 59300) is added to 
Part 32 of the Education Code, to read: 

CHAPTER 4. FINANCE 

Article 1. Local Contribution 

· - 59300. Notwithstanding any provision of this part to the contrary, 
the district of residence of the parent or guardian of any pupil 
attending a state-operated school pursuant to this part, excluding day 
pupils, shall pay the school of attendance for each pupil an amount 
equal to 10 percent of the average arinual cost of education of pupils 
attending a state-operated. school pursuant ·to~ iliiS''prut'· · .· . 

SEC. 38. Section 68044 of the Education Code is amended to read: 
68044. The governing boards shall adopt rules and regulations for 

determining a student's classification and for establishing procedures 
for review and appeal of that classification. The adopted rules and 
regulations shall include provisions requiring that the financial 
independence of a student classified as a nonresident seeking 
reclassification as a resident shall be included· among the factors to 
be considered in the determination of residency. 

A student shall be considered financially independent for purposes 
of this section if the applicant meets all of the following 
requirements: (a) has not and will not be claimed as an exemption 
for state and federal tax purposes by his or her parent in the calendar 
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CHAPTER 1070 

An act to amend Section 68044 of the EducatiOI\ Code, relating to 
postsecondary education. · 

[Approved by Governor September 14, 1982. Filed with 
Secretary of Stnte September 15, 1982.] 

The people of the State of Cslifornia do enact as foJJows: 

SECTION 1. Section 68044 of the Education Code is amended to 
read: 

68044. The governing boards shall adopt rules and regulations for 
determining a student's classification and for establishing procedures 
for review and appeal of that classification. The adopted rules and 
regulations shall include provisions requiring that the financial 

.... ·--- .. independence of a student -classified as a nonresident se;.eking 
reclassification as a resident shall be included among the factors to 
be considered in the determination of residency. 

The adopted rules and regulations shall, beginning the 1983--84 
school year, exempt nonresident students who have been appointed 

. to serve' a.£ ·graduate ·student teacr.i."l.g a:;,;_,;tants, graduate student 
research assistants, or graduate student teaching associates on any 
campus of the University of California or the California State 
University, and who hav·e been employed-on a 0.49 or more time 
basis, from the requirement of demonstrating his or her fuiancial 
independence under this section for purposes of reclassification as a 
resident. 

A student shall be considered financially independent for purposes 
of this section if the applicant - meets all of the following 
requirements: (a) has not and will not be claimed as an exemption 
: for state and federal tax purposes by his or her parent in the calendar 
year. the reclassification application is made and in any of the· three -
calendar years prior to the reclassificati.011 application, (b) has' not 
and will not receive more than seven hundred fifty dollars ( $750) per 
year ll,i financial assistance from his or her parent in the calendar year 
the reclassific~ti~!"l. ~;:·plieation is made end in- any of the· three 
calendar years prior to the reclassification application, and (c) has. 
not lived and will not live for more than six weeks in the home of his 
or her . parent during the calendar year the reclassification 
application is made arid in any of the three calendar years prior to 
the reclassification application. · · - " · ' - -

Other factors which may be considered· in determining California 
residency shall be defined by the governing boards.'ln addition, the 
adopted rules and regulations shall. include, but are not limi.ted to, 
the evidence necessary to .determine residence, procedures for 
obtaining residen.ce information and 'procedures for administering 
oaths in connection with taking of testimony relative to residence. A 
district governing board may adopt rules and regulations which are 
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not inconsistent with those adopted by the Board of Governors of tb~ 
California Corrununity Colleges. 
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CHAPTER 317 

An act to amend Section 76140 of the Education Code, relating to 
community college disbicts, and declaring the urgency thereof, to 
take effect immediately. ' 

[Approved by Governor Jctly 19, 1983. Filed with 
Secretary of State Jctly 19, 1983.) 

The people of the State of California do enact as follows: 

SECTION l. Section 76140 of the Education Code is amended to 
read: 

76140. A community college district may admit and shall charge 
a tuition fee to nonresident students. The disbict may exempt from 
all or parts of the fee: 

(a) All nonresidents who enroll for six or'l'ewer·units. Exemptions 
made P.1¥'suant to this subdivision shall not be made on an individual 
basis; or · 

(b) Any nonresident who is both a citizen and resident of a foreign 
country, provided that the nonresident has demonstrated a financial 
need for the exemption and not more than 10 percent of the 

. ,_nonresid,._~nt foreign students attending any community college 
district may· be so exempted. Exemptions made pursuant to this 
subdivision may be made on an individual basis. 

A district may contract with a state, a county contiguous to 
California, the federal government, a foreign country, or an agency 
thereof, for payment of all or a part of a nonresident student's tuition 
fee. 

Attendance of nonresident students shall not be reported as 
resident average daily attendance for state apportionment purposes, 
except :is provided by statute in which case a nonresident tuition fee 
may not be charged. 

The nonresident tuition fee shall be set by the governing board of 
each community college district not later than February 1 of each 
year 'for the succeeding fiscal year. Such fee rriay be paid in 
installments, as determined by the governing board of the district. 
_ The· fee established by the governing board pursuant to the 
preceding paragraph shall represent for nonresident students 
enrolled 'in 30 semester units or 45 quarter units of credit per fiscal 
year (a) the amount which. was expended by the district for the 
current expense of education as defined by the California 
Community College Budget and Accounting . Manual . in the 
preceding fiscal year increased by the projected percent increase in 
the United States Consumer Price Index as determined by the 
Department of Finance for the current fiscal year and succeeding 
fiscal year and divided by the average daily attendance of all students 
(including nonresident students) attending in the district in the 
preceding fiscal year, or (b) the current expense of education in the 
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preceding fiscal year of all districts increased by the projected 
percent increase in the United States Consumer Price Index as 
determined by the Department of Finil.nce for the current fiscal year 
and succeeding fiscal year and divided by the average daily 
attendance of all students (including nonresident students) 
attending .all districts during the preceding fiscal year, or (c) an 
amount not to exceed the fee established by the governing board of 
any contiguous district. However, should the district's preceding 
fiscal year average daily attendance of all students attending in tile 
district in noncredit courses be equal to or greater than 10 percent 
of the district's to.ta!. average daily attendance of all students 
attending in the district, the district in calculating (a) above may 
substitute instead the data for current expense of education in grades 
13 and 14 and average daily attendance in grades 13 and 14 of all 
students attending in the district. 

The governing board of each community ·college district shall also 
adopt a tuition fee per unit of credit for nonresident students 
enrolled in more or less than 15 units of credit per term by dividing 
the fee determined in the preceding paragraph by 30 for colleges 
operating on the semester system ,and 45. fo~ ... co.lleges operating on 
the quarter system and rounding to the nearest whole dollar. The 
same rate shall be uniformly charged nonresident students attending 
any terms or sessions maintained by the community college. The rate 
charged shall be the rate esta\:ilished for the fiscal year in which the 
term or session ends. 

Any loss in district revenue generated by· the nonresident tuition 
fee shall not be offset by additional state funding. 

The provisions of this section which require a mandatory fee for 
nonresidents shall not apply to any district which borders on another 
state and has fewer than 500 average 'daily attendance. 

SEC. 2. Notwithstanding the February l deadline imposed by 
subdivision (b) of Section 76140 of the Education Code, the 
governing board of a community college \iistrict may increase· the 
nonresident tuition fee established on or before February l, 1983, for 
the 1983-84 fiscal year by setting a new fee Jar that fiscal year ,on,oL~'- . 
before August 1, 1983, pursuant to the other provisions of Section 
76140. 

SEC. 3. This act is an urgency statute necessary for the 
immediate preservation of the public peace, health, or safety within 
the meaning .of Article ·IV of the Constitution and shall go into· 
immediate effect. The facts constitu.ting the necessity are: 

In order to permit this act to become operative as early as possible 
in the 1983-84 fiscal year, and, by so doing, facilitate the orderly 
administration of the California Community Colleges, it is necessary 
that this act take effect immediately. · 
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CHAPTER 753 

An act to add Section 68076 to the Education Code, relating to 
education. 

[Approved by Governor September 7, 1988. Filed with 
Secre.tary of State September 7, 1988.] 

The people of the S,tate of California do enact as follows: 

SECTION 1. Section 68076 is added to the Education Code, to 
read: 

68076. (a) Notwithstanding Section 68062, a student who (1) has 
not been an adult resident ofCalifornia for more than one year and 
(2) is the dependent child of a California resident who has had 
residence in California for more than one year prior to the residence 
determination date, shall be entitled to resident classification. This 
exception shall continue until the student has resided in the state the 
minimum time necessary to become a resident, so long as continuous 
attendance is maintained at an institution. 

·(b) No ·provision of this section shall apply to the University of 
California unless the Regents of the University of California adopt a 
resolution to that effect. . 

SEC. 2. Notwithstanding Section 17610 of the Government Code, 
if the Commission .on State Mandates determines that this act 
contains. costs mandated by the state, reimbursement to local 
agencies and school districts for those costs shall be made pursuant 
to Part 7 (commencing with. Section 17500) of Division 4 of Title 2 
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of the Gove~ent Code. If the stateWide cost of the claim for 
reimbursement does not exceed five· hundred thousand dollars 
( $500,000), reimbursement shall be made from the State Mandates 
Claims Fund. 
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CHAPTER 424 
' . . . . . . 

An act to add Section 68077 to the Education Code, relating to 
postsecondary education. · · · 

,' .. 
[Approved by Governor· September 13, 1989. Filed with 

· Secretary of State September 13, 1989.J · 

The people of the State of California do enact as follows: :•: 

SECTION 1. . Section 68077 is added to the Education c'~de, to' 
read: ·.-, 

68077. (a) Notwith~tanding Section BB062, a student wh~ is ·a. 
graduate·of any:school located in California that is operated by,l~e 

. United States.Bureau oflndian Affairs, including, but not limited to,: · 
the Sherman Indian High School, shall be entitled to resident 
classificatio'n. This. exception shall continue ·SO long as continous 
attendance is mainta,i,ned by the student at· an· iilstitution. . · · 
· .. (b) No provision of this section shall apply to the University of. 

California unless the Regents of the University of Calfornia.adopt a 
resolution to that effect. · · 

SEC. 2. Notwithstanding Section 17610 of the Government Code,. 
if the Commission on State Mandates determines that this act 
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contains costs mandated by the state, reimbursement :to local 
agencies and school districts for those costs ·shall be made pursuant· 
to Patt 7 (commencing With.Section 17500) of Division, 4 of Title 2 
of :the: Government. Code, If the statewide cost of the claim for 

·";.;,,: .. ,. · · ··· ········· reimbursement does not exceed one million. dollars ($1,000,000), 
reinibursement shall be made from the State Mandates Claims Fund. 
Notwithstanding '·Section· 17580 of the 'Government Code, unless 
otherwise specified in this act, the provisions of this act shall become 
opei:ative on the same date:that the act takes effect pursuant to the 
California Constitution: 
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CHAPTER 900 

An act to amend Sections 68074 and 68075 of, and to add Sections 
68074.l and 68075.l to, the Education Code, relating to postsecondary 
education. · · 

[Approved by Governor September 25, 1989. Fil'ed with 
· Secretary of State September 27, 1989.] 

The people of the State of California do enact as follows: 

SECTION l. Section 68074 of the Educati~n Cod~ ·is amended to 
read: 

68074. · Except as otherwise provided in Section 68074.1, a student 
who is a natural or adopted child, stepchild, or spouse who· is a 
dependent of a member of the armed forces of.: the United States 
stationed in this state on active duty shall be entitled· to resident , 
classification until he or she has resided in the state the minimum 
time necessary to become a resident. - . · · 

If that member of the armed forces of the United States, whose 
dependent natural or adopted child, stepchild, or spouse is in 
attendance at _an institution, (1) is .there aft.er transferred on military 
orders. to a place outside this state where _the,member con.tinues to · 
serve in the armed forces of.the United States or (2) is thereafter 
retired as an active member of the armed forces of the Urnted Sta'tes, ; 
the student dependent shall not Jose his or he:r resident classification 
until he or she has resided in the state the minimum time necessary 
to become a.~esident. . . " - · : .· ,·. . 

SEC. 2. Section 68074.1 is added to the Education Code, to read: 
68074.1. .. Notwithstaiiding Section 68074,· a.,studt:r.t'. who. is a 

natural or adopted child, stepchild, or spouse who is a dependent of ' 
a member of the armed forces of the United States stationed in this 
state bn active duty shall be entitled to reside.nt classification at a 
campus of the California State University: · .. 

SEC. 3. Section 68075 of the Education Code is amended to read: 
68075. Except as otherwise provided in.Section 68075.1, a student 
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who is a member of the armed forces of the United States stationed 
in this state on active duty, except a member of the armed forces 
assigned for· educational purposes to ·state-supported institutions of 
higher education, is entitled to resideiif Classification until he or she" 
has resided in the state the minimum time necessary to become a 
resident. ~ 

SEC. 4. Section 68075.l is added to the· Education Code, to read: 
· 68075;1. . NotWithstanding Section 68075, a stutlent who is a 

member of the armed forces of the United States stationed in this 
state on active duty; except a member of the armed forces assigned 
for ·educational purposes to state~supported institutions of higher 
education; is entitled to resident classification at a campus of the 
California State University. 
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CHAPTER 985 

An act to amend Section 76140 of the Education Code, relating to 
education . 

. . [Approved br Governor September 29, 1989. Filed with 
Secretar)' of Stute September 29, 1989.] 

The people of the State of California do enact as follows: 

SECTION l. Section 76140 of the Education Code is amended to 
read: 

76140. A community college district may admit and shall charge 
a tuition fee to nonresident students. The district may exempt from 
all or parts of the fee: . 

(a) All nonresidents who enroll for six or fewer units. Exemptions 
made pursuant to this subdivision shall not be made on an individual 
basis; or 

(b) Any nonresident who is both a citizen and resident of a foreign 
country, provided that the nonresident has demonstrated a financial 
need for the exemption and not more_ than 10 percent of the 
nonresident foreign students attending any community college 
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district may be so exempted. Exemptions made pursuant to this. 
subdivision may be made on an individual basis. 

A district may contract with a state, a county contiguous to 
California, the federal government, a foreign country, or an agency 
thereof, for payment of all or a part of a nonresident student's tuition 
fee. 

Attendance of nonresident students shall not be reported as 
resident average daily attendance for state apportionment putposes, 
except as provided by statute in which case a nonresident tuition fee 
may not be charged. 

The nonresident tuition fee shall be set by the governing board of 
each community college district not later than February 1 of each 
year for the succeeding fiscal year. The governing board of each 
community college district shall provide nonresident students with 
notice of nonresident tuition fee .changes during the spring term 
before the falltei:m in which the change will take effect. Nonresident 
tuition fee increases shall be gradual, moderate, and predictable. The· 
fee may be paid in installments, as determined by the governing 
board of the district.. 

The fee established by the governing board pursuant to the 
_ preceding paragraph shall .represent ..for nonresident students 

enrolled in 30 semester units or .45 quarter linits of credit per fiscal 
year (a) the amount which was expended by the district for the 
current expense of education as defin·ed by the California 
Community . College Budget and Accounting Manual in the 
preceding fiscal year increased by the projected percent increase in 
the United States Consumer Price Index as determined by the 
Department of Finance for the current fiscal year and succeeding 
fiscal year arid divided by the average daily attendance of all students 
(including nonresident students) attending in the district in the 
preceding fiscal year' or (b) the current expense of education in the 
preceding fiscal year of all districts increased by the projected . 
percent increase in the United States Consumer Price Index as 
deterrrifried by the Department of Finance for the cu.rreht fiscal year 
and succeeding fiscal year and divided by the average daily 
attendance Qf-... aU. $tudents _(includiI)g nonresident students) 
attending all dishicts during the preceding fiscal year, or ( c) an 
amount not to exceed the fee established by the governing board of 
any contiguous district, or (d) an amount not to exceed the amount 
which was expended by the district .for the current expense of 
·education but in no case less than the statewide average as set forth 
in subdivision (b) of this chapter. However, should the district's 
preceding fiscal year average daily ·attendance of all students 
attending in the district in noncredit courses be equal to or greater 
than 10 percent of the district's total average daily attendance of all 
students attending in the district, the district in calculating (a) above 
may substitute instead the data for current expense of education in 
grades 13 and 14 and average daily attendance in grades 13 and 14 
of all students attending in the district. 
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The governing board of each community college district shall also 
adopt a tuition fee per unit of credit for nonresident students 
erirolled in more or less than 15 units of credit per term by dividing 
the fee determined in the preceding paragraph by 30 for colleges 
operating on the semester system and 45 for colleges operating on 
the quarter system and rounding to the nearest whole dollar. The 
same rate shall be uniformly charged nonresident students attending 
any terms or sessions maintained by the community college. The rate 
charged shall be the rate established for the fiscal year in which the 
term or session ends. 

In adopting a tuition fee for nonresident students, the governing 
board of each community college district shall consider nonresident 

. tuition fees of public community colleges in other s.tates. 
Any loss in district revenue generated by the nonresident tuition 

fee shall not be offset by additiopal state funding. 
The provisions of this section that require a mandatory fee for 

nonresidents shall not apply to any district that borders on another 
state and has fewer than 500 average daily attendance. 

SEC. 2. Notwithstanding Section 17610 of the Government Code, 
if the Commission on State Mandates determines that this act 
contains costs mandated. by the state, reimbursement to local 
agencies and school districts for those costs shall be made pursuant 
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 
of the Government Code. If the statewide cost of the claim for 
reimbursemerit does not exceed one million dollars ($1,000,000), 
r'e!mbursement shall be made from the State Mandates Claims Fund. 
Notwithstanding Section 17580 of the Government Code, unless 

. otherwise specified in this act, the provisions of thi~ act shall become 
operative on the same date that the act takes effect pursuant to the 
California Constitution. 
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CHAPTER 1372 

An act to amend Sections 40, 41, 52, 92,.262.3, 1043, 1240, 1245, 1246, 
1250, 1252, 1253, 1260, 1262, 1271, 1294, 1297, 1298, 1330, 1340, 1400, 
1500, 1510, 1602, 1606, 1700, 1721, 1831, 1946, 4002, 4003, 7000, 8006, 
8008, 8070, 8080, 8081, 8084, 8092, 8207, 8225, 8285.5, 8320, 8322, 8328, 
8329, 8362, 8394, 8510, 8534, 8760, 8761, 8762, 8763, 8764, 8765, 8771, 
10407, 10504, 10900, 10901, 10907, 10910, 10912, 10913, 10914, 11001, 
12020, 12220, 12302, 12400, 12401, 12402, 12405, 14000, 15100, 15106, 
15140, 15141, 15142, 15147, 15252, 15254, 15502, 15520, 15527, 15528, 
15541, 15551, 15570, 15574, 15701, 15718, 15735, 15745, 15752, 15794, 
16042, 16045, 16080, 16100, 16105, 16165, 16195, 16197, 16200, 16214, 
17302, 17313, 17900,' 17901, 17902, 17903, 18100, 18101, 18102, 18103, 
18110, 18111, 18120, 18121, 18122, 18131, 18132, 18134, 18137, 18138, 
18139, 18170, 18171, 18172, 19901, 22200.,,22504, 24806, 24923, 24924, 
32033,32300,32371,32372,33031,33113,33117,33117.5,35501,39214.5, 

' 39308; 39383, 39830, 41303, 41332, 44849, 44850, 44854, 51875.7, 52152, 
52154, 52302.3, 52342, 52512, 62001, 66010, 660U, 66017, 66021, 66700, 
68011, 68012, 68016, 68022, 68023, 68040, 68041, 68051, 68070, 68071, 
68072, 68073, 68100, 69510, 69511.5, 69537, 69640, 69641, 69641.5, 69642, 
69643, 69648, 69648.5, 69649, 69653, 69655, 71004, 71020, 71040, 71046, 

__ ..,, 71050,·71090, 71092, 71093, 72000, 72023.5, 72027, 72031, 72102, 72122, 
72241, 72247, 72423, 72500, 72506, 72530, 74000, 74001, 74104, 74105, 
74106, 74107, 74109, 74110, 74132, 74134, 74135, 74136, 74139, 74140, 
74153, 74154, 74155, 74158, 74159, 74202, 74270, 74290, 76000, 76001, 
76020, 76403, 76407, 78031, 78032, 78211.5, 78213, 78216, 78217, 78230, 
78249, 78300, 78401, 78900, 78907, 79020, 79021, 79154, 79155, 81033, 
81130, 81130.5, 81133, 81160, 81177, 81179, 81805, 81807, 81820, 81822, 
81836,81837, 81901, 81908, 81947,82321, 82537,82542, 84030,84040.6, 
84207, 84320, 84328, 84362, 84381, 84382, 84383, 84384, 84660, 84890, 
and 85230 of, to amend and repeal Section 32033 of, to add Sections 
8323, 71025, 71028, 72013, 72014, 72015, 72243, 72249, 72253.3, 72253.5, 
72253.7, 78034, 84001, 84700.3, 85266.5, 87448, and 88020.5 to, to add 
Chapter 1.5 (commencing with Section 78100) to Part 48 of, to repeal· 
Sections 91, 265, 1255, 7001, 7002, 8085, 8329.5, 8511, 8513, 8514, 8515, 
8516, 12210, 12404, 14020, 14021, 15000, 32200, 44971, 66101, 66102, 
66200, 66700:5: 66902.5, 67007, 68010, 68013, 68019, 68020, 68021, 68090, 
69644,69645,69646,69647,69648.7,69657, 71005,71027.5, 71033,71034, 
71038, 71039, 71041, 71042, 71047, 71048, 71095, 71096, 71097, 72001, 
.72002, 72020, 72021, 72023.7, 72024, 72025, 72028, 72029, 72030, 72032, 
72033,. 72035, 72120, 72125, 72126, 72132, 72200, 72202, 72203, 72204, ' 
72208, 72231, 72237, 72241.5, 72244, 72247.l, 72248, 72255, 72256, 72408, 
72409, 72412, 72413, 72419, 72419.5, 72420, 72421, 72422, 72531, 72532, 
74010, 74011, 74271, 74282, 74283, 74291, 74292, 74293, 74294, 74295, 
76001.5, 76002, 76006, 76021, 76142, 76160, 76400, 76405, 76408, 76409, 
76470, 78001, 78002, 78003, 78004, 78005, 78006, 78007, 78010, 78011, 
78012, 78220, 78221, 78222, 78240, 78241, 78242, 78243, 78244, 78245, 
78246, 78247, 78248, 78250, 78270, 78272, 78301, 78302, 78303, 78304, 
78305, 78402, 78403, 78405, 78407; 78409, 78412, 78440, 78440.5, 78441, 
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and the Regents of the University of California. 
SEC. 210. Section 66017 of the Education Code is amended to 

read: 
66017. The respective governing boards of the California 

Community College.s, the California State University, or the 
University of California shall adopt appropriate procedures and 
designate appropriate persons to take disciplinary action against any 
student, member of the faculty, member of the support staff, or 
member of the administration of the community college, state 
college, or state university who, after a prompt hearing by a campus 
body, has been found to have willfully disrupted the orderly 
operation of th.e campus. Nothing in this section shall be construed 
to prohibit, where an immediate suspension is required in order to 
protect lives or property and to. ensure the maintenance of order, 
interim suspension pending a heaPing; provided that a reasonable 
opportunity be afforded the suspended person for a hearing within 
10 days. The disciplinary action may include, but need not be limited 
to, suspension, dismissal, or expulsion. Sections 89538 to . 89540, 
inclusive, shall be applicable to any state university or college 
employee dismissed pursuant to this section. 

SEC. 211. Section 66021 of the Education Code is ·amended to 
read: 

66021. It is the intent of the Legislature that the Budget Act for 
each fiscal year provide sufficient funding for financial aid for 
students with demonstrated financial need at the University of 
California, the California State University, and the California 
Community Colleges to offset increases in student charges at those 
institutions. The Legislature intends that funds for increased student 
financial aid be provided from sources other than student fees. 

SEC. 213. Section 66101 of the Education Code is repealed. 
SEC. 214. Section 66102 of the Education Code is repealed. 
SEC. 215. Section 66200 of the Education Code is repealed. 
SEC. 219. Section 66700 of the. Education Code is amended to 

read: 
66700. . The California Community Colleges are postsecondary 

schools and shall contin1.1e to be a part of the public school system of 
this state. The Board of Governors of the California· Community 
Colleges shall prescribe minimum standards for the formation and 
operation of .the California Community Colleges and exercise 
general supervision over the California Community Colleges. 
· SEC .. 220. Section 66700.5 of the Education Code is repealed .. 
SEC. 222. Section 66902.5 of the Education Code is repealed. 
SEC. 224 .. Section 67007 of the Education Code is repealed. 
SEC. 225. Section 68010 of the Education Code is repealed. 
SEC. 226. Section 68011 of the Education Code is amended to 

read: 
68011. "Institution" means the University of California, the 

California State University, the California Maritime Academy, or a 
college of the California Community Colleges. 
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SEC. 227. Section 68012 of the Education Code is amended to 
read: . 

68012. (a) "District" means a community college district 
maintaining one or more comm4nity colleges. 

(b) "District governing board'' means the governing board of a 
district maintaining one or more corrimunity colleges. · 

(c) "Governing board" means the Regents of the University of 
California, the Trustees of the California State University, the Board 

·of Governors of the California Maritime Academy, or the Board af 
Governors of the California Community Colleges. 

SEC. 228. Section 68013 of the Education Code is repealed. 
SEC. 229. Section 68016 of the Education Code is amended to 

read: 
68016. "Continuous attendance," as it refers to attendance at an 

institution, means a student claimiIW continuous attendance who has 
been enrolled full time, as determined by the governing board or 
district govifrning board, as appropriate, for a·normal academic year 
at the institution since the beginning of the period for which 
continuous attendance is claimed. Nothing in this section shall 

· require a student to attend summer sessions or other terms beyond 
the normal academic year in order to render his or her attendance 
"continuous." · · 

SEC. 230. Section 68019 of the Education Code is repealed. 
SEC. 231. Section 68020 of the Education Code is repealed. 
SEC. 232. Section 68021 of the Education Code is repealed. 
SEC. 233. Section 68022 of the Education Code is amended to 

read: 
68022. "Resident classification" means classification as a resident, 

pursuant to Section 68017, at the University of California, the 
California State University, the California Maritime Academy, or a 
California community college. 

SEC. 234. Section 68023 of the Education Code is amended to 
·read; 

68023. "Residence determination date" is a date or day 
established by the governing boards or. district governing boards, as 
appropriate, for each semester,_ .quarter, or term to determine a 
student's residence. · ····· · · 

SEC. 235. Section 68040 of the Education Code is amended to 
read; 

68040. Each student shall be classified as a resident or 
nonresident at the University of California, the California State 
University, or the California Maritime Academy or at a California · 
community college. 

SEC. 236. Section 68041 of the Education Code is amended to 
read: 

68041. Each student enrolled or applying for admission to an 
institution shall provide the information and evidence of residence 
as deemed necessary by the governing board or district governing 
board, as appropriate, to ·determine his or her classification. An oath 
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or affirmation may be required in connection with taking testimony 
necessary to ascertain a student's classification. The determination of 
a student's classification shall be made in accordance with this part 
and the residence determination date,for the semester, quarter, or 
term for which the student proposes to attend an institution.· 

SEC. 238. Section 68051 of the Education Code is amended to 
read: 
· 68051. Unless otherwise provided by law, the governing board or 
district governing board shall adopt rules and regulations relating to 
the method of calculation of the amount of nonresident tuition, the 
method of payment, and the method and amount of refund. 

SEC. 238.2. Section 68070 of the Education Code is amended to 
read: 

68070. A student who remains in this state after his or her parent, 
who was theretofore domiciled in CalifPrnia for at least one year 
immediately prior to leaving and has, during the student's minority 

.. and within. one· .-year immediately · prior to tbe residency 
determination date, established residence elsewhere, shall be 
entitled .to resident classification until he or she has attained the age 
of majority and has resided in the state the minimum time necessary 
to becorne a resident, so long as, once enrolled, he. or she maintains 
continuous attendance at an institulion. 

SEC. 238.4. . Section 68071 of the Education Code is amended to 
read: 

68071. A student who has been entirely self-supporting and 
actually present in California for more than one year immediately 
preceding 'the residence determination date, with the intention of 
acquiring a residence therein, shall be entitled tb resident 
classification until he or she has resided in the state the minimum 
time necessary to become a resident. . 

SEC. 238.6. Section 68072 of the Education Code is amended to 
read: 

68072. A student who has not been an adult for more than one 
year immediately preceding the residence determination date for 
the semester, quarter, or term for which he or she proposes to attend 
an institution shall have his or her immediate premajority derived 
California residence, if any, added to his or her postmajority 
residence to obtain the one year of California residence required by 
Sec ti on 68017. 

SEC. 238.8. Section 68073 of the Education Code is amended to 
read: . . . . . . . 

68073. A student shall be entitled to resident classification if, 
immediately prior to enrolling at an institution, he or she has lived 
with and been under the continuous direct care and 'control of any 
adult or adults, other than a parent, for a period of not less than two 
years, provided that the adult or adults having control have been 
domiciled in California during the year immediately prior to the 
residence determination date. This exception shall continue until the 
student has attained the age of majority and has resided in the state 
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the minimum time necessary to become a resident, so long as 
continuous attendance is maintained at an institution. 

SEC. 240. Section 68090 of the Education Code is repealed. 
SEC. 240.3. Section 68100 of the Education Code is amended to 

read: 
68100. (a) A district may classify a student as a district resident 

ff he or she lives with a parent who earns a livelihood primarily by 
performing agricultural labor for hire in California and other states 
and the parent has performed this labor in this state for at least two 
months per year in each of the two preceding years, the parent lives 
within the district which maintafos the community college attended 
by the student, and the parent claims the student as a dependent on 
his or her state or federal personal income tax returns if he or she has 
sufficient income to have a personapncome tax liability. 

- _ _ (b) A district may also classify a student as a district resident if he 
or she earns a livelihood primarily by perfcirmillg agricultural labor 
for hire in California and other states and he or she has performed 
this labor in this state for at least two months per year ill each of the 
two preceding years. 

- ·· ... (c)--T.he Board .. of Governors of the California Community 
Colleges shall prescribe rules and regulations for· the implementation 
of this sec ti on. 

SEC. 243. Section 69510 of the Education Code is amended to 
read: 

69510. The Student Aid Commission shall be composed of the 
following 15 members: 

(a) One representative from public, proprietary, or nonprofit 
postsecondary schools located in California. 

(b) One representative from a California independent college or 
university. 

(c) One representative each from the University of California, the 
California State University, and the California Community Colleges. 

(d) Two members each of whom shall be a student enrolled in a 
California postsecondary educational _institution at the time of 

-- - -- - ... -appointment, and shall be enrolled in a California postsecondary 

AL&! 

educational institution for the duration of the term. 
(e) Three public members. 
(f) One representative from a California secondary school. 
(g) Two representatives appointed by the Senate Rules 

-Committee. 
(h) Two representatives appointed by the Speaker of the 

Assembly. 
SEC. 244. Section 69511.5 of the Education Code is amended to 

read: 
69511.5. (a) Notwithstanding Section 69511, the Governor shall 

appoint each student member of the Student Aid Commission 
pursuant to subdivision (d) of Section 69510 from the persons 
nominated in accordance with the provisions of subdivision (b). 

(b) For each student member of the commission, the appropriate 
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Accordingly, the Board of Governors of the California Community 
Colleges shall continue its review of the Education Code related to 
the administration and operatibn of the California Community 
Colleges and shall recommend to the Legislature the amendment or 
repeal of those provisions affected by Chapter 973 of the Statutes of 

· 1988 whii:h ·have not been accomplished in this act. 
SEC. 714 .. Notwithstanding Section 17610 of the Government 

Code, if the Commission on State Mandates determines that this act 
contains costs mandated by the state, reimbursement to local 
agencies and school districts for those .costs shall be made pursuant 
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 
of the Government Code. If the statewide cost of the claim for 
reimbursement does not exceed one million dollars ($1,000,000), 
reimbursement shall be made fromlthe State Mandates Claims Fund. 
Notwithstanding Section 17580 of the Government Code, unless 
otherwise specified in this act, the provisions of this act shall become 
operative on the same date that the act takes effect pursuant to the 
California Constitution. 
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CHAPTER 455 

An act to amend Section 68076 of the Education Code, relating to 
postsecondary education. 

[Approved by Governor September 26, 1991. Filed with 
· · · Secretary. of State September 27, 1991.] _ 

The people of the State of California do enact as follows: 

SECTION l. Section 68076 of the Education Code is amended to 
read: · 

68076. (a) Notwithstanding Section 68062, a student who (1) has 
not been an adult resident of California for more than one year and 
(2) is either the dependent child of a California resident who has had 
residence in California for more than one year prior to the residence 
determination date, or has a parent who has -both contributed 
'court-ordered support for the student on a continuous basis and has 
been a California resident for a minimum of one year, shall be 
entitled to resident classification. This exception shall continue until 
the student has resided in the state the minimum time necessary to 
become a resident, so long as continuous attendance is maintained 
at an institution. 
c · (b) No provision of this section shall apply to the University of 
Califorrli.a unless the Regents of the University of California adopt a 
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resolution to that effect. ., .! ··" 

SEC. 2. Notwithstanding Section·l7610 of the Government Code, 
if the Comm:illsion on State Mandates derermines that this ·act 
contains costs mandated by the state, reimbursement to·.'·local 
agencies and school districts for those costs shall be made pursuant 
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 
of the Government Code. If the statewide cost of the ·c1aim for 
reimbursement does not exceed one million dollars ($1,000,000), 
reimbursement shall be made from the State Mandates Claims Fnnd. 
Notwithstanding Section 17580 of the Government Code, unless 
otherwise specified in this act, the provisions of this act shall become 
operative on the same date that the act takes effect pursuant .to the 
California Constitution. 
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CHAPTER 170 

An act to amend Section 76140 of, and to add Section 76142 to, the 
Education Code, relating to community colleges. 

[Approved by Governor July 11, 1992. Filed with 
· · .,:;. : Secretary of State July 13, 1992.] · 

The people of the State of California do en_act as follows: 

SECTION 1. Section 76140 of the Education Code is amended to 
read: . _ . . · . . . .... .. . . 

76140. (a) A community college district may admit and shall · 
charge a tuition fee to nonresident students. The district may exempt 
from all or parts of the fee any person described in paragraph (1) or 
(2): ' 

(1) All nonresidents who enroll for six or fewer units. Exemptions 
made pursuant to this paragraph shall not be made on an individual 
basis. 

(2)-Any-nunresident-who-is·eath-a-citizen.and_r_esident of a foreigri 
country, provided that the nonresident has demonstrated a financia"l ______ _ 
need for the exemption and not more than 10 percent of the 
nonresident foreign students attending any community college 
district may be :so exempted. Exemptions made pursuant to this 
paragraph may be made on an individual basis. 

· (b) A district mii.y contract with a state, a county contiguous to 
California, the federal goverrunent;-a foreign country, or an agency 
thereof, for payment of all or a part of a nonresident student's tuition 
fee. · 

(c) Nonresident students shall not be reported as full-time 
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equivalent students (FTES) for state ·apportionment purposes, 
except as provided by statute in which case a nonresident tuition fee 
may not be charged. 

(d) The nonresident tuition fee shall be set by the governing 
board of each community college district not later than February 1 
of each year for the succeeding fiscal year. The governing board of 
each community college district shall provide nonresident students 
with notice of nonresident tuition fee changes during the spring 
term before the fall term in which the change will take effect. 
Nonresident tuition fee increases shall be gradual, moderate, and 
predictable. The fee may be paid in installments, as determined by 
the governing board of the district. 

(e) The fee established by the governing board pursuant to 
subdivision (d) shall represent for nonresident students enrolled in 
·30 semester units or 45 quarter .unit.~ of credit per fiscal year ( 1) the 
amount that was expended by the district for the expense of 

. education as defined by the California Community College Budget 
-and Accountirig Manual in the preceding fiscal year increased by the 
projected percent increase in the United States Consumer Price 
Index as deterniined by the Deparlinent of Finance for the current · · 
fiscal year and succeeding fiscal year and divided by the FTES 
(including nonresident students) attending in the district in the 
preceding fiscal year, (2) the expense of education in the preceding 
fiscal year of all districts increased by the projected percent increase 
in the United States Consumer Price Index as determined by the 
Department of Finance for the current fiscal year and succeeding 
fiscal year and divided by the FIES (including nonresident 
students) attending all districts during the preceding fiscal year, (3) 
an amount not to exceed the fee established by the governing board 
of any contiguous district, or ( 4) an amount not to exceed the amount 
that was expended by the district for the expense of education but 
in no case_ less·than the statewide average as set forth in paragraph 
(2). However,Jf the district's preceding fiscal year ITES of all 
students attending in the district in noncre'dit courses is equii.l to or 
greater thaii'lO percent Of the district's total ITES attending in the 
district, the district in calculating the amount in paragraph (1) may 
substitute instead the data for expense of education in grades 13 and 
14 and ITES in grades 13 and 14 attending in the district. 

(f) The governing board of each community college district shall 
also adopt a tuition fee per unit of credit for nonresident students 
enrolled in more or less than 15 units of credit per term by. dividing 
the fee determined in subdivision (e) by 30 for colleges operating on · 
the semester system and 45 for colleges operating on the quarter 
system and rounding to the nearest whole dollar. The same rate shall 
be uniformly charged nonresident students attending any terms or 
sessions maintained by _the community college. The rate charged 
shall be the rate established for the fiscal year in which the term or 
session ends. 

(g) In adopting a tuition fee for nonresident students, the 
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governing board of each community college district shall consider 
nonresident tuition fees of public community colleges in other states. 

(h) Any loss in district reveriue generated by the nonresident 
tuition fee shall not be offset by additional state funding. 

(i) The provisfons of this section that require a mandatory fee for 
nonresidents shall not apply to any district that borders on another 
state and has fewer than 500 FTES. 

SEC. 2. Section 76142 is added to the Education Code, to read: 
. - 76i42'. - k comm'Unity college district may charge npnresident 
applicants who are both citizens and residents of a foreign country 
a processing fee not to exceed the lesser of ( 1) the actual cost of 
processing an application and other documentation required by the 
fe9.eral govemmi;lnt, or (2) one hundred dollars ( $100), which may 
be deducted from the tuition fee< at the time of enrollment. No 
processing fee shall be charged to an applicant who would be eligible 
for an exemption from nonresident.tuition pursuant to Section 76140 
or who can demonstrate economic hardship. For purposes- of this 
section, the governing board of each community college district that 
chooses to impose the fee authorized by this section shall adopt a 
definition of economic hardship that includes the financial 
circumstances of a person who is a victim of persecution or 
discrimination in the foreign country in which the applicant is a 
citizen and resident, or who is a recipient of benefits under the Aid 
to Families with Dependent Children program, the Supplemental 
income/State Supplementary Program, or a. general assistance 
program. 

241 

WWWLU&d& 

250 



.'·.· 

Ch. 1236] STATUTES OF 1992 5817 

CHAPTER 1236 

An act to amend Section 76140 of the Education Code, relating to 
community coileges. · · 

[Approved by Governor September 29, 1992. Filed with 
Secretary of State September 30, 1992.] 

The people of the State of California do enact as follows: 

SECTION 1. Section 76140 of the Education Code, as amended 
by Chapter 170 of the Statutes of 1992, is amended to read: 

76140. (a) A community college district may admit and shall 
charge a tuition fee· to nonresident studetifs. The district may exempt 
from all or parts of the fee any person described in paragraph (1) or 
(2): . . . . 

(1) All nonresidents who enroll for six or.fewer units. Exemptions 
made pursuant to this paragraph shall not be made on an individual 
basis. 

(2) Any nonresident who is both a citizen and resident of a foreign 
country, provided that the nonresident has demonstrated a financial 
need for the exemption and not more than 10 percent of the 
nonresident foreign students attending any community college 
district may be so exempted. Exemptions made pursuant to this 
paragraph may be made on an individual basis. 

(b) A district may contract with a state, a county contiguous to 
California, the federal government, a foreign .country, or an agency 
thereof, for payment of all or a part of a nonresident student's tuition 
fee. 

(c) Nonresident students shall not be reported as full-time 
equivalent students (FTES) for state apportionment purposes, 
except all providec;l by subdivision (k) or another statute in which 
case a nonresident tuition fee may not be charged. 

(d) The nonresident tuition fee shall be set by. the governing 
board of each community college district not later than February 1 
of each year for the succeeding fiscal year. The governing board of 
each community college district shall provide nonresident students 
with notice of nonresident tuition fee changes during the spring 
term before the fall term in which the change will talce effect. 
Nonresident tuition fee increases shall be gradual, moderate, and . 
predictable. The fee may be paid in irutallments, as determined by 
the governing board of the district. 

(e) The fee established by the governing board pursuant to 
subdivision (d) shall represent for nonresident students enrolled in 
30 semester units or 45 quarter units of credit per fiscal year ( 1) the 
amount that was expended by the district for the· expense of 
education as defined by the California Community College Budget 
and Accounting Manual in the preceding fiscal year increased by the 
projected percent increase in the United States Consumer Price 
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Index as determined by the Department of Finance for the current 
fiscal year and succeeding fiscal year' and divided by the FTES 
(including nonresident students) attending in the district in the 
preceding fiscal year, (2) the ei(pense 'of education in the preceding 
fiscal year of all districts increased by the projected percent increase 
in the United States Consumer Price Index as determined by the 
Department of Finance for the fiscal year and succeeding fiscal year 
and divided by the FTES (including nonresident studei;its) 
attending all districts during the preceding fiscal year, (3) an amount 
not to exceed the fee established by the governing board of any 
contiguous district, or (4) an amount not to exceed the amount that 
was expended by the district for the expense of education but in no 
case less than the statewide average as ~et forth in paragraph (2). 
However, if the district's preceding· fiscal year FTES of all students 
attending in the district ·in noncredit courses is. equal -to or .. ;greater .. 
than 10 percent of the district's total FTES attending in the district, 
the district in calculating the amount ·in paragraph (1) may 
substitute instead the data for expense of education in grades 13 and 

... 14 and FTES in grades 13 and 14 attending in the district. 
(f) The governing board of each cr:i=unity college district shall ..... 

also adopt· a tuition fee per unit of credit for nonresident students 
enrolled in more or less than 15 units of credit per term by dividing 
the fee determined in subdivision (e) by 30 for colleges operating on 
the semester system and 45 for colleges operating on the quarter 
system and rounding to the nearest whole dollar. The same rate shall 
be uniformly charged nonresident students attending any terms or 
sessions maintained by the COIDII)unity college. The rate charged 
shall be the rate established for the fiscal year in which the term or 
session ends. . 

(g) In adopting a tuition fee. for nonresident students, the 
governing board of each community college district shall consider 
nonresident tuition fees of public community colleges in other states. 
. (h) Any loss in district revenue generated by the nonresident 
tuition fee shall no_t be offset by additional state fonding. 

(i) Any district that has fewer than 1,500 FrES ·:and ·whose 
boundary is within 10 miles of another state that has a reciprocity 
agreement with California governing ·student attendance and fees 

1 may exempt students from that state from the mandatory fee 
! requirement described in subdivision (a) for nonresident students. 
! (j) Any district that has more than 1,500, but less than 3,001, FIES 
! and whose boundary is within 10 miles of another state that has a 
1 reciprocity agreement with California governing student attendance 
! and fees may, in any one fiscal year, exempt up to 100 FrES from that 
i state from the mandatory fee requirement described in subdivision 
: (a) for nonresident students. 
· (k) The attendance of nonresident students who are exempted 
. pursuant to subdivision (i) or U) from the mandatory fee 

requirepi.ent described in subdivision (a) for nonresident students 
may be reported as resident FrES for state apportionment purposes. 
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Any . non~es.ident student reported as resident FI'ES for state 
apportionment purposes pursuant to subdivision (i) or (j) shall pay 
a fee of forty-two dollars ($42) per• course unit. That fee is to be 
included in the FTES adjustments described in Section 72252 for 
purposes of computing apportionments. 
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CHAPTER 8 
• , : • • : .~ .~ • " .:.: ; ' • • • ' • : ' • • I • " ~ • .. •• • • • • •.. • ' • 

An act to amend Sections 66602, 66606, 66901, 66904, 67143, 67380, 
68052, 68076, 68077, 69513, 69612.5, 70011, 71092, 76064, 76221, 76222, 
87615, 89006, 89009, 89011, 8~034, 89230, 89705, 92612, 92620, 94020, 
94021, 94362, 94380, and 94385 of, to amend and renwnber Section 
89033:1 of;· to' amend and renumber the heading of Chapter 15.5 
(commencing with Section 67380) of Part 40 of, the heading of 
Chapter 9 (commencing with Section 92690) of Part 57 of, the 
heading of Article 6.5 (commencing with Section 69612) of Chapter 
2 of Part 42 of, the heading of Article 6.6 (commencing with Section 
69618) of Chapter 2 of Part 42 of, the heading of Article 6.7 
(commencing with Section 69619) of Chapter 2 of Part 42 of, the 
heading of Article 4 (commencing with Section. 71090) of Chapter 1 
of Part 44 of, the heading of Article 6 (commencing with Section 
72330) of Chapter 3 of Part 45 of, and the heading of Article 1.5 
(commencing with Section 78210) of Chapter 2 of Part 48 of, to add 
Sections 72029 and 72205 to, and to add Chapter 2 ( corrimencing with 
Section 76300) to Part 47 of, to repeal Sections 66907, 67381, 67382, 
69506.6, 69619.3, 69702, 76300, 76330, 87356, 89010, 89033, and 92583 of, 
to r~i:i.eal Article 2 (commendng With Section 66910) of Chapter 11 

· of Pifrt40 of, Aiticle 2.5 ·(commencing with Section 66914) of Chapter 
11 of Part 40 of, Article 3 (commencing with Section 66915) of 
Chapter 11 of Part 40 of, Article 2 (commencing with Section 72241) 
of Chapter 3 of Part 45 of, Article 2.5 (commencing with Section 
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educational program and an important instructional experience for 
any student enrolled in the respective program may be considered 
instructionally related activities. . · · 

Instructionally related activities W:clude, but are not limited to, all · 
of the following: · 

(a) Intercollegiate athletics: costs that are necessary for a basic 
competitive program including equipment and supplies and 
scheduled travel, not provided by the state. Athletic grants should 
not be included. 

(b} Radio, television, film: costs related to the provisions of basic 
"hands-on" experience not provided by the state. Purchase or rental 
of films as instructional aids shall not be included. 

(c} Music and dance performance: costs to provide experience in 
individual and group performanc~ including recitals, before 
audiences and in settings sufficiently varied to familiarize students 
with the.oerfonnance facet of the field. 

(d} Dr~a and musical productions: basic support of theatrical 
and operatic activities sufficient to permit experience not only in 
actual performance,· but in production, direction, set design, and 
other elements considered a part of professional training in these 
field_s. · 

(e) Art exhibits: support for student art shows given in 
connection with degree programs. . 

(f) Publications: the costs to support and operate basic 
publication programs including a periodic newspaper and other 
laboratory experience basic to journalism and literary training. 
Additional publications designed primarily to inform or entertain 
shall not be included. 

(g) Forensics: activities designed to provide experience in 
debate, public speaking, and related programs, including travel 
required for a competitive debate program. 

(h) Other activities: activities associated with other instructional 
areas that are consistent with purposes included in the above may be 
added as they are identified. 

Pursuant to this section and other provisions of this code, the · 
Chancellor of the California State University-shall develop a program 
of fiscal support and shall consult with the California State Student 
Association, the Academic Senate, and the Chancellor's Council of 
Presidents regarding the program. . 

This section shall not become operative unless funds are · 
appropriated to meet the instructionally related needs of the 
campuses of the California State University. · 

SEC. 44. Section 89705 of the Education Code is amended to read: 
89705. (a) Except as otherwise specially provided, an admission 

fee and rate of tuition fixed by the trustees shall be required of each 
nonresident ·student. The rate of tuition to be paid by each 
nonresident student, as defined in Section 68018, shall not be less 
than three hundred sixty dollars ($360) per year. The rate of tuition 
paid.by each nonresident student who is a citizen and resident of a 
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foreign country and not. a citizen of the United States, except as 
· ·· otherwise specifically provided, shall be fixed by the trustees and 

shall not be less than three hundred sixty dollars ($360) per year. 
(b) The trustees may waive entirely; or reduce below the.rate, or 

the minimum rate, fixed by this section, the tuition fee of a · 
nonresident student who is a citizen and resident of a foreign country 
and not a citizen of the United States and who attends a state 
university or college under an agreement entered into by a 
governmental agency or a nonprofit corporation or organization· 
with a similar agency, or corporation or association, domiciled in and 
organized under laws of a foreign country, where a principal purpose 
of the agreement is to encourage the exchange of students with the 
view of enhancing international good will and understanding. The 
trustees shall, in each instance, determine whether the conditions for 
this exemption from fees exist and may prescribe appropriate 
procedures to be co_mplied with in obtaining the exemption. 

SEC. 45. 'Article 3 (comniencing with Section 89730) of Chapter 
6 of Part 55 of the Education Code is repealed. 

SEC. 46. Section 92583 of the Education Code is repealed. 
SEC. 47. Section 92612 of the Education Code is amended to read: 
92612. (a) Every ipdividual shall have the right of access to all 

personal information, as defined in subdivision (a) of Section 1798.3 
of the Civil Code, contained in any employee record that is 
maintained by the University of California that pertains to the 
individual. 

(b) If information relating to the employment, advancement, 
renewal of appointment, or promotion of any individual in an 
academic senate position is received with the promise or 
understanding that the identity of the source of the information 
would be held in confidence, the university shall provide a copy of 
the text of that information to the individual to whom the 
information pertains with only the deletion of the name and 
affiliation, if any, of the source. "Information," as used in· this 
subdivision, shill be limited to letters of recommendation; ·a.nd 
reports of .faculty review committees compiled for the purpose ·of 
determining the qualifications of members of the academic senate 
for employment, advancement, renewal of appointment, or 
promotion. 

(c) Subdivisions (a) and (b) shall not apply to any personal 
information, as defined in subdivision (a) of Section 1798.3 of the 
Civil Code, received prior to January l; 1979, with the promise or 
understanding that the identity of the source of the personal 
information would be held in confidence. 

(d) Subdivisions (b) and (c) shall not be applicable to the 
University of California unless adopted by the regents. 

SEC. 48. Section 92620 of the Education Code is amended to read: 
92620. It is the intent of the Legislature that the Regents of the 

University of California shall eliminate all policies that detrimentally 
and unreasonably affect the employment status of females hired by 
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helping the victim deal with academic difficulties that may arise 
because of the victimization anq its impact. 

(7) Procedures for guaranteeing confidentiality and 
appropriately handling requests for information from the press, 
concerned students, and parents. 

( 8) Each victim of sexual assault should receive information about 
the existence of at least the following options: criminal prosecutions, 
civil prosecutions, the disciplinary process through the college, the 
availability of mediation, alternative housing assignments, and 
academic assistance alternatives. • 

(c) For the purposes of this section, "sexual assault" includes, but 
is not limited to, rape, forced sodomy, forced oral copulation, rape by 
a foreign object, sexual battery, or threat of sexual assault. 

SEC. 56. Chapter 4 (commencfug with Section 99170) of Part 65 
of the Education Code is repealed. 

SEC. 56.5. Section 50330 of the Government Code is amended to 
read: _. 

50330. Whether governed under general laws or charter, a local 
agency may donate and grant to the Regents of the University of 
California, the Trustees of the California State University, or the 
governing board of a community college district real property that 
it owns as a site for university buildings and grounds, state university 
buildings and grounds, or community college buildings and grounds, 
as the- case may be. A local agency may expe.nd funds, incur 
indebtedness, and issue bonds for the acquisition of a.site within or 

.... _without its boundaries for the purposes of this section. 
SEC. 57. This act is an urgency statute necessary for the 

immediate preservation of the public peace, health, or safety within 
the meaning of Article IV of the Constitution and shall go into 
immediate effect. The facts constituting the necessity are: 

-In order-for the technical changes made by this. act to take effect 
as soon as possible, it is necessary that this act take effect 
immediately. · 
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BILL NUMBER: AB 723 CHAPTERED 08/11/95 

CHAPTER 389 
FILED WITH SECRETARY OF STATE AUGUST 11, 1995 
APPROVED BY GOVERNOR AUGUST 10, 1995 
PASSED THE SENATE JULY 29, 1995 
PASSED THE ASSEMBLY MAY 25, 1995 · 
AMENDED IN ASSEMBLY APRIL l 7, 1995 

INTRODUCED BY Assembly Member Baldwin 

FEBRUARY 21, 1995 

An act to add Section 68075.5 to the Education Code, relating to 
postsecondary education. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 723, Baldwin. Postsecondary education: residence 
determination.· 

(1) Existing law prescribes certain rules for determining the 
place of residence of students. Under existing law, among other 
things, there can only be one residence and a person's residence can 
be changed only by the union of act and intent. 

Under~'..existing law, a student who is a member of the armed forces 
of the united States stationed in this state on active duty, except a 
member of the armed forces assigned for educational purposes to 
state-supported institutions of higher education, is entitled to 

~resident classification until he or she has resided in the state the 
,._,-minimum time necessary to become a resident. 

This bill would provide that a student who was a member of the 
armed forces of the United states stationed in this state on active 
duty for more than one year immediately prior to being discharged 
from the armed forces is entitled to resident classification for the 
length of· time he or she lives in this state after being discharged 
up to the minimum time necessary to become a resident. The 
imposition of this new residency requirement on community college 

··· · districts would create a state-mandated local program. Under 
existing law, these provisions would not apply to the University of 
California unless the Regents of the University of California make 
them applicable. -··- · 

12) The California Constitution requires the state to reimburse 
local agencies and school districts for certain costs mandated by the 
state. Statutory provisions establish procedures for making that 
reimbursement, including the creation of a State Mandates Claims Fund 
to.piy the costs of mandates that do ~ot exceed $1,000,000 statewide 
and other procedures for claims whose statewide costs exceed 
$1, ODO, ODO. 

This bill would provide that, if the Commission on State Mandates 
determines that the bill contains costs mandated by the state, 
reimbursement for those costs shall be made pursuant to these 
statutory provisions. 

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

SECTION 1. 
read: 

Section 68075.5 is added to the Education Code, to 

68075.5. A student who was a member of the armed forces of the 
United States stationed in this state on active duty for more than 
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one year immediately prior to being discharged·from the armed forces 
is entitled to resident classification for the length of time he or 
she lives in this state after being discharged up to the minimum time 
necessary to become a resident. 

SEC. 2. Notwithstanding Section 17610 of the Government Code, if 
the Commission on State Mandates determines that this act contains 
costs mandated by the state, reimbursement to local agencies and 
school districts for those costs shall be made pursuant to Part 7 
(commencing with Section 17500) of Division 4 of Title 2 of the 
Government Code. If the statewide cost of the claim for 
reimbursement doe·s not exceed one million dollars· ($1, 000, 000), 
reimbursement shall be made from the State Mandates Claims Fund. 

Notwithstanding Section 175BO of the Government Code, unless 
otherwise specified, the provisions of this act shall become 
operative on the same date that the act takes effect pursuant to the 
California Constitution. 
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BILL NUMBER: AB 446 CHAPTERED 10/11/95 

CHAPTER 758 
FILED WITH SECRETARY or STATE OCTOBER 
APPROVED BY GOVERNOR OCTOBER 10, 1995 
PASSED THE SENATE SEPTEMBER 15, 1995 
PASSED THE ASSEMBLY SEPTEMBER 15, 1995 
AMENDED IN SENJl.TE SEPTEMBER 7, 1995 
AMENDED IN SENATE AUGUST 21, 1995 
AMENDED IN SENATE JULY 19, 1995 
AMENDED IN SENATE JUNE 12, 1995 
AMENDED IN ASSEMBLY MARCH 27, 1995 

11, 1995 

INTRODUCED BY Assembly Committee on Higher Education 

FEBRUARY 16, 1995 

An ac.: to amend, repeal, and add Sections 28, 1247. 6, 2902, 4939, 
4980.40, and 18629 of the Business and Professions Code, to amend, 
repeal, and add Section 1812c501 of the Civil Code, to amend, repeal, 
and.add Section 10251 of the Corporations Code, to amend Sections 

.. 1510, 8152, 12050, izo52, i2053, 12400, 66010, 66015, 66022, 66023:· 
66202.5, 66743, 66753.5, 6.6903, 66903.3, 67385, 67500, 68011, 68133, 
69509, 69613, 69615.2, 69634, 69900, 69908, 71000, 71020.5, 71090.5, 
72023.5, 72411.5, 72425, 72620, 7427.0, 76000, 76140, 76210, 76225, 
76231, 76232;"· '762·40, 76245, 76330, 76330.1, 76355, 76370, 76380, 
76391, 78015, 78217, 79121, 81033, 81130.5, 81141, 81162, 81177, 
81314, 81345, 81348, 81401, 81530, 81551, 81661, 81821, 84362, 84501, 
84751, 84810.5, 84820, 85223, 85233, 85267, 87008, 87017, 87411, 

A 87413, 87414, 8741s, 87419, 87420, 87423, 87448, 87451, 87453, 87460, 
• 87464, 87468, 87459, 87470, 87483, 87487, 87603, 87604, 87622, 

87672, 87673, 87675, 87676, 87677, 87701, 87715, 87732, 87734, 87740, 
87744, 87745, 87746, 87762, 87764, 87768.5, 87770, 87774, 87780, 
87781, 87787' 87790, 87832, 88000, 88001, 88002, 88003, 88004. 5, 
88010, 88013, 88014, 88015, 88020, 88023, 88024, 88030, 88033, 88036, 
88050, 88051, 88053, 88054, 88057, 88063. 5, 88076, 88083, 88086.5, 
88092, 88093, 88097, 88098, 88104, 88105, 88107, 88120, 88125, 88126, 
88128, 88132, 88136, 88164, 88165, 88167, 88168, 88185, 88191, 
8 819 2., 8 B 194 , 8 819 5, 8 819 6, 8 819 7, 8 819 8, 8 8 2 0 3, 8 8 2 0 5, 8 8 2 0 5 , 5, 
as206, 88207, 88227, 88245, 88263,· s9002_,· 89036,. 89046, s9o47, 99300, 
89310, 89537, 92620, 99100, 99103, 99105, and 9910·5 of, to amend the 
heading of Article 1 (commencing.with Section 10000) of Chapter 1 of 
Part 7 of, to amend the heading of Article 13 (commencing with 
Section 69760) of Chapter 2 of Part 42 of, to amend and renumber the 
heading. of Part 4 3. 5 (commencing with .Section 7 0900) of, to amend, 
repeal, and ad.d Sections 8092, 8092.5, 44227,' 49073, 66170, 69509.5, 
94050, and 94355 of, to add Sections 67359.9, 84756,· 84757, and 84758 
to, to add an article heading immediately preceding Section 92020 
of, to add Article 12 (commencing 1-ii th Section 4 4 3 90) to Chapter 2 of 
Part 25 of, Article 6 (commencing with Section 66060) and Article 7 
(commencing with Section 66070) to Chapter 2 of Part 40 of,. and 
Article 6 (commencing with Section 89250) to Chapter 2 of Part 55 of, 
to add Chapter 11.3 (commencing with Section 66940) to Part 40 of, 
and Chapter 7 (commencing with Section 94700) to Part 59 of, to 
repeal Sections 8081, 8084, 12051, 12061, 66207, 66211, 66605.5, 

8 
66723, 66744, 66903.4, 66903.6, 67321, 67386, 67392, 69507.7, 69534, 
69534.2, 69534.5, 69534.6, 69639, 69766.1, 72410, 76320, 76392, 
78217, 78310, 87012, 87018, 87461, 87772, 87773, 87778, 88032, 
88035. 5, 88079.1, 89003, 89004' 89009, 89032, 89033, 89040, 89070. 45, 
89.081, 89082, 89083, 89211, 89241, 89242, 89703, 92010, 92610, and 
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in this section shall deprive the governing board of the acquiring 
district from making reasonable reassignments of duties. 

SEC. 88. Section 76000 of the Education Code is amended to read: 
76000. The governing board of a community college district shall 

admit to the community college a·ny California resident, and may admit 
any nonresident, possessing a high school diploma or the equivalent 
thereof. 

The governing board may admit to the community college any 
apprentice, as defined in Section 3077 of the Labor Code, who, in the 
j.udgment of the governing board, is capable of profiting from the 
instruction offered. 

The governing board may by rule determine whether there shall be 
admitted to the community college any other person who is over 18 
years of age and who, in the judgment of the board, is capable of 
profiting from the instruction offered. If the governing bo~rd 
determines to admit other persons, those persons shall be admitted as 
provisional students and thereafter shall be required to comply with 
the rules and regulations prescribed by the board of governors 
pertaining to the scholastic achievement and other standards to be 
met by provisional or probationary students, as a condition to being 
read~itted in any succeeding semester. This paragraph shall not 
apply to persons in attendance in special' classes and programs 
established for adults pursuant to Section 78401 or to any persons 
attending on a part-time basis only. 

SEC. 89. Section 76140 of the Education Code is amended to read: 
·7614·0. (a) A community ".'.0llege district may admit and shall. 

charge a tuition fee to nonresident students. The district may 
exempt from all or parts of the fee any person de~cribed in paragraph 
(1) or ( 2) : 

(1) All nonresidents who enroll for six or fewer units. 
E;:emptions made pursuant to this paragraph shall not be made on an 
individual basis. 

(2) Any nonresident who is both a citizen and resident of a 
foreign country, if the nonresident has demonstrated a financial 
need for the exemption. Not more than 10 percent of the nonresident 
foreign students attending any community college district may be so 
exempted. Exemptions made pursuant to this paragraph may be made on 
an individual basis. 

(b) A district may contract with a state, a county contiguous to 
California, the {ederal ~overn~~nt; oi a for~ign country, or an 
agency thereof, for payment' of all or a part of a nonresider.t student.' 
s tuition fee. 

(c) Nonresident students shall not be reported as full-time 
equivalent.students (FTES) for state apportionment purposes, except 
as provided by subdivision (k) or anoth~~ statute, in which case a 
nonresident tuition fee may not be charged. 

(d) Th~ nonresident tuition fee shall be set by the governing 
board of each community college district not later than February l of 
each year for the succeeding fiscal year. The governing board of 
each community college· district shall provide nonresident students 
with notice of nonresident tuition fee changes during the spring term 
before the fall term in. which the change will take effect. 
Nonresident tuition fee increases shall be gradual, moderate, and 
predictable. The fee may be paid in installments,. as determined by 
the governing board of the district. 

(e) The fee established by the governing board pursuant to 
subdivision (d) shall represent for nonresident students enrolled in 
JO semester units or 45 quarter units of credit per fiscal year (1) 
the amount that was expended by the district for the expen~e of 
education as defined by the California Community College Budget and 
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Accounting Manual in the preceding fiscal year increased by the 
projected percent increase in the United States Consumer Price Index 
as determined by the Department of Finance for the current fiscal 
year and succeeding fiscal year and divided by the FTES (including 
nonresident students) attending in the district in the preceding 
fiscal year, (2) the expense of education in the preceding fiscal 
year of all districts increased by the projected percent increase in 
the United States Consumer Price Index as determined by the 
Department of Finance for the fiscal year and succeeding fiscal year 
and divided by the FTES (including nonresident students) attending 
all districts during the preceding fiscal year, (3) an amount not to 
exceed the fee established by the governing board of any contiguous 
district, or (4) an amount not to exceed the amount that was expended 
by the district for the expense of education, but in no case less 
than the statewide average as set forth in paragraph (2). However, 
if for the district's preceding fiscal year FTES of all students 
attending in the district in noncredit courses is equal to, or 
greater than, 10 percent of the district's total FTES attending in 
the district, the distri~t, in calculating the amount in paragraph 
(1), may substitute, instead, the data for expense of education in 
grades 13 ·and 14 and. FTES in grades 13 and ... 14 attenoing in .. the. 
district. 

If) The governing board of each community college district also 
shall adopt a tuition fee per unit of credit for nonresident students 
enrolled· in more or less than 15 units of credit per term by 
dividin,;f"the fee determined in subdivision (e) by 30 for colleges 
operating on the semester system and 45 for colleges operating on the 
quarter system and rou~ding to the nearest whole dollar. The same 
rate shall be uniformly charged nonresident students attending any 
terms or sessions maintained by the community college. The rate 
charged shall be the rate established for the fiscal year in which 
the term or session ends. 

lg) In adopting a tuition fee for nonresident students, the 
governing board of each community college district shall consider 
nonresident tuition fees of public community colleges in other 
states. 

(hi Any loss in district revenue generated by the nonresident 
tuition fee ~h~ll not be offset by ~dditional st~t~ funding. 

('i) Any district that has fewer than 1, 500 FTES .and whose bounda::y 
is within 10 miles of another state that has a reciprocity agreement 
with California governing student attendance and fees may exempt 
students from that state from the mandatory fee requirement described 
in subdivision la) for nonresident students. 

( j I Any distrl.ct that has more than l, 500, but less than 3, 001, 
FTES and whose boundary is within 10 miles of another state that has 
a reciprocity agreement.with California governing student attendance 
and fees may, in any one fiscal year, exempt up to 100 FTES from that 
state from the mandatory fee requirement described in subdivision 
(a) for nonresident students. 

(k) The attendance of nonresident students who are ·exempted 
pursuant to subdivision Ii) or (j) from the mandatory fee requirement 
described in subdivision (a) for nonresident students may be 
reported as resident FTES for state apportionment purposes. ~ny 

nonresident student reported as resident FTES for state apportionment 
purposes pursuant to subdivision Ii) or (j) shall pay a fee of . 
forty-two dollars ($42) per course unit. That fee is to be included 
ih the FTES adjustments described in Section 76330 for purposes of 
computing apportionments . 

. SEC. 90. Section 76210 of the Education Code is amended to read: 
76210. As used in this chapter, the following definitions shall 
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cidjunct instructor and the employing unit enter a written contract 
with the following provisions: 

(1) That any federal or state income tax liability shall be the 
responsibility of the party providing the services. 

(2) That no disability insurance coverage is provided under the 
contract. 

(3) That the party performing the services certifies that he or 
she is doing so as a secondary occupation or as a supplemental source 
of income. 

(b) This section shall not apply to services performed under a 
collective bargaining agreement. 

(c) This section shall remain in effect only until January 1, 
1997, and as of that date is repealed, unless a later enacted 
statute, which is enacted before January 1, 1997, deletes or extends 
that date. 

SEC. 293.5. Section 633 is added to the Unemployment Insurance 
Code, to read: 

633. (a) For purposes of coverage under Part 2 (commencing with 
Section 2 601) of Divis ion 1, "employment" does not include services 
performed as an intermittent or adjunct instructor· at a postsecondary 
educational institution which meets the requirements of Article 4 
(commencing with Section 94760) of Chapter 7 of Part 59 of the 
Education Code if the intermittent or adjunct instructor and the 
employing unit enter a written contract with the following 
provisions: 

111 That any federal or state inr.ome tax liability shall be the 
responsibility of the party providing the services. 

(2) That no disability insurance coverage is provided un¢er the 
contract. 

(3) That the party performing the services certifies that he or 
she is doing so as a secondary occupation or as a supplemental source 
of income. 

(bl This section shall not apply to services performed under a 
collective bargaining agreement. 

(c) This section shall become operative on January 1, 1997. 
SEC. 294. Section 282 of this act shall become operative on 

January 1, 1997. 
SEC. 295. (a) Except as provided in subdivision (b), any section 

of any act enacted by the Legislature during the 1995 calendar year 
that takes effect on or· before January 1; · 1996, .. and that amends, 
amends and renumbers, adds, tc~6o~s and adds, 0~ ~o~cals a provision 
amended, repealed, or added by this act, shall prevail over this act, 
whether that act is enacted prior to, or subsequent to, this act. 

(b) Subdivision (a) does not apply to any of the following: 
(1) Section 2902 of the Business and Professions Code, as amended 

by Chapter 279 of the Statutes of 1995. 
(2) Section 4980.40 of the Business and Professions Code, as 

amended by Chapter 327 of the Statutes of 1995. 
(3) Section 72023.5 of the Education Code, as amended by Chapter 

82 of the Statutes of 1995. 
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BILL NUMBER: P~ 1317 CF..APTERED 09/22/97 

CHAPTER 438 
FILED WITH SECRETARY OF STATE SEPTEMBER 

SEPTEMBER 21, 1997 
.AUGUST 28, 1997 

AUGUST 7, 1997 

APPROVED BY GOVERNOR 
PASSED THE ASSEMBLY 
PASSED THE SENATE 
A.MENDED IN SENATE 
A.1'1ENDED IN ASSEMBLY 

JULY 25, 1997 
MAY 1, 1997 

Assembly Member Ducheny 

22, 1997 

INTRODUCED BY 
(Coauthors: 
(Coauthor: 

Assembly Members Baldwin and Davis) 
Senator Alpert) 

FEBRUARY 28, 1997 

An act to add Section 68083 to the Education Code,· relating to 
postsecondary education. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1317, Ducheny. Postsecondary education: resident 
classification. 

(1) Existing law establishes uniform student resident requirements 
for purpds'es of ascertaining the amount of fees· to 'be paid by 
students at public postsecondary educational institutions. Existing 
law entitles certain students to resident classification 
notwithstanding certain rules used to determine the place of 
residence. These provisions do not apply to the University of 
California unless the Regents of the University of California, by 
resolution, make them applicable. 

This bill would entitle any amateur student athlete, as defined, 
in training at the United States Olympic Training Center in Chula 
Vista to resident classification for tuition purposes until the 
student athlete has resided in the state the minimum time necessary 
to become a resident. Under provisions of existing law summarized 
above, this provision would not apply to the University of California 
unless the regents, by resolution, make it applicable. To-the 

·extent the bill would require community colleges to change practices 
or procedures with respect to determining residency, the bill would 
impose a state-mandated local program. 

(2) The California Constitution requires the state to reimburse· 
local agencies and school districts for certain costs mandated by the 
state. Statutory provisions establish procedures for making that 
reimbursement, including tpe creation of a State Mandates Claim~ Fund 
to pay the costs of mandates that do not exceed $1,000,000 statewide 
and other procedures for claims ~ho~e statewide costs exceed 
$1,000,000. 

This bill would provide that, if the Commission on state Mandates 
determines that the bill contains casts mandated by the state, 
reimbursement for those costs shall be made pursuant to these 
statutory provisions. 

THE PEOPLE OF l'HE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

SECTION 1. Section 68083 is added to the Education Code, to read: 

68083. (a) Any amateur student athlete in training at the United 
States Olympic Training Center in Chula Vista is entitled to resident 
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classification for tuition purposes until he or she has resided in 
the state the minimum time necessary to become a resident. 

lb) "Amateur student athlete," for purposes of this section, means 
any student athlete who meets the eligibility standards established 
by the national governing body for the sport in which the athlete 
competes. 

SEC. 2. Notwithstanding Section 17610 of the Government Code, if 
the Commission on State Mandates determines that this act contains 
costs mandated by the state, reimbursement to local agencies and 
school districts for those costs shall be made pursuant to Part 7. 
(commencing with Section 17500) of Division 4 of Title 2 of the 
Government Code. If the statewide cost of the claim for 
reimbursement does not exceed one million dollars ($1,000,000), 
reimbursement shall be made from the State Mandates Claims Fund. 

Notwithstanding Section 17580 of the Government Code, unless 
otherwise specified, the provisions of this act shall become 
operative on the same date that the act takes effect pursuant to the 
California Constitution. 
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Ch. 952 STATUTES OF -1998 

MILITARY-DEFENSE RETENTiON GRANT PROGRAM-ASSISTANCE 
' . ' . . . 

CHAPTER _952 

A.B. No. 639 -

AN ACT to !!dd Section 680M to the Education Code;·to amend_Sections·15325.11nd 15346.1 of, and to 
. 'add SectiOn 15346.12 to, -the Government Code, and to add and·repeal Secliqn .33334.27 of the 

Health and Safety Code, relating to defense conversion", _and declaring in~· urge~cy' th~reof, to 
take effect immediately.. - · · · -

[Approved py Governor September 28, 1998.] _ · 

[Filed with Secr~tery of State :Septem~~r 29, i.998.J. · 
. ... . . ,i . 

. . 
·LEGISLATIVE COUNSEL'S' DIGEST 

. - . 

A.B 639, Alby. Defense conversion.• 

. (1) Exjsting·iaw classifies.stu·d~rits as re~ici~rits or nonresid·e~ts fo~ purpos~s ofpajjng fees 
· . at postsecondary educational institutions.. . · _ -. · "· · . -- : _. .-, - .• -. . · 

. rnis bui' ~oi.tla entiti~, ~·student a~d. hiS,.o_r i'ier:.pare~t; to resident aiaasili~atian .ir ilie 
-student's. pit-ends 9. federal civil' sei:vice:eiriployee who 'has moved to this state as, a _result of a . 
riiilitary rriissfon realignment action that involves· the relocation or:i1t. !ea'st" '100· empl9yees,. 

· CZ): U~der ~ti~g- law, th~ Tr~de ina~c~~~~~ce Agenc~ ~orisis~ ~i 'sp~-cifi~cl ~flee~ ~~d-
the_ California State Wo_rld Trade Commission. - · · · .. . . · · · 

This.~):>ill--would provide that the ~o~k of tlie agency_ includ~s· the bffjce of Military Base 
Retention, The bill would also state .the 'intent of the Legislature that the state_-role in 

.inilltary base reuse, conv_ersion, and retenti9n be corisolidated __ ih the ag_ency, . . . . . 

(3). Existing law iequir~s the council to •p;ovid~ a central dearu:igho~se f~r- all base reuse, 
community assistanc_e _and training funding, regulations, - e-pplicil.tion ·procedures,. defense · 
conversion funding,' and iriput and information from businesses,. industry represe_ntatives, 
labor, focal government;- and coinmi.mities ... " . . . . : ,· . - - . _- . . . . . . . . : . . . 

. 'I'he bill ~ould r~cl~ire th~ Tr~de, ;md Commerce Age~c; to establish -~ D~foris~ Re~nhmi 
Grant Program to assist affected com.miuiities with ·gtarits at specified-levels. . :. . ,. ·_ · · ... , 

' • I ' ' • • ', • • • 

(4) Existing la0, krioym as the' Community Redevelopment Law, ·a~thorize_s the estlibiish­
ment of redevelopment agencies iti :communities· to' address the-effects of blight, ·a:s i:lefined;'in 
areas of those c9miiiuhities' knoviJi· as project area.5 .. T!:le Comrnuriity __ fi,edevelopm.ent Law 
requll:es that l(ot 'less tnan:2_0_%. of·tl!X -.iii¢fenjent filn'ds· that ar~. 'allo_cated ·to_- Hie· ~gepcy be 
used by the agency for t]fe j:iurpiise's' ofin"ea:s,ing, 'iinproViµg; and'preservpig-_the 'coin'.fluni~ 
-ty's supply of low- "'ana 'moderiite~inc'ome hous1ng available a,t- affordable.' hou6ii)g 'cost,' as' 
defined, to per~ons·and families 0f low or- moderate, income, !lll defined, and very low income 
households, as defined, unless a findmg.is rhaM by the .!egiiilative body' of.the cominurucy, as -. 

_ specified. Existing law. genera.Uy re~tricts-_tli'e aut;hority of !!'.,redevelopmeli.~ agency-to ,'use 
01o~e~s _in its Low an_d_ Moderate. In~ome Housin!_1; Fun_d putsidfO! the agency's territorial 
Junsdict10n. . - . _ . .. __ · _:.. · -.· . ._ :_ :- " _._ -. . 

• This bill would expr~ss .vario~s findin~- and'dedarati~ris of°th~ LeiJeiatfu.~ ~h r~gard·~ 
the need for-the retention of the Travis Air Force Base within the Comity 'of Solaria. 'The bill· 
would authorize. the redevelopment. agencies· ioi-. the_ CountY- of Bolano ... and the Cities :-of 
Fairfield, Suisun, and. Vacaville· to expend.theii- tai. increnient_ fifn~s, iqcl~ciing those' moneys, 
deposited in the_ir low- and. moderate-income hmisiiig funds,. as sjJec_ified,. 6\i.tsjde. their 
.territorial jurisdictions, subject to prescrioed findings, conditions and li'mitatioirs. -·This· bill 

· would -provide that .these funds may be· used, as· specified, to: develop housing. in_ Fairfield, 
Suisun,- or VacaviJle, and to implement the Travis Air Force Base Rete_ntion Program .tlu;ough _ 
the' formation of a" separate joint powers entity', as specified: · The bill w·ould deClare that the 
use 'of tax:increme~t funds for the- purposes 'specified in thes'e provisions ·.s_hall be conclusively·. 

5520 Addi1ions 'or· change~ lndlcaled. by''.·:underl;ne; .; deletfons·-b~- asllirlsks *:"' ' · · . 
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deemed,.to be a b~~efit to the project area.in'whlch the fu~ds :we;e gener~d. The bill· would 
. repeal those proviswns on January 1, 2001, except ·as specified: · ·. ' . . . · . 

. ·-:> 

(5) The ciilifornia Co~stitiJti~n provides that a local or special statute is invalid.in any case· 
' if a general statute can be made 'applicable. ' ' . ' ' . ' ' ' ' 

This bill'wouJd·declar~ that, due to the unique cir~ums~ces wlthin .. the County ofSol~o 
and the Cities· of Fairfield, Suisun, arid. Vacaville relating to the· isstie cii':the·:retenllon of the 
.Travis Air• F-orce '.·Base that the. bill is intended· to. remedy, a . general'-statute withih the· 
meaning of specified provislons ofthe·Californi!i Constitution.cahnot lie.made applicable and a 
,special statute is necessary: · . . ' · · · . · 

(o) The bill would d,eclare ,that it is to take,effe,d immediately as an urgency statute. 
. ' 

'. The pe~pie oft~e Strite.of Qalijcrmia ao· en~~t ·~joudw~: . 
. . ..::' ' .. . . . ... '' 

:. SECTION L ·This. act shhli ·be.known and may' be cited as the ·Defense Conver.sion, Reuse, . 
and ·Retention .Omnibus Act. · · 

·SEC .. 2 .. Slnce the·fust.'basne~ligninenti and closure action by the federal govern~ent·in 
1988, this state 'has' suffeved .. the_ closure ·or' ·major 'realignment. of.'?~' military facilities'. 
reflecting' ·a loss of' over 600;oop direct and indire.ct jobs.,. ·rn ·addition to .. the· immediate 
economic effect of closure'on. a community, complex ·and :bi.irdensome'federal and state 
requirements•,severely delay timely transfer of the :property and its conversion t9 ·a viable 
ecf)11nrnic entity. Action is required .to directly, assist communitjes. in :ic'quir.j.ng foal p~opei;ty 

· ·frOIJI .the· federal· govern111ent .. · · Siinilar 9.s§istanc.e. is requiretl to assist. affect.ed. communities' 
pnvate. sectpr partners in tho.se cases .where- a .. community .. cannot afford .or chooses· tq. not 
acquire the property dire~tly. In every sit\lation, action is req;uired to assist .communities and 
state agencies in meeting .the myriad of regulatory requirements of. property ·disposal in a 
timely and'nonconfrontational manner .. Thirty-six military facilities remain open in: this stB.te 

, and affumativl' action' is requir.ed i:.o ensure that.thi~ state has a strategy to retain 'and. grow 
.t~ese ·facilities ii'\ .preP.aration for .an .inevita,ble future ro.und 'of ·base realignments. and·: 
closures: .. An .important' and previously undefil)ed .. sj:,ate ·role existS' to' iillsist. communities. 'in 
both"closure arid retention efforts., This ad addrflsses that. role·and provides a:·needed state· 
focus for. reuse; 'conversion', arid retention· efforts in this state. · · · . . · . . _ 

'sE:c. 3 .. 'section 68084 is: added.to the Education Code, to·r~~: .. · .·. · ·. ·· . 

. :68084. · A par~~t whq is afed~al ci~ se~ce· employ~e ~nd his ~~ her: natural or adopted 
dependen.t children are· ent)tled to res.ide!it Classification at, th.e. Californi,a State ,University, · 
the University of California,. or a California community' college if the parent has.moved to this 

' state as a result of a, milit;acy IB.ission. realignm,Eint actiori that·"involyes the 'relo.cation of ,at .. 
foaiit '.100 .employee's:'·. This' classification "shall continue .until. the 'stud.ant is entitled' to.'. be 

· classified as a i;esiderit pµrsiiant to Section .68011,·so long as the student ·continuously attends· 
an ·institution 'of public .high.er· education .. · The 'rra~e and "Comm'erce Agency shall certify 

· qualifyirig military mission realigrurient .actiiins ti.nder:· th.is se~tiim and· provid~ this· ihforma0 • 

tiori t9 the California Comm.unity Colleges, the Cal.ifornia State University; and the University 
of:Califorriia."'..: · :.• · · · · " • .... · · · . . : ,,· · . · · . · ':. · · 

SEC. 4. Sectio~ l.6325 of the Go~ernme~tCode iS aniended to read: . . . . 

. r5325. · · 'i'he .work of the agency slla11 be divided into at least the folloWing: 
'(a) The office ~f E~onomic .Res~aI"ch. ' . '' ' ' . 

(!)) The Office of Local D('\velopment. · , · 

. (c) The Office of.Business Development. · .o-
.. "(d) .. The Office of Toliri~m:: · · · · · 

(el Th~ Office of Small· BWiilles8. 
CfJ. The Film O.ffi~e. . . . . . . .. 

'(g) The: Office of Marketing and Cqinmunications-. 

. (h) The Office. of E)trategic Tec~olo~. " 
' (ii The Office of F~rei!Pl ItiveStment.' 

Addition>· or c,hanges .lndlcaled by .underline; delellons by. eslerlsks • • • 
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(l ). The joint powers agency· est.ablished pursu.ant to this section shall· require, as . a · 
ccindition precedent to_. the expenditure of any tax-increment moneys to carry out the TraVIB 
Air .Force Base Retention Program, that the real property on which the housing is developed 
pursuant to that progrnm shall .be bUfdened with coyenant.S running with the land for the 
pe,riod · and._With the substance required by Section 33334.3. ·The joint powers agency. shall 
also . require that these· covenants include a mechanism" that shall ensure the. contmued 

"availatiility of .the dwelling units for very .low. or low-income persons and families for the" 
period required by Section 33334.3 in tlie event .the TraVis Arr Force. Base relo·cates or, for 
any other reason, no- longer uses these .housing uilits, .or, in the' absence of this continued 
ayailability; implement:, .a procedure th_at protects the joint powers agency's inve_strp.ent of 
moneys from Low and Moderate Income Housing.Funds arid provides for the pt.a rata.return · 
of the sales proceeds to the. Low and Moderate Income Housing· Funds of those agen~ie·s · 
expending these funds to C'lJTY otlt the Travi~ Air Force Base Retention Program,· ." '· · · · 

. (~) Thls. section shaJl renlain in effect only until January 1, 2001, im'd a8 of that dat{fs 
i'epealed, :uruess" a later enacted statute, iiyhich is chaptered before January" 1, 2ooi:;, delete~ or 

' ~xtends ·.that' date, Or unless_ tax-increment·moneJ'.S have, prior to that date, beeli .. _receiye~ by 
the joint p,o)ve~s. agei:C::Y, iri whlch. case the. date :of repeal .of this:section shall be exte.nded 
·until the til)ie ~hat the joint .powers 11geni:y shall expend t!Jese fonds in accordance witli. this 

·-'ifoction: . Th.is. tepeal shall_.not affect any :con'tr!J.ct :or 'covenant°-which ·shall ~ave 'been .e~te~~d 
,_. ~J.ii\to prior to: January l, 2001; to il1)plemerit:thig" section, and il.11· contracts and covenants shall 
-~ontinue 'after the repeal, date in full force an'd' effect 'in' accordance with,,their terms . 

• SEC . .,s .. The Le¢slature finds and de~iar~s that, b~c~use of th~ unique circlimstances 
applicabl~ pruy·to:the County of i:)olano.and the Cities of Fairfield, Suisun.City, and \(acav;il,le· 
relatirig to the· issue bf' the retention of the Travis Air Force Ba5e, a. statute· of general 
applicability .. canriot ·be ·e,;acted within tlie meaning iif subdivis1on (ti). of Section 16 of ArtiCle 
IV of the California Constitution. Therefore, this special statute is necessary . 
. SEC. 9, . Thi~ ;ct is.' an ~gency statute necessary for th~ immediate preservati_on at 

0

the · 
. public peace, health,. or·safety, within· the me!J.ning ·of Arti~le ~V of the Constitution 'and sliall 
:. go iii to immediate effect. The facts constituting the· necessity ii.re: :. · · · ·· .· · 

_.·,, · In order. to. ensure that areas_ of ·this .state that h~~e. beeri negative,ly irlipacted · .d
0ue to 

defense ba~e clos.ures Ei.nd reductions are able_ to benefit .. from the pro.grams imp_l.emented )Jy 
this. act, it is necessary that. this act take effect imrriediatelY: · · · · .. •. · · . . . ., .. . • ... ,. . . 
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. 'POST~~66N£Aliy .EDUQATION~Ttj_DENT. 
. ... · . 

•• , · ,
0.RESIDENCY.,REQUIItEMENTS .. " · . . . ·:.' ..... 

. ·.: .. · -.-.· 
T '·' • 

. ', .'.' 

. : : . CIJAPT~R 571.°. · .' ., ,·. 
::· ·: ,. . '. 

:-: ·· . ·· ·'-·.A:.B. No. 1346 ", ·' 

. ·AJli ACT· to amend Secti~ns 68074 and. 68075 of; a~d tO repe~L Sectio~s GSO'kl ii'n.d 68075.1: ~r.::th~ . 
· : ' Education Code,.reiating .to public posts'econdari ·eau'cation. ·> .. '· :. ·. . ... .. ·: .,. ·. ·· · .. : · : 

. : · ... · ·.:: [Filed.~th Secretiµy of.State S~;t~~~~;-~i/2~~0.J .. :. :::.. • • . 
• ' I - •' ' - • • 

'•,, ' , ' •" "1' •, 'I I, • . • .. ·. ·. . ..; . -~· -

- ": . ,• ' . ,;,::., :·.'LEGISLATIVE. CG UNSEC'S DIGEST ' . ", ... ·: . 

: .. AB 1~4~~ .. ~~.h~ei. 'J:iu\!li~·pas.tse.c6nctary ealication:. r~sid~~tciassifi.caticin .. 
. . ·, W" Exlsting . l~w .~s~bllsh~s u~ifo~ , stud~nt reside~cy, ~equlre~e~·~ ·f~~ purposes·. of 

ascertaining the amount of .fees -to :be paid.by students• . .Existing' law entitles a-student who is. 
a natural or .. adopted child, stepchil~, or. spouse who' is a dependent of a. member, of the :irmed 
forces ·of the United 'Statea 'statii)ned"lli:this state' on. active ducy to resident' classification at 
.the California Community Colleges until.be or she has resided in the state the minimum tiine 
nec.essary t;O.necome ;a.residei.it:, '.;Existing.law en.titles .these:.iii:uderil<i. to residerit·classification 

, at the Califa'rnia s~ate Uiiiversi't:v iii definitely. · ·. : •· :- ·: · · : · · ' · · · · · ·- . : · . ·· .. 

Existing law also .entitles a student.who·is;a member. of the 'arme(forces of the United 
States stationed.in· this· state on· aetive duty, ·except.a member or.the· armed· forces assigned 
.f~r educational. purposes to a. state-supported.: institution· of higher education., to resident 
Classification:· at the California State University ·until h'e ·or· she has resided in "the state· the 
rri.injnuim .time ·necessacy. to becoine, a.·ries.ident: .. ,Existing.law. a.4;o. _entitles. these stud eh ts. to. 
resident classification at any:Ci!lifornia ~onmiunity. college carripus, :. ,;, · .. : : ·.-: ,, :'.'' ·: '-·· · ·. ,: .. · . 

Thia: bill would entitle .und~{iraduate ~tucjents in tlJ~se .categori~s:to resident classificatio.ri, 
for the purpose's of determiiring .the amount'' of tuition anti fees, indefuiitely by deleting the 
requirement that these exceptions continue only until the student has residea in the state the .•.. 
minimum. time' necessary to becomEi'- a resident. ' Aida 'stUdentS in these: categories seeking' 

. graduate degrees, .the .bill wo\jld .. entitle t1Je'rn .to·:resid~nt classification, ·for the ptrnpos.es of 
determining the amount nf tµition ·:and "fileu. fa~· nn '"'.-,i·;o than oniCac:i.demic· yea:f as 
presCribed .. " <ro ·.the ·extent. that Jhe.:bill would: require community college. districts .to .change 
their practices with respect to determining residency·, the bili would imP9se a:state~mandated. 
local prog:~'iim, The bill wollfd also majre r.elated chang~s. . .. . . · . ·.. . . , . ..: ·.. . . · . . 
·. The bil1 ~o~d.~eii~est the :Reieri~ ~f the uru~ci-si~.of¢'alifo~ii.:t~·esla:b!isii· :th~ s~rne 
residency. requirements as those ·established "by this. bill for: students enrolled· at .the 
University'ofCalifornia.'- :.·, • ....... · ·"" • ·. ·. :, · ..... 1. ·: • ·._ .·: : • 
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. (2) .The· cillornia. Constitution reqilii:es th~ state to reihiburselocal agencies -and school 
districts for· certaU; cos~ mand.ated bY. ~Ji~ Et.ate: . Statutory .. prov:isim;is 'e.stablish procedures 
for making that Peunbursement, including the .creat10n .of: a State. Mandates Claims Fund ·to 

· pa~ the costfi of ma:idatest.hat d.~ not ext~ed F•9Q_9,000 statewide and at.her procedures for 
claiins whose statewide co,sts exceed $1,000,000. · . · . .,. 

·The bill ~ouli:I ~~o~d~ that, if the Cortirhission oh 'State-Mandates determines tha:tthe bill · . 
contains costs mandated by the state, reimbu.rsement for those costs shall be made pursuant 
to these s1.2;tutory provisions .. .' .. · "· ,, ... ·'' . · .. "· : :: ·'. · :'. ; .. · · · ·. · · · • : ·· . " · · 

~ .' 1!i ,.. , ''.'··', ,.•·:·:·; ·'"· · '. : I • '. ... ·· 

The people of the State of California do enact as follows:· 
• • • :. • 1••• ••• 1 i>·'. 1 .;: •.·. ~-: .... '. •• •. • •• ' •• :"' •• ••• ' • 

. SECTI,ON L. "SectiQn Beyq11 ?f·tii~ Ji;d.11cation .C.ode is,a.nJ.eriq~d,to. re.ad.: . . . . 

. 68074 .. , ..... *-(a)(I)'.An undergraduate student who:~s·a nattira.l or atlbpted. child; stepchild, 
: or.spouse ;Vho is a•dependent·of a member of the ¥illedcforces of the United· States.stationed . 
· in.' this· state on active duty shall be. entitled '.to resi¢ent· claesification ·~ .• .·'· only for= the. 

pui-pose,of determining' the',amount'.of, tuition.and· fees. . .,_._, .. · . , ... · · . . . 

. ·.:,(2) A fufaident seekin~ a· [r~d~·ate · degi~J: wh~ i.i ~- riatural or -~opted. child; stepi:l:iil~f \it 
spouse who is a dependent of a n\emoer Of the armed forces of the United States statiohedin 
this state .on active duti." shall be entitled to resident classification only for. the· ouro6se··of 
determining the amount of tuition and fees for no' .more than· one academic vear, and shaU 
thereafter be subject to Article 5 (commencing with Section 68060). · · 

·- . . . 
. " .. · ill )f that membei: of tl,:i.e ~~d fo~ces ci,f. the United State[J,_whose ¢ep~nde9t. natu,ra) .or . 

,,,, .. adopted i:hild; steµcliild; or - spouse .. .is iri" attendance .at · ari Institution, (1) is. 'the~ea:fter 
;.;;;:i:tti:aiJsferrecf ori. :mi·~~¥Y.:~n1~rs .tci a pl~ce: outSide this sta~e where the member coritiil!J.es: to 

· ,,, serve m the armed force9 of. the ~Umted States, or _(2) is ,th~r~after retired as. an .activ~. 
member of the armed forces of the United· States, the ·studerit dependent"shali ·no.t 'luse·his or. 

·.,,her resident cla.J?sificatinii unti)'he or she ·has're_sided m the state the miriimuni tiirie'-ne'cessary' 
· tobecomearesident.· :;.~:.-··. - .:.•. ·. -.~ ...... 

SEC. 2. Section 68074'.1 of the Educition Code'ls repealed.·,, 
. .. ' . '·, :·· .·· .. '-.' _·· :. ' . 

. SE.C. 3 .. · Section 68075 of the Education Code is amended .to.read: 
l • I ·, •. , ' ' ' •l 

,. ·· .. 
. 68075 ..•• * (a) An under.graduate i;;tud!"nt who is-~ niem:ber oflhe am;ea:rorc,es of tlie 

· .. _United ·Stat~.s ·stationetl ;in :.this: sta~ ·on, active ·duty, .:except a member of. the armed 'forces 
· as~ig:iea· for ?ducational purpqse~ .. ~o !! state-supported institution of, higher !Jduc!1-tio:n,: is 

entitled_.. to re~_id.eht cla~s~qati1:m .~. "• . ~: .. onlv for the puroose of .determining. the: amourit of 
tuition and· fees. .. ' '·'.· · ... '::· . .-· 
.,·. Qil 'A student seekirig ·a gi;aduate' degree• who i~ ~· ;me~ber:· of the, armeGi for~es 'of.the 
United States .stationed in ·this .state. on active .-duty,;.exeeot ·a member· of, the .. anne'd ·forces . 
assigned.for:educational purposes to a state-supported institution of·higher education,-shall be 
entitled to- resident classification onlv for the ourpose ·of determining the amount of .tuition 
and foes for. no more than one academic vear, and shall thereafter be subiect. to .Article 5 
(commencing with Section· 68060)." ' '.. . " ... " " .. " ....... ,: .'" 

SEC. 4. Section 68.075.1 of the Education Code_is.repealed. · 
. . . . . . . . .... -

· .·SEC. 5: The Legislature hereby requeE\ts the Re.gents of the University of California to 
.es.tabillJh the same· residency· classifications-· for. students enrolled at. the University of 
California as th_ose enacted ]Jy this ~i:t._ , " .. ,; . . .. . : :: . . . : . . · _ , 

SEC.' 6. : Notwitnstanciir!g S~c:tion 17610 bf the' Govei-';:J,°;;:.ent'Cod~~· it i;i\e d6~issioi1 on 
. State Mandates 'determines :that this act contains costs mandated by the stat~, reiml:i'uraement 
to· local agencies and school· districts .for thosf costs ·shall "be inade'. pursuant to Part 7 

·(commencing with Section 17500) of-.Div:ision 4 of Title 2 of the Government Code. ·If the 
statewide cost of-the claim for reimbursement does ·not eXceed.one million doilars.($1,000,00Q), 
reimbursem_ent shall be made .from· the State Mandates Claims Fund;-. .... ·: · 

·Addlllans ar.·changes ·indicated .by underlln~;· ,delellans .. by,asterlsks·" .. • • 
. ·. . ---. 3099 
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· . · .. :.:·: ., ·: STATITilES: OF .2000 · : 

. ~OSTS.ECONDARY EDUCATION:_gTUDENT. RESIDENCY 
REQUIREMENT&-TOITION 

... ·. 
CHAPTER 949 

~ . : : . 

. AB. N9. 632 ·. 

AN ACT to amend Section 68078 of th~ Education.:C~de, rela_ting tli public_post.secondBrJ'..cducation,·· 
and declaring the urgency thereof, to take.cffect.iinmediaiely .. · ·. · · " 

• - ~. • • ~ •• _. ' • • ' "f •• ' • • • : :. • ' • '- ; 

.. . . [File\! ;with Secretary of State September 30, 2000.]. ·.. .,., 
. . 

";· . ·. -. ::; -. · .. ' . . 
.. LEGISLATIVE.COUNSEL'S :DIGEST: 

. AB .632, Romero; Public postsecondary edi.ic~tion:. stude~t 'residericy'r~quiretn~nts . 
. 'Existirig law establi~hes tlie seilmentS of· ~~blic pci~tseconaar:f edricatiort in th~· state, 

includin~ the U~j\•ersii;J1 of California; the' California State Unive'rsicy, and . .the .Cii.Iifornfa. 
ComlTJunity Colleges. ExijlµT)g law.prescljbes requirements for .the' chi.ssificiition·· _of the 
residency . pf t~e: stildents. ~t.·public .institutions· qf postsecon.dacy' education,: and. generally . 
requires tliat stud~mts .. who' are classified as nonresidentS ofthe''state pay rib_nresident tuition: 

This bill w:ould reqUireth·~t, notwiths~cling any .0th.er provlsi~ii-:9r law; ·a-stUdent. holding 
an eiµcrgency. permit. authorizing service in the,pu_blic schools of the state; who .is e'(l')P,loyed 
by a.school distric~ 1)1 a fii.ll~time position· rtiqiliring certification .quil.Jffication.s for the academic 
year ,i_ri .w~ch· the: student :enrolls '.at" an. institution in. courses· necessary·. tii fulnn teacher 
credential requirements; is entitled to r~siderit classification only ·for tlie .. purJiostr of d!Jtermin-

: ing th'e amoiint of tuititin.aildfe~s for.rio.rriore than 'one year, aB"preseribed. . : ..... · 

-.The .bill,w~uld declai,e th~t it is ~ take effect imriiediately as ·~~ urgency statute.· 
- . " '' . . : : ~ . . . .. .. -. ' 

.' The people of the· State 'bf California do ·enact aB_j~U0ws: . 
SE'.CTION- i. Section 68078 of the Education. c6de is an;~~deil. to read: 

6807B . . ·~.·A.· student holding a:viilid credentiaiauthorizing sm:vice in fue.public.~~hpols ·of : 
this' state who. is employed b_y a •schopl distric.t_in a: full-thne position requiririg ._cei:tj,fication 
qUiilifjcations. for jlie c.ollege":Y~ar :in "".hich. · tn~· student_.eniolls ill. an institution ~. • • j!l_. 
entitle!;! '.to resitlent .classificatio11)f that. stlldent. meets aizy ·or. the. follo,,;ing· r~q1'lrements: : 

,. . ,.,--.... .. ,... ... . ..... . 
• • .. ~.(l). ·He.or she holdira provisional \:l"Eldential.an? • ~ ~is enrolled at an institution in.·. 

courses necessary .. to· obta:in ,another' .. type .. of'·credentia!:.imthorizing .. service in· the public 
schools.' , · · .... ' ... ·. _ .. ._ ·. .. . ' ,., ".".: · .. · · .;>· · 

.• • · ~·,,'2) H~ ..'oi. .dh~.:hoids ;~;.;ede~tial. is~cied. p~s~t ·to Se~tion .44250. arid'·• • ... •;_j!J_ :. " 
enrolled:. at. an:institution in. courses .necessa:uy fo:.fulfill-credentral reqµirements. -.·'.· .. ,: .. '·'· : '· :-.-. ".' .. ? 

. Additions'. a1,)changes1. Indicated.: by:. ~nderlin~;. 'dele\iens~byi.a~tarisks'.,~;.i,,.~· 
',' . --- .. - . -
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'\;,•:·,• .. , (3) ·He: ov .she: 'is:· enrolled ·:at air institutiortrin· co.urs~s .. necess·ary.·.·to :fulfill' •the~:• 
· requirements ·for· a ,fifth .year. of education: prescribed:by. ·subdiV:ision . (b) .;of.'Section" 4:1259>·· 

··(ti) ·NbtWithstandii:ig.'~ny other jirovllifori of law; .a s~dent.·holding a valid einm:gency berrilit : 
authorizing service in the public schools of this· state; whil is ·employed by.·a school ·district· in a: ' 
full,tirne<.position. requiring. certification. qualifications·,for ::the ·academic ·year.. in· . .which .- the 
student enrolls at an institution· in coilrses necessary .. to ,fulfil\ .. teacher:· JJredentiaJ;.reguir.ec ·: 
men ts, is entitled.' to resident.classification onl:v for·the :pirrpcise of. determining.the amount· of 
tuition and foes for no more than ·one :vear. · There'after,. the student shall be ·subject 'to :Article.: 

. 5 (commencing .with Section.68060). . . . . . _. · · · · · · · · · ·: ·· · 

(c\) This. section sh:i.J.J. n6t be .coiistrheci' ta affect the. ~d.;russl~n's riollcies ·af iin:V teach~, .. 
· preparation program;.,-·. · · . . . .· . . . . 

·SEC: 2. · . This act is an prg~-ncy statute .. nec~ssa.rY for the_ immediate preser\>ati~;. oi the , . 
public peace, health, or safety within the meaning of Article IV of the Constitution and·shall 

· go into irrimediate effect. The facts constituting the necessity are:. · · 

In ~rder to address the serious shortage of.. credentialed· te~chers in this state as. soon as 
possible, it is necessary that this act take effect iinffiediately. · · · · 

. . . . - . ~- . : 
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Ch .. 813; §. 1 · · · STATUTES OF 2001 

· POSTsEcciNbARY EDUCATim;i:~NONRESIDENTS:--TUITibN 
. .. ·-· . ':.;'. 

CHAPTER 814 : : ';I~·~, ';- • • 

! • ··: .. · 
.·•.· . ' 

~- • " • • I" 1 • Io • ' ~ • 

AN ACT to add Secti<;m 68130.G to the Education Cod~, relating to public postsecondary education . 

. [Filed with Secretary o(sta.t~ October.i3, 200~:] . , .. 

' ·' · .. : · LE.Grs.~A±~:·c~u~s-iTIL'sb1G~.sr: ··· .. ., 
AB '54Q, Firebaugh.· P.~blic "pcists~cimdary education: exeµiptlon. froth 'tioiiresiden€ tuition'.·. 

EXisting l~w e~t~blishes the C~lrfm;-~i~ Qomrnli~t~, · Colle.ge~ · \ln~er ili~ adrrlinistratl6n. a~ 91e. . 
· Board of Governors of the ·c,.Jifornill Community Colleges.·· Existing law -authorizes the 
. estal;>lishme!lt of.comm1inity college districts under the ·admmistration of:corrii'.iunity .college 

governing 'boards, and authorizes .these districts· to P!'ovide ffi!;tr.uctiori at community college 
campuses throughout the state .. E?ctsting lav,>. authorizes c.ommunity college distr.ictsto- admit,. 

. ·aud ch.arge· a .~uition ·fee.'for, nonresident students i,n ·accordance .with :specjfied .criteria .. 

· . . Existing law est~bli~h~s the· Californi~· Stat~ tJ~iv~rsity; and ·a~thoili.~~ the operation ~f itS 
various. campuses· linder the: administration' of the Trustees of the California Sta:te'University.­
Existlng law. authorizes the trustees, on the· basis of demonstrated: :Eihancial need. an'd · 
scholastic achieven:ient,'to~waive-entirely, or reduce.~elow the minimum rate, the tuition fee of·. 
a nonresident.student, as defined. · · · · · ' · · · . " · 

.Exi~ting ·1aw prescrib~.s , resid\mcy ·. r~quh-~menES f~i·. '9ti;aent.S- at publi~ m':;titu\;i.b~s· ·o.f 
postsecondary educati~n, including, among·otliers, the campuses of the California ·cammuriity 
Colleges and th.e Oaliforrua State Vniversify .. With, respect tii ali~n students, existing _iaw 
spec.!fies that aii alien, mcluding a'.n unmamed miJ:ior _alien, m~y establish. his or her residence 
unless precluded by the federal Immigration and Nationality Act from establishing domicile in . 
the Vni.ted States. These· provisions aie applicable tq t!te .University of California only if.the 
Regen~. ofth~ University Of California act to rriaJ::e them app).icable: .... · ._ ... : . '.: . · . . 

·. This bill would require that· a person, other tl\an ~-nonizri:mlgrarit alien ·as def\ni>d, who has 
attended high school in California for S or·inore'.years, .who has graduated rrorn a Ca)ifornia 

· high school or attained the equiv_alent-thereof, whD hAA registered at or attends an 'accredited 
institution of.higher education in CaliJ'ornia not earlier than the fall semester or.40.aJ.le1•·ofthe · · · 

·. 2001,-02 academic year, and .:who, if he or she is an alien without lawful immigration status; 
has !'lied an affidavi~ _as. specified, be exempted from paying nonresident.thltion at the. 
Californla. Commµnity Colleges and the California State University. · . . . 

5174. Addition.~ .ar changes lndlr;ate(by ~nderilne;. de.latlans by airte_rlsks ·' -~ ; " . ·. 
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· ·The bill would authorize a stµdent ·ex~mpt from ·nahresid.ent tuition· under the -blll to· be. 
reported· by a corrununity college district as a full-time stm:Jent for apportionment purposes. · 
The bill wou)d -'require student infonnation obtained iii the implementation" of the bill to be . 
conficiential. · · · · · ··· ·· · 

The peOJ,!le of th~ State of California dO' enact asfolloWs: . 

. SECT'rQN l. '(ii) 'Tn~· Legisl~tui-e he~eb; finds a.rid d
0

etlai:es ·~ll of t'li~. following: ·. 

(1). There ~e high .School pupils who have attehded elementro? ~d second~y scho?ls in 
this state for .. most, of .thefr·.Jives_ and·;who ·are1ikely .. to remain,. but are precluded from 
obtaining an affordable college education. because they are requir!!d to ~ay nonresident .tuition. 
rates. · · · · ..... · '·. 

. (2) ·'I"nese pupils. have already proven their ·academic ellgibility:and :merit by-being accepted 
into our state's colleges ·and universities':'- .. ' .. . . . ... . : . . : .. ' .. ' . 

. . (SJ. Afair tuition' policy for. all: high· school pup48 in"Galiforriia ensures access to•oirr state's. 
colleges" and .. universities, and thereby" jri¢reases th.e state's. collective . productivity . ·and 
economic groWth. · -~ · · · · · · · 

. :. (4) This act:. as enacted duri~g th~ 2ooi::_!iz .Rer;la~ Ses~ion, allows. ail P.er_sons;· iriCluding 
·· . undocwTiented immig{ant:students >vho ineet·the ·requµ-ements set foi·th in Section 68130.5 ·of. 

the. Educition . Code, to be exempt. from .nonresident tuition . iri -California's . college_s and 
uni.ver~ities. . : . . ·. . : . ' . . ·... . ~ . ·. '. . . : . . . ... . . . .· ·. 

+'·'-'(5):.'J'his act,~ ena,te.d during•th~. 2001=-02)1.egular Session, does not'confer postsecondary 
•:ceducation bene('its on the·ba.Sis-..of residen·ce: within the nieaniiig of Section 1623. of Title 8 of 
"'''tile United States Oode: · " · · · .. · ' · ' · · · · · · · · · '· ·. · · 

··. (b) it is the inte~t of the Legisl~.ture .that:, ~ · . . .. 

(1) A state. court may award. only prospettive i.Jij~nctive and dedaratory relief to .a: party in 
any lawsui.t mterpreting Section 68130.5 of the Education Code, as added by. this act during 

. the 2001-02 Regular s.,,ssion,' or' any lawsuit mterpreti.ng similar requirements adopted by the 
. ,Regents of the University .of- Califorrfa pursuant t;o. Section 68134 .of the Education. Code. 

_, · t2i. Thi~ ~~t.~ have no imp~ct.on th~·ability ~r c~1ifor1~ia'~ P~~1ic.coll~ges ~n~univer.sities 
-to. assess nonresident· tuition on students wh.o are not ~thin the scope of this act .. 

SEC. 2. · Seotion 68130.5 is added to the Education Code, to read: 
· · ''' 681~o:5. · N otwlthstanding mi~ oth~r proVi~ion of.law: · 

. ·(a). A student, other than a noni~rtiigr_ant alien withi~ the ineaning of pa,;.agr~ph (15) of 
subsection (a) ofSection-1101' of Title 8 of the United Sfates:·code,. who meets all o( the 

· follo\.ving requirements. shall· be .exe1npt from paying nonresident tuition .at .the California 
State University and the California Commilnity Colleges: .... · '. · · . · 

(1) ·High s~hool attendaricB in .California for three or more years:. 
(2) .Graduation fro in ·a California high ·school or attainment of the· equivalent th~reof. 
(3)" Registration ~s art en.te~ing ··stud.ent ·at, or ·cu.rrent enrolln;len~ at, . an'. accr'edited 

jns~tution of higher' ~ducation in California not earlier than the fall s·emester or quarter of the 
. 2001-02' academic year._ . ' . · . . 
· . (4) Tri the' c;,,,;·e of a ·person ~th~ut lawful ~igrati~n status, the filing of .an 2.ffidavit with 
.the instituti.o.n -of higher education stating that the. student has filed an application to legaiize 
his or her immi~ation status, or wiU file. an: applicati'on as soon as. he or she is eligible ·to do 

.. so .. 

(b) A student exempt from nonresident tuition under. this ·Section may be re~o~ted . by a 
·community· college district aS a full-time. ·equivalent stUdent. for apportionment purposes. 

· . (c) The Board .of Governors of the California Cornmuruty Colleges and the Trust~es of foe 
· California State Univ~rsity shall prescribe rllles and regulations for. the implementation· of· . 
this section. · · 

· (d) Student U:1formation obtained in th.e implementation. of .thi's section is confidential.· · 
. ' ·, 
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Ch. 449 STATUTES OF 2002 

COLLEGES AND UNIVERSITIES-TUITION-DEA~ IN LINE OF DUTY 

CHAPTER 450 

A.B. ·No. 1746 

AN ACT to amend Section 76300 of, and to add Sections 68120.5 and 68121 tO, the Education Code, 
relating to postsecondary education. 

[Filed wlth Secretary of State September 10, 2002.] 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1746, Liu. Postsecondary education·: tuition and fees. 
(1) .Existing law requires the Regents of the University of California, the Board of 

· Directors .. of the Hastings' Coll'"u;e .of the Lllw, and the Trustees of the California State 
University to excuse the mandatory systemwide tuition and fees of any surviving spouse or 
surviving child, natural or adopted, of a deceased person who was. a resident of the state, who 
was employed by a public agency, as defined, whose principal duties consisted of active law 
enforcement service or active fire suppression and prevention, and who was killed in the 
performance of active law enforcement or active fire suppression and prevention duties, and, 
until January 1, 2004, these provisions also apply to the surviving spouse or surviving child of 
a person who died while perfonning these duties, and who was employed as a contractor, or 
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as an employee of a contractor, performing services for a public agency, as defined. This 
provision is applicable to the Regents of the University of California only if the regents, by 
resolution, make it applicable. 

Thia bill would require any determination of eJigibility under those provisions to be 
consistent with any findings of the Workers' Compensation Appeals Board, using the same 
procedures as in worker's compensation hearings, as 'to whether the death of the described 
person was industrial. 

(2) Existing law requires the Regents of the University of California, the Board of 
Directors of the Hastings College of the Law, the Trustees of the California State University, 
and the governing board of each community college district to collect fees from students 
attending those postsecondary education institutions. This provision is applicable to the 
Regents of the University of California only if the regents, by resolution, make it applicable. 

This bill would prohibit the regents, the trustees, and the governing board of each 
community college district from collecting any fees or tuition of any kind from any student in 
an undergraduate program who is the surViving dependent, as defined, of any individual killed 
in the September 11, 2001, terrorist attacks on the World Trade Center in New York City, 
the Pentagon building in Washington, DC, or the crash of United Airlines Flight 93 in 
southwestern Pennsylvania, if the dependent meet.a the financial need requirement.a of the Cal 
Grant A Program and the dependent was a resident of California on.September 11, ·2001, or if 
the individual killed in the attaclai Wa.s a resident of California on that date. The hill would 
require the California Victim Compensation and Government Claims Board to identify all 
persons who are eligible for tuition and fee waivers pursuant to the bill, to notify these 
persons or their parents or guardians of their eligibility, and if requested by the public 

:···:·segments of postsecondary education in the state, on a case-by-case basis, to confirm the 
--'''J~ eligibility of persofui requestirig tlie waiver of tuition and fees. This prohibition would apply 
· ··"·" to the Univ(lrsity of California only if the regents, by resolu.tion, make it applicable. 

(3) Ekisting law also prohibits the Regents of the University of California, the Board of 
. Directors of the Hastings . College of the Law, and the TruEtees of the California State 

University from requiring or collecting any statewide fees or tuition from any surviving 
spouse or child, natural or adopted, of any deceased person who was killed in the perfonnance 

.. .. of active law enforcement or active fire· suppression and prevention duties or who died as a 
· result of an accident or injury incurred in the performance of those duties, if that deceased 

person was a resident of the state,. had the principal duty of law enforcement service or fire 
suppression or prevention, and was employed by a public agency, as defined. Thia provision 
is applicable to the Regents of the University of California only if the regent.a, by resolution, 
make it applicable. 

This bill would expand that prohibition by requiring the governing board of each communi~. 
ty college district to "'.aive fee requirements for any siirviving dependent, as defined, of any 
person meeting those requirements .. The bill would add similar waiver requirements for any 

. student in an undergraduate program who iB a dependent as described in (2). 
!.:.;:·:: ... , :.. • . 

The people of the State of California do enact as follows: 

SECTION l. Section 68120.5 of the Education Code is added to read: 
68120.5. Any determination of eligibility pursuant to Section 68120 shall be consistent with 

any findi.ngs of the Workers' Compensation Appeals Board, using the. same procedures as in 
workers' compensation hearings, as to whether the death of. the person described under 
subdivision (a) of that section was industrial. 

SEC. 2. Section 68121 iB added to the Education Code, to read: 
68121. (a) Notwithstanding any other provision of Jaw, no mandatory systemwide fees or 

tuition of any kind. shall be required or collected by the Regents of the University of 
California or the Trustees of the California State University, from a student who is in an 
undergraduate program and who is the surviving dependent of any individual killed in the 
September 11, 2001, terrorist attacks on the World Trade. Center in New York City, the 
Pentagon building in Washington, DC, or the crash of United Airlines Flight 93 in southwest­
ern Pennsylvania, if he or she meets the financial need requirements set forth in Section 
69432.7 for the Cal Grant A Program and either of the following. apply: . 
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(1) The surviving dependent was a resident of California on September 11, 2001. 

(2) The individual killed in the attacks was a resident of Califorrria on September 11, 2001. 
(b)(l) The California Victim Compensation and Government Claims Board shall identify all 

persons who are eligible for tuition and fee waivers pursuant to this section or subdivision (j) 
of Section 76300. That board shall notify these persons or, in the case of minors, the parents 
or guardians of these persons, of their eligibility for tuition and fee waivers under these 
provisions. This notification shall be in writing, and shall be received by all of the 
appropriate persons no later than July 1, 2003. 

(2) The Trustees of the· California. State University, the Regents of the University of 
California and the governing board of each community college district in the state shall waive 
tuition and fees, as specified in this section and in subdivision (j) of Section 76300, for any 
person who can demonstrate eligibility. If requested by .the California State University, the 
University of California, Hastings College of the Law, or a California Community College, the 
California Victim Compensation and Government Claims Board, on a case-by-case basis, shall 
confirm the eligibility of persons requesting the waiver of tuition and fees, as provided for in 
this section. 

(c) A determination of whether a person is· a resident of California on September 11, 2001, 
shall be based on the criteria set forth in this chapter for determining nonresident and 
resident tuition. · 

(d)(l) "Dependent," for purposes of this section, is a person who, because of hiB or her 
relationship to an. individual killed as a result of injuries sustained during the terrorist attacks 
of September 11, 2001, qualifies for. compensation under the .federal September ·nth Victim 
Compensation Fund of 2001· (Title IV (commencing with Section 401) of Public Law 107-42). 

(2) A dependent who is the surviving spouse of an individual killed in the terrorist attacks 
of September 11, 2001, is entitled to the waivers provided in this section until January 1, 2013 . 
. ·· (3) A dependent who is the surviving child, natural or adopted, of an individual killed in the 
terrorist attacks of September 11, 2001,,is entitled to the waivers under this section until that 
person obtains the age of 30 years. 

(4) A dependent of an individual killed in the terrorist attacks of September 11, 2001, who 
is determined to be eligible by the California Victim Compensation and Government Claims 
Board, is also entitled to the waivers provided in this section· until January 1, 2013. 

SEC. 3. Section 76300 of the Education· Code is amended to read: 
76300. (a) The governing board of each community college district shall charge each 

student a fee pursuant to this section. 
(b)(l) The fee prescribed by this section shall be • • • eleven dollars ($11) per unit per 

semester :i11 "' _
141

• 

(2) The chancellor shall proportionately adjust the amount of the fee for term lengths 
based upon a quarter system and also shall proportionately adjust the amount of the fee for 
summer sessions, intersessions, and other short-term courses. In malting these adjustments, 

·the chancellor may round the per unit fee arid the per term or per session fee to the nearest 
dollar. 

(c) .For the purposes of computing apportionments to community college districts pursuant 
to Section 84750, the chancellor shall subtract from the total revenue owed to each district, 98 
percent of the revenues received by districts from charging a fee pursuant to this section. 

(d) The chancellor shall reduce apportionments by up to 10. percent to any. district that 
does not collect the fees prescribed by this section. 

(e) The fee requirement does not apply to any of the following: 
. (1) Students enrolled in the noncredit courses designated by Section 84757. 

(2) California State Univer~ity or University of California students enrolled in remedial 
classes provided by a community college district on a campus of the University of California 
or a campus of the California State University, for whom the district claims an attendance 
apportionment pursuant to an agreement between the district and the California State 
University or the University of California. 
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(3) Students enrolled in creilit contract education courses pursuant to Section 78021, if the 
entire cost of the course, including administrative costs, is paid by the public or private 
agency, corporation, or association with whfoh the district is contracting and if these students 
are not included in the calculation of the average daily attendance of that district. 

(fJ The governing board of a community college district may exempt special part-time 
students admitted pursuant to Section 76001 from the fee requirement. 

(g) The fee requirements of this section shall ·be waived for any student who, at the time of 
enrollment, is a recipient of benefits under the Aid to Families with Dependent Children 
program, the Supplemental Security Income/State Supplementary Program, or a .general 
assistance program or has demonstrated financial need in accordance with the methodology 
set forth in federal law or regulation for determining the expected family contribution of 
students seeking financial aid. The governing board of a community college district also shall 
waive the fee requirements of this section for any student who demonstrates eligibility 
according to income standards established by the board of governors and contained in Section 
58620 of Title .5 of the California Code of Regulations. 

(h) The fee requirements of this section shall be waived for any student who, at the time of 
enrollment is a dependent, or surviving spouse who has not remarried, of any member of the 
California National Guard who, in the line of duty md while in the active service of the state, 
was killed, died of a disabilit.-y resulting from an event th~t occurrec1 while in the active service 
of the state, or is permanently disabled as a result of an .event that occurred while ill the 
active service of the state. "Active service of the state," for the purposes of this subdivision, 
refers to a member of the California National Guard activated pursuant to Section 146 of the 
Military and Veterans Code. 

(i) The fee requirements of this section shall be waived for my student who is the surviving 
.. -,<'Y spouse or the child, natural or adopted, of a deceased person who met all. of the reauirements 

of Section 68120. 
(i) The fee requirements of this section shall be waived for any student in an undergradu­

ate program, including a student who has previously graduated from another undergraduate 
or graduate program, who is the dependent of·anv individual killed .in the September 11, 2001, 
terrorist attacks on the ·World Trade Center in New. York City, the Pentagon building in 
Washington, DC, or the craah of United Airlines Flight 93 in southwestern Pennsvlvania, if he 
or she meets the financial need requirements set forth in Section 69432. 7 for the Cal Grant A 
Program and either of the following applv: 

(1) The dependent.was a resident of California on September 11, 2001. 
(2) The ·individual killed -in the attacks was a resident of California on September 11, 2001. 
(k) A determination of whether a person is a resident of California on September 11, 2001, 

.for purposes of subilivision (j). shall be based· ·On the criteria set forth in Chanter 1 
(commencing with Section 68000) of Part '11 for determining nonresident and resident tuition. 

(l )(1) "Denendent" for purposes of subdivision (j), is a person who, because of his or her 
relationship to an individual killed as a result of injuries sustained during the terrorist attacks 
of Sentember 11, 2001, qualifies for compensation under the federal September 11th Victim 
Compensation Fund of 2001 (Title IV (commencing with Section 401) of Public Law 107-42). 

(2) A dependent who is the surviving soouse of· an individual killed in terrorist attacks of 
September 11. 2001, is entitled to the waivers provided in this section until January 1. 2013. 

(3) A denendent who is the surviving child, natural or adopted, of an individual killed in the 
ten·orist attacks of Seotember 11, 2001, is entitled to the waivers under subdivision W until 
that person obtains the age of 30 years. 

(4) A dependent of an individual lcilled in the terrorist attacks of September 11, 2001, who 
is determined to. be eligible by the California Victim Compensation and Government Claims 
Board, is also· entitled to the waivers provided in this section until January 1, 2013. 

· (m)(l) It is the intent of tbe Legislature that sufficient funds be provided to support. the 
provision of a fee waiver for every student who demonstrates eligjbility purnuant to 
subdivisions (g) to '' • • (j), inclusive. 

(2) From funds provided in the annual Budget Act, the board of governors shall allocate tn 
community college districts, pursuant to this subdivision, an amount equal to. 2 percent of the 
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fees waived pursuant to subdivisions (g) • '' '' to li), inclusive. From funds provided in the 
annual Budget Act, the board of governors shall allocate to community college districts, 
pursuant to this subdivision, .an. amount equal t.o ninety-one cents ($0.91), per credit unit 

·waived pursuant to subdivisions (g) • • • to (i), inclusive, for determination of financial need 
and delivery of student financial aid services, on the basis of the number of students for whom 
fees are waived. Funds allocated to a community college district for determination of 
financial need and delivery of student financial aid services shall supplement, and shall not 
supplant, the level of funds allocated for the administration of student financial aid programs 
during the 1992-93 fiscal year. 

(n) The board of governors shall adopt regulations implementing this section. 

2146 Addllions or changes indicated by ~; delellons by asterisks • • • 

270 279 

.__~~~~~----------................. ~ ................................... m1 ........ r11111111111111111111 



................. ·····.·-· .. . ' . . '., .. .. . 

~";., 

..... ~.~~~ . '.... . ·.. : ' ..•. ,, .. \, .. 

EXHIBIT 3 
COPIES OF CODE SECTIONS CITED 

' 271 



EDUC'A.TION'·CODE 

STUDENT RESIDENCY REQUIREMENTS 
Pt. 41 . 

§ 68044 

§ 68044. Rule~ and regulations concerning student's classification 

The governing boards shall adopt rules and regulations for determining a 
student's classification and for establishing procedures for review and appeal 
of that classification. The adopted rules and regulations shall include provi­
sions requiring that the financial independence of a student classified as a 

. nonresident seeking reclassification as a resident shall be included among the 
factors to be considered in the determination of residency. 

T,he adopted rules and regulations shall, beginning the 1983-84 school year, 
exempt nonresident students who have been appointed to ser.ve as graduate 
.student' teaching assistants, graduate student research assistants, or graduate 
student teaching associates on any campus of the University of Californi.a or 
the California State University, and who have been employed on a 0.49 or 
more time basis, _from the requirement of demonstrating his ()r her financial 
independence urider this section for purposes of reclassification as a resident. 

A student shall be considered financially independent for purposes of this 
section if the applicant meets all of the following requirements: (a) .has not 
and will not be claimed as an exemption for state and federal tax purposes by 
his. or her parent in the calendar year the reclassification application i~ made 
and in any of the three calendar years prior to the reclassification application, 
(b) has not and will not receive more than seven hundred fifty dollars.($750) 
per year ·in financial assistance from his or her parent in the calendar year 
the reclassification application is made and in any of the three calendar years 
prior to the reclassification application, and (c) has not lived and will not live 
for more than six weeks in the home of his or her parent during the calendar 

. year the reclassification app.lication is made and in any of the three calendar 
years prior to the ·reclassification application. 

Other factors which may be considere.cl in determining California residency 
shail be ·defined by the governing boards. In addition, the adopted rules and 
regulations shall include, but. are n\)t limited to, the evidence necessary to 
determine residence, procedures for obtaining residence information and 
procedures for administering oaths in connection with takipg of testimony 
relative to residence. A district governing board may adopt rules and· regula­
tions which are not inconsistent with those adopted by the Board of Gover­
nors of the California Community Colleges. 
(Stats.1976, c. 1010, § 2, operative April 30, 1977. Amended by Stats.1981, c. 102, p. 
703, § 38, urgency, eff. June 28, 1981; Stats.1982, c. 1070; p. 3853, § 1.) 
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EDUCl\.TlON' -CODE: 

-. § 68051: Rules and regulations; ~aicul~:liO'ni'J~:i~e~V~!id·refund 
., . • • .' ,1_ . •"··: ~ '- • 'I~ ,-·-··, ·. ::· .' •' ... ' . .• :,;i: ·•·i..jl'l~-:_-=-.:-t :.•.'•f: ~·-· :.~~·r•:';' . 

: '- .Unl~se otherw:iBe provided. by law,. tJ:ie governing'board .or .district governing board _shall a'l-ol't.;ujes · 
· an~.regulatione riilai;llig·to tl:ie ineth_op-of,.calcrilation o_Mhe '!ffiOunt of iJ9rireaidertt·tiiitldifUiil'me'iliild of 

_. payment, arid, th~ method and_:an;iount.of.~efun.d;_ '. . . , · · 
- (Amended by Stat.s.1990, C:.1372 (S'.B.1864), § 'Z38.)·i'.-'.1·ti: 
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' . ). 

;· cJt,~t6~~d,e::;,b~o~~~ t;"'a~e!~:~.0~t~~ :~~ti~~~} ~h::r~:J'~d~:t,,:r!~~ ~~-~~ 
orders to i.. #ace outside this state where the member 'C:ontJnuea to. ser/s In. the. armed forces' of. the 

~ United 8tstea1 or (2) ia thereaftiir 'retired as im s.Ctive member of·the armed forces of the United States, -
the student·deperident shall not lose hie or her reilident elaesifieatlon until he oi- she has resided in the 
state the minimum ti.me· necessary. to become• resident. ·. · · , . 

·(Amended by St:its,1989, e. 900,-§.'l;.'Stat.s.2000, ri. 671 (A.B.1346), § 1.) · . . . . . . . .. · . ' . 
. ·, 
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- § .. 68075. Memb~l' of armed force• 
.- ..... 

· · · ._ •. :, -•·"(a) An·1indergraduate. atudent' who is a -member of the· arrned.'forcllil of the United Sta~a 
staj;ioned m thiS .state on_ active· duty; except a member of the armed-forces assigned. for· educational 
purposes to a state-supported -institution of higher education, iB entitled to resident classification • • • 

-.onlv far·the Piir!lose.of deterinimng'.the amount of tuition and fees.-· · · ·_,. · , · ,;, - ·._ .• ,·. ·_• '.-.• 

· (b A-etudent·eeekin ·a ndunte .. de ee .. who le a member ofthe.-anned ·forces- of the-United States 
.;_i'.:. st.a one . m· s at.ate ·on-'·ac ve. uty1 except ·a mem er· o . e.anne forces nss1gne or e .uca.~on 

:·,:;·~~·:. . purno~,;.;to•a state-supb-orted institution of higher educ~titln,.~han .be .entltled to resident'cln'..sffication 
onlv for the puroose·of determiliing-the amount af.tuition•nnd fees far no more thnn•one academic vear, · 
and shall thereafter- be subiect to Article.5 (commencing with Section 68060). · . _ , .. 

· (Amended by Stai:S.1iJa!J; c: 900, § 3; Stats.2000, c: 571 (A.B.1346), §. 3,) 
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§ .·1i8075.6. ·Armed forces members; ren;nirtlng in stnte.:fi.]t~wing diechnrge 
A·'~~·a~~~ ;,,~~ ·w;;-. ;,··~~;;,h~; ~f tho~~~~ iorc~~ o~ th~ uniteci.~~~ sbitioniid in tws

0

~t&i.e.·~~ active ·. 
duty for'lno're tli'aii oiiii ·yeiir immedintely.prior' t.P being discharged 'frolt! t~e itrmed .. forces is· Gntl~ti.d ta., 
resident classification for the length of tirria he"or she lives in .tliis.state after being discharged µp to the 
~mtim ti~B n6ceesary t.o become Q rei:Jident, •.,- · . , . . . . 

(Added by Sta.t:i!.1995, c:sag (A.B.723), § 1.)- . 
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. ·:: .. ,-:,._,. ' . ·, '.' . -;. 
· . §. '68076. ·'Dependerit·of Cniifomia resident of·mare than one yenr; ·parenhesidi_ng in· Onlifom_ia·for 

···•· .... , . ·· une._yenr and'contrihu~ing court-ordered· support for'atudont · , ·. ··' · 

· • ~ • Notwithstanding Section 68062, .a student who @ h~ not been· ·Oii ~auit re~id·o~t' or' Oailro;.roe: fo~ 
more than one year and !Q2 iB either"the depende;it _child.of a.O~ornia resident who has had residence in 
Oallfornia for.more than one year prior to the·reoldeih.ce·detenriination date, or has a parent who hae. b_oth 
contributed courlrordered support for the. student on a continuous baeiB and has ·.been .. a Qaliforpia, 

·-·· ... resident for a minimum of one year, shall.be entitled to resident:clru!sification. Thi.a exception shall 
continue until the.student has resided in the ~tate !lie minirnum·tinie n~cessary to become a resident, SO· · 
long as continuous attendance iii maintained at an institution. · · 

(~~n~ed byStat.s,1991, "'. ~56 ~4:11:~~4~), § l: Stats.19,93, c.,B (AB,46)'. § 15,, •f!';,April llj, .19.~3.).: 
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§ 68077. - Grad~ato of Califo,.;.ia school operated by th~. United St.ates .B.ureau of.Indian Affaira; 
. ,. residentclirnsL"ic:ition· · ·-- · · · __ , 

'-' • _; Notwithsw_;,dlng Sectfon:68062,_ a·student who iB a· graduate of any achool locate_d·in California 
that is· operated by the United States Bureau. of Indian Affairs, iilcluding; but not limlted to, the ShenI)RO· 

Indian 'High .School, shall be entitled to resl_dent classificat!on. This eicceptlon shall continue eo long as 
-contit_mou_a atte_ndance iB me.inteJned by the student at-an inet!tution. · ._._ .·· _ . ·: ... · - ; . · · ·- .-> · .· · ' 
(Added by StatS.1989, c. 424, § · 1. · .Ariiend~d By Stata.rnsa,' ~ s (A.B.46J, § Hi, efi, April 15; 1998.) · · • . . ... . . . . ~· .·, 
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- .. . . 

§ 6B078. Student holding credential; other conditions 

: (al A student holding a ;ilia credential ~uthorn;,;i:-~ervice in"the public schools of this_atata who.is: 
emptoyed by a school district in- a _full,time ·position requiring' certification _qualificationa for .the college 
year in whic)l the student enrolls in sn inatitution • • •is entitled to resident daasifical;ion,if-thnt·student 
meets any o_f the following requirementa: . - . - -

• • • :cf)· He- or. she holds a provisional credential and • • · • is enrolled at ,;,; institution in cou,:.es 
•. , necessary to obtain another type of credential authoritlng service in the public schools. · · 

_ • _ • . ': (2) He or she· holda ~ crede~tial _ise;wd p;;;si;imt 'tci' Section 44260 ~~d • . .; .- ;; 'enrolled at an: 
inatitut.ion in cour~ea.necesaary to'fuIBU.credential requiremerita.-.:.,_ . - _.-. · 

-.' '.·.' (3) He o~_'ahe .is enrolled at an.~tttuti~n in courses riecessnry to fuwll th~. requirenienf,s-for a 
fifth yeur of education prescribed by subdivision ·(b) of Section 44269.- · · ·-. · • · ·---. : -: . :_,-.. · · · · 

_ (b\ N-otWitiliitsnahig ~v-otlier provision ~(law, a ~tu-denfh~lal;g ·;; vauci ·om,;_,;~n~; pemit ~uthonz: 
in[ service in the public schoola of this atate, who lB emoloved bv· a achoo! district m a full-time· position 
reouirin certificnt.ion ualiftcations for the academic VBE!.l' in which the student enrolls at an institution in 
courses necesaarv to ill teacher credenti reouirementai 1e entitle to roe ent. cless!fication onlv for 
tho purnose of. determining the amount of tuition and foes- for no more than one yeur. Thereafter, the 
student shatl be eubject to Article 5 (commencing with.Section 68060). 

-(c) Thiii aect.ion shall not be cbnati-\ied t<i" ii.ff~ct the -~dnliesi~ns Pollcies of anv .teacher" nrep.U:atio!i . 
-progrrun:· :·.. · .. · ,.; ! •• 

(Airiericled by Sta~.2000,· c. 949 (A.B~632), § l, eff. Sept. 3o,· 2000.) -· ·-. -···,.·-.·.· ''. ... :· .. : ... ' ,• . . '' ·, ..... ' . .: .'.' ·. ' '· 
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. § 68082. · Native American 
A student who is native American is entitled to resident dassificatiori for 

attendance at a community college if the student is also attending a school 
administered by the Bureau of Indian Affairs located within the community 

college district. 
As used in this section, "native American" means an American Indian. 

(Added by Stais.1977, c. 36, § 502, eff. April 29, 1977, operative April 30, 1977.) 
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§ 68083. ::Residerttciassificatfoa·ror tuition:" am~tiitlt J.udent ~thliite !rt trairtirig ~t u·.s. Olympic 
'I'r~iniag O~n~r . . · · · · :·:· 

(•) Ally amateur student athlete· iD trahiing at the United States Olympic Tre.inln:g Genter ·in· Ohula · 
V!Bta is entitled to resident clBBslfication for tuition· purposes untll he or she' haa resided !ri t:.he•:state the 

· m!nlmwn timenecess.Bl'Y to become·aresldent. · · · 
·: <hl '.'AmateUl' student. ~t.hlete," for ·purpoe~s of this a~ctlori, :means e:n~. student-~thlete wlio: ineete i.he · 

eligibility atandii.rda·· esfablliihed by the natlonB! goverrilng ·body for ·the' sport" In 'whlcl\ the athlete 
competes: · · ... · .. : · ... · 

(Aaded,byStats.10_97_,;·c. 438'(A.Bil317), §.1.l·. ·· .. ·.:c ·• · -~ . · , : 
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§ S8084. Military mi~slon~ ',.'.;iiuiin~ent 'acti~n's'; f~d~ral' -.;i~il ·~~~~ eiJ;pioyeeB .•nd their dcpen-
. deritii· . · 

~ ' ·~ - I 

. A parent who ill a federal civil.service employe~ and.hill or h& nauirai•·or adopted dependent childre~- . · 
are entitled to. resident c!asBlficatioil ·at the' California State Uli.iv&sity;· the "University .of California,. or a· 
California c·ommunity college if the parent hBB move<I to. this state BB a ·result· of.•a inllitary mission 
realignment action· that involves· the ~el a cation of at le~t 100 employees. This Clssaification' shall 
.continue until• the.'student is entitled 'to.,be classified as a resident ptirauant.to Section 68017, so long as 
the student continuously• attends. Ill] institution:of .public. highel: "eduoatfon' : .. The Trade ·and Coµun&ce 
Agency ·Bh~U certify qµalifying military· niiaaion realigrunent actions under' this· section· and provide this 
infcirmati.on to the California:'Oom,munity Colleges, the·Callforiiia State·Univerility;' li.nd•the Univeniity·of 
e~o,rnia_."_" : ·:· ... _-·,-' _·,:,:,' ·~::·: '. :·. ·,,·' ~." ·.· .. ·. • '. ··,i ~ ... -:.·,·I· .... ·'... ·.r- • ' ' ' • '. ·~;, ···, '':·. • • ' ' ~· '.· 

(Added by \)tii.t'l.1998, ~ 95~ (AB.6~?l.-.§ 31 "ff· .s.·epl 2~: _Hl98) ~ "_. _ .- . .. , " 
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EDUCATION CODE 

68121. Students who a.re- surviving dependents of individual !tilled in September 11, ~001, 
terrorist nttacl<B; tuition and fee waivers 

(a) Notwithstanding any other provision of law, no mandatory systemwide fees or tuition of any kind 
sha.IJ be required or collected by the 'Regents of the University of California or the Trustees of the 
California State University, from a student who is in an undergraduate program and who is the surviving 
dependent of any individunl killed in the September 11, 2001, terroriBt attacks on the World Trade Center 
in New York City, the Pentagon building in Woshington, DC, or the tt!l.Sh of United Airlines Flight 93 in 
southwestern Pennsylvania, if he or she meets the financial need requirements set forth in Section 
694132.7 for the On! Grant A Program and either of the following apply: 

(1) The surviving dependent was a resident of California on September 11, 2001. 

(2) The'indiviciual killed in the attacks was a resident of California on September 11, 2001. 

(b)(l) The Cn!ifornia Victim Compensation and Government Claims Boa.rd ehull identify nil persons 
who are eligible for tuition and fee waivers pursuant to this section or subdivision (j) of Section 76300. 
That board shall notify these persons or, in the case of minors, the parents or guardians of these persona, 
of their eligibility for tuition and fee waivers under these provisions. This notification shall be in writing, 
and eha.IJ be received by nil of the appropriate persons no Jator than JWy 1, 2003. 

(2) The Trustees of the Cn!ifornia State University, the Regents of.the University of California and the 
governing boa.rd· of each community college district in tiie suite shall waive tuition and fees, as specified in 
this section and in. subdivision (j) of Section 76300, for any person who can demonstrate eligibility. If 
requested by the California Stats University, the University of California, Hastings College of the Law, 
or. n California Community College, the California Victim Compensation and Government Claims Board, 
on a c!l.Se-by-cass basis, shnll confirm the eligibility of persona requesting the waiver of tuition and fees, 
a.• provided for in this section. 

· (c) A·. detennination of whether a person is a resident of California on September 11, 2001, shall be 
based on the criteria set forth in this chapter for determining nonresident and resident tuition. 

(d)(l) "Dependent," for purposes of this section, is a person who, because of his or her relationship to 
an individunl killed as a result of injuries sustained during the terrorist attaclm of September 11, 2001, 
qualifies for compensation under the federal September llth Victim Compensation Fund of 2001 (Title fV 
(commencing with Section 401) of Public Law 107-42). 

(2) A dependent who is the surviving spollSe of an individual killed in the terrorist attack. of 
September 11, 2001, is entitled to the waivsrs provided in this section until January 1, 2013. 

(3) A dependent who is the surviving child, natural or adopted, of an individunl killed in the terrorist 
attac\m of September 11, 2001, is entitled to the waivers undor this section until that person obtains the 
age of 30 yearn. 

(4) A dependent of an individual killed in the terrorist attacka of September 11, 2001, who is 
determined to be eligible by the California Victim dompensntion and Government Clabns Board, is also 
entitled to the waivers.provided in this section until January 1, 2013. 
(Ad<led by Stats2002, c. 450 lAB.174G), _§ 2.) 
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... 
. asrno.5. ·Nonresident.tuition llt California Ste.le Univeralty and California Commu~icy Colleges; 

payment exemptions; requirements . 

Notwithstanding any other provision o.f law: 
(a) A student, other than a nonimmigrant alien ,,;ithin the meaning of paragraph (15) of subsection (n) 

of Section 1101 of Title 8· of the United States Coda, who meets all of· the following requirementa·ahall' be 
e.xempt from paying nonresident tuiti.on at the Cnlifomla State Univeraity and the Callfornlo Community 
Colleges: 

(1) High school attend"C'ce In: California fo; three or more years. 

(2) Graduation from a California high school or attafument of the! equivalen·t th·e~eof. 
(3). RegiBtration as an entering ~tu dent at, or current enrollment at, an accredited in!ititution of higher 

education in Cnlifoi:nia riot earlier than the fall se.mester gr quarter of the 2001--02 academic. year. 

(4) In the case of a ·person without lawful immigration status, the filing of an affida'1it wi.th the 
institution of higher education stating that the student has filed an .application, to legalize his or her 
immigration status, or will file an application as soon as he or she is eligible to do so. 

. (b) A student exempt from nonresident tuitloit under this section may· be reported by a community 
coUege district as.• full-time equivalent student for apportionment p,urpoaes. · · 

(c) The Board of Governors of the California Community Colleges ani:l the· Trustees of the California 
State University shall prescribe rules and regulations for the implementation of thia section. 

(d) Student informotion.obtained in the implementation of this section io confidential. · 

(Added by Stats.2001, c. 814 (A.B.54Q), § 2.) · · 
. . . , .......__ __ .I . 
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.i 76140. Nonresident tuitio.n;. exemptions 

(a) A commuruty college district may admit and shall.charge a tuition fee to nonresident students. The 
d1Btmt may exempt from all or parts of the fee any person described in paragraph (1) _or· (2): 

· (1) All nonresidents who enroll far six or fewer units. · ExemptionB ·made pursuant to this paragraph 
ah all not be made on an individual basis. 

(2) Any nonresident who is both a citizen and resident of a foreig~ country, ' .; ' i! the nonreside~t 
has demonstrated a financial need farthe exemption • • •. Nat more than 10 percent of the nonresident 
foreign students attending any c'ommunity college distrii.t may be so exempted. Exemptions made 
pursuant Lo this paragraph may be made on an individual basis. 

(bl A district may contract with a slate, a county contiguous to Caiifo~nia, the federal government, ~ a 
foreign country, or an agency thereof, far payment of all or a part of a nonresident student's tuition fee. 

·(c) Nonresident studenl.9 ·shall not be. reported as full-time equiva!ei1t students (F'l'ES) far state 
apportionment purposes1 ·except as provided by subd~vision (k) or another s1..atute1 in _whic.h case a 
nonresiden~ tuition fee may not be charged. · 

(d) The nonresident tuition fee shall be set by. the governing board of each coinmunity college district· 
not late.r than February 1 of each year for the succeeding fiscel year. The governing board of each 
community college district shall' provide nonresident studenl.9 with notice of nonresident tuition fee 
changes during the spring term before the fall term in which the change wiU take effecl Nonresident 
tuition fee increases shall be gradual, moderate, and predictable. The fee may bs paid in installments, as 
determined by the governing board of the district. 

(e) The fee ·established· by the g~verning board pursuant to subdivision (d) shall represent' for 
nonreeident studenta enrolled hi SO semcster units or 45. quarter units. of credit per fiscal year (1) the 
amount that was expended by the district for the expense' of education as defi11ed by· the California 
Community College Budget and' Accounting Manual In the preceding fiscal year increased by the 
projected pe,cent increase in the United States Consumer Price Index es determin.ed by the DepBrlment 
of Finance for the current fiscal year and succeeding fiscal year and divided by the ·FTEs (induding 
nonresident students) attending in. the district in the preceding fiecel year, (2)·the ei<pense of education 'in 
the preceding fiscal year.of all districts increased by the projected percent Increase in the United States 
ConBumer Price Index as determined by the Department of Finance for the fiscal year and succeeding 
liscel year and divided· by the FTES (including nonresident studllnts) attending ell districts during the 
preceding fiscal year,· (3) an amount not to exceed the fee established by the governing board of any 
contiguous district, or (4) an amount noi to exceed the amount that wes expended by the district· for the 
expense of education, but in no. case less than the statewide average as set forth in paragraph (Z). 
However, if for the district's preceding liecai Y•!" FTES of all s4Jdents attending in the district in 
noncredit courses is equal to, or greater than, 10 percent of the district's totai FTES attending ill the 
district, the disti1ct, in celculating the amount in paragraph (1), may substitute, instead, the data for 
experuie. of education in grades lS and 14 and FTES in grades 13 and 14 .attending in the distric.t. 

(!) 'l'.he governing board of each community college district alao shall • • • adopt a tuition f~~ ner unit 
of credit ro; nonresiden.t ~dents enrolled in more or less thanl6 units of credit per term by dividing the 
fee detemuned m subd1ylBlon (e) by SO far colleges operating on the semester system and 45 for colleges 
op?'"ating on ·the quarter eyatem and rounding to the nearest whole dollar. The· aame rate shall be 
uniformly charged nonresident students attending any.terms or sessions maintained by the community 
c9llege. The rate charged shall be the rate established for. the fiscal year in which the te1m or session 
•.nds. · · - · · " . · . . 

: . (g'l. In .•doptin!l'. •tuition fee far n_o~esident stude.nts, the governing board. of each commu.nity college 
distMct snall conmder nonresident tuition fees of pubhc community colleges in other states. . 

(h). Any lase in ~ietrict revenue generated by the nonresident tuition fee shall noi be .offset by 
add1tiannl state fundmg. · · · · 

. (i) Any dis~ct that has fewer than 1,500 FTES and whose boundary la within 10 miles of another state 
that has s re01procity ~greement with California governing student attendance and fees may exempt 
students from that state from the mandatory fee requirement described in subdivision (a) for nonresident 
studenta. · · · · 

.Gl Any di~trict that has more th.;, 1,500, but lees than 3,001, FTES and whose boundary is within 10 
miles of •n?tner state that has a re01proc1ty agreement with California governing student attendance and 
fees _ma~, m any .one .fiscal ~e'.":, exempt up to 1.00 FTES from that state from the mandatory fee 
reqwrement descnbed m subdma1on (a) for nonresiaent students. . . 

(k) The attendance of nonresident ~tudente who are exempted pursuant ~ subdivision (i) or (j) from 
the_ mandatory fee reqwrement .described in subdivision (a) for nonresident students may be reported as 
resident FTES .for state apportionment purposes. Any nonresident student reported as resident FTES 
for scate apport10nment purpoa~s purs~nnt to .subdivision (i) or (j) shall pay a fee of forty-two dollars 
($42) per course unit, That fee is to be included in the FTES adjustments described in Section q6330 for 
purposes of computing npporaonments. · · · --

(Amended by Stats.1989, c. 985; § 1; Stats2· -8--5-c. 170 °cA.B.8058) § 1 s ts 9 · 
§ !; Stats.1995, c. 758 (A.B.446), § 39.) . , ; ta .1 92, c. 1236 (8.B.2000), 
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Title 5 California Community Colleges § 54022 

3. Editorinl correction of HISTORY I (Regi•lllr 95, No. 19). 

Chapter 5. Students 

Subchapter 1. Student Residence 
Classification 

§ 54000. Uniform Residency Requirements. 
The provisions of this chapter implement and should be read in con­

junction with the Uniform Residency Requirements contained in part 41 
(commencing with section 68000) of the Education Code. 
NmE: Authority oited: Sections 66700, 68044, and ?0901, Education Code. Ref· 
erence: Pnrt 41 (commencing with Section 68000), Education Code. 

HlsTORY 
I. Repealer of chnpter 1 (sections 54000, 54001, 54100, 54101) and new chapter 

1 (sections 54000 through 54082, not consecutive) filed 6--25-73 OB an emer­
gency; effective upon filing. Certificate of Compliance included (Register 73, 
No. 26). For prior history, see Register 70, No. 16. 

2. Amendment ofNOTE f1kd 11-4-?7; effective thirtieth day thereafter (RegiBter 
77, No.45). 

3. Repealer of chnpter 1 (sections 54000-.5~082,.not consecutiv.e) and new chal'ter 
I (sections 54000-54070, not consecutive) filed 11-22-82; effective thirtieth 
dny lhereofter (Register B'.!, No. 48). For.priorhistory, see Registers 79, No. 46; 
7?, No. 45; 74, No. 45; ?4, No. 10; nnd 73, No. 44. 

4. Amendment filed 3-4-91 by Board of Governors of California Community Col­
leges with the Secretary of State; operative 4-5-91 (Register 91, No. 23). Sub­
mitted to OAL for printing only pursuant to Education Code Section 
7090J.5(b). 

5. Editorial com:ction of HISTORY 4 (Register 95, No. 19). 

§ 54001. Adoption of Rules end Regulations; Publicetlon; 
Uniformity. a The residence detennination date and a summary of the rules and regu­

• latioas adopted by the Bonrd of Governors and district governing boards 
, pursuant to chapter 1, part 41 of di vision 5 of the Education Code, com­

mencing with section 68000, shall be published iii the district catalogs 
and/or addenda thereto. The applicable Education Code provisions and 
the rules and regulations adopted by the Board of Governors and the dis­
trict shall be made available to the students at each district. 
N01E: Authority cited: Sections 66700 and 70901, Education Code. Reference: 
Section 70901, Education Code. 

HISTORY 
I. New section :filed 3-4-91 by the Board of Governors of California Community 

College• with the Secretary of State; operative 4-5-91(Register91, No. 23). 
Submitted to OAL for prioting only pursuant to Educatioo C.ode Section 
70901.S(b). ' 

2. Amendment filed 5-15-93; operative 6-4-93 (Register 93, No. 25). 
3. Editorial com:ctioo of HISTORY J (Regislllr 95, No. 19). 

§ 54002. Residence Determination Date. 
"Residence determination dare" is that day immediately preceding the 

opening day of instruction of the quaner, semester, or other session as set 
by the district governing board, during which the student proposes to at­
tend a college. 
NolE: Authority cited: Sections 66700, 68023, 68044, nnd 70901, Education 
Code. Reference: Section 68023, Educatioo Code. 

HISTORY 
1. Amendment filed 3-4-91 by B onrd of Governors of CnliforniaCommunity Col­

leges with the Secretary of State; ope'rative 4-5-91 (Register 91, No. 23). Sub­
mitted to OAL for printing only pursuant lo Education Code Section 
70901.5(b). · 

2. Editorial correction ofHJSTORY J (Regi•ter 95, No. 19). 

§ 54010. Residence Classification Procedures. 
(a) Residence classification shall be niade for each student at the time 

applications for admission are accepted and whenever a student has not 
been in attendance for more than one semester or quarter. A student pre­
viously classified as a nonresident may be reclassified as of any residence 
determination date. · 

(b) The srudent shall be required to present evidence of physical pres­
ence in California, intent to make California the home for other than a 

temporary purpose and, if the student was classified as a nonresident in 
the preceding term, financial independence. · 

(c) Community college districts shall require applicants to supply in­
formation as specified in this chapter and may require additional infor­
mation as deemed necessary. 

(d) The district shall weigh the information provided by the srudent 
and determine whether the student has clenrly established that be or she 
bas been a resident of California for one year prior to the residence deter­
mination date. 

(e) Applicants shall certify their answers on residence questionnaires 
under oath or penalty of perjury. 

(f) Pursuant to Section 54300, the district may authorize any informa­
tion required by this section to be submitted electronically using en­
crypted digital signatures as specified in Section 54300. 
NOTE: Authority cited: Sections 66700, 68044, ?0901 nnd 70901.l, Educution 
Code. Reference: Sections 68044, 68062 and 70901.1, Education Code. 

HISTORY 
I. Amendment filed 3-4-91 byBonrd of Governor• of California Commuoity Col­

leges with the SecreUiry of State; operative 4-5-91(Register91, No. 23). Sub­
mitted to·OAL for printing only pursuant to Education Code Section 
70901.S(b). . 

2. Editorial correction of HISTORY 1(Regislllr95, No. 19). 
3. New subsection(!) nnd nmendment of NOTE filed 5-13-99; operative 6--14-99 

(Register 99, No. 20). _ · .... 

§ 54012. Residence Questionnaires. 
(a) Each community college district shall use a residence question­

naire in making residence classifications. 
(b) The residence questionnaire shall ask each student where the stu­

dent has maintained his or her home for the last two years and whether 
the student has engaged in any activity listed in subsection (f) of section 
54024. 

(e) The questionnarre shall ask each srudent under 19 yenrs of age 
where the parent has lived for the last two years and whether the parent 
has engaged in any activity listed in subsection (f) of section 54024. 

(d) If the student, or the student's pnrent if the student is under age 19, 
bas either maintained a home outside of California at any time during the 
last two years, or has engaged in any activity listed in subsection (f) of 
section 54024, the student shall be asked for additional evidence of intent 
to reside in California such as that identified in subsection (e) of section 
54024. 

(e) The Chancellor shall provide a sampl.e _residence questionnaire 
. _which districts may use in compiying with this requirement .. 

NOlE: Authoritv cited: Sections 66700, 68044 nnd 70901, Educntion Code. Ref­
erence: Sections 68044 nnd 68062, Education Code. 

HISTORY 
1. Amendment filed 3-4-91 by Board of Governors of Califomin Community Col­

leges with the Secreurry of State; operative 4-5-91 (Register 91, No. 23). Sub­
mitted to OAL for printing only pursue.at to Education Code Section 
70901.S(b). 

2. Editorial correction of HISTORY 1 (Register 95, No. 19). 

§ 54020. Residence. 
In order to establish a residence, it is necessary that there be a union 

of act and intent. To establish residence, a person capable of establishing 
residence in California must couple his or ber physical presence in Cali­
fornia with objective evidence that the physical presence is with the in­
tent to make California the home for other than a temporary purpose. 
N01E: Authority cited: Sections 66700, 68044, and 70901, Education Code. Ref­
erence: Sections 68017, 68060, 68061 and 68062, Education Code . 

. HISTORY 

1. Amemlmentfiled 3-4-91 by Bonrd of Governors of California Community Col­
leges with the Secretary of State; operative 4-5-91 (Register 91, No. 23). Sub­
mitted to OAL for printing only pursunnt lo Education Code Section 
70901.S(b). 

2. Editorial correction ofH!SToRY 1 (Regl.<ter95, No. 19). 

§ 54022. Physical Presence. 
(a) A person capable of establishing residence in California must be 

physically present in California for one year prior to the residence deter­
mination date to be classified as a resident student. 
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§ 54024 BARCLAYS CALIFORNIA CODE OF REGULATIONS Title 5 

(b) A temporary absence for business, education or pleasure will not 
result in loss of California residence if, during the abseoc-e;the person a]. 

ways intended.to return to California and did nothing inconsistent with 
that inte11t. 

(c) Physical presence within the state solely for educational purposes 
does not constitute establishing California residence regardless of the 
length of that presence. 
NoTE: Authority cited: Sections 66700, 68044, and 70901, Educntion Code. Ref­
erence: Sections 68017, 68023, 68060, 68061 and 68062, Education Code. 

HISTORY 
l. Amendment filed 3-4-91 by Board ofGovemm:s of California Community Col­

leges with the Secretary of State; operative 4-5-91(Register91, No. 23). Sub­
mitted to OAL for printing only pursuant to Education Code Section 
70901.S(b). 

2_ Editorial correction of HISTORY l (Register 95, No. 19). 

§ 54024. Intent. 
(a) Intent to make California tbe home for other than a temporary pur­

pose may be manifested in many ways. No one factor is controlling. 
(b) A student who is 19 years of age or over, and who has maintained 

a hom_e in California continuously for the last two years shall be pre­
sumed to have the intent to make California the home for other than a 
temporary purpose unless the student bas evidenced a contr;.ry intent by 
·having engaged in any of the activities listed in subsection (f) of this sec­
ti0n. 

(c) A student who is uader 19 years of age shall be presu'med to have 
the intent to make California the home for other than a temporary purpose 
if both the srudent and his parent have maintained a home in California 
continuously for the last·two years unless the srudent has evidenced a 
contrary intent by having engaged in any of the activities listed in subse;:-
tion (f) of this section. · 

(d) A srudent who does not meet the requirements of subsection (b) or 
subsection (c) of this section shall be required lo provide evidence of in­
tent to make California the home for other than a temporary purpose as 
specified in subsection (e) of this section. 

(e) Objective manifestations of intent to establish California residence 
include but are not limited lo: 

(1) Ownership of residential property or continuous occupancy of 
rented or leased property in California. 

(2) Registering to vote and voting in California. 
(3) Licensing from California for professioaa! practice. 
(4) Active membership in service or social clubs, 
(5) Presence of spouse, children or other close relatives in the state. 
(6) Showing California as home address on federal income tax fonn. 
(7) Payment of California state income tax as a resident. 
(3) Possesoing Califomfa i:::.otar -.-~h:~lo licen;e plates. 
(9) Possessing a California driver's license. 
( 10) Maintaining permanent military address or home ofrecord in Cal-

ifornia while in ai:med forces. 
(11) Establishing and maintaining active California bank accounts. 
(.12) Being the petitioner for a divorce in California. 
(f) Conduct inconsistent with a claim of California residence includes 

but is not limited to: · · 
(1) Maintaining voter registration and voting in another state. 
(2) Being tbe petitioner for a divorce in another state. 
(3) Attending an out-of-state institution as a resident of that other 

state. 
(4) Declaring nonresidence for state income tax purposes. 

NO'rE: Authority cited: Sections 66700, 68044, and 70901. Education Code. Ref­
eronce: Sections 68017, 68060, 68061 and 68062, Education Code. 

HlsTDRY 
I. Amendment filed 3-4-91 by BonrdofGovcrnora of California Community Co\­

\e¥es with the Secretary of State; operative 4-5-91 (Register 91, No. 23). Sub­
!Dltted to OAL for printing only pursuant to Education Code Section 
7090!.5(b). 

2. Editorial correction of HlSTORY l (Register 95, No. 19). 

§ 54026. Burden. 

NOTE: Authority cited: Sections 66700, 68044, end 70901, Education Code. Ref­
erence: Section 68041, Education Code. 

HlsTORY 
I. Amendment filed 3-4-91 by Board afGovemora of California Community Col· 

leges with the Secretary of State; operative 4-5-91 (Register 91, No. 23). Sub­
mitted to OAL for printing only pursuant to Education Code Section 
70901.S(b). 

2. E<litorinl correction of HISTORY 1 (Regieter95, No. 19). 

§ 54028. One-Year Waiting Period. 
The one-year residence period which a student must meet ta be classi-. 

fied as a resident does not begin to run until the student both is present 
in California and bas mariifested clear intent to become a California resi­
dent. 
Nara: Authority cited: Sections 66700, 68044, and 70901, Education Code. Ref­
erence: Sections 68017, 68060, 68061 and 68062, Educlllion Code. 

HlsTORY 
I. Amendment filed 3-4-91 by Board of Gavemorn of California Community Col­

leges with the Secretary of State; operative 4-5-91(Register91, No. 23). Sub­
mitted to OAL for printing only pursuant to Education Code s·ection 
7090l.5(b). . · 

2. Editorial correction of HISTORY 1 (Register 95, No. 19). 

§ 54030. Reestablished Residence. 
If a student or the parents of a minor student relinquish California resi­

dence after moving from the state, one full year of physical presence, 
conplerl with nne fu11 year of demi:>nstrated intent to-be a California resi­
dent, is required to reestablish residence for lllition purposes, except as 
provided in Education Code section 68070. 
NOTE: Authority cited: Sections 66700, 68044, nnd.70901, Education Code. Ref­
erence: Sections 68017, 68060, 68061 nnd·6B062, Educntion Code. 

HISTORY. 
l. Amendment filed 3-4-91 by Board of Govern om of California Community Col­

leges with the Secretary of State; operative 4-5-91(Register91, No. 23). Sub­
milted to DAL for printing only pursuant to Education Code Section 
70901.S(b). ' -

2. Editorinl correction nf HlsTORY I (Register 95, No. 19). 

§ 54032. Financial Independence. 
(a) A student seeking reclassification as a resident, who was classified 

as a nonresident iii the preceding term, shall be determined financially in­
dependent or dependent in accordance . with Education Code section 
68044. 

(b) A srudent who has established financial independence may be re­
classified as a resident if the student has met the requirements of section 
54020 for one year prior to the residence determination date. 

..(c) In detennining whether tbe srudent has objectively manifested in­
tent to establish California residence, financial independence shall weigh 
'ill favor of finding Califorllia residence·, and financial dependence shall 
weigh agai.nst finding California residence. · 

(d) Financial dependence in the current or preceding caleodar year 
shall weigh more heavily against finding California residence than shall 
financial dependence in earlier calendar years. Financial dependence in 
the current or preceding calendar year shall be overcame only if 

(I) the parent on whom the student is dependent is a California resi­
dent, or 

(2) there is no evidence of the_ srudent' s continuing resid_e_nce in anoth­
er state. 
NOTE, Authority cited: Sections 66700, 68044, and 70901, Education Code. Ref­
erence: Section 68044, Education Code. 

HISTORY 
I. Amendment filed 3-4-91 by Board of Governors of California Community Col­

leges with the Secretary of Stnte; operative 4-5-91(Regist~r91, No. 23). Sub­
mitted to OAL for printing only pursuant to Educauon Code Sect.Jon 
70901.S(b). 

2. Editorinl correction of HISTORY I (Regieter 95, No. 19). 

§ 54040. Self-Supporting Exception. 
· Any student claiming application of the self-supporting eJtception 

pursuant to Education Cade section 68071 shall provide evidence such 
as: documentation, including W-2 forms or a letter from the employer, 
showing earnings for the year i=ediately preceding the residence de· 
termination date of attendance, a statement that the student bas actually 
been present in California for said year (short absences from the state for 

Tue burden is on tbe srudentto demonstrate clearly both physical pres­
ence _in California and intent to establish California residence. 
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business or pleasure will not preclude the accumulation of time), and a 
statement showing all expenses of the student for said year. 

A.om: Authority cited: Sections 66700, 68044. nnd 70901, Education Code. Ref-
9ence: Sections 68044 and 68071, Education Code. 

' HISTORY 
l. Amendment filed 3-4-91 by Board of Govern om of California Co=mtlty Col­

lc~es with the Secretary of State; operative 4-5-91 (Register 91. No. 23). Sub­
IDJtled to OAL for printing only pursuant to Education Code Section 
70901.S(b). 

2. Editorial com::.ction of HrsTORY 1 (Register 95, No, 19). 

§ 54041. Mllftary Dependent. 
A dependent natural or adopted child, stepchild or spouse of a member 

of the armed forces of the United States claiming residence status pur­
suant to section 68074 of the Education Code shall provide a statement 
from the military person's commanding officer or personnel officer that 
the military person's duty station is in California on active duty as of the 
residence determination date; or that the military person is outside of Cal­
ifornia on active duty after having been transferred immediately and di­

. rectly from a California duty station after the residence determination 
date; or that the military person has, after the residence determination 

(d) Notwithstanding any other provision of this subchapter, an alien . 
who was classified as a California resident by any college in a district as 
of September30, 1991. or during theFall 1991 term, shall not be subject 
to reclassification unless the student has not been in attendance at any 
college in the district for more than one semester or quaner. 
NO'IE: Authority cited; Sections 66700, 68044 and 70901, Education Code. Ref­
·erence: Section 68062(b), Education Code; 8 U.S. C. 1101(a)(15); Toll v. Ma reno, 
458 U.S. 1 (1982); and Regents of lhe University of California v. Bradford, 225 
Cal.App.3rd, 972, 276 Cal. Rptr. 197 (1990). 

HISTORY 
1. Repealernnd new section filed 3-3-86; effective thinieth day thereafter (Regis-

ter 86, No. 10). · 
2. Amendment filed 3--4--91 by Boord of Governors of California Community Col­

leges with the Secretary of State; operative 4-5-91(Register91, No. 23). Sub­
mitted to OAL for printing only pursuant to Education Code Section 
70901.5(b). 

3. Amendment filed S-30-91; operative 9-29-91 (Register92, No. 4). 
4. Editorial correction of printing error in second paragraph (Register 92, No. 12). 
5. Repealer and new section filed 1-16-92; operative.Z-18-92 (Register 92, No. 

18) . 
6. Editorial correction ofHJSTORY 2 (Register 95, No. 19). 

§ 54045.5. Nonresident Tuition Exemption. date, retired as an active member of the armed forces of the United States. 
A statement that the student is a dependent of the military person for an 
exemption on federal taxes·shall also be provided .. 
NOTE: Authority cited: Sections 66700, 68044 and 70901, Education Code. Ref­
erence; Sections 68044 and 68074, Education Code. 

HISTORY 

(a) In accordance with Education Code section 68130.5, any student, 
other than -a student. who is a rionimmigrant alien under .B .. U.S.C ... 
1101 (a)(l5), shall be exempt from paying nonresident Lui ti on at any com­
munity college district if he or she; 

1. Amendment file.dc6-,8-83; effective thirtieth day thereafter (Register 83, No. 
24). "·'\"? 

2. Amendmenlfilcd':i..;4..91by Board of Govern om of California Co=unity Col­
leges with the Secreliiry of Stale; operative 4-5-91(Register91, No. 23). Sub­
mitted to DAL for printing only pursuant to Education Code Section 
70901.5(b). . 

.. Editorial correction of HISTORY 2 [Register 95, No. 19). 

9 54042. Member of Military, 
' A student claiming application of section 68075 oftheEducatioo Code 

must provide a statement from the student's co=ding officer or per­
sonnel officer tha\ the assignment to active duty in this state is not for edu­
cational purposes. The student should also produce evidence of the date 
of assignment lo .l:;alifomia 
NOTE: Authority cited: Sections 66700, 68044, and 70901, Education Code. Ref­
erence: Sections 68044 and 68075, Education Code. 

.. HlsTORY 

(1) Attended high school in California for three or ·mare years; 
(2) Graduated from a California high school or attained the equivalent 

of such graduation; and ., . 
(3) Registers for or is enrolled in a course oftered by any college in the 

district for any term commencing on or after January 1, 2002. 
(b) Any student seeking an exemption under subdivision (a) shall 

complete a questionnaire farm prescribed by the Chancellor and fur­
nished by the district of enrollmen~ verifying eligibility for this nonresi­
dent tuition exemption, and may be required to provide documentation 
in addition to the information required by the questionnaire as necessary 
to verify eligibility for an exemption. All nonpublic student information 
so provided shall be confidential and shall not be disclosed unless re­
guired by law. 

1. Amendment filed 3--4--91 by Boord of Govern om of California Community Col­
leges with the Secretary of State; operative 4-5-91 (Register 91, No. 23). Sub- . 
milted to DAL for printing only pursuant to EducB.tion Code Section 
70901.S(b): 

2. Editorial correction of HISTORY l (Register 95, No. 19). 

(c) Any student without lawful immigration status wl;io is seeking an 
exemption under subdivision (a), shall, in the questionnaire described in 
(b), affirm that be or.she has filed an application to legalize his or her im­
migration status, or will ftle such an application as soon as be or she is 
eligible' to do so. 

(d) A student seeking this tuition exemption has the biirdcn of prov id- . 
ing evidence of compliance with the requirements of. this section. 

§ 54045. Allen Students. 
(a) An alien not precluded from establishing doonicile in the United 

States by the Inimigration and.Nationality.Act (8 U.S.C. 1101, et seq.) 
shall be eligible to establish residency pursuant to the provisions of this 
subchapter. · · 

(b) An alien is precluded from establishiog doonicile in the United 
States if the alien: · · 

(1) entered the United States illegally (undocumented aliens); 
(2) entered the United States under a visa which requires that the alien 

(e) Nothing herein modifies eligibility standards for any form of sru­
dent financial aid, including but not limited to, those contained in Sub­
chapter 7 of Chapter 9 of this Di vision, 

(f) Nothing herein authorizes a refund of nonresident tuition that was 
paid for any term commencing prior to January l, 2002. 
NOTE: Authority cited: Sections 66700, 68130.5 and'70901, Education Code. 
Reference: Section 68130.5, Education Code.· · 

HISTORY 
1. New section filed 5-3-2002; operative 6-2-2002. Submitted to OAL for print­

ing only (Register 2002, No. 25). 

have a residence outside of the United States; or § 54046. Public School Employee Holding Valid Credential. 
(3) entered the United States under a visa whicb permits entry solely A student claiming residence status pursuant to section 68078 of the 

for some temporary purpose. Education Code shall .provide a statement from the employer showing 
(c) An alien described in paragraph (b) shall not be classified as a resi- employment by a public school in a full-time position requiring certiiica-

dent unless and until he or she has taken appropriate steps to obtain a tion qualifications for the college year in which the srudent enrolls. Tue · 
change of status from the Immigration and Naturalization Service to a student must also show that be or she bolds a credential and will enroll 

,A.classification which does not preclude establishing domicile, and has met in courses necessary to·obtain another type of credential authoriz.ing ser-
9the requirements of Sections 54020-54024 related to physical presence · vice in the public schools, or that the student holds a credential issued by 

and the intent to make California home for other than a temporary pur- the Board of Governors and is enrolled in courses necessary to fulfill ere-· 
pose. Tue Chancellor shall, after consultation with the University of Cali- dential requirements. 

fornia ~d the C.alifo~a State University, issue guideline~ for the imple- NO'!'E: Authority cited: Sections 66700, 68044, and 70901, Education Code. Ref-
menta11on of this secuoa. erence: Sections 68044 and 68078 Education Code. 
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§ 54047 BARCLAYS CALIFORNIA CODE OF REGULATIONS Title 5 

HISTORY ''·' 
1. Amendment filed 3-4-91 by Board of Governors of California Community Col­

k~cs with the Secretary _of State; operative 4-5-91 (Register 91. No. 23). Sub­
nutted to OAL for prmting only purnuaat to Education Code Section 
7090 l.5(b ). 

2. Editorinl correction of HISTORY 1 (Register 95, No. 19). 

§ 54047. Student Under Custody of Resident Adult. 
A student claiming residence under provisions of section 68073 of the 

Education Code shall provide evidence that the adult or adults with 
whom the student has resided has had California residence for 1 year im­
mediately preceding the residence determination date, and further evi­
dence that the student bas resided with such adult or adults for a perioil 
of not fewer than 2 years. · 
NOTE: Authority cited: Sections 66700, and 68044, Education Code. Reference: 
Sections 68044 and 68073, Education Code. 

HlsTORY 
l. Amend=ntfiled 3-4-91 by Board of Governors of California Community Col­

le~es with the Secretary _of State; operativ.e 4-5-91 (Register 91, No. 23). Sub­
nutted to OAL for prmtrng only pursuant to Education Code Section 
7090!.5(b). · . . 

2. Editorinl correction of printing error (Register 91, No. 43)." 
3. Editorinl correction of HISTORY I (Register 95, No. 19) ... · ·' 

§ 54048. Agricultural Employment. · . .. .. . 
A student claiming n•sidence·snallprovide either (a) o'~·(i)):·; ··· .. ·. 
(a) Evidence that the student's parent with whom the. student is living 

earns a livelihood primarily by performing agricultural iabor for hire in 
California and other states and has performed such labor in California for 
at least two months in each of the preceding two years, and that the parent 

'Jives within th~ ili•Lric::l. If the parent of such· student had sufficient in­
come to incur personal income tax liability for federal and/or state pur­
poses, proof that the student was claimed as a dependent on federal or . 
state personal income tax returns shall also he required. 

(b) Evidence showing the student hi.mBe!f or herself earns a livelihood 
primarily by performing agricultural labor for hire in California and other 
states and that such labor has been performed in California for at least two 
months in each of the preceding two years. 

As used in this section agricultural labor for hire means seasonal em­
ployment in connection with actual production of agrlcultural crops, in-
cluding seeding, thinning and harvesting. · 
NOTE: Authority cited: Sections 66700, 68044, 68040 and 68100, Education 
Code. Reference: Scction&68044, 68100 nnd 78034, Education Code. · 

. . ... -HISTORY. 

1. Amendment filed 3-4-91 by Board of Governors of California Community Col­
leges with·th• Secretary of State; operative 4-5-91 (Register 91,No. 23).Sub-· 
mitted to OAL for- printing only pursuant to Educntion Code Section 
70901.S(b). 

2. Editorinl com:cti_on of HISTORY I (Register 95, No. 19). 

§ 54050. Exceptions from the One-Veer Welting Peiiod. 
Those exceptions from payment of nonresident tuition provided by 

Education Code sections 680.74 (military dependents) and 68075 (mili­
tary members) apply only during the first year of the student's current 
physical presence in California. · · · 
Nb'rn: Authority cited: Sections 66700 and 68044, Education Code. Reference: 
Sections 68044, 68074 and 6B075, Education Code. 

HISTORY 
I. Amendment filed 3-4-91 by Board ofGovernora ofClllifornia Community Col­

leges with the Secretary of State; operative 4-5-91 (Register 91. No. 23). Sub­
mitted to OAL fer printing only pursuant ta Education Code Section 
70901.S(b). . 

2. Ed.itorilll correction of HISTORY I (Register 95, No. 19). 

§ 54060. Appeal Procedure. 

college district shall establish procedures for appeals of residence classi­
fications. 

(c) The Chancellor will advise co=unity college districts on issues 
in residence classification. However, the student shall have no right of 
appeal to the Chancellor or Board of Governors. 
NOTE: Authority cited: Sections 66700 and 68044, Education Code. Reference: 
Section• 68040, 68044 and 78034, Education Code. 

HISTORY 
I. Amendment filed 3-4-91 by Board of Governors of ca!ifornia Co=unity Col­

le~es with the Secretary .of State; operative 4--5-91 (Register 91, No. 23). Sub­
mttted to OAL for pnnnng only pursuant to Education Code Section 
70901.S(b). . . 

2. Editorinl correction of HISTORY I (Register 95, No. 19). 

§ 54070. Refunds. 
The governing board of each co=unity college district shall adopt 

rules providing for refund of the following nonresident tuition fees: 
(a) Those collected in error. 
(b) Those refundable as a result of a reduction of the educational pro­

wam at the co=unity college for which lhe fees have been paid. 
(c) Those refundable as a result of the student's reduction of units or 

the student's _withdrawal from an education prowam at the community 
college for"iYhich fees have been paid, where reduction cir withdrawal is 
for reasons· deemed sufficient by the governing board. . 
NOTE: A

0

uthorlty cited: Sections 66700, 68044 and 68051, Education Code. Ref­
erence: Sections 68044 and 68051, Education Code. 

HISTORY 
l. Amcndmen t filed 3-4-91 by Board of Governors of California Community Col­

leges with the Secretary of State; opcrative,4--5-91 (Register 91, No. 23). Sub­
mitted to OAL for printing only pursua.nt.to Ed~cation Code Section 
70901.5(b). 

2. Editorial correction ofHlSTORY l (Register 95, No.19). 

§ 54072. Waiver. 
The community college district may waive nonresident tuition fees 

which were not collected in a previous session where: 
(a) The.fees were not collected as a result of the district's error and not 

through the fault of the student, and 
(b) To collect the fees would cause the student undue hardship. No 

state funds may be collected for the attendance of a student for whom fees 
were waived pursuant to this section. 
NOTE: Authority cited: Sections 66700, 68044 and 6805 l, Education Code. Ref­
erence: Section 68044, Educntion Code. 

HlsTORY 
1. New section filed 6-'-8-83; effective thirtieth dny thereafter (Register 83, No. 

24). 
2. Amcndmenl,filed 3-4-91 by Board of Governors of California Coinmunity Col­

leges with the Secretary of State; operative 4-5-91 (Register 91, No. 23). Sub­
mitted lo OAL for printing only purBuanl i.o Education Code Section 
70901.5(b). 

3. Editorilll correction ofHlsTORY 2 (Register 95, No. 19). 

Subchapter 2. Parking for Students 
·· With Disabilities 

§ 54100. Parking for Students with D\sabllltles. 
(a) Each community college district which provides parking shall, 

consistent with the requirements of this section and Education Code Sec­
tions 66260 and 67311.5, provide parking at each of its colleges or cen­
ters to students with disabilities and those providing transportation for 
such students. 

(b) For purposes of this section, "students with disabilities" are those 
who have enrolled at the college and: 

(1) qualify as disabled persons or disabled veterans pursuant to Section 

(a) A co=unity college district shall notify each student of the stu­
dent's residence classification not later than fourteen (14) calendar days 
after the beginning of the session for which the student bas applied, or . 
.founeen (14) calendar days after the student's application for admission, 
whichever is later. 

22511. 5 of the Vehicle Code; or · · 
(2) are entitled to specie! parking provided through Disabled Student 

Programs and Services pursuant to Subcbapter 1 (co=encing with Sec­
tion 56000) of Chapter 7 of this Division . 

( c) Students with dis abilities using parking provided under this section 
may be required to display a diSliillguishing license plate or placard issued 
hv the Department of Motor Vehicles pursuant to Section 22511.S of the 

(b) Any stiident, following a decision on residence classification by 
the college, may make written appeal of that decision. Each co=unity 
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CALIFORNIA COMMUNITY COLLEGE CHANCELLOR'S OFFICE 

REVISED GUIDELINES AND INFORMATION ON AB540 

EXEMPTION FROM NONRESIDENT TUITION 

MAY2002 
THESE GUIDELINES SUPERCEDE GUIDELINES ISSUED 'IN NOVEMBER 2001 . 

The Law 

On October 12, 2001, Governor Davis signed into law Assembly Bill 540 (stats. ·: 
2001, ch.814) which adds a new section 68130.5 to the California Education Code. 
Section 68130.5 creates a new exemption from payment of nonresident tuition for . 
certain nonresident students w~.o have attended high school in California and 
received a high school diploma or Its equivalent. The law is contained in Attachment 
One. · -

The Regulations 

This law does not affect cu-rrent Title 5 regulations concerning residency'. Those 
regulations remain in effect; changes are not anticipated. The law does not grant or 
amend current residen.cy rules but rather provides for an exemption from · 
nonresident tuition for certain nonresident students. AB 540 required the Board of., 
Gov~~Tl()I?_.to.:~$1.Qpt .. r.~Ql]l?tions detailing. the requirements for· the new exemption. -
The"regtilalions are contained in Attachment Two. These ·regulations are legally 
effective cin June 2, 200.2. 

Follow-up Legislation 

At the request o_f the University of California an additional provision was added to the 
Education Code to limit remedies under the law. That law (AB1543) is.contained in 
Attachment Three. - · 

Mandated and Optiohal Forms 

The newly adopted regulations require the community college 'districts to use a -
. "questionnaire form ·prescribed by the Chancellor". The Chancellor's Office, In 

cooperation with UC and CSU has developed such a form .. Additional information is 
provided in the guidelines below. See Attachment Four. 

Iri addition to the mandated form;iithe Chancellor's Office has adopted, In 
consultation with UC and CSU, a one-page "informational" flyer to assist students in 
understanding the law and the process for applying for the exemption._ The use of 
this informational piece is optional. See Attachment Five. · 
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9 Implementation .Notes and Clarification of Provisions 

' . ,. I~ ··~ • •'•' 

bE!ELM 

Genera/ Eligibility and Residency 

1. The new law does not grant residency, it requires that certain nonresident 
students. be exempted from paying nonresident tuition. 

2. Students exempted from paying nonresident .tuition pursuant to section 
68130.5 do not become residents for eligibility purposes for any state-funded 
program (e.g., EOPS, BOG Fee Waiver, Cal Grant and/or the Governor's Merit 
Sc.holar Program). . 

3. This benefit is .available to all US citizens, permanent residents of the US, and 
. aliens who are not nonimmigrants (including those who are undocumented), 
who meet all other eligibility criteria. 

,. . - ' 

4. ~ .. Students must meet all requirements to be eligible for the exemption. · 

5. Students are eligible for this exemption even if they enrolled In Higher 
.education prior to the 2001-2002 academic year. References to prior 
·academic years in the legislation prohibit retroactive application of the 

. ' ···::t-· exemption but do not preCiude previo'us attendance. . . . . 

6. 

Fiscal 

Students do not have to demonstrate intent to become a California resident to 
qualify for this exemption. For example, those who live in neighboring states 
and cross i:he border to attend classes are entitled to this exemption . 
(assuming they are otherwise eligible) despite the fact.that they may have no 

·intention of returning to live in California. · 

7. The exemption from nonresident tuiti.on is mandatory: If a district finds that 
a student meets all requirements in the law, nonresident tuition may·not be· 

. charged. . · 

8. If a student is determined eligible for this ·exemption subsequent to the 
payment of nonresident tuition, the tuition paid must be refunded to the 
~udent. · 

9. Districts may'claim' apporti~riment for credit courses for these nonresident 
students who are exempted from the payment of nonresident tuition pursuant 
to section 68130.5. · · 

10. Students exempted from nonresident tuition under these provisions may still 
have to pay a capital outlay fee under certain Circumstances. There is no . 
exemption from that fee In the law .. 

11.. Some districts conduct pre-registration.for high school seniors prior to their 
·graduation. Such students could not sign a valid exemption request (because 
they have not yet graduated from high school). If district policies permit, the 
student payment of nonresident tuition can be deferred until the district can 

;;; 

legally consider the student for an. exemption. · 
~. 

.. UWWWM 
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Forms and Verification 

12. The regulations require the community college districts to use a 
"questionnaire form prescribed by the Chancellor". An lntersegmental form 
has been developed to meet this purpose. .· · 

13. ·Districts are asked to use the prescribed form Immediately where\fer possible 
and to ensure that the prescribed form Is contained in any publications 
printed after June 1, 2002. The common form as prescribed by the 
Chancellor must be used for all exemptions granted for terms subsequent to 
.Fall 2002. . . 

. . . . - . . 
· 14. · In recognition that districts. may have induded. their own form (as previously 

allowed) as ari enclosure In printed materials for Summer 2002 or Fall 2002, 
ahd in order not to unduly Inconvenience students or waste materials, 
campuses are permitted to use that form for Summer 2002·and/or Fall 2002, 
providing the form includes all elements prescribed by law and providing the . 
form is .part of a major preprinted document such ·as a Schedule of Classes. 
Individually printed old fonns must be discarded and replaced with the newly 
prescribed form~ 

15. In addition to the mandated form, the C:hancellor's Office has adopted; in 

16. 

17. 

18. 

19. 

. consultation ~·Jth .UC and CSU, a one-page "informational" flyer to assist 
students in understanding the law and the process for applying for the · 
exemption. Districts are encouraged to print this one-page document on the , 
reverse of the mandated form and to indude It in a convenient manner In 
other media. The use of this informational piece Is optional. 

The law does not specify the manner o.r type of verification required except in 
reference ta° an affidavit from those without lawful Immigration status. 
Therefore it Is the view of the Chancellor's Office that a district may rely on· 

. the student's self-certification. of status. · · · 

If the district is in possession of conflicting information ·regard.l_ng any aspect 
of student eligibility, the district should pursue additional verification (e.g_. · 
high school transcript, diploma, etc.) to resolve discrepancies prior to granting 
this exemption. · . · · · · 

Districts are free, at their discretion·, to develop and Implement addltlonal 
documentation requirements relating to high· school graduation or high .school 
attendance in California, as long as such requirements are uniformly. applled . 
to all applicants. However, districts may not require additional documentation 

. related to Immigration status (see #31) unless the district has conflicting · · 
information which must be resolved (see #17). 

In the view of the Chancellor's Office the district is._not required to obtain a 
· ·new affidavit for terms subsequent to the original exemption, however 

districts are free to do so If they so desire. · 

'l 
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20. The original certified C!ffidavit and other materials utllized by a district in 
meE;!);i!);g,,!:Jie.>1~!:;\;l.fJc;;i~ipq requirements, shall be considered Class 1 -
Permahi:fni··R.eto'rd·s~un·der the provisions of Tltle 5 Section 59023. The Class 
1 records shall be retained indeflnltely,, unless copied or reproduced by 
photograph, microphotograph or reproduced on film or electronically. It is 
suggested, for audit purposes, that the original documents should be 
maintained for at least_ five years. 

Eligibility Issues Related to High School Attendance and Gradua_tion 

21. The student must have attended a California high school for threE;! or more 
·years. There are no provisions for partial attendance (e.g •. two years and 7 

months). · 

22. Attendance in the. gth grade in a California school is acceptable for one of the · 
three years, even if that school was designated as a "middle" school. 

23. The law does not require consecutive attendance nor require that the student 
- attended the,/ast three·years·in California (in the case -of four-year high 

schools); - · 

24... Attendance could be at multiple California high schools. 

- :-·ik~·: · Attendance at continuation high schools, charter high schools, independent 
- study at'the 9th_ 12th grade level while enrolled in a California public school, 

including a charter school, and private tutoring provided by a-person holding 
a valid California teaching credential (and meeting ·other state requirements) 
are recognized under state law as. acceptabi'e manners In which to attend high 
school.. · - · · 

26._ Home schooling·--- instruction·b·y a tutor-or other person (including the 
student's parent) who did not have a valid California teaching credential --- is 
riot acceptable. (See #25 for acceptable· alternatives.) · 

.. - . 27. Adult schools (regardless of ~urrlcuium or administrative control) are not 
equivalent-to high schools in the Education Code .. Therefore, attendance at. 
adult school is not acceptable for eligibility purposes. · · · · 

' ' 

. 28. The law does not distinguish between public and private high schools. · 
. . . . . 

29. There is no time limit on ho.w far i_n the past the student might have attended . 
. a California high school. 

30. The student must have graduated from a California. high.school ~r attained 
.the equivalent thereof (e.g., a GED or a high school· proficiency exam): The 
GED or high school proficiency exam must be from California. -There is no 
time limit on how far In the past the student might have attained this status. 
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Eligibility Issues Related to Immigration 

31. All districts must use the affidavit contained on the form prescribed by the 
Chancellor that affirms that those students without lawful Immigration status 
have applied for legalization or will do so as soon as they are eligible to do so. 
A student who flies the affidavit shall not be asked to provide additional 
evidence of immigration status unless the district is In possession of evidence 
that casts doubt on the validity of the affidavit. The law does not require the 
district to monitor future changes in such eligibility. · 

32. If the student has filed an application with the INS to change his or her status 
to a classification which permits establishing residency, the student may 
already be eligible for resident' fee status If the student has resided In 
California for more tha·n one year since the time of the INS appllcation. (See 
Title 5 Section 54045.) 

33. Students who are nonlmmlgrant aliens (the most com~on being the.F series 
student visas and B series visitor visas), are not eliglble for this exemption . 

. (A full description of nonlmmigrant alien classifications may be found In. 
paragraph 15 of subsection (a) of Section 1101 of Title B of the U~S. Code.) 

'. 
34. People who previously held valid non immigrant visas but who ar.e out of 

: sta.tus at the time of execution of the affidavit.are eligible for the exemption. 

Financial Aid, Outreach and Transfer 
. ' 

35. The laws and regulations regarding federal and state financial aid are not 
·affectea IJy this new exeiTiption froni ni:lnresident tuition .. Nonresidents are 
ineligiblefor EOPS, BOG Fee Waiver and Cal Grant. ·Nonresidents who are.US 
Citizens or permanent residents are eligible for federal student. aid. 
Nonresidents who are undocumented aliens are ineligible for· air federal and 
state financial aid. The Chancellor's Office encourages efforts to obtain 
private scholarship funds to help undocurriented students reach their · 
educati.onal goals. 

36. Some students may be reluctant to come forward in order to .::ibtai~, this· 
·exemption. Districts may .wish to research·enrollnient and fee records to 
ascertain which students graduated from ca·llfornia high schools but have paid 
nonresident tuition. Discreet inquiries would. be appropriate to inform 
students who are potential\y eligible about the aval\ablllty of this exemp.tlon. 

37. Both UC and CSU are implementing this exemption from ponresldent tuition. 
Students sliould be advised to complete the common.intersegmental form 
and submit It to all UC or CSU campuses urider consideration. Transfer 
students will be required to execute a new form with the UC or CSU campus 
(even if a current form ls on file with the community college) and will be 
required to submit proof of high school attendance and high school 
graduation. · · 
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Student Liability 

38. If a student certifies that· a\\ requirement:; have been met and this certification 
Is subsequently determined to be false, . .the.student shall be li'1blf:! .for. the · 
repayment of the nonresident tuition that would have been a_pplicab\e for .all · 

. relevant terms of attendance. The student may be subject to dlsclpllnary 
proceedings per district policy.· The student self-certification contains a 
student acknowledgement of this potential liability. 

Confidentiality 

39. The law requires that all information obtained In the implementation of this 
program be held confidential. Districts should be vlgrtant in protecting this 
confidentiality. Districts must ensure that all information relating to this 
tuition exemption remains strictly confidential and is shared only on an 
absolute "need to know" basis unless disclosure is required by law. Districts 

·are urged to be cautious In outreach, exemption notifications, business 
transactions; scholarship announcements and other activities to ensure 
confidentiality and to prevent inadverteMt revelation of a student's 
Immigration status. ·· · · · · · .· · 

Research 

40·::~: There will be no MIS data element speclfi'ca\ly developed to identify students 
receiving an exemption from nonresident tuition under these rules .. There will 
be surveys regarding these policies from time. to time and districts are asked 
.to participate in such research when requested. · 

· Questions regard_ing these gui.delines should be directed to the following staff at the 
California Community College Chancellor's Office: 

Student Services: · · Mary Gill, Dean of Enrollment Management 

Fiscal: 

Legal:. 

mqill@cccco.edu 916.323.5951. .. .. 

Elias Regalado, Program Assistant II 
ereqalad@cccco.edu · 916.445. l 165 

·Virginia Riegel, Staff Counsel 
vrieqel@cccco.edu 916. 445. 6272 

t:: 
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[ ATTACHMENT ONE' 
AB540 

CHAPTER 814 
FILED WITH SECRETARY OF STATE OCTOBER 13, 2001 
APPROVED BY GOVERNOR OCTOBER 12, 2001 
PASSED THE ASSEMBLY SEPTEMBER 14, 2001 
PASSED THE SENATE SEPTEMBER 12, 2001 
AMENDED IN SENATE SEPTEMBER 7, 2001 
AMENDED IN SENATE JULY 3, 2001 
AMENDED IN SENATE JUNE 20, 2001 
AMENDED IN ASSEMBLY MAY 1, 2001 

INTRODUCED BY Assembly Members Firebaugh and Maldonado 
(Principal coauthor: Assembly Member Alquist) 
(Coauthors: Assembly Members Aroner, Calderon, Cedillo, Chan, 

Chavez, Chu, Diaz', Fromme~, keeley, Koretz, Oropeza, Reyes, 
· Steinberg; Strom-Martin, Vargas, arii:I Wiggins) 

(Coauthors: Senators Chesbro; Escutia, Kuehl, McPherson, Perata, 
Romero Vasconcellos, and Vincent) 

. . . . ··~ .. : ,. : : : . ·- . 

. FEBRUARY 21, 2001 

An act to add Section 68130.5 to the Education Code, relating to 
public postsecondary education. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 540, Firebaugh. Public postsecondary education: exemption 
from nonresident tuition. 

Existing law establishes the California Commu_nity Colleges under 
the administration of the Board of Governors of the California 
Community Colleges. Existing law authorizes the establishment of 

· commu1olt:y college district.;; u1 • .:1.:.;- th'e administration of co.mmunlty · 
college governing boards, and authorizes these districts to provide 
instruction at community college campuses throughout the state. 
Existing law authorizes community college districts to admit, and 

. charge a tuition fee for, nonresident students In. accordance with 
specified criteria. 

Existing law establishes the California State University, and 
authorizes the operation of its various campuses under the 
administration of the Trustees of the California State University. 
Existing law authorizes the trustees, on the basis of demonstrated 
financial need and scholastic achievement, to waive entirely, or 
reduce below-the minimum rate, the tuition fee of a nonresident 
student, as defined. 

Existing law prescribes residency requirements for students at 
public institutions of postsecondary education, Including, among · · 
others, the campuses of the California Community Colleges and the 
California State University. With respect to alien students, 
existing Jaw specifies that an alien, including an unmarried minor 
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alien, may establish his or her residence unless precluded by the 
federal Immigration and Nationality Act from establishing domicile in 
the United States. These provisions are applicable to the 
University of California only if the Regents of the University of 
California act to make them applicable. -

This bill would require that a person, other than a nonimmlgrant 
alien as defined, who has attended high school In California for 3 or 
more years, who has graduated from a California high school or 

- attained the equivalent thereof, who has registered at or attends an 
accredited institution of higher education in California not earlier 
than the fall semester or quarter of the 2001-02 academic year, and 
who, if he or she is an alien without lawful immigration status, has 
filed an affidavit as specified, be exempted from paying nonresident 
tuition at the California Community Colleges and the California State 
University. · . 

The bill would authorize a student exempt from nonresident tuition 
under the bill to be reported by a community college district as a 
full-time student for apportionment purposes. The bill would require 
student information obtained in the implementation of the bill to be 

__ confidential. · 

THE·PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

·' , .. , 

SECTION 1. (a) The Legislature hereby finds and declares all of 
the following: 

(1) There are high school pupils who have attended elementary and 
secondary schools in this state for most of their lives and who are 
likely to remain, but are precluded from obtaining an affordable 
college education because they are required to pay nonresident 
tuition rates. 

(2) These pupils have already proven their academic eligibility 
and' merit by being accepted into our state's colleges and 
universities. 

(3) A fair tuition policy for all high school pupils in California . 
ensures access to our state's ·colleges and universities, and thereby 

_ increases the sta.te's.collectlve productivity and economic growth. 
(4) This act, as enacted during the 2001-02 Regular Session, 

allows all persons, including undocumented immigrant students who 
meet the requirements set forth in Section 58130.5 of the Education 
Code, to be exempt from nonresident tuition in California's colleges 
and universities. -

(5) This act, as enacted during the 2001-02 Regular Session, does 
not confer postsecondary education benefits' on the basis of residence 
within the meaning of Section 1523 of Title 8 of the United States 
Code. 

(b) It is the intent of the Legislature that: 
(1) A state court may award only prospective injunctive and 

declaratory relief to a party in any lawsuit interpreting Section 
58130.5 of the Education Code, as added by this act during the 
2001-02 Regular Session, or any lawsuit interpreting similar 
requirements adopted by the Regents of the University of California 
pursuant to Section 58134 of the Education Code. 

(2) This act will have no Impact on the ability of California's 
public colleges and universities to assess nonresident tuition on 
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students who are not within the scope of this act. 
SEC. 2. Section 68130.5 is added to the Education Code, to read: 
68130.5. Notwithstanding any other provision of law: 
(a) A student, other than a nonimmigrant alien within :the meaning 

of paragraph (15) of subsection (a) of Section 1101 of Title 8 of the 
United States Code, who meets all of the following requirements 
shall be exempt from paying nonresident tuition at the California 
State University and the California Community Colleges: 

(1) High sch.col attendance In California for three or more years. 

(2) Graduation from a California high school or attainment of the 
equivalent thereof. 

(3) Registration as an entering student at, or current enrollment 
at, an accredited institution of higher education in California not 
earlier than the fall semester or quarter of the 2001-02 academic 
year. 

(4) In the case of a person without lawful immigration status, the­
filing of an affidavit with the institution of higher education 
stating that the student has filed an application to legalize his or 
her immigration ·status, or will file an application as soon as he or 
she Is eligible to do so. · · 

(b) A student exempt from nonresident tuition under this section 
may be reported by a community college district as a full-time 
equivalent student for apportionment purposes. 

(c) The Board of Governors of the Californiz Community C:olleges 
and the Trustees of the California State University shall prescribe 
rules and regulations for the implementation of this section. 

(d) Student information obtained In the implementation of this 
section is confidential. 
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ATTACH.MENT TWO 

Regulations Implementing Assembly Bill 540, As Amended 

........ .. 

· 1. Section 54045.5 of Subchapter 1 of Chapter 5 of Division 6 of the California 
Code of Regulations is added to read: 

54045.5. Nonresident Tuition Exemption 

(a) In accordance with Education Code section 68130.5, any student, other 
than a student who is a nonimmigrant alien under 8 U.S.C. 1101(a)(15), shall 
be exempt from paying nonresident tuition at any community college district 
if he or she: . 

( 1) Attended high school in California for three or more years: 
(2) Graduated from a California high school or attained the equivalent of 

such graduation: and 
(3) Registers for or Is enrolled iri a course offered by any college in the 

· district for any term commencing on or after· January ·1; 2002. · · 
(b) Any student seeking an exemption under subdivision (a) shall complete 

a questionnaire form prescribed by the Cha.ncellor and furnished by the 
district of enrollment, verifying eligibility for this nonresident tuition 
exemption, and may be required to provide documentation in addition to the . 
information required by the questionnaire as necessary to verify eligibility for 
an exemption. All nonpublic student information so provided shall be 
confidential and shall not be disclosed unless required by law. 

(c) Any student without lawful immigration status who is seeking an 
exemption under subdivision (a), shall, In the questionnaire described in (b), 
affirm that he or she has filed an application to legalize his or' her immigration 
status, or will file such an application as soon as he or she Is eligible to do so. 

(d) A student seeking this tuition exemption has the burden of providing 
evidence of compliance with the requirements of this section. 

(e) Nothing herein modifies eligibility standards for any form of student 
financial aid, including but not.limited to, those contained in Subchapter 7 of 
Chapter 9 of this Division. . · ·· · · · 

(f) Nothing herein authorizes·a refund· of nonresident tuition that was paid 
for any term commencing prior to January 1, 2002. · -==0 ·-"· 

NOTE: Authority cited: Section 66700, 70901 and 68130.5, Education Code. 
Reference: Section 68130.5, Education Code. 

2. Section 58003.6 of Article 2 of Subchapter 1 of Chapter 9 of Division 6 of 
Title 5 of the California Code of Regulations is added to read: 

58003.6. Apportionment for Certain Nonresidents Attending High 
School in California · 

In accordance with section 68130.5 of the Education Code, students who -are 
exempt from nonresident tuition pursuant to section 54045.5 may be included 
in calculating credit full-time equivalent student (FTES) for ;;ipportionment 
purposes. 

NOTE: Authority cited: Section 66700, 70901 and 68130.5, Education Code. 
Reference: Section 68130.5, Education Code. · 
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CHAPTER 19 
FILED. WITH SECRETARY OF STATE APRIL 8, 2002 
APPROVED BY GOVERNOR APRIL 6, 2002 
PASSED THE ASSEMBLY MARCH 21, 2002 
PASSED THE SENATE JANUARY 30, 2002 
AMENDED IN SENATE JANUARY 24, 2002 
AMENDED IN SENATE JANUARY 16, 2002 
AMENDED IN ASSEMBLY MAY 1, 2001 

INTRODUCED BY Assembly Member Firebaugh 

FEBRUARY 23, 2001 

An act to add Section 68130.7 to the Education Code,· and to amend 
Section 1 of Chapter 814 of the Statutes of 2001, relating to public 
postsecondary education, and declaring the urgency thereof, to take 
effect immediately. · · · · 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1543, Firebaugh. Public postsecondary education: exemption 
from nonresident tuition. 

Existing law requires that a person, other than a nonlmmlgrant 
alien as defined, who has attended high school in California for 3 or 
.more years, who has graduated from a California high school or 
attained the equivalent thereof, who has registered at or attends an 
accredited institution of.higher education In California not earlier 
than the fall semester or quarter of the 2001-02 academic year; and 
who, If he or she is an aiien without lawful irnmigratioffstahis;·has 
filed an affidavit with respect to legalizing his or her Immigration 
status, be exempted from paying nonresident tuition at the California 
Community Colleges and the California State University .. 

This bill would authorize a state court, if it finds that the 
above provision, or any similar provision adopted .bY the Regents of 
the University of California, is unlawful, to order that the 
administering entity that is the subject of the lawsuit terminate any 
waiver awarded under that statute or action, as equitable relief, 
and would prohibit the award of money damages, tuition refund or 
waiver, or other retroactive relief. The bill would provide that the 
California Community Colleges, the California State University, and 
the University of California are immune from the imposition of any 
award of money damages, tuition refund or waiver, or other 
retroactive relief in a lawsuit. 

This bill would declare that it is to take effect immediately as 
an urgency statute. 
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THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

SECTION 1. Section 1 of Chapter 814 of the Statutes of 2001 is 
·amended to read: 

Sec. 1. (a) The Legislature hereby finds and declares all of the 
following: 
· (1) There are. high school pupils who have attended elementary and 
secondary schools In this state for most of their lives and who are 
likely to remain, but are precluded from obtaining an affordable 
college education because they are required to pay nonresident 
tuition rates. 

(2) These pupils have already proven their academic eligibility 
and merit by being accepted into our state's colleges and 
universities. 

(3) A fair tuition policy for all high school pupils in California 
ensures access to our state's colleges and universities, and thereby 
increases the state's collective productivity and economic growth. 

( 4) This act, .as enacted during the 2001-02 Regular Session, 
aliows a'11 persons',"ini:luding undocumented immigrant students who 
meet the requirements set forth in Section 58130.5 of the Education 
Code, to be exempt from rio.nresident tuition in California's colleges 
and universities. 

(5) This act; as enacted during the 2001-02 Regi..ilar Sessioh;- does 
not confer postsecondary education benefits on the basis of residence 
within the meaning of Section 1523 of Title 8 of the United States 
Code. 

(b) It is the intent of the Legislature that this act will have no 
impact on the ability of California's public colleges and 
universities to assess nonresident tuition on students who are not 
within the scope of this act. 

SEC. 2. Section 58130.7 Is added to the Education Code, to read: 
68130. 7. If a state court finds that Section 68130.5, or any 

similar provision adopted by the Regents of the University of 
California, is unlawful, the court may· order, as equitable relief, 
that the administering entity that .is the subject of the lawsuit 
terminate any waiver awarded under.that statute or provision, but no 
money dam.ages, tuition refund orwaiver; or other retroactive relief, 
may be awarded. In any action in which the court finds that Section 
58130.5, or any similar provision adopted by the Regents of the 
University of California, is unlawful, the California Community 

·Colleges, the California State· University, and the University of· 
California are immune from the imposition of any· award of money 
damages, tuition refund or waiver, or other retroactive relief.· 

SEC. 3. This act is an urgency statute necessary for the immediate 
preservation of the public peace, health, or safety within the 
meaning of Article IV of the Constitution and shall go into immediate 

· effect. The facts constituting the necessity are: 
In order for this act to take effect in time for the commencement 

of the 2002-03 academic year, It is necessary for it to take effect 
immediately. 
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ATTACHMENT FOUR 
Questionnaire Form as Prescribed by the Chancel.lor 

Please see the prescribed questionnaire sent In a separate electronic file (to maintain 
-formatting) or the hard copy Immediately attached. 

ATTACHMENT FIVE 
Optional Informational Flyer 

Please see the informational flyer sent In a separate electronic file (to maintain 
formatting) or the hard copy immediately attached. 

:.':':.~ .. ::::-;. : .-··-
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California Nonresident Tuition Exemption Request 
For Eligible California High School Graduates 

A;implete and sign this form to request an exemption from Nonresident Tuition. You must submit any documentation 
Wquired by the College or University (for example, proof of high school attendance in California). Contact the California 

Community College, University of California or California Slate University campus where you intend to enroll (or are 
enrolled) for instructions on documentation, additional procedures and applicable deadlines. 

ELIGIBILITY: 

I, the· undersigned, am applying for a California Nonresident Tuition Exemption for eligible California high school 
graduates at (specify the college or university) and I declare the following: 

Check YES or NO boxes: 

DYes 0 No 

D Yes 0 No 

School 

·· .... " ' . ~ .. 

I have graduated from a California high school ·or have attained the equivalent thereof, such as a 
High School Equivalency Certificate, issued by the California State GED Office or a Certificate of 
Proficiency, resulting from the California High School Proficiency Examination. 

I have attended high school in California for three:or more years. 

Provide information on all school(s) you attended in grades 9 - 12: 
City State Dates: 

From - MonthfYear To - Month!Year . .. 

Documentation of high school attendance and graduation (or Its equivalent) is required by the University of California, 
The Callfomla State Uni ers/ty and some Cal/fom/a Community Col/egas. Follow campus Instructions. v 

Check the box that applies to you -- check only one box: 

D I am a nonimmigrant alien as defined by federal law, [including, but not limited to, a foreign student (F visa) or 
exchange visitor (J visa)]. 

OR 

D . I am NOT a nonimmigrant alien (including, but not limited to, a U.S. citizen, permanent resi.dent, or an alien 
. ,yvi\ho~_t lawful immigration status). · 

AFFIDAVIT: 
I, the undersigned, declare under penalty of perjury under the laws of the State of Callfomia that the Information I have provided on this form Is true and 
accurate. I understand that this Information will be used to determine my eligibility for the nonresident tuition exemption for eligible California high school 
graduates. I hereby declare that, If I am an allen without \awful Immigration ·status, I have filed an appllcatlon to legalize ·my Immigration 'status arwl\I file · 
an application as soon as I am eligible to do so. I further understand that If any of the above Information Is untrue, I wil! be liable for payment of all 
nonresident charges from which I was exempted and may be subject to disciplinary action by the College or University. . 

Print Full Name (as it appears on your campus student records) Campus/Student Identification Number 

Print Full Mailing Address (Number, Stree~ City, State, Zip Code) Email Address (Optional) 

Phone Number (Optional) 

Date 
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California Nonresident Tuition Exemption 
For Eligible California High School Graduates 

{The law passed by the Legfalature in 2001 as "AB 540'~ 

GENERAL INFORMATION 

Any student, other thari a nonimmigrant alien, who meets all of the following requirements, shall be exempt from 
paying nonresident tuition at the California Community Colleges, the California State University and the University 
of California (all public colleges and universities in California). 

: • Requirements: · · · 
o The student must have attended a high school (public or private) in California for three or more years. 
o The student must have graduated from a California high school or attained the equivalent prior to the start of 

the term (for example, passing the GED or California High School Proficiency exam). 
o An alien student who is without lawful Immigration status must file an affidavit with the college or university 

stating that he or she has filed an application to legalize his or .her Immigration status, or will file an 
application as soon as he or she is eligible to do so. · 

• Students who are nonimmigrants [for example, those who hold F (student) visas, B (visitor) visas, etc.] 
. are not eligible for this exemption. 

• The student must file an exemption request Including a signed affidavit with the college that indicates the 
student has met all applicable conditions described above. Student information obtained in this process 
is strictly confidential unless disclosure is required under law. 

• Students eiigibie for this exemption who are transferring to another Caiifornia public college or university 
must submit a new request (and documentation ff required) to each college under consideration. 
Nonresid.ent students meeting the criteria will be exempted from the payment of nonresident tuition; but 
they will not be classified as California residents. They continue to be "nonresidents". · 

• AB540 does not.provide student financial aid eligibility for undocumented alien students. These students 
remain ineligible for state and federal financial aid. · 

PROCEDURES FOR REQUESTING THIS 
EXEMPTION FROM NONRESIDENT TUITION 

California Community Colleges: Complete the form on the reverse. Submit it to the Admissions Office at 
the community college where you are enrolled. or intend to enroll. You may be required to submit additional 
documentation. Call the college Admissions Office if you have questions. 

University of California: Complete the form on the reverse and submit It to the Office of the Registrar at the 
UC :campus where you are enrolled or intend to enroll. Your campus has established deadlines for submission of 
exemption requests; however, requests are not to be.submitted until you have been admitted to.a UC campus. 
Some students, such as transfer, ·graduate, and professional students, also must submit their official high school 
transcripts; check with your campus for specific instructions. ·Once you are determined to be eligible for the 
exemption, you will continue to receive It as long as you fulfill the eligibility requirements or until the University no 
longer offers this exemption. The exemption covers the Nonresident Tuition Fee and the Educational Fee 

· differential charged to no·nresident students. Applying for the exemption does not alter your responsibility lo pay 
by the campus deadline any nonresident tuition and associated fees that may be due before your eligibility. is. 
determined. For general information, visit the following website: www.ucop.edu/sas/sfs/ppolicies/ab540faqs.htm. 
For campus-specific instructions regarding documentation and deadline dates, contact the campus Office of the 
Registrar. 

California State University: Complete the form on the reverse. Contact the Office of Admission and Records 
at the CSU campus where you are enrolled or intend to enroll for instructions on submission, deadline 
information, and additional requirements. You will be required to submit final high school transcripts and 
appropriate records of high school graduation or the equivalent, If you have not done so already. Call the Office 
of Admissions and Records at the campus If you have questions. 

Spring 2002 e 
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SixTen and Associates 
Mandate Reimbursement Services 

KEITH B. PETERSEN, MPA, JD, President 
E-Mail: Kbpsixten@aol.com 

San Diego 
5252 Balboa Avenue, Suite 900 
San Diego, CA 92117 
Telephone: (858) 514-8605 
Fax: (BSB) 514-8645 

November 20, 2007 

Paula Higashi, Executive Director 
· Commission on ·state Mandates 
U.S. Bank Plaza Building 
980 Ninth Street, Suite 300 
Sagrcinii'.~nto, California 95814 

Re: No. CSM. 02-TC -21 
Tuition Fee Waivers 

Dear Ms. Higashi: 

Sacramento 
3841 North Freeway Blvd., Suite 170 

Sacramento, CA 95834 
Telephone: (916) 565-6104 

Fax: (916) 564-6103 

RECE\VED 
NOV 12 6 zo~7 

..... - . ~: .coMM\$$~()N ~~--
STAT!= \\nAMnA ·· 

·.·.:. 

P!ease find enclo~ed a_ supple~ent to the test claim filing, specifically, a history of the 
Title 5, .CCR, sections included 1n the test claim. 

Sincerely, 

u 
Keith B. Petersen 
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1 Keith B. Petersen 
2 SixTen and Associates 
3 3841 North Freeway Blvd, Suite 170 
4 Sacramento, CA 95834 
5 Voice: (916) 565-6104 
6 Fax: (916) 564-6103 
7 kbpsixten@aol.com 

8 BEFORE THE 

9 COMMISSION ON STATE MANDATES 

10 STATE OF CALIFORNIA 

1 1 
12 

' 13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 

Supplement to the: ) 
) 

Test Claim Filed May 23, 2003 ·) 
) 
·) 
) 

by Contra Costa Community College ) 
District ) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~> 

No. CSM. 02-TC -21 

Tuition Fee Waivers 

History Index for 
Title 5, California Code of Regulations 

Section 54002 
Section 54010 
Section 54012 
Section 54020 
Section 54022 
Section 54024 
Section 54030 
Section 54032 
Section 54041 
·Section· 54042 
Saction 54045 
Section 54045.5 
Section 54046 
Section 54050 
Section 54060 
Section 54070 

36 REQUEST FOR SUPPLEMENTAL INFORMATION 

37 This supplement to the test claim provides an index and copy of each change to 

38 the Title 5, CCR, sections included in the test-claim. The Registers cited are attached 
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• 
2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

• 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

-

02-TC-21 Tuition Fee Waivers 2 History Index for Title 5, CCR 

as Exhibit A. Amended language is underlined (new language) or stricken out (deleted 

language). 

HISTORY OF TITLE 5, CCR, SECTIONS INCLUDED IN THE TEST CLAIM 

Register 73-26 § 54000-54002: Added new sections. 

§ 54005.1-54005.12: Added new sections. 

§ 54010: Added new section. 

§ 54020: Added new section. 

· · • · • ··c·· ·· ·§ ·54031-54040: Added new sections .. 

§ 54060: 'Added new section. 

Register 77-45 

§ 54070: Added new section. 

§ 54075-540082: Added new sections. 

§ 54002: Amendment of section. 

§ 54005.1: Amendment of section. 

§ 54005.5: Amendment of section. 

. § 54005.6: Amendment of section. 

§ 54005.10:-Amendmeiifof section. 

§ 54005 .11 : Amendment of section. 

§ 54031: Amendment of section ... 

§ 54032: Amendment of section. 

§ 54033: Amendment of section. 

§ 54033.5: Repealer of section. 

§ 54036: Amendment of section. 
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8 
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10 
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02-TC-21 Tuition Fee Waivers 3 History Index for Title 5, CCR 

Register 82-48 

Register 83-24 

Register 86-10 

Register 91-23 

Register 92-04 

Register 92-12 

Register 92-18 

§ 54037: Amendment of section. 

§ 54038: New section added by Register 73-44 (not available). It is 

assumed that the amendment by this register is limited to change 

in Education Code reference. 

§ 54039: New section added by Register 74-10 (not available). It is 

assumed that the amendment by this register is limited to change 

in Education Code reference. 

§ 54040: Amendment of section. 

§ 54060: Amendment of section. 

§ 54070: Ame'ridrrient of section. 

§ 54000-54082 Repealed and§ 54000-54070 added. 

§ 54041: Amendment of section. 

§ 54000: New section added. 

§ 54045: Repealed, added a new section. 
... 

§ 54000_-54072: Amendment filed by Board of Governors of. 

California Community College with the Secretary of State, 

submitted to OAL for printing only pursuant to Education 

Code Section 70901.5(b). 

§ 54045: Amendment to section. 

§ 54045: Editorial correction of printing ·error. 

§ 54045: Repealed, added a new section. 

Note: Register not available in attachment. 
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02-TC-21 Tuition Fee Waivers 4 History Index for Title 5, CCR 

Register 95-19 

.. 

§ 54000: Editorial Correction of HISTORY 4 

§ 54001: Editorial Correction of HISTORY 1. 

. § 54002: Editorial Correction of HISTORY 1. 

§ 54010: Editorial Correction of HISTORY 1. 

§ 54012: Editorial Correction of HISTORY 1. 

§ 54020: Editorial Correction of HISTORY 1. 

§ 54022: Editorial Correction of HISTORY 1. 

§ 54024: Editorial Correction of HISTORY 1: 
§ 54026: Editorial Correction of HISTORY 1. 

· · · ·§ 54028: Editorial Correction of HISTORY 1. 

§ 54030: Editorial Correction of HISTORY 1. 

§ 54032: Editorial Correction of HISTORY 1. 

§ 54040: Editorial Correction of HISTORY 1. 

§ 54041: Editorial Correction of HISTORY 2. 

§ 54042: Editorial Correction of HISTORY 1. 

§ 54045: Editorial Correction of HISTORY 2. 

§ 54046: Editorial Correction of HISTORY 1. 

§ 54048: Editorial Correction of HISTORY 1. 

§ 54050: Editorial Correction of HISTORY 1. 

§ 54060: Editorial Correction of HISTORY 1. 

§ 54070: Editorial Correction of HISTORY 1. 
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1 § 54072: Editorial Correction of HISTORY 1. 

2 Register 99-20 § 5401 O: New subsection (f) and amendment of NOTE. 

3 Register 02-25 § 54045.5: New section added. 

4 Subsequent Registers: There may be changes to the regulations after the date the 

5 test claim was filed, which are not included. 

6 CERTIFICATION 

-
·7 ·- ·· By rny signature below, I hereby dedare, under penalty cif perjury under the laws 

B of the State of California, that the information in this document is true and complete to 
. . ' . 

9 the best of my own knowledge or information or belief, and that the attached regulations 

10 are true and correct copies of documents from archives of a recognized law library. 

11 

12 

13 

14 

2U~ day of :vember 2007, at Sacramento, California 

FOR THE TEST CLAIMANT 

15 Keith Petersen, President 

16 SixTen and Associates 

17 ATIACHMENT 

18 Exhibit A - Title 5, CCR Registers 

19 I 

20 I 

21 I 
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Register 73-26 

§ 54002 
§ 54010 
§ 54020 
§ 54032 
§ 54040. 
§ 54060 
§ 54070 
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mu n CALIFORNIA co¥11UNITY coLLEIDIS 
(Register 73, No. 26-6-3'1-73) 

SUDOliAP'Mm 3. A.PPUL 
Section 
MOOO. Appenl Procedure 

Section 
1)4070. Refuuda 

Section 

SunorrAPTl!:B 4. REFUND,S 

SUDCRAPTER 5. l\{IBCELLANEOUB 
Section 

54-075. Students in A ttendnnce 
1)408-0. Litigation 

54-081. Locnl Rcgnlntions 
54082. Exceptions 

SunoHAPTER 1. GENERAL PRovmroNs 

Article 1. Student Classification 

686. 

54000~ Olassiftca.tion. Eaeh student shall be classified by the. 
college of enrollment as a district resident, nondistrict resident, or a. 
nonresident. 

Norn: Authority cited: Sections 22830, 22841 nnd 228Cl5, Edncntion Code. 
Reference: Ohnpter 7 (commencing with Section 22800) of Division 16.5, Eon­
cntion Code. 

Hictor11: 1. Repeiiler of Clin11tlir 1 ( §~ ll4000, 54001, 54100, 54101) nn<l new 
Olrnpter 1 ( §§ 54000 throngb 5·1082, not cons~.cutive)· filed 6-25-73· 
us nn eme1•gency; effective upon filing. Ccrtificnte of Complinncc 
included .(Register 73, No, 26)/For prior bietory, aee Register· 
70, No. 16, 

64001. Tuition. A student classified- as a nonresident shall be 
required, except as otherwise provided herein, to pay nonresident 
tuition. The amount of tuition shall be determined by the district gov­
erning boai:d pursuant to the provisions of Education Code Section. 
25505.8. 

64002. Residency Requirement. In order to be classified as a 
resident for tuition purposes, a student must hnvc been a legal resident 
of California for more than one year immediately preceding the resi­
dence determi11ation date for the term during which he proposes to. 
attend a California Community College. 

Article 2. Definitions 

· 154005.1. Parent. "Parent" means a minor;s f,,the:r:; .or if he. has 
no father, his mother; or, 1f both parents are deceased, his legal 
guardian. 

64006.2. Student. "Student" means a person enrolled in or 
applying foradmis_sio_n to an institution. 

54005.3, Continuous Attendance. "Continuous attendance," as 
it refers to attendance at a Community College., means full-time enroll­
ment for a normal aci;idernic year at such institution since the be.ginning 
.of the period for which continuous attendance is r1nimed. Nothing in 
this section slu~11 require a student to attend sunnp.er session or othel'. 
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EDUOA'l'ION TITLE 6 686 
(Register 73, No. 26-6·30·73) 

terms beyond the normal academic year in order to render his attend-
anee ''continuous.'' · 

54005.4. Nonresident. .A "nonresident" is a student who does 
not have residence in the state for more than one year immediately pre-

. ceding the residence determination date. · 

54QDfi.G. District Resident. _·A "district resident" is a resident 
who has residence within a district in the state, pursuant to Article 5 
(commencing with Section 22845) of Chapter 7 of Division 16.5 of the 
Education Code. 

54005.6. Nondistrict Resident, .A "nondistrict resident" is a 
resident who does not have residence within a diotrict in the state, or a 
student who, within a 39-month period immediately preceding the resi-. 
deuce determination date, was graduated from a high school situated in 
territory not within a district. 

54005.7. Di.strict. "District" means a Community College dis­
t:rict maintaining one or more Community Colleges. 

54005.8. Resident Clwisiflc,<i.tion. "Resident classification" means 
classification as a district resident, pursunnt to Section 54005.5, or a 
nondistrict resident, pursuant to Section 54005.6. 

54005;9. Resident Determination Date. "Resident determina­
tion date" ill that day immediately preceding tlie opening <lay of in­
struction of the quarter, semester, or term as set by tlie district gov­
erning board, during which the student proposes to attend a college. 

54005.10. Full-Time. "Full-1 'mc" for purposes of this Chapter 
means a student enrolled for 12 or more semester or quarter units of 
credit as of the census day. 

54005.11. Institution. "Institution" means a public California 
Community College, the University of California, or the California 
State University and Colleges. 

54005.12. Foreign Students.· For purposes of Education Code 
Section 25505.8 and. this chapter, ''citizens of a foreign country,'' '' resi­
dents of a foreign country," and.''foreign students" mean .persons 
who are both citizens nnd residents of a foreign country. For purposes 
of reporting to the Chancellor, all persons listed in the previous sen­
tence shall be referred to as ''foreign students." 

Sunorv.:rTE·R 2. PlioomouRE 

Article 1. Residence Classification Procedure 

64010. Residence Classification Procedure. · &>sidenee classifica­
tion of all students shall be made for ench term at ench college starting 
at the time processing is commenced on applications for admission, re­
admission, or registration. Classifications shall be bused on evidence pre­
sented in, and supporting, the applicant's answers to residence question-
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TITLE fi 0.lLD'ORNIA Co:r.i:?d:UNITY OoLLEGm 
(Rogistor 73, No. 26-6·30·73) 

naires and supplemental residence questionnaires authorized by the dis. 
trict governing board, such further evidence of residence deemed neces. 
sary by the institution, and such further evidence of residence as the 
applicant wishes to submit. :Applicants answering their. residence qu·cs .. 
tionnaires ·and supplemental residence questionnaires shall be required 
to certify them under penalty of perjury or .certify them under oath 
before an employee of the institution authorized by the district gov­
erning board at each institution to administer such oaths, or to certify 
them under oath before 11 person authorized to administer oaths under . 
the laws of the political entity where the oath is to be administered. 

Article 2. Evidence of Residence 

54020. Requirements. In order to establish a residence, it is 
necessary that there be a union of act and intent. The act necessary to. 
est11blish legal residence is physical presence in California. Relevant 
indications .of intent to make California one's residence include, but are 
not limited to: voting in elections in California nnd not in any other 
state; satisfying California personal income tax oblig~tions; establish­
ing an abode in the state where one's belongings are kept; licensing 
from the state for professional practice; maintaining nctive resident 

.· ·:memberships in California profession11l organizations; maintaining 
- · · Cii!ifornia vehicle license plates and/or ope.mt.or '8 lice:nse; m11intaining 

active savings and checking uco:n!nts in California banks; maintaining 
permanent military address or home of record in California in the 
armed forces ; engagement in Ii tiga tion for which residence is required; 
showing California as home address on federal income tax forms; and· 
absence of any of these indication~ in other states during any period 
for which residence in California is asserted. Documentary evidence, in­
cluding but not limted to the foregong, mny be required. No single 
fii,ctor is controlling or decisive. 

Article 3. Evidence Required for Application of Statutory 
Exceptions to Nonresident Tuition' Classification 

64081. Self-Supporting Exception. Any minor student claiming 
application of the self-supporting exception pursuant to Ed"Lication 
Code Section 22851 shall provide eviden·ce to the admissions officer 
~~1~}; !!e: ·.!-.:eumentation showing earnings for· the year immediately 
preceding the residence determination date for the quarter, semester 
or term of attendance, a statement th11t the student has actually been 
present in California for said year (short durational stays away from 
the state will not preclude the accumulation of time), and a statement 
showing all expen~es of the student :for said year. 

54032. Military Dependent. A dependent natural or adopted 
child, stepchild or spouse of a member of the armed forces of the 
United States claiming residence status pursuant to Section 22853 of 
the Eductttion Code should provide the college admissions officer with 
a statement from the military person's commanding officer or personnel 
officer tlrnt the military person's duty stt1tion is in California on active 
duty as of the opening of the ~emcster, quarter or term, or is outside 

... I 
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EDUCATION 

the continental United States on active duty after having been trans. 
ferred immediately and directly from a California duty station. A 
statement that the stude1it is a dependent of the military person for 
an .exemption on federal taxes should also be provided. 

54033. Member of Military. A student claiming application of 
Section 22854 of the Education Code must provide the admissions 

·officer with a statement from the student.'8 commanding. officer or 
personnel officer that the assignment to active duty in .this state is 
not for educational purposes. The student should also produce evidence 
of the date of assignment to Cal ifornin. 

54034. Adult Aliens. An adult alien fawfully admitted to the 
United States for pcrmr..nent residence and having residence in this 
state for more than one year and claiming residence immediately prior 
to the residence determination date und claiming residence for tuition 
purposes shall show his or her immigrant visu to the admissions officer 
at the time of classification. 

. 5~035 ... Minor Aliens .. A minor alien claiming residence .. for 
tuition purposes shall be required nt the time of classification to show 
his or her immigrant visa, his or her parents' immigrant visa and 
evidence that the parent has had permanent residence in the state for 
more than one year after admission to permanent residence prior to 
the residence determinRtion date. 

54036. Community College District Employee Holding Valid 
·Credential. A student claiming residence status pursuant to Section 
22857 of the Education Code should provide the admissions offieer with 
a 1:1tatemcnt from the employer showing employment by a California 
Community College district in a full-time position requiring certifica­
tion qualifications for the college year in which the student enrolls. 
The student mllilt also show that he or she holds a provisional creden­
tial and will enroll in courses necessary to obtain another type of 
credential authorizing service in the public schools, or thnt the student 
holds a credential issued pursuant to Section 13125 of the Education 
Code and is enrolled in courses necessnry to fulfill credential require­
ments, or is enrolled in courses necessary to fulfill credentiul require­
ments of the fifth year of. education prescribed by subdivision (b) of 
·section 13130 of the ·Education Code. 

54087. Apprentices. A student claiming resident status pur­
suant to Section 22858.5 of the Education Code shall provide evideirne 
such as a curd or certifica'don from the Joint Apprenticeship Commit­
tee or the student's employer, evidericilig sueh npprenticeship status. 

54040. Exceptions from the One-Year Waiting Period .. Those 
exceptions from payment of nomesident tuition provided by Education 
Code Sections 22850 ( certnin minors), 22853 (military dependents), 
and 22854 (military members) apply only so long as the student has 
not been in California long enough to have one year of California 
residence. 

·.;,jf\ 
' 

···;:; 

fl 
.o.1 
.I ., 

i 
1 
'i 

' 
· 1 

-~ 

j 
-"-~~- ... ·. ..... .. . . · .. _ ....... ,·~ 

317 



. 'I 

TITLE 5 CALIFORNIA Co,MMUNITY CoLLIWES 638.1 
(Rogiator 73, No, 26-6-30·78) 

SUBOHAPTER 3. APPEAL 

64060. Appeal Procedure. Any student, following a final deci-. 
eion on residence cli;issifiention by the college, mny make written appeal 
to the superintendent of the district or his designee within 30 calendar 
days of notification of final decision by the campus regarding classifi­
cation. The superintendent, on the basis of the Statement of Legnl 
Residence, pertinent information contained in the registrar's file, and 
information contained in the student's appeal, will make his determina­
tion and notify the student by United States mail, postage prepaid, 

sunoHAPTER 4. RmFuNos 

54070. Refunds. The governing board of each Community Col­
lege district shall adopt rules providing for refund of the following 
nonresident tuition fees: 

(a) Those collected in error. 
(b) 'rhose refund1tble as n result of n reduction of the educational 

progrum nt the Community College for which the fees hnve been pnid. 
(c) Those refundable ns a result of the student's reduction of 

units or his withdrawal from an education program at the Community 
College for which fees have been paid, where reduction or- withdrawal 
is for reasons deemed sufficient by the district governing board. 

SunonAPTER 5. MrsOELLANEOUS 

54075. Students in Attendance. A person cnrollinb' for full. 
time attendance nt a Community College who hn.d resiilr'nt claSHifl· 
cation on March '/, 1973, shall not lose such classification as a result 
of this chapter until the attainment of the degree for which he is 
currently enrolled. Nothing in this section shull be construed to require 
"full-time enrollment" on Murch 7, 1973, the effective date of this 
clmpter. 

54080. Litigation. If an action is brought against a district 
governing board ns a result of the. npplicntion of this chapter, that 
district governing board shall iuform the Chancellor of the Califomii; 
Communit·Y Colleges of the pending litigation. 

54081. Local Regulations. The governing board of a Commu­
nity College di~trict mny adopt rulf.'s and regulations not inconsistent 
with regulations in this Chapter in order to insure orderly implcmen· 
tution of Chapter llOO of the Statutes of 1972. 

54082. Exceptions. The district may provide, by regulation, 
nn exception to non-rcsident classification to n student who is a full­
t.ime employee of un institution or a student who is a child or spouse 
of u full-time employee of an i11stitution until the student hus resided 
in the Rtate the minimum time necessar·y to bticome n resident. Tho 
exception provided hereunder shall not be made on an individunl basis. 

_._i __ .-··· 
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636 EDUCATION TITLES 
fR"lllotor 71. l'lo. -11.fi.711 

SUBCHAPTER 1. GENERAL PROVISIONS 

Article I. Student Classification 

54000. Clauification. Each student shall be Classified by the col­
lege of enrolhnent as a district resident, nondistrict resident, or a non­
resident. 

NOTE: Authorfty cited: Sectioru fl!I04.C, 61!0.51 md 68090, Education Code. Reference' 
Chapter 1 (commencing with Section 68000) of Division 5, Part 41, Educotion Code. 

History: I. Repealer of Chapter I IH 54000, 5«11Jl, MIOO, IS410l) and new Chapter I 
(tf 54000 through 54062, not coruecutive) filed 6-25-73 as an emergency; 
effective upon filing. Certificate of Compllance included (Register 73, No. 
26), For. prior history, see Register 70, No. 16. 

2. Amendment of NOTE flied 11-4·77; effective thirtieth day thereafter (Reg­
ister 77, No."5). 

54001. Tuition. A student classified as a nonresident shall be re­
. q!Jired, except as otherwise provided herein1 to pay nonresident tuition. 
· The. amount of tuition shall. be determinea by the district governing 
. ooard pursuant to the provisions of Education Code Section 76140. 

HlstiJry: i Amendment flied 11+77; effective thirtieth day thereafter (Register 77, 
- ·.- . ·., .. No, "5):· 

54002: · -Residiiricy Requirement. In order to be classified as a 
resident for tuition·purposes, a student must have been a legal resident 
of California for more than one year immediately preceding the resi-· 
dence determination date for the term during which the student pro­
poses to attend a Celifornia Community College. 

History:· 1. /lrnendment Ried 11+77; ell'ectlve thirtieth day thereafter (Register 77, 
No.45). 

Article 2. Definitions 

54005.1. Parent. "Parent" means a minor's father or mother; or, 
if both parents are deceased, the legal guardian. 

History: l. Amendment Rled 11-6-74; effective thirtieth day thereafter (Register 74, 
No. 45). 

2. Amendment Ried 11-4-77; effective thirtieth day thereafter (Register 77, 
No. 45). 

54005.2. Student. "Sturhmt" means a person enrolled in or ap­
plying for admissic.1 to an institution. 

. S:..OOS.3, - Continuous Attendance. "Continuous attendance," as it 
refers :c ::.tt:::-:2:i...--:.::e·at'a Community College, means full-time enroll­
ment for a normal academic year at such institution since the beginning 
of the period for which continuims attendance is claimed. Nothing in 
this section shall require a student to attend sununer session or other 
tenns beyond the normal academic year in order to render the stu-
dent's attendance "continuous." --=-

Hi•tory: I. Amendment filed 11+7'7; .effecilve thirtieth-day thereafter (Register 77. 
No.45). 
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TITLE 5 CALIFORNIA COMMUNITY COLLEGES 637 
(lleglater TI. No. -11-6-711 

,-.,. 54005.(. Nonresident. A .. nonresident" is a student who does not 

":::":.-·· ·-

have residence in the state for more than one year immediately prnced­
ing the residence determination date. 

54005.5. District Resident. A "district resident" is a resident who 
has residence within a district in the state, pursuant to Article 5 (com­
mencing with Section 68060) of Chapter l, Part 41 of Division 5 of th~ 

--e:aucation COde. 
Hutory: I. Amendinent filed 11-4-77; effective thirtieth day thereafter (Register 77, 

No. 411). 

54005.6. Nondistrict Resident. A "nondistrict resident" is a resi­
dent who does not have residence within a district in the state, or a 
student who, (a) within 39 months period immediately prececUng the 
residence denmtiination date, was graduated from a higli school which 
is situated in territory not within a district, and (b.). whose parent re­
sides in such territory . 

. Hutory.- I. Amendment filed 11-6-14; effective thirtieth day thereafter (Regi•UOr 74, 
. No. -15). 

54005.7. District. "District" means a Community College district 
maintaining one or more Community Colleges. 

&41005.8. Resident Classification. "Resident classification" means 
classification as .. a .. district resident, pursuant to Section 54005.5, or a 
nondistrict re~ident, pursuant to Section 54005.6. 

5-4005.9. R1esident Determination Date. "Resident determination 
date" is that day immediately preceding the opening day of instruction 
of the quarter, semester, or term as set by the district g'lveming board, 
during which the student proposes to attend a college. 

54005.10. Full-Time. "Full-time" for purposes of this Chapter 
means a student enrolled for 12 or more semester or quarter units of 
credit. '\ •p( 

History: I. Amendment !\!ed ll.S.14; effective thirtieth day thereoller (Register 14, 
No. 45). 

54005.U. Institution. "Institution" means a public California 
Community College, the University of California, the...Califomin Mari­
time Academy, or the California State University and Colleges. 

Hutory: I. Amendment filed 11·6-74; effective thirtieth dBy thereafter (Register 14, 
No. 411). 

54005.12. Foreign Students. For purposes .of Education Code 
Sedion 7614-0 lllld this chaJ?ter, "citizens of a foreign country," "resi­
dents of a foreign country,' and "foreign students" mean persons who 
am both citizens and residents of a foreign country. For purposes of 
reporting to the Chancellor, all persons listed in the previous sentence 
shmll. be referred to as "foreign students." 

History: I. Amendment filed 11-4-71; effective thirtieth day thereafter (Register 71, 
No. -15). 
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(Roglotor 77, No. -tl-6-17) 

SUBCHAPTER 2. PROCEDURE 

Article 1. Residence Classification Procedure 

54010. Residence Classiffoation Procedure. Residence clasSlfica­
tion of all students shall be made for each tenn at each college starting 
at the time processing is commenced on applications for admission, 
readmission, or registration. Classifications shall be based on evidence 
presented in, and supporting, the applicant's answers to residence ques­
tionnaires and supplemental residence questionnaires authorized by 
the district governing board, such further evidence of residence 
deemed necessary by the institution, and such further evidence of 
residence as the applicant wishes to submit. Applicants answering their 
residence questionnaires and supplemental residence questionnaires 
shall be required to certify them under penalty of perjury or certify __ 
them under oath before an employee of the institution authorized by 
the district governing board at each institution to administer such oaths, 

. or to certify them under oath before a person authorized to administer 
oaths under the laws of the political entity where the oath is to be 
administered. . -• - --~,. · · 

Article 2. Evidence of Residence 

54020. Requirements. In order to establish a residence, it is 
necessary that there be a union of act and intent. The act necessary to 
establish legal residence. is physical presence in California. Relevant 
indications of intent to make California one's residence include, but are 
not limited to: voting in elections in California and not in any other 
state; satisfying California personal income tax obligations; estab!.ishing 
an abode in tile state where one's belongings are kept: licensing from 
the state for professional practice; maintaining active resident member­
ships in California professional organizations; maintaining California 
vehicle license plates and/ or operator's license; maintaining active sav­
ings and checking accounts in California banks; maintaining permanent 
military address or home of record in California in the armed forces; 
engagement in litigation for which residence is required; showing Cali­
fornia as home address on federal income tax forms; and absence of any 
of these indications in other states during any period for which resi­
dence in California is asserted. Documentary evidence, including but 
not limited to the foregoing, may be required. No single factor is con-
trolling or decisive. - .. · 
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TITLE 5 CALIFORNIA CoMMUNITY COLLEGES 638.l 
I Rag"'- 71. No. -11.-6-71) 

Article 3. Evidence Required for Application of Statutory . 
Exceptions to Nonresident Tuition Classification 

54031. Self-Supporting Exception. Any student claiming applica· 
tion of the self-supporting exception pursullllt to .Education Code Sec·· 
tion 68071 shall provide evidence to the admissions officer such as: 
documentabon showing earnings for the year immediately preceding 
the residence determination date for the quarter, semester or tenn of 
attendance, a statement that the student lias actually been present in 
California for said year (short durational stays away from the state will 
not preclude the accumulation of time), and a statement showing all 
expenses of the student for said year. ·, · 

History: I. Amendment flied ll·i·73; effective thirtieth day thereal\er (Register 73; 
No.<M). ' . . . . .· 

2. Amendment flied 11+77; effective thirtieth day thereal\er (Register 77, 
No.45). . 

Milita 

54003. Member of Military. A student claiming application of 
. Section 68075 of the Education Ctide must provide the admissions offi· 

cer Wiffi a statement from the studerit's commanding officer or person· 
nel officer that the assignment to active duty in this· state is not for 
educational purposes. Tiie student should also produce evidence of the 

... _ date of assignment to California. · · . · · 
History: I. Amendment filed'll-4-77; effective thirtieth day thereafter (Register 77, 

--.._ No,45). . - . . 

54033.5. Student~ 'in.Advanced. Degree Programs: 
History: I. New oectlon filed ll·l-73; effective.thirtieth day thereafter (Register 73, 

No.<M). 
2."Repealer filed 11-4-77; effective thirtieth day lbereafler (Register 77, 

No.45). . . · . . 

54034. Adult Aliens. A~ adl:iit alien lawfully. admitted to the 
United States for permanent residence and having residence in this. 
state for more than one year and Claiming residence immediately prior 
to the residence determination date and claiming residence for tuition ' 
purposes shall show, his or her immigrant visa to the admissions officer· 
at the time of classification. · . · . · 

·~ ,, . ' . . . . 
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IR1>glotor 17. No. -11-6-771 

54035. Minor Aliens. A minor alien claiming residence for tui- ~ 
tion purposes shall be .required at the time of classification to show his ' 
or her immigrant visa, his or her parents' immigrant visa and evidence 
that the parent has had permanent residence in the state for more than . 
one year after admission to permanent residence prior to the residence 
determination date. 

54036. Public School Employee Holding Valid Credential. A 
student claiming residence status pursuant to Section1\$[8 of the Edu­
cation Code should provide the admissions officer~ a statement 
from the employer showing employment by a public school in _a full· 
time position requiring certification qualifications for the college year 
in whic:b the student enrolls. The student must also show that he or she 
holds a"!!redentia! and will enroll in courses necessary to obtain another 
type of credential authorizing service in the public schools, or that the 
student holds a credential issued pursuant to Section 57274 of the Edu­
cation Code and is enrolled in courses ·necessary. ~o..fullill crE;dential 
requirements. ){l{/' . :: . . ·.· ... : .... 

Histor;:· I. Amendment filed ll·l-73: effective thirtieth day thereafter (Register 73, 
No. 44). · . . . . . ( .· .,; ... · . 

2. Amendment nled 11-4-77; effective thirtieth dny therenfter'(Register 71, 
No. 45). . ,. · .. f::•':: .. _/ : ·. , ' 

54037. Apprentices. A student deirning residint· status· pursuant 
to Section 68081 of the Education Code shall provide evidence such as· 
a card or certification from the Joint Apprenticeship Committee or the 
student's employer, evidencing such apprenticeship status. 

Histor."' I. Amendment Bled 11-4-77; effective thirtieth day thereafter (Register 71, & 
No.45). ., 

54038. Student Under Custody of Resident Adult. A student 
claiming residence under provisions or 6807~ of the Education Code 
shall provide the college admissions ofhcer w1 h evidence that the adult 
or adults with whom the student has resided has had California resi· 
dence for 1 year immediately preceding the residence determination 
date, and further evidence that the student has resided with such adult 
or adults for a period of not fewer than 2 years. 

History .. I. New section filed 11-1·73: effective thirtieth day thereafter (Register 73, 
.No:44). 

2. Amendment of section and repealer of NOTE flied 11-4·77: effective thirti-
eth duy there•fter (Regl5tcr 71, No. 45), · · 

54039. Agricultural Empluy1nenl. A student d~;..,;.-.,:;; ~c~idence·-· 
pursuant to SectionJlSJOO of the Education Code shall provide the 
admissions officer with either (a) or (b): 

(a) Evidence that the student's parent with whom the student is 
living earns a livelihood primarily by performing agricultural labor for 
hire in California and other states and has performed such _labor in 
California for at least two months in each of the preceding two years, 
and that the parent lives within the district. If the parent of such stu­
dent had suITicient income to incur personal income tax liability for 
ft-deral nnd /or state purposes, proof that the student was claimed as a 
dependent on federal or state persona.I income tax returns shall also be 
required. 
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(b) Evidence showing the student himself or herself earns a liveli­
hood primarily by performing agricultural labor for hire in California 
and other states and that such labor has been performed in California 
for at least two months in each of the preceding two years. 

As used in this section (54039)" agricultural labor for hire means 
seasonal employment in cor.necbon with actual production of agricul­
tural crops, including seeding, thinning and harvesting. 

NOTE, Authority cile& Section 6'll00, Education Code 
Historr· l. New section filed 3-5·?'1 as n.n emcr-gency: effective upon filing. Certifica.te 

of Compliance included I Register 74, No. 10). < 
2. Amendment of section and NOTE filed ll-4-77: effective thfrtieth day -"' 

thereafter (Regi.tcr 77, No. ~5). v· \; t'\{I o/lu 

54040. Exceptions from the One-Yeor Woiting Period. Those ex- \,~ i 
ce tions from a ment of nonresident tuition rov1ded b).'. Education llA".lf" f} 

o e ctions e..tlai1Lill1ooru ' a.cy_dep.eiliieiitS)~ 11 · .Jf-
an 6BITT5~(militarr. members)_np12.ly only sofong as the student has not 1_,Jt" 
been in CaJ_ifomia long enougfi to have one yeor of CaJiforma rc~1dence. -v ·I-V\ 

History: l. ~::'~~f.ment filed n-4-77; effective thi_rticth day thereofhor (Register 77, · ;0 
SUBCHAPTER 3. ApPEAL 

54060. Appeal Procedure. Any student, following a final decision 
on residence classification br.. tfie college, may -make written aopeaJ to 
the superintendent of the district or the superintendent's designee 
within 30 calendar davs of notification of final decision by the campus 
regarding_classification. The supcrintendentJmJ;hifuiSis_aLtha.State=. 
ment of Legal Residence, pertinent information contained in the regis­
trar's file. and information contained in the student's appeal, will make 
a determination and notif).'. the student by United States mail, postage 
prepaid. 

I 
History: I. Amendment flied 11-4-77 effective thirtieth da)· thereafter (Register 77, 

No.45). 

SUBCHAPTER 4. REFUNDS 

54070. Refunds. The governing board of each Community Col­
lege district shall adopt rules providing for refund of the following 
nonresident tuition fees: . 

J 
(a) Those collected in error. 
(b) Those refundable as a result of a reduction of thi' educational 

progra.m at the Community College ~o.r \I/pi ch the fees have been pai.d. 
( c) fhose refundable as a result of tne student s reduction of um ts 

or the student's withdrawal from an education ~rogrnm at the Commu­
~ollege for which fees have been ~aid w ere reduction or with­
drawal is fOr reasons deemed sufficienty the district governing board. 

History: 1. Amendment Ried l 1·4·77; effective thirlielh dnr thereafter l Register 77, 
No. 45). 
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~"."" TITLE 5 CALIFORNIA COMMUNITY COLLEGES 
lft9111suir az. No. 48-n-27.az) 

CHAPTER 1. STUDENT RESIDENCE CLASSIFICATION 

~ 54012 
(p. 635) 

54000. Unifonn Residency Requirements. 
The provisions of this chapter implement and should be read in conjunction 

with the Uniform Residency Requirements contained in Part 41 (commencing 
with Section 68000) of the_ Education Code. - - -
NOTE: Authority cited: Sections 66700, 68044, 68090 end 71020, Education Code. Refer­
ence: Part 41 (commencing with Section 68000), Education Code. 
HISTORY: 

1. Repealer of Chapter l (~~ 54000, 54001, 54100, 54101) and new Chapter l (~~ 54000 
through 54082, not consecutive) filed 6-2.5-73 as an emergency; effective upon filing. 
Certificate of Compliance included (Register 73, No. 26). For prior history, see Register 
70, No.16. 

2. Amendment of NOTE filed 11-4-77; effective thirtieth day thereafter (Register 77, 
No.45). - _ 

3. Repealer of Chapter 1 (Sections 54000-54082, not consecutive) and new Chapter l 
(Sections 54000-54070, not consecutive) filed 11-22-82; effective thirtieth day thereafter 
(Register 82, No. 48). For prior history, see Registers 79, No. 46; 77, No. 45; 74, No. 45; 74, 
No. 10;.and.73;'No.~; ' ·'· . , ,, . __ .- .-

54002, Residence Determination Date. 
"Residence determination date" is that day immediately preceding the open­

ing clay of instruction of the quarter semester, or other session as set by the 
.... diStrict gox~min~ board, during which the student proposes to attend a college. 

NOTE: .Authority cited: Sections 66700, 68023, 68044, 68090 end 71020, Education Code. 
Reference: Section 68023, Educai:ion Code. 

54010. Residence Classification Procedures, 
.A (a) Residence classification shall be made for each student at the time ap­
'9 plications for admission are accepted and whenever a student has not been m 

attendance for more than one semester or quarter. A student previously classi­
fied as a nonresident may be reclassified as of any residence determination date. 

(b) The student shall be required to present evidence of P.hysical presence 
in California, intent to make California the home for other than a temporary 
purpose and, if the student was classified as a nonresident in the preceding 
term, financial independence. 

- . -( c) Community college districts shall require applicants to supply informa­
tion as specified in this chapter and may require additional Uiforrnation as 
deemed necessary. _ - . -: . -. _ _ _ 

.... _, ___ -· · (d) The-district shall weigh the infonnation provided by the student and 
determine whether the student has clearly established that he or she has been 
a resident of California for one year prior to the residence determination date. 

(e) Applicants shall certify their answers on residence questionnaires under 
_ oath or penalty of perjury. · _ 

NOTE: Authority cited: Sections 66700, 68004, 68090 and 71020; Education Code. Refer­
ence: Sections 68044 and 68062, Education Code. 

54012. Residence Questionnaires. - · - -
(a~ Each community college diStrict shaU use a residence questionnaire in 

making ~esidence classifications. _ 
(b) The residence questionnair~ shall ask each student where the student 

has maintained his or her home for the last two years and whether the student 
has engaged in any activity listed in subsection (f) of Section 54024. 
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CALIFORNIA COMMUNITY COLLEGES TITLE 5 -
(Roglotor 112. No. 411-U.z74Z) 

( c) The guestionnaire shall ask each student under 19 years of age where the 
parent has lived for the last two years and whether the parent haS engaged in 
any activity listed in subsection (f) of Section 54024. -

( d) If the student1 or the student's parent if the student is under age 19, has 
either maintained a nome outside of California at any time during the last two 
years, or has eJ:!gaged in any activity listed in subsection (f) of Section 54024, 
the student shall be asked for additional evidence of intent to reside in Califor­
nia such as that identified in subsection (e) of Section 54024. -

(e) The Chancellor shall provide a sample residence questionnaire which 
districts may use in complying with this requirement. 
NOTE: Authority cited: Sections 66700, 68044 and 71020, Education Code. Reference: 
Sections 68044 and 68062, Education Code. 

54020. Residence. 
In order to establish a residence, it is necessary that there be a union of act 

and intent. To establish residence, a person capable of establishing residence 
in California must couple his or her physical presence in California with objec­
tive evidence that the physical presence is with the intent to make California 
the home for other than a temporary purpose. 
NOTE: Authority cited: Sections 66700, 68044, 68090 and 71020, Education Code. Refer-
ence: Sections 68017, 68060, 68061 and 68062, Education Code. · 

540-22~ Physical Presence. ::0-

(a) A person ~apable of establfohing residence in CalifrJrnia must be pb,ysical~ _ 
iy present in California for one year prior to the reiidence determination date 
to be classified as a resident student. -

(b) A temporary absence for business, education or pleasure will not remit 
in loss of California residence i.f1 during the absence, the ~rson always intended 
to return to California and dia nothiitg inconsistent with that intent. 

(c) Physical presence within the state solely for educational plll'pC.1ses does 
not constitute establishing California residence regardless of the length of that 
presence. 
NOTE: Authority cited: Sections 66700, 68M4, 68090 and 71020, Education Code. Refer­
ence: Sections 68017, 68060,, 68061 and 68062, Education Code. 

54024. Intent. 
__ _ (a) Intent to make California the home for other than a temporary purpose 

may be manifested ir.1 many ways. No one factor is controlling. 
(b) A student whrJ is 19 rears of age or over; and who has main tamed a home 

. in California continuously for the last t.vo years shall be presumed to have the 
intent to make CaJjfomia the home for other than a temporary purpose unless 
the student has evidenced a contrary intent by having engaged in any of the 
activities listed in subsection (f) of this section. . 

(c) A studen'' who is under 19 yel!-rs of age shall be presumed to have the 
intent to make California the home for other than a temporary purpose if both 
the student an.d his parent have maintained a home in California continuously 
for the last two years unless the student has evidenced a contrl!I'Y intent by 
having engaged in any of the activities listed in subsection (f) of this section. 

(d) A sh1dent who does not meet the reguirements of subsectio~ (b) or 
subsection ( c) of this section shall be require4-to provide evidence of ~tent ~o 
make California the home for other than a temporary purpose as specified m 
subsection (e) of this section. 
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TITLE 5 CALIFORNIA COMMUNITY COLLEGES ~ 54032 
(p. 637) 

(e) Objective manifestations of intent to establish California residence in-
clude but are not limited to: · 

( 1) OwnershiJ? of residential property or continuous occupancy of rented or 
leased pro~rty m California. 

2 Registering to vote and voting in California. · 
3 Licensing from California for professional practice. 
4 · Active membership in service or social clubs. · : 
5 Presence ~,f_spouse, children or other close relatives in the state. 
6 Showing California.as home address on federal income tax form. 
7 Payment of California state income tax as a resident. 
8 Possessing California motor vehicle license plates. 
9 Possessing a California driver's license. 
10) Maintaining permanent military address or home ofrecord in California 

while in armed forces. 

ill) Establishing and maintaining active California bank accounts. · ·· 
12) Being the petitioner for a dlvorce in California. 

not~~:3~~~.~consistent with a claim of California resi~ence includes but is 

{

l Maintaining voter registration and voting iD another sbite.: ' ····· • ... 
2 Being the petitioner for a divorce in another state. . . 
3 Attending an out-of-state institution as· a resident of that other state. 

(4 Declaring nonresidence for state income tax purp<)ses. 
NOTEtA'.tthority cited: SectiOilll 66700, 68044,'.6&l90 and.71020, Education Code. Refer-. 
ence: sections 68017, 68060, 68061and68062; Education Code. 

54026. Burden. 
The biirden is on the student to demonstrate clearly both physical presence 

in California and intent to establish California residence. 
NOTE: Authority cited: Sections 66700, 68044, 68090 and 71020, Education Code. Refer­
ence: Section 68041, Educa.tion Code. 

54028. One-Year Waiting Perfod. 
The one-year residence period which a student must meet to be classified as 

a resident does not begin to run until the student both is present in California 
and has manifested clear intent to become a California resident. 
NOTE: Authority cited: Sections 66700, 68044, 68090 and 71020, Education Code. Refer­
ence: Sections 68017, 68060, 68061and68062, Education Code. · ··· · 

.. 54030. · Reestablished Residence. . 
If a student or the parents of a minor student relinquish California residence-· .. . . . 

after moving from the state, one full year of _physical presence, coupled with 
one full year of demonstrated intent to be a California resident, is required to 
reestablish residence for tuition purposes, except as provided in Education 
Code Section 68070. 
NOTE: Authority cited: Sections 66700, 68044, 68090 and 1i020, ·Education· Code. Refer· 
ence: Sections 68017, 68060, 68061 and 68062, Education Code .. 

54032. Financial Independence, · · 
(a) A student seeking reclassification as a resident, who was classified as a 

nonresident in the preceding term, shall be determined financially independ­
ent or dependent in accordance with Education Code Section 68044. 

329 



CALIFORNIA COMMUNITY COLLEGES TITLE 5 §54040 
(p. 638) (R911lnter OZ. No. 48-11-27421 

(b) A student who has established financial independence may be reclassi­
fied as a resident if the student has met the requirements of Section 54020 for 
one year prior to the residence determination date. 

(c) In detennining whether the student has objectively manifested intent to 
establish California residence, financial independence shall weigh in favor of 
finding California residence, and financial dependence shall weigh against find-
ing California residence. . · · 

(d) Financial dependence in the current or preceding calendar year shall 
weigh more ~1eavily against finding California residence than shall financial 
dependence in earlier. calendar years. Financial dependence in the current or 
preceding calendar year shall be overcome only if (1) the parent on whom the 
student is dependent is a California resident, or (2) there is no evidence of the 
student's continuing residence in another state. 
NOTE: Authority cited: Sectioru 66700, 68044, 68090 end 71020, Education Code. Refer­
ence: Section 68044, Education Code. 

54040. Self-Supporting Exception. .· · · ·. " ·· : . . 
Any student claiming application· of the self-supporting exceQlion pursuant" 

·· to Education Code Section 68071 shall provide evidence to the admissions 
officer such as: documentatio~1 including W-2 fonns or a letter from the em· 
ployer, showing earnings for me year immediately:preceding the residence 
determination date of attendance, a statement that the student has actually 
been present in CaJU'9rnia for said. year .(short absences. from the ~!:ate for 
business or pleasiµ:e wilLnofpreclude the accumulation of time), and a state· 
ment showing all expenses .of the student for said year. 
NOTE: Authority cited: Sectioru 66700, 68044, e8o90 and 71020, Education Code. Refer· 
ence: Sections 68044, 68071 end 68090, Education Code. 

54041. Military Dependent. 
A dependent natural or adopted child, stepchild or spouse of a member of 

the armed forces of the United States claimin_g residence status purS\lllllt to 
Section 68074 of the Education Code shall provide the college admissions officer 
with a statement from the military person's commanding officer or personnel 
officer that the military person's duty station is in California on active duty as 
of the residence determination date or is outside the continental United States 
on active duty after having been transferred immediately and directly from a 
California duty station. A statement that. the student is a dependent of the 
military person for an exemption on federal truces sh!lll .lllso he provided. · 
NOTE: Authority cited: 5eci:ions'66700, 68044, 68090 and 7Ul2<i;°'Education Code. Refer· 
ence: Sections 68044 end 68074, Education Code. 

54042. Member of Military. 
A student claiming application of Section 68075 of the Education Code must 

provide the admissions officer with a statement from the student's command· 
ing officer or personnel officer that the assignment to active duty in this state 
is not for educational purposes. The student should also produce evidence of the 
date of assignment to California .. 
NOTE: Authority cited: Sections 66700, 68044, 68090 and 71020, Education Code. Refer­
ence: Sections 68044 end 68075, Education Code. 
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A student claiming exemption from nonresident tuition pursuant to Educa­
tion Code Section 84521.6 sliall provide the admissions officer with docwnenta­
tion from the Immigration and Naturalization Service evidencing that the 
student is a refugee and shall establish that he or she has been a California 
resident for one year in accordance with Sections 54020, 54022 and 54024. 
NOTE: Authority cited: Sectiollll 66700, 68044, 68090 and 71020, Education Code. Refer­
ence: Section 8432.1.6, Education Code. 

5'046. Public School Employee Holding Valid Credential. 
A student claiming residence status pursuant to Section 681178 of the Educa­

tion Code shall provide the admissions officer with a statement from the em­
ployer showing employment by a public school in a full-time p:lSition req~ 
certification qlialifications for the college year in which the student enrolls. The 
student must also show that be o! she holds a credential and will enroll in · 
courses necessary to obtain another type of credential authorizing service in the 
public schools, or that the student hol<Is a credential issued pursuant to Section 
tnZT 4 of the Education Code and is enrolled in courses necessary to fuJfill 
credential requirements. . . .. . . · 
NOTE: Autborit)icitetJ.; Sections 66100; 6so44, 68o9o and 71020, Education Code. Refer· 
ence: Sections 68044 and 6111J78, Education Code. 

54047. Sru,dent: Under Cuiltody 0£ Resident Adult. 
A studerit'daiming residence under provisions of Section 681173 0£ the Educa­

. tion Ctide'shall provide the college admissions officer with evidence that the 
adult or adwts with whom the student bas resided has had California residence 
for 1 year immediately preceding the residence determination date, and fur-

.A ther evidence that the student haS resided with such adult or adults for a period 
W of not fewer than 2 years. 

NOTE: Authority cited: Sections 66700, 68044 and 68090, Education Code. Reference: 

8 

Sections 68044 and 681J73, Education Code. 

54048. Agricultural Employment. · 
A student claiming residence purSlWlt to Section 68100 of the Education 

Code shall provide the admissions officer with either (a) or (b): 
(a) Evidence that the student's parent with whom the student is living earns 

a livelihood primarily by_~rfo~ agricultural labor for hire in California and 
other states and has perfomied such lal>or in California for a~ least two months 
in each of the preceding two years, and that the parent lives within the district. 
If the parent of such studenthad,sufficient inc:ome to incur personal income 
tax liability for federal and/or state purposes, proof that the student was 
claimed as a dependent on federal or state personal income tax returns shall also 
be required. · 

(b) Evidence showing the student himself or herself earns a livelihood pri· 
mSrily by performing agricultural labor for hire in California and other states 
and that such labor nas been performed in California for at least two months 
in each of the preceding two years. . . 

As used in thls section agricultural labor for hire means seasonal employment 
in connection with actual production of agricultural crops, including seeding, 
thinning and harvesting. 
NOTE: Authority cited: Sectiollll 66700, 68044, 68040 and 68100, Education Code. Refer­
ence: Sections 68044 and 68100, Education Code. 
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(p. 638.2) 

CALIFORNIA COMMuNITY COLLEGES TITLES 
(Rogleter 82. li\lo. 411-1'47.0ZI 

54050. Exceptions from the One-Year Waiting Period. · 
Those exceptions from payment of nonresident tuition· pro-,ided by Educa­

tion Code Sections 68074 (military dependents) and 68075 (military members) 
apply only during the first year of tlie student's current physical presence in 
California. -
NOTE: Authority cited: Sections 66700, 68044 and 68090, Education Code. Reference: 
Sections 68044, 68074 and 68075, Education Code. · · 

54060. Appeal Procedure. 
(a) A community college district shall notify each student of the student's 

residence classification not later than fourteen (14) calendar days after the 
beginning of the session for which the student has apfi>lied, or fourteen (14) 
calendar aays after the student's application for admiSs1on, whichever is later. 

_ (b} Any student, following a decision on residence classification by the col-
-- lege, may make written appeal of that decision. Each community college dis- __ . 

-trict shall establish _ _procedures for appeals of residence classifications. 
(c) The Chancellor will advise community college dislricts on issues in resi­

dence classification. However, the student shall have no right of appeal to the 
,- ·Chancellor .. or Board of Governors. · .,_ ... ,_ 
-. -NOTE: Authority cited: Sections 66700, 68044 and 68090, Education Code. Reference: 

.Sections 68044 and 68090, Education Code. 
_: .:, c· '"· -'54irio. Refunds 

':~".-:. :: _ Th_e _go".ernin_g bo~d o~ each c~mmunity ~ollege ~trict shall adopt rules 
' · -- provu:lilig for·refwid-ofthe followmg nonresident tuition fees: . 
-· · · - (a} Those collected in error. 

(b) Those refundable as a result of a reduction ofthe educational program 
at the community college for which the fees have been paid. 

(c) Those refundable as a result of the student's reduction of units or the 
student's withdrawal from an education program at the community college for 
which fees have been paid, where reduction or withdrawal is for reasons 
deemed sufficient by the district governing board. 
NOTE: Authority cited: Sections 66700, 68044 and 68090, Education Code. Reference: 
Sections 68(\44 and 68090, Education Code. 

- (Next page is 638.5} 
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TITLE 5 CALIFORNIA COMMUNITY COLLEGES 
(Rogiater 83, No. ~11-1131 

~ 54032 
(p. 637) 

(e) Objective manifestations of intent to establish California residence ifi .. 
elude but are not limited to: · 

(1) Ownership of residential property or continuous occupancy of rented or 
leased property iri California. . 

(2i Registering to vote and voting in California. 
(3 Licensing from California for professional practice. 
(4 Active membership in service or social clubs. -
(5) Presence of_ spouse, children or other close relatives in the state. -

(7 Payment of California state iricome tax as a resident. 
(6~ Showing California as. home address on federal income tax form. 

(8 Possessing California motor vehicle license plates. 
(9) Possessiilg a California dri:1er's license. 
( 10) Maintaining permanent military address or home of reeord in California 

while in armed forces. 
(11) Establishirig and maintaining active California bank accounts. 
( 12) Being the petitioner for a divorce in California. 
(f) Condu~t iriconsistent with a claim of California residence iricludes but is 

not limited to: -
( i} Mitintainirig voter registration and voting iri another state. - -- ._: _ -
(2) Beirig the petitioner for a divorce in another state. · - · 
(3) Atten~g an out:-0£-state instituti?n as a resident of ~t other state. 
(4} Declanng nonresidence for state income tax purposes. ' _ _ 

NOTE: Authority cited: Sections 66700, 68044, 68090 and 71000, Education bode. Refer- -- -·· · -
ence: Sect:ions'68017, 68060, 68061 and 68062, Education Code. -_,' ,., ,, .. - .,. _:::.-.,--_-· ... 

~ .... _ .· - •.. . ~:- ~' .. , 

54026. Burden. _ 
The burden is on the student to demonstrate clearly both physical presence 

in California and intent to establish California residence. -
NOTE: Authority cited: Sections 66700, 68044, 68090 and 71020, Education Code. Refer­
ence: Section 68041, Education Code. 

54028. One-Year Waiting Period. .- - · 
The one-year residence period which a student must meet to be classifled as 

a resident does not begin to run until the student both is present in California 
and has manifested clear intent to become a California resident. 
NOTE: Authority cited: Sections 66700, 68044, 68090 and 71020, Education Code. Refer­
ence: Sections 68017, 68060, 68061. and 68062, Education Code . 

. 54030.- Reestablished Residence. _ _ _ 
If a student or the parents of a mirior student relin«:Jiuish California residence -

after movirig from the state, one full year of _physicru prese:uce, coupled with 
one full year of demonstrated intent to be a California resident, is required to 
reestablish residence for tuition purposes, except as provided in Education 
Code Section 68070. 
NOTE: Authority cited: Sections 66700, 68044, 68090 and 7102.0, Education Code. Refer· 
ence: Sections 68017, 68060, 68061 and 68062, Educ11tion Code. 

54032. Financial Independence. -
(a) A student seekirig reclassification as a resident, who was classified as a 

nonresident in the preceding term, shall be determined financially iridepend· 
ent or dependent in accordance with Education Code Section 68044. 

(b) A student who has established financial independence may be reclassi· 
fied as a resident if the student has met the requirements of Section 54020 for 
one year prior to the residence determination date. 
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(c) In determining whether the student has objectively manifested intent to 
establish California residence, financial independence shall weigh in favor of 
finding California residence, and financial dependence shall weigh against find­
ing California residence. 

(d) Financial dependence in the current or precedhig calendar year shall 
weigh more heavily against finding California res:dence than shall financial 
dependence in earlier calendar years. Financial der.endence in the current or 
preceding calendar year shall be overcome only if \1) the parent on whom the 
student is dependent is a California resident, or (2) there is no evidence of the 
student's continuing residence in another state. 
NOTE: Authority cited: Sections 66700, 68044, 68090 and 71020, Education Code. Refer­
ence: Section 68044, Education Code. 

54040. Self-Supporting Exception. 
Any student claiming application of the self-supporting exception pursuant 

to Education Code Section 68071 shall provide evidence to the admissions 
officer such as: documentation, including W-2 forms or a letter from the em­
ployer, showing earnings for the year immediately preceding the residence 
determination date of attendance, a statement that the student has actually 
been present iri' California for said year (short absences from the state for 
business or pleasure will not rreclude the accumulation of time), and a state-
ment showing all expenses o the student for s~id yflar. .. . · ... 
NOTE: Authority cited: Section,; 66700, 68044, 68090 and 71020, Education Code. Refer-
e.nce: Sectio~ 68044, 68071 and 68090, Educatimr <;ode.·.·. · 

54041. Military Dependent. 
A dependent natural or adopted child\ stepchild or spouse of a member of 

the armed forces of the United States c aiming residence status pursuant to 
A Section 6807 4 of the Education Code shall provide the college admissions officer 
9 with a statement from the military person's commanding officer or personnel 

officer that the military person's duty station is in California on active duty as 
of the residence determination date; or that the military person is outside of 
California on active du after havin been transfe ed immedfatel and dir • 

from a C · ornia u station after e residence eterminatio : or that 
t e · t erson as ter e resi ence · · 
active mem er o t e anne forces o e United States. A statement that the 
stuJient is a dependent of the riiilitary person fur an exemption oniederaJ taxes 
sh also be proviaed. . 
NOTE: Authority cited: Sections 66700, 68044, 68090 and 71020, Education Code. Refer-
ence: Sections 68044 and 68074, Education Code. ...-~ ..... · .. 
HISTORY: 

l. Amendment filed 6-8-83; effective thirtieth day thereafter (Register 83, No. 24). 

54042. Member of Military. 
. A student claiming application of Section 68075 of the Education Code must 

provide the admissions officer with a statement from the student's command· 
ing officer or personnel officer that the assignment to active duty in this state 
is not for educational purposes. The student should also produce evidence of the 
date of assignment to Ciili.fornia. · 
NOTE: Authority cited: Sections 66700, 68044, 68090 lllld 71020, Education Code. Refer· 
ence: Sections 68044 and 68075, Education Code. 
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54045. Refugees. 

~54048 
(p. 638.1) 

A student claiming exemption from nonresident tuition pursuant to Educa· 
tion Code Section 84521.6 shall provide the admissions officer with docwnenta­
tion from the Immigration and Naturalization Service evidencing that the 
student is a refugee and shall establish that he or she has been a California 
resident for one year in accordance with Sections 54020, 54022 and 54024. 
NOTE: Authority cited: Sections 66700, 68044, 68090 and 71020, Education Code. Refer-
ence: Section 84521.6, Education Code. - · 

54046. Public School Em_ployee Holding Valid Credential. 
A student claiming residence status pursuant to Section 68f118 of the Educa­

tion Code shall provide the admissions officer with a statement from the em­
ployer showing employment by a public school in a full-time EM?sition reguiring 
certifica lion qualifications for the college year in which the student enrolls. The 
student must also show that he or she holds a credential and will enroll in 
courses necessary to obtain another type of credential authorizing service in the 
public schools, or that the student bolas a credential issued pursuant to Section 
Er12:14 of the Education Code and is enroll(!4_ in courses necessary to fulfill 
credential req!Jir~!llent~. -· - .. . _, __ ·• . · · 
NOTE: Authority. ~ited:·Se~tions 00700, il8o44, 68000 ani71020;·Educatlon COde:'-Refer- ~--i:-, .. _ 
ence: Sections 68044 and 68078, Education Code. -

. - . 
54047. Student Under Custody of;Resident Adult. , 

A student¢1.airajµg_residence under provisions of Section 68U73 of the Educa­
tion Code shall provide .the:,college admissions _offic_er ..yith evidence that the 
adult or adults with whom the studenthas resided has had California residence 
for 1 year immediately preceding the residence detennination date, and fur. 
thi::r evidence that the student has resided with such adult ot adult<; for a period 
of not fewer than 2 years. 
NOTE: Authority cited: Sections 66700, 68044 and 68090, Education Code. Reference: 
Sections 68044 and 68073, EduC!ltion Code. 

54048. Agricultural Employment. · 
A student claiming residence pursuant to Section 68100 of the Education 

Code shall provide the admissions officer with either (a) or (b): 
(a) Evidence that the student's parent with whom the student is llVlilg earns 

a livelihood primarily by perfonning agricultural labor for hire in California and 
other states and has performed such labor in California for at least two months 
in each of the preceding. two years, and that the parent lives within the dbtrict. 
If the parent of such student had ·sufficient income to incur personal income 
tax liability for fodaral &nd/or sm~::: J!!E],'Dses, proohthat the_ studen~ was-·- -· .. 
claimed as a dependent on federal or state personal income tax returns shall also 
be required. 

(b) Evidence showing the student himself or herself eams a livelihood pti· 
marily by performing agricultural labor for hire in CaJifornia and other states . 
and that such labor lias been performed in California for at least two months 
in each of the preceding two years. . 

As used in this .se_ction a_gricultur~ labor fo~ hire menns sell!lonal ~mploYIIl:ent 
in connection with actual production of agncultural crops, mcluding seeding, 
thinning and harvesting. 
NOTE: Authority cited: Sections ~00, 68044, 68040 end 68100, Educ11-tion Code. Refer· 
ence: Sections 68044 and 68100, Education Code. 
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A r\__ 
W 54050. Exceptions from the One· Year Waiting Period. 

Those exceptions from payment of nonresident tuition provided by Educa· 
tion Code Sections 68074 (military dependents) and 68075 (military members) 
app.ly o~y during the first year of tlie student's current physical presence in 
Califorrua. 
NOTE: Authority cited: Sections 66700, 68044 and QSQOO, Education. Code. Reference: 
Sections 68044, 68074 and 68075, Education Ccide. · · 

54060. Appeal Procedure. · 
(a) A commwtlty college district shall notify each student of the student's 

residence classification not later than fourteen (14) calendar days after the 
beginning of the session for which the student has applied, or fourteen (14) 
calendar days after the student's application for admission, whichever is later. 

(b) Any student, following a decision on residence classification by the col· 
lege, max make written ap~al of that decision. Ea.ch commwtlty college dis­
trict shall establish_procedures for appeals of residence classifications. · 

( c) The Chancellor will 11dvise commwtlty college districts on issues in resi· 
de'nce classiflcation. However, the student shall have no right of appeal to the 
.Chap~~llC>.r:;,?f ,qP,3:f,cl 9fq~veroors. . . . .. .. ······'. -'. ''· , ... , . < ....•. · 

· NOTEi 'Authcnty cited: Sectioru 66700, 68044 and 68090, Education Code. Reference: 
Sections 68044 and 68090, Education Code. 

··: "'·:·= '54670.· Ref~nd:J. 
... ·'I:he · goveljling board of each commwtlty college district shall adopt rules 
· providi.Dg for·•refund of-t1e following nonresident tuition fees: 

' (a) Those' cnllected in error. 
(b) Those refundable as a result of a reduction of the educational program a at the commwtlty college for which the fees have been paid. 

9 (c) Those refundable as a result of the student's reduction of units or the 
student's withdrawal from an education program at the community college for 

·· which fees have been paid, where reduction or withdrawal is for reasons 
deemed sufficient by the district governing board. 
NOTE: Authority citecl: Sections 66700, 68044 and 68090, Education Code. Reference: 
Sections ~~. ?.r>-l 58(i;KI, Education Code. 

54072. Waiver. 
The community college district may waive nonresident tuition fees which 

were not collected in a previous session where: · - · ·· 
(a) The fees were not collected as a .result of the district's error and not 

.. thro~gh.,t!iE'.J~ult of th~s~dent, IUlci. .. . . . · . . · .... . 
(b) To collect the fees would cause the student undue hardship. No state 

funds may be collected for the attendance of a student for whom fees were 
waived pursuant to this section. 
NOTE: Authority cited: Sections 66700, 68044 and 68090, Education Code. Reference: 
Sections 68044 and 68000, Education Code. 
HISfORY: .. 

L New section filed 6-8-83; effective thirtieth day thereafter (Register 83, No: 24). 

(Next page is 638.5) 
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(p. 638.1) A CReQIBt8r Ill,, Na.~} 

• 54045. Alien Students. 
An alien not ~luded from establishing domicile in the United States by the 

Immigration and Nationality Act (8 U.S.C. 1101, et seg.) shall be classified as a 

.. 

• 

resident or nonresident pursuant to the provisions of this chapter. 
An alien is precluded from establishing domicile in the United States if the 

alien is in the United States under an unexpired visa which requires that the 
alien have a residence outside the United States or that he or she enter the 
United States salely for some tem~rary pu~. An alien who is precluded for 
establishmig domiCile in the United States 8ball not be classified as a resident . 
NOTE: Au'lhorlty cited: Sections 66700, 68044, 68090 Bild 71020, &lucation Code. Refer-
ence: Secltlion 6!1!l62(h), F.ducation Code; 8USC1101 (a) (15); lllld Tollv. Mareno, 4S8 U.S. 
1 (1982). 
Hl5l'ORY: 

1. Re(Jealer and new section filed 3-3-86; effective thirtieth day thereafter (Register 86, 
No.10). 

@ 54006. Public School Em.Ployee Holding Valid Credential . 
A student claiming residence status pursuant to Section 68078 of the Educa-

tion COOe shall provide the admissions offl~r with a statement from the em- . 
ployer showing employment by a public school m a full:time l*dtion req.uirlrig · · · · · 
Certification qiialifiCations for the college year in which the stUdent emolls. The 
student must also show that he or she holds a credential and will enroll ·in ,. >· , 
courses necessary to obtain another type of credential authorizing service.in ~e . 
public schools, or that the student bolas a credential issued pursuant. to .Section ... · 
fn~4 of the Education Code and is enrolled in courses necessary to fulfill 
crecliential requirements. · · 
NO'l'E: AuthOrity cited: Soctions 66100, 68044, 68000 ond 71020, Education Code. ReFer­
ence: Seclions 68044 and 680'78, F.ducation Code. 

546117. Student Under CWltody of Resident Adult. 
A student claiming residence unde:=ons of Section 68073 of the Educa­

tion Code shall pr_ovide the college · · ns officer with evidence that the 
adult or adults with whom the student has resided has had California residence 
for l year immediately pr~ the residence determination date, and fur. 
ther evidence that the sfudent baS resided with such adult or adults for a period 
of not fewer than 2 years. · 

.Q NOTE: Authority cited: SectiON 66700, 68IW4 and 680!ID, Education Code. Reference: 
.. ~ SectioJiJ 68044 and fi8073, F.clucatton.Code.. . 

• 

.. 

541048. Awiculturol Employment. · . · · 
A student claimin2 residence pursuant to Section 68100 of the Education· 

Code man provide tlie admissions officer with either (a) or (b): 
(a) Evidence that the student's parent with whom the student is living earns 

a livelihood prh_narily by nerfa~ iwicultural labor for hire in California and 
other states 8nd hu penormed such la'"bor in California for at least two month.9 

· in each of the preceding two years, and that the parent lives within the district. 
If the parent Of such student had sufficient income to incur personal income · 
tax liability for federal and/or state purposes, proof that the student was 
claimed as a dependent on f'ederal or state personal mcomr~ tax returns shall also 
ber~wred. · (bl Evidence showing the student himself or herself earns a livelihood pri· 
mari y by ~J ogricultural labor for hire in California and other states 
and that such labor has been performed in California foll' at least two month.9 
in each of the preceding two years. 
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As used in this section &gricultural labor for hire means seasonal employment 
.in connection with actuaf production of agricultural crops, including seeding, 
thinning and harresting. 
NOTE: Authority cited: Sections 66100, fllllNf; 680f:O and 68100, Education Code. Refer· 
ence: Sections fl80f4 and 118100. Education Code. 

54050. EJtCeptiom from the One-Yem Wmting Period. 
Those exceptions from JXl~t of nonresident tui. tion provided by Educa~ 

tion Code Sections 68111-' (military ~ts) and 68075 (rililitacy members) 
~ during .the firSt year Of ilie student's current playsical presence in 

NOTE: Authority cited: Sections fl&700, 680«4 11Dd 88090, Education Code. Reference: 
Sections ~ 68014 and 68015, Education Code. 

54060. Appeal Proeedure. 
(a) A community college district shall notify each student of the student's 

resUlence clalsificaiion not later than fourteeO (14) calendar days after the 
beldnning of the~ for wbich'tbe student h8s RPJillied. or fourteen (14) 
calendar Gays after the itudent's ~tion for admiis1on, whichever is later. 

(b) Any Stu6ent, foUG".;.in; •~non residence classifica~on by_ the C?l- . 
lege, J'.Dll.f make wria;ren a of that dedsJon. Each commumty. co.U ege dis-
trict shall establish ures for appeals of residence classiftcal:ions. 

(c) The Chance will advise community.college districts on issues in resi· 
deDCe classifi,cation. However, the student shall hBve no right of appeal to the 
Chancellor or Boord of Governors. ·. · · · . . . . 
NOTE: Authority cited: Sectionll 8S700, 68044 and 68090, Education Code. Reference: 
3ectJoos 68DH and 88090, Ediication Code. ' 

54010. Befunds. 
The governing board of each community college district shall adopt rules 

providing for refund of the following nonresident tuition fees: 
(a) nioae collected in error. 
(b) Thoae refundable as a result of a reduction of the educational program 

at the community ~ for which the fees have been paid. 
(c) Those refundable as a result of the shKh!nt's reduction of w1its or the 

student's withdrawal from an education prograni at the community college for 
which. fees have been ~ where redµction 01·. YlitJu:irawal is fo~ reasons 
deemed sufficient by the district governing board. 
NOTE:. Authority cited: Sect1oni ll6'100, 68044 and 68090, Education Code. Reference: 
Sectkl.ii OOOC4 and 88!JOO, ~:.:::::it:..--n ~. : •. ' ' ' . 

54071. WaiYer. 
~ community college district may waive nonresident tuition Fees which 

were not coUected in a previous session where: 
. . (a). The fees were not collected as a result of the district's error and not 

throUgh the fault of the student; and · · · 
(b) To collect the fees would cause the student undue hardship.· No state 

fwids may be collected for the attendance oF a student for whom fees were 
waived pursuant to this section. 
NOTE: Authority cited: Sections 66700, · 68044 and 68090, Education Code. Reference: 
SectloN 68044 and 68090, Education Code. 
HISl'ORY: · 

1. New section ftled IJ.8.83; effective thirtieth day thereafter (Register 83, No. Ml. 

340 

.. 

"· 

• 

0 



... 
• J .. , ... "·"""" ··~· .. ·-··-··'"··~· .. ····.-•., ........... ' ., ". ·-··,~·.,~·:'''• ·~·-

. " "· ...... 

. .:;. ··~ . !··. ····L1· 

·.~· 

.. ~...::~::.:-.:.::.:.::.::. 

341 

. .. f'., . 
' ' •·."·:· ;;;:, .. · 

Register 91-23 

§ 54002 
§ 54010 
§ 54012 
§ 54020 
§ 54022 
§ 54024 
§ 54026 
§ 54028 
§ 54030 
§ 54032 

§54041 
. §54042 

§54045 
§54046 
§54050 
§54060 
§54070 



§53530 BARCLAYS CALIFORNIA COOE OF REGULATIONS TIUe5 

HrsrcRY 
I. Now ...,tioo filed 6-5-90 by Uto Boon! ofOovomOB, Cnlifomin Community 

Collea=, with lhc Scmta?y of Sune; opcnitivc 7-5-90. Submitted to OAL for 
printlns only pur!lllll11 IO Educntioo Code oection 70901.5(b) (Regilll<r 90, No. 
37). 

§ 53530. Uae or Bond Proceeds. 
Any funds derived from the en!e of lhe bonds iesucd by the formcrdi•­

lrict shall be ueed for the acquieition, con•lruction, or improvement of 
college property only in the territory which comprised the former district 
or lo diBChsrgc the bonded indebtcdncSB oflhe formcrdi•trict, except that 
if the bonded indebtcdncs• is asewned by the new dislrict. the funds may 
be used in any IU'l:a of the 11cw dietrictforthe purpo•c• for which the bonds 
were originally voted. 
Nara Aulhori1y ciu:d: Section.• 66700 ond 70901, llducation Code. P.ofen:nce 
Section 70901, lldU<:otion Codo. 

HISTORY 
l. Adoption ofsccllon rrubmiued to OAL for printing only pU!!Uanl lo Govern. 

mcn1 Code section I 1343.8 (Rcgister91, No. 23). 

§ 53540. Territory ol Ollltrlct Bacomlng Part of Two or 
More Dlatrlcta; Disposition of Records, 

If all thc territory of any dis!rlct become a part of IWo or more dis!rlclII, 
and the inclusion in the two or more dis!rlct• of the sovcrnl portions of 
territory comprising the whole of tit• originnl district is cffc<:tivc for all 
purpo•es on the SlllIIC diite, !he records of the origlne.l diolrlct shall be dis-

. . po•cd of as followe: - , ....... : ... · · 

(a) All record• of the originnl di•lrict which arc requ~ by law to be 
kept on file shall be dcpoeitcd with the governing bosrd of the district 
which; nfu:r thb-reo..snnizni.iiiri-hiis bCcomc eff cctivc for all plll]loscs. ha9 
located withiri'its· bouniliriies ·the fonner office of the superintendent of 

::. the original dislricL - · · · 
(b) Records of employee• shall be trnnsfcrrcd to the dislrict 1!1ercnftcr 

.cmploying lhe_pcrsonnel or thereafter maintaining the last piece of em­
ployment 

(c) Rcconl• of sWdcnts shall be transferred to the dialrict which.after 
the dntc on which the n:organizntion becomes effective Corell purposes, 
maintains the college in which a student was lruu enrolled. 
Nam. Authoril)' cited: Section:I 66700 nod 70901, llducation Code. Reference: 
Section 70901, Education Code. 

H15roRY 
I. Adoption of ocction submitted to OAL for printing only pumull!t IO Oovcm­

mcnl Code acction 11343.B (Rcgilll<r 91, No. 23). 

Chapter 5. Students 

Subchapter 1. Student Residence 
Classification 

§ 54000. Uniform Residency Requirements. 
The provieions of this chapter implement and should be read in con­

junction with the Uniform Rcsidcnuy RcquircmenlII contained in pnrt 41 
(commencing with ec.:tion 68000) of the Education Code. 
Nore Aulhorilyelled: Scctiona 66700, 6B044,nnd70901, Education Code.Ref­
erence: Part 41 (commencing wllh Scetion 68000), Education Code. 

HISTORY 
I. Repealer of chapter I (oectioru 54000, 54001, 54100, 54101) nnd ru:w chnpter 

I (KCtiDllS 54000throul!h 54082, nOlCOWl<cutive) filed 6-25-73 us nn emcr-. 
gency; effective upon filing. Certificate of Compliance included (Regi•ter 73, 
No. 26). For prior hiotory, ooe Register 70, No. I 6. 

2. Amendment of NOTE filed 11-4-77; i:ffcctive lhirtielh doy thorcofter (Resl•­
ter 77, NoA5). 

3. Repe•lcr of cluipter I (sectiom 54000-54082, nol consecutive) and new ohop­
ter l (S<Otion& 54000-54070, not consecutive) filed 11-22-82; effective thir­
liclh d1y tbcrc.&1 (Regi•ter 82, No. 46). For prior hiatory, sec Regi•U?ra 79, 
No. 46; 17, No. 45: 74, No. 45; 74, No. 10; and 73, No. 44. . 

4, Amendment of acctlnn aubmltted to OAL for pl'lnUng only punuonl to 0 ovom­
ment Code 1<otion 11343.8 (Reghter 91, No. 23). 

§ 54001. Adoption of Rules 11nd Reguh1Uona; Publlcatlon; 
Unllonnlty. 

Thercsidencedcterminntiondnteenda eummruy of the rules and rcgu­
lation•wlopted by the Boord of Governors anddiolrictgovcming boards 
punmant to chnptcr I pnn41 ofdivillion 5 of:hc Education Code, com­
mencing with station 68000 ehall be published in lhc dis!rlct catalogs. 
Tho slaWtc !ow and the rules and n:gulntions wlopted by the Board of 
Governors and the district shnll be made available to the srudenlII at each 
di&lrict 
Nam Aulhority cited: Sectiom 66700 mid 70901, Bducntion Code. Reference: 
Section 70901. Educotion Code. 

HisrnaY 
I. Adoption of occtioo aubmitted to OAL for printing only pursuant '°Govero­

mcn1 Code scctlon 11343.8 (Regi•ler 91, No. 23). 

fi 54002. Residence Oetannlnatlon Date. 
"Residence determination dale., is that day immediately preceding the 

opening day of inetruction of the quarter, seme•ter, or other seseion .. set 
by lhe district governing board, during which the student proposes to at­
tend a college. 
Nore. Authority cited; Sections 6§'ZOO 68023. 6S0:44,Af!4.1ll2lll~tiw.... 
Code. Refrnnco· Se!;tjon @023,J;J4JKllll.9D..C!!!!i:..__..... 

HISrOR.Y 
I. Amendmrnt of =tion .ubmiued to OAL f<><printing only pl!n!Unnt to Oovem­

menl Code oection 11343.S (Rcgi.!1Cr91, No. 23). 

~ 54010, !:\"'~!!lance O!!!~~lflcstlon Procedum~ • 
(a) Reeidencc classification shall be made for each etudent nt the lime 

applications for rulmiasion arc 8eccpled and whenever n srudent has not 
been in attendance for more than one semester or quarter. A student prc­
viouslyclassified as anonrcsidentmay bcrcolnseifiedDB of any residence 
determination date. 

(b) The student shnll be rcqlliRd to prceentevidcnce ol physical prc•­
cnce in California, intent to make California the home for other than n 
temporary purpoee and, if the sWdcnt was classified "" n nonrceidcnt in 
the pn:Ccding U?rm, finwicial independence. 

(c) Community college dis!rlcts shall require epplicanlII to supply in­
formation as specified in this chapter and may require additional infor­
mation as deemed ne<:essary. 

(d) The district shall weigh the information provided by the student 
and determine whether the sllldent h"9 clearly e•lilblished thl!I he or ehe 
h"9 been a residenl of Cnlifomia for one year prior to the residence deter­
mination datc. 

(e) Applicants sholl certify their onswcrs on residence questioruiaires 
under onth or pennlty of perjury. 
Nare AUlhoriti du:d: SoctiOUB 66700. 68!!44. and 709QI. Education Code, Ref. 
mace· SiCGmk 68044 and 68062::£ifui:nt1® Qx1c 

. - J!JsroRy 
I. Amendment of secllon oubmil!cd to OALfor printing only pursunnt to Oovern-

mcnl Code ...Uon 11343.S (Rcgister91, No. 23). · 

§ 54012. Re11ldence Queatlonn11lms. . 
(o) Each community coUege dietrict shn!I use a rcoidencc qucstion­

nnin: in making rceidtncc classification•. 
(b) The rceidencc que•tionnnirc •hull nok ench student where the slll­

dent has maintained his or her home for the laet two years and whether 
the student has engaged in any activity listed in subsc.:tion (f) of=tion 
54024. 

(c) The questionnnin: she.II ask ench student under 19 ycnm of age 
where the parent has lived for the lDBt two ycnm and whether the parent 
baa engaged in any octivity listed in subBCctlon (f) of section 54024. 

( d) If lhe student, or the student'• parent if the student is under age 19, 
baa either mainlllined a home outside of Cnllfomia al any limo during the 
laat two years, or ha• engaged in any activity listed in •ubecotiorr(f) of .. 
section 54024, the studenlehnll be a9ked for addltionalevidcncc of intenL 
to reside in Ce.llfomia such .. that Identified in subsection (e) of section 
54024. 

(c) The Chancellor ohnll provide a snmplc residence qu .. tionnairc 
which dislricta may u•e in complying with this requin:mcnl. 
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Tttle.5 CaUfc.rnla Community Colleges §54032 

Nom Authorittcil<d: Scctloo• 66700, 68044 and 70901, Bducotiau Cede. Refcr­
epce; SCCIJOOj IID44 and tiR062. Fducabon CO¥. 

H!SltlRY 
1. Amendmc:itof ocdion aubmlltcd to OAL forprintingooly pununnt ID Oovem­

mcnt Codo ICC\ioo 11343.8 (Regfolcr 91, No. 23). 

G 54020. Re1ldence. 
In order ID cstnblish a reoidence, it is ncce••"'Y that there be a union 

ofo.cl and intenL To establish residence, a person capable of establishing 
rosidence in Califomla must couple hia or her phyaicol prc••nce in Cali­
fomi!I with objuilvecvidencc that the physical preeenoc is with the intent 
lo make California the h'omc for other than a temporary pwpose. 
Nam Authority ci1cd: S~ooa 66700, 68044, ond 70901, Bdll"3tlon Ccdo, Ref­
ermce; So::uom 68tli 1. 68060. 611061 und 68062, Educauon co&. 

fbsroRY 
!. Amendm<ntof l<Ction submitted io OAL for printinn only punuant IO Oovcm­

mcnt Codc ocdion 11343.8 (Regl:il<r 91, No. 2.3). 

§ 54022. Phyel1111l Presence. 
(a) A person ospable of establishing residence In Califoroia must be 

physically present in California for one year prior to the residence deter­
mination date to be classified as a resident studenL 

(b) A tcmporsry absence for. business, education or picas= will not 

(11) Establishing and maintaining active Clllifomia bank occounto. 
( 12) Being the petitioner <or a dlvOtCC in Califomia. 
(f) Conduct inconsist.:nl with a claim of California residence includes 

but is no! limited to: 
(I) Maintaining vat.or registmtion and voting in Dl!Othcr state. 
(2) Being the petitioner for a divorce in w1other nlllte. 
(3) Attcnding 1111 out-<if-«lllte iruiUtution as a rcsident of th et other 

stale. 
(4) Declaring nonresidenoc for state income lllll ptlIJ>Oses. 

Nora Authority cited: Seolions 66'700, 68044, and 7090 I, Edue11tion Code. R<f­
fmlCCi SCCtion116$011. 68()60. @061 and 6iMt EallcaUon C&ki. 

ffiSltlRY 
J, Amendment of section submitted to OALforprintinn ooly pursuant IO Govcro­

menl Code scctioo 11343.S (Regialcr 91, No. 2.3). 

§ 54026. Burden. 
The burden is on the student ID dcmonslnltc clearly both physiclll pres­

ence in California and intent to eslllblish California residence. 
NO'rn, Authority cited: Sections 66700, 68044, and 70901, Educlllion Oxle. Ref­
emice: Sectioo 68041, Education Code. 

Hl!rron 
1. Am<ndm<nlof scction submitted IO OAL for printing only pur11wun 10 Govcro­

ment Code section 11343.8 (Register 91, No. 2.3). 

rcsultin loss of Coliforniaresldcncc if, during the absence, the person al- § 64028. One-YBllr Waiting Period. 
ways intended to return to Califoroia and did nothing inconsi•tent with The ~n~y~ru:n:~id,e~.P?'iod .whiC.~.as~~e~tmustmcctto be class_i­
thBI iritenl· · · · · .. fied·ae ii'reeident doositot begin to nm until the srudcnt both is present 

(c) Phy•ical prose nee within thc state solely for educational ptDpOees in California and has manifested olear intent to become a California rcsi­
docs not constitute establishing California residence regardless of thc dent. 
length of that proscncc. Norn. Auth"?rity cited:&ct.i""" 66700, 68044,lllld 70901.,EdUCtlllon Oxle. Ref. 
Nom. Authority cited: Section• 66700, 6So+j, and 70901. Ed1JC11lion Code. Ref- creooc: Secttons 68017, 68060, 68061 und 68062, Educoboo Code. 
crmcc; Secliom 6SQ17 6W2.3. 6SQ6Q 6S061 nnd 6SQ61. 13dncm1lon Code: . • Hisrnny I • 

·· .· · . . ,.~ .. :;;!-······· ·" ,. HrsroRY ·· •. ·· · · l.Amendmentof~ansubmittcd!"OALforprmtmgonlypunuontwGovem- ... 
1. Am<ndnicnloi'i<aioo eubmltted io OAL forprintiog ooly P'Jm1ant w aovcro- mcnt Coda llO<llon 11343.8 <Resmer 91. No. 2.3). 

1!"'111 Code scctioo 11343.8 (Rcgislcr 91, No. 2.3). 

§ 54024, Intent. 
&- (a) Intent to make California the home forotherthan n tempormy pur-
9'°ee may be manifested in many waye. No onc factor is conlrolling. 

(b) A sludent who ia 19 years of age or over, and who hes maintained 
a home in Califorrua continuously for the last two y..,,,, shall be prc­
sul!ICd to hove the intent to mako California the home for other than a tem­
porary pwpose unl.cse the etudent has cvidcn~ a contml'y intent by hav­
ing engaged in any of thc octivitics listedin subsection (f) of this scotion. 

(c) A student who is under 19 years of ego ehal! bc presumed to hove 
the intent to make Clllif ornia the home for otherthDI! a temporwy purpose 
if both thc srudcnt and his parent have maintained a home in California 
continuously for the Inst two years unless the srudcnthes evidc~ a con­
tnuy intent by having cngngcd in any of thc actMtiee lietcd in subscotion 
(t) of this section. . . ' . . 
_ (d)A student who docs not meet the rcquircmcnts ofsubscction (b) or 
subsection (c) of this section shall be rcquircd to pmvidc evidence of in­
tcnl to make Califomia the home for other than a temporary pwpose as 
specified in subsection (c) of !hie ecctlon. · 

(e) Objective msnifcstoliona of intent to eetabliBh Cal!fomiarcsidence 
include but arc not limited to: 

(I) Ownership of residential propcny or contintiouo occupancy of 
rented or leased propeny in Clllifornia. 

(2) Registering to vote Dl!d voling iri California. 
(3) Licensing from Callfomla for professional praetk.,. 
(4) Aolivc membership in service or social clubs. 
(S) Presence of spouse, children or other close relntivcs in the otnte. 
(6) Showing California ft! home addres• on fedcml incomc lllll form. 
(7) Payment ofCa!Jfornia sl.lltc Income tax us a rcsldcnL 
(8) Poosc.,ing California motor vehicle license platen. 
(9) Pos•cning o California driver's licenae. 
(I 0) Maintninlng permancnl milllllry address or homo of record in Cal­

lfomio while in ormed forces. 

§ 64030, Reeatnbllehed Realdence. 
If a atudcnt or the parents of a minor student rclinquish Colifomia resi­

dence nfter moving from the state. one full year of phyeicol prcscncc, 
coupled with one full year of demonstrated intcnt ID be a California rcsi­
dcnt, is required to reestablish residence for tuition pwpoacs, except as 
provided in Education Code section 68070. 
N011!1 Authority cited: Sections 66700, 68044, lllld 70901,Educatioo Code. Ref­
erence! @®tie §§QI I. §KO§(J OSIH)i ond 68!652 ®1tre"01D I ride 

HISTORY 
l. Amcndmon1 of sectlcn submitted ID OALf0<printiog only plttllUllllt ID Govern­

ment Code "ctioo 11343.S (Rcglsl<r 91, No. 23). 

f 54032. Financial Independence. . 
(a) A studenteeekingrcclassificslion as a resident, who was classified 

as a nonresident in thc prcccding term. •hall be determined fUU111cially in­
dependent or dependent in occoniancc with Education Code section 
68044. 

(b) A studcnt who has celllblishcd fm1111cial independence may be re­
cle.,ified "' a resident if the student has met the iequircments of section 
54020 for one year prior to the residence determination date. 

(c) In determining whether the studenl has objectively manifested in­
tent toestabl!sh California residence, finoncial independence shall weigh 
in. favor of finding Cal!fornia residence, and financial dependence shall 
weigh against ftnding Califomia residence. 

(d) Financial dependence in the cUJTCnl or preceding calender year 
shall wclgh morc heavily againsl findil18 Califomiaresidonoc !hon shall 
fin1111clal dependence in earlier calendar years. Financial dependence in 
tho current or prccedlng calendar year shall be overcome only If 

(I) tho parent on whom tho swdcnt is dcpendcnt is a California 'reSl­
dcn~ or 

(2) there Is no evidence of the etudent 's continuing residence in anoth­
cr slo~. 
NOll!l Authoritv cited: Section• 66700, 68044, ond 70901, BduoaUon Code. Rcr­
erenct: Secuon660441 Educnilon coae. 
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fir"°RY -
I. Amcudment of occtiot> oubmincd to OAL for printing only puminnl to Gov em· 

men! Code oection 11343.8 (Regl11ter 91, No. 23). 

§ 54040, Self-Supporting ExcepUon. 
Any siudcnt clrtiming npplicotian af the self-supporting exception 

pureuent to l!ducetion Code BCOtion 68071 shell provide evidence such 
rui: documentation, including W-2 fo11I1S or u leUor from tho employer, 
showing cnmings for the your immediately preceding the n:sidence de­
tenninntion dote of eUcndunce, a Dtatcmcnl that the student has nctuelly 
bccnpn: sent in Calif om la for said YClll' (short absences from the state for 
_busines• or pleasure will not preclude the accumulation of time), nnd n 
Gllll.Cmcnl showing ell cxpen9Ce of the sllldenl for said yClll'. 
Nare Authority cll<d: Sections 66700, 68044, tmd 70901, Education Code. Rcf­
c:rence: SoctiCM 68044 nnd 68071, Education Code. 

l:IJS"I'ORY 

I. Amendment of ocction eubmiUcd to OAL f..-printing only punuont to Govern­
ment Code oectioo 11343.8 (Regilller 91, No. 23). 

§ 54041. Mlllblry Dependenl 
A dependent no rural or adopted child, Btcpchlld or epau9C of a member 

of the onncd force• af tho United States cloiming n:sidcnce slams pur­
suant to section 68074 of the Education Code shall provide a statement 
from the militscy person'• common ding officer or personnel offi<:<:r that 
the military person'• duty eta lion is in Colifomia on active duty as of the 
n:sid~C:C de~ution dntc; o~that the milltiiry ~an ie outside of Cal­
lforru• on oouve d"'Y •fter having bun tmnsfom:d ,IJDlllerliately end di­
n:ctly from a California duty station ofter the residence detmmination 
dnte; or that the military pc:nion hBll, ofter the n:sidcncc determination 
dntc, n:tin:d as an octive member of the rumed forces of the United SlBleB. 
A statement that the etudent is a dependent of the military pc:nion for en 
exemption on federal taRee shall also be provided. 
Iii' om Au\hori1ycil<d: Sc:<:tioo• 66700. 68044 .,,d 7Q901 · iiduc•tion Code. R•f er­
c:nce: S<ctioru 68044 nnd 68074, E<lucntion c.odo. 

fflST'ORY 

I. Amendment filed 6-8-8 3; effective thirtie!h day thoreaf~r (Register 83, No. 
24) •. 

2. Amendment of ocction nubmitted loOAL fer printing only pursunnl to Govern­
menl Code tectioo 11343.8 (Regleter 91, No. 23). 

§ 54042. Member of Mllll:llry. 
A erudenl claiming application of scction 68075 of the Education Code 

muet providc 11 stalcment from the student's commending officer or per­
sonnel officer that the essigrunentlo ectiveduty in this state is not for edu­
cational purposes. The student should all!O produce evidence of the date 
or assignment to California. 
Nore Aulhority cited: Sections 66700, 68044, 1111d 70901- Educntioo Code. Ref-

_m:ncc: Secuorui 61i044 Dnti 6807S. Mucouoo coac. . 
HJSTORY 

I. Amcndmrntof ocction submltted lo OAL for printing only purnunntto Govern-
ment Code section 11343.8 (Regi11ter 91, No. 23). . . · 

O 54045. Allen Students. 
An olicn not prccludcd from cstabliehing domicile in the United State• 

by tho Immil!l"lltion andNotionality Act (8 U .S.C. I IOI, ct seq.) shell be 
classified as a resident or nonn:eident pursuant to the provieions of this 
chapter. 

An alien is prcG!uded from eetabllshing domicile in the U nlted States 
If the alien is in the United Stnl.Cs under on unexpired visa which re.juirce 
thn1 the alien have a rceidcncc outaide the United States or that be or she 
enter the United Stetce solely for some l.Cmporary purpose. An alien who 
is precluded for establishing domicile in the United States shall not be 
clll!lsified as a resident. 

Sections 66700 68044 1111d 70901 Bducntion Code.Ref-

HISTORY 
I. Repeokr nnd new 1«tloo filed 3-3-66; effoctive thirtieth day thetenfl.or (Ros­

ilter 86, No. 10). 
z. Amendmttt! of se<!lon oubmitted to OAL fo<printlng only purounnt to Govern­

ment Code occUon 11343.8 (Regilller 91, No. 23). 

§ 54048. Pulllle School Employee Holding V11lld 
Cred11ntlel. 

A etudcnt claiming n:sidence status pumuant lO section 68078 of the 
l!ducation Code •hell provide a stetcmenl from the employer showing 
employment by a public school in a fu JI-time position n:qulring certifica­
tion qualifications for the college your in which the srudent cnrolle. The 
etudent muel also show thn1 he or ahe holds n credential end will enroll 
in courses n=ssary to obtain another type of credential Bllthorizing =· 

. vice in the public echools, or thnt the student hold• a credentisl issued by 
the Board ofOovcmorsand is enrolled in coursce necessary to fullillcrc­
dential rcquin:mcnta. 
N""" Authority died: Sectiorui 66700; 68044, lllld 70901, Educotion C.OOC. RcF­
onmc<:: SecllO!l'l 68044 and 68078, E<fucouon coae. 

fftsTDRY 

1. Amrndment of 1«tion submitted to GAL focprinting only pllmlllllt to Govern­
ment Code oection ll343.8 (Rcgis~r 91, No. 23). 

§ 54047. student Under Custody of Resident Adull 
A etudcnt claiming residence under provisions of scction 68073 of the 

F.ducntion Code ehall provide with evidence that the adult or adults with 
whom tho student has n:eided has had Ctilifomia n:sidence for I yeur im-· 
mediately pn:ccding the residence determination date, and further evi­
dence that the student hae resided with such adult or adulte for n period 
of not fewer than 2 yours. _ 
N""" Authority oiled: Sections 65700 and 68044, Education Code. Rden:ncc: 
Scctlon.s 68044 1111d 6BCT13, Educnuon coae. 

HtsroRY 
I. Amendment of section submitted to OAL for printing only plllTIUll!lt 1o Govern-

ment Code section 11343.8 (Regis~r 91, No. 23). ·. ,-_: 
_.,= : . :'.:t•:.- .· .. 

§ 54048. Agrlcuttural Employmenl >.. . . · · . : . · . , -'i+:;;,:_ 
A student claiming n:sidcnce ehall provide either.(•) or (b): . .. .. 

_(a) Evidence that the_etudJ:nt's paritif wit!f~~niii-tho olt1n~nt'ili.llvjiig: 
cams a livelihood primarily by perfonning agrlcullllnll labor for bin: in 
Califami• andotheretatcsandhas performed eilch laborin Califomiafar­
nt lcast two months in each of the preceding two yC8l!l, end thnt tho pon:nt' 
livee within the dislricL If the pan:nt of such etudent had sufficient in­
come to incur personal income tax liability for federal ond/or Sta.It pur­
po9Cs, proof that the etudent was cloimed as a dependent on federal or 
stall: personal income tax returns shall also be l'Cljuired. 

(b) Evidence ehowing the etudont himself or hcrs..lf cams a livelihood 
primarily by performing egrlcullllnll labor for hin: in California end other 
etates end thateuch labor has been performed in Califomiaforatlcasttwo 
month• in each of the pn:<:<:ding two yClll'B. 

As U9Cd in this section agricultural labor for hire means seasonal em­
ployment in conncction with aclllal production of agricultuml crops. in­
cluding S<:eding, thinning nrod hurveeting. 
Nore Authority cit.cd: Sections 66700, 68044, 68040. nnd 68100, Education 
Code. Refen:nco: Sections 68044, 68100 nnd 78034, Education c.ode. 

HtsrOllY 
l. Amendment of ecction submittod lo OAL for rn"ting only ptmruwit to ClaYcm-

monl Code section 11343.8 (Register 9 I, No. 23 J. - :·· _ · 

§ 54050. Exceptions from the One-Year Welting Period. 
Those exceptions from payment of nonresident lllilion provided by 

Education Code scctions 68074 (military dependents) and 68075 (mili­
tary membcre) npply only during the first year of the smdcnl's cum:nt 
physical presence in Cellfomia. - - -

· N"°" Au!horit;"'l~d: Sections 66700 ond ~B044~~ucation Ced!:. Refqmcc; 
Sccuoru16S0144~SD'14 nnd68075. Educationi DiL. · 

HosroRY 
I. Amcndment Of ototion submitted to OAL for printing only pursuant ID GaYem­

ment Code section 11343.8 (Roglster 91, No. 23). 

§ 54060, Appeel Proeedure. 
(n) A community college dialricl shall notify each smdent of the ltll· 

dent'• residence classification not later than fourteen (14)calendurdnya 
after the beginning of the .... ion for which the student has opplicd, or 
fourteen ( 14) calendar days after the student'• applicntion for admi&1ion, 
whichever le later. 
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(b) Any Bludcnt, following n decision on rcsidcnccclna•ificatlon by the 
college, mny make writtcnnppcnl ofthntdccision. Each community col­
lege district ahall i:stnbli•h procedures for appcoh of residence clnaslfica­
tion.s. 

(c) The Chuncellorwill edvise community college diatricl8 on ia•uc• 
in rcoidcnccclnBSlficotion. However, the student shall hove no right of np­
pcal to the Chancellor or Bonrd of Oovernorn. 
Norn Aulhori~ ScctioJJa 66700 and 6B044, Educatlon Code. Reference: 
Seclion& 68040. ond 78034. Educ1Ulon COOe. 

!iJSTORY 
I. Amondmenl of aoction aubm!tted w OAL for printing only pU111unnl ID Govern. 

men! Code l!CC\ion IJ343.B (Register 91, No. 23). 

§ 54070. Refunds. 
The governing bonrd of ench community college district shall edopt 

ruli:s providing for refund of the following nonresident tuition fcce: 
(n) Those collected in error. 
(b) Those refundoble as a result of a n:duction of the educational pro­

grnm ot the community college for which thcfee•havc been paid. 
(c) Those refundable as n rcoulL of the student'• n:duction of unita or 

the Sllldcnl's withdrawal from nn education program ot the community 
college for which fees have been paid, where reduction or wilhdmwal is 
forrcnsons deemed ouf1icient by the governing board. 
N°""' Aulhoritt cited: Sect.ions 66100, 68044 and 6805 I, Educn<icm Code. Refer­
rne:: Sect.Jon.! Btl44 nod 6805 J. E.Clucuuoo COdC. 

!iJSTORY 

I . Amondniont of ..ct.ion aubm!lled w OAL for prinllng oulypU111Uonl ID Govcm­
mcnl Code section I 1343.B (Re,;i!ler 91, No. 23). 

§ 54072. Waiver. 
The community college diltrict may wltivc nonresidenl tuition fees 

which were n~~R.nllccted in n previous session where: 
(a) The fees were noleollcctod na R result ofthcdiJtricl'• error and not 

through tho fW:.kof the :ttuden~ ond .. 
(b) To coll..;\ the fei:s would couse the BWdent undue hardship. No 

•talc funds mny be collected for the attendoncc ofo student for whom fees 
wcrn waived pUI11uant lo this section. · 
Nore Aulhorityoited: Sections !ro700, 6B044 and 6B05 I, Educntion Code. Refer­
ence: &ction 68044, Educalion Code. 

!iJsroRY 
. I. New section filed &-B-83; effective thirtieth dny th=ofler (Regilller 83 No. 

24). ' 

2. Amcndmcnl or !!eC!lon submitted ID OAL for prinllng ooly pun;uonl to Govern­
ment Code section I 134l.8 (Rcgi•ler 91, No. 2l). 

Subchapter 2. Reports · 
liiSTORY 

!. Ameiidinonl filed 11-4-77: effective lhirtielh dny tlu:renfter (Register77 No. 
45). . ' 

2. Repealer or Cb,'Pler 2 (Sect.ion 54150) r.bt 7-29-B2: effective tlthtklh doy 
thereafter (I<t.guler 82, No. 3 I). 

Subchapte1~ 2.5. Medical Insurance for 
Hazardous Activities 

Nore Authority ciu:d: Se<tions 7JOZO, 722%.5, EdllCotion Code. Reference: 
S..:tloa 72:146.5, E<lui:s~on Code. 

HISTORY 
I. New Cbopter 2.5 (Article• 1-3, Sections 54161-54184, not oonoccutivo) filed 

12-1 l-78 os an emergency; effectlve upon filing. Certllicau: of Complionce in· 
cluded (Reglsler7B, No. SO). 

2. Repealer of Cb•pler 2.5 (s.cticm• 54100-54184) filed 11-15-79; effective 
thirueth day lhcrcn&r (Register 79, No. 46). 

Subchapter 3. Attendance 
NO'!!!< Aulhor!LY clU:d: SectJon• 66700, 71020, 76300, 7B40S, 84500.1, ond 
84530, Eduo1Uon Code. Reference: Soctlon• BS 12, 76300, 78203, 78412, 84500, 
84~00.I, 84500.S, md B4530, Edu011lloo Code. 

HISTORY 

I. Repealer of Chapler 3 (Subclupu:ra I ond 2, SectiDDll 54200-54222, nol con­
aecutive) ond ru:w Oiopler 3 (Articlc:.a I ond 2, Section• S4 I BO-S422S, not con­
secutive) filed S-12-80: effedivelhinleth doy lhc=lltr(Regilller BO, No.33). 
Forpriorbbwcy, see Regia1"11179, No. 46; 77, No. 4S; oncl 74, No. 10. 

2. Repeolc:r ofCbnplcr 3 (Artie! .. I nnd 2, Seotio1111 S4180-S4228, not comecu­
tive) filed 7-29-B2; effective thinJelh day lhcrcofter (Regilller B2, No. 31 ). For 
prior hi.!wcy, '"° R<giB!er 81, No. 3. 

§ 54200. Cer1aln Students' R11sld1mces More than 60 Miies 
from Nearest Attendanco Center. 

Any student under 21 yearn ofage, and any student under 25 years of 
age who has been hnnornbly dilchorged or ia otherwise rctllming from 
active or inactive military •crvioc wilhin lhe nrmed forr;cs of lhc United 
States, who rcsidca in thi• Stal<: and more lhan 60 miles from the ncarc•t 
community college measured by lhc u•ual vehicular route between lhc 
student's home and the college, may request lo attend credit coUI11es ot 
any community college in the state, whether or not the s1udcnt' s residence 
is in o diltrict mninlaining e community coUcge. The governing board of 
the di•trict mnintaining the community college dcsiglllllcd by the aw dent 
shall admit the student provided oll rcquircmenls for odmiBBion arc mcL 

The provision• of this section shall not opply to uny student residing 
in a districl maintaining ocmmnunlty coUegc if that dislrict mnintain• nd­
cquolc dormitoric• or housing facilities or provides adequate trunsportn­
tion for the etudent between the ewdcnt'• home and COllllll.Uitlty college 
Dltcndancc center. · .. · · .. 

lfthe studcntn:aidcs within tcrrlto:y not included within any commu­
nity college district ond resides more lhan 60 miles from the nearest com­
munity college, mensurcd by the usiial vehicular roulc between the sw­
dentn home and the attendance centci. there sholl be pltid to lhc parcnl8 
or olher person• having.charge or control of.the sw~enl iind directly to 
rulult gtudenls and married minorn, by the district in which lhc student at­
Jcnds, a maintenance allowance not to exceed four doll am ($4) percalcn­
dor day, including weekends end school holiday•, for the portion of a , ... 
meslcr, qunrtcr, or other sc•sion or tenn in which the Btudcnt u enrolled 
full timo in credit classes in a community college underthi& eection. Com­
munity college dietricl8 •holl receive rcimbwm:mcnL from lhe ChllllC<:l­
lor' s Office for allow=• pltid to etu den ls from nondi•trict Jcrritory for 
the prior fiscal year not to exoccd the maximum amount as provided by 
law. 

No Inter than 60 days nfter the close of each fiscal ycarlhe Chancellor 
shnll determine the daily allowance rate for lhe prior fiscal year. If clnimB 
mude by community colleges oxoccd total funds raised by nondistriet tcr­
ritnries for that purpose prior to July I, 1978, the Clienccllor shall promlc 
tho ollowunccs made under this Bection. No lou:r thon 90 days nlb:r the 
closoof cach fiscal yenrlhecommunitycollcgedistri,18 shall pay eligible- · 
studenls at lhe rate pri:scribcd by the Chancellor and verification of the 
clnimB by the uppropriate county supcrintondent of echools. · 

The Chan<.ellor shall prescribe proccdurc• for the submi.eslon. of.c· 
claims by communily college di•lricta. 

For tho purpose of this section, a person shall be deemed to be honor­
ably discharged from the armed fon:c• (11) if he or she was honorable dis­
charged from the nrmed fon:ce of the United Stares or (b) if he orehc was 
inducted into the nrmed forces oflhe Uni led Stati:s under the "Uni•ersal 
Mililaly Training ond Service Ac~" and 

(I) satisfactorily complete• his or her period oftruining and service un­
der that act and is iBBued o certificate to that effect pursunnr to that acl, 
or 

(2) hoving served honorably on nctive duty woe trunsferrcd to o rcscrvc 
component of lhe anncd fon:ee of the United Stau:s purnuant to that ac~ 
or 

(3) woe otherwisc rcleoeed pursuant to that acl under honorable condi­
tions. 

For the purposee oflhi• BCCtion, lhe term "armed foroc• oflhc Uni1cd 
State•" sh nil include oll regular and re servo componcnl8 of the uniformed 
ocrvices which &n> oubjcct to the jurisdiction of lhe ~tnry of Defense, 
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TIUi:S California Community Colleges § 54032 

Norn. Aulhorityolted: Sccilon•66700,680441111d7090!,EducationCode.Refer· 
cnce: SectiOllll 68044 and 68062, Ed110ntioo COO.. 

Hisroav 
I. Amendment of oeot.ion submitted to OAL forprinting only p"'5Uant to Govern· 

men! Code section I 1343.8 (Register 91, No. 23). 

§ 54020. Ra11ldenoe. 
In onler lo cetablish a residence, it is necessary that there be a union 

ofact and intent. To cetablish n:eldence, a person capable of eetablishing 
residence in California must couple his or her physical presence in Cali­
fornia with objective evidence that the phyeical prei;ence is with the intent 
to moke California the home for other than a temporary pll1Jlosc. 
Norn. Authoritycii.d: StcUons66700, 68044, and 70901, Eduontion Code. Ref­
<renc•:: Sections 68017, 68060, 68061 and 68062, Eduontion Code. 

HfsroRY 
J. Amendment of sect.ion cubm iucd w OAL for printing only purau11111 tD Govern. 

ment Code aecUon 11343.8 (Register 91, No. 23). 

§ 54022. Physical Presence. 
(a) A person capable of establishing reoidence in California must be 

physically present in California foronc year prior lo the n:sidcnce deter­
mination date tn be r.lasoified as a resident student 

(b) A temporary ubsence for businoes, education or pleasun: will not 
n:sult in loss of California residence If, during the absence, !he person al­
woys intended lo n:wm to California ond did nothing inconeistent with 

. thBl intent·:~.:.: .. ,::.;· .. ~.- .. ··: ·- ··.· :~.~1."::'.~·.t~~1' •.• •.. ·.- ::·,,· ·-... : :.-; -' ·• : • · · ·•• • 

(c) Physical presence within the sLB!e solely for educational purposes 
does not constiwte eslilblishing California residence regardless of the 
length of thnl:pn.iienec: - . · 
Norn. AuthDrltyclted; Sectiona 66700, 68044, ond 70901, Eduoatioo Code. Ref· 
mnce: Sections 68017, 68023, 68060, 68061 ond 68062, Educatioo COO.. 

. ··--· .... ··-'"'···"···~·""·"·:· ::'~~'.: .· . ' . fbSTORY' I '. •' ·:"" ~·. 

I. Amendment of se<lioo'subm!tled to OAL for printing only pllmlllllt to Govern­
ment Code sectiord 1343.8 (Regi11<r 91, No. 23). 

§ 54024. lntenl 

-

(a)lntentto mnke California the home forotherthon a temporary pur· 
pose mny be. manifested in many woyEi. No one factor is controlling. 

(b) A student who is 19 yeors ofage or over, ond who hos maintained 
a home in Califomin continuously for the IBSI two years shall be pre-
sumed to have the intent to make Callfomia lhe home for other th on o tcm­
ponuy pu1pose unless the student hos evidenced acontrnry intent by hav­
ing engaged in any of the nctivities li•ted in subsection (I) of this section. 

(c) A sludcnl who ie under 19 yearn of age shall be presumed to have 
the intent to make California the home forothcrlhon a temporary purpoee 
if both the student end his parent hove maintained n horue in Cnllfomia 
continuously for the la.st two years unless lh~ student has. evidenced a conw 
b-nry intent by hnvlng engaged in MY of the activities listed in subsection 
(f) of this section. · . · · · 

. -~"'· .- . ·'· . (d) A student who doeenol me.et the requirements ofBubseclion (b) or 
· subsection (c) of this section a hall be required lo provide evidence of in­

tent to make California the home for other thon • tempo'81"y purpose as 
specified in subsection (e) of this ecction. 

(c)Objective manifestations of in lent to establish California residence 
include but are not limited to: 

(I) Ownership of residential propeny or continuous occuponey of 
rented or leased propeny in California. 

(2) Registering lo vole ond voting in California. 
(3) Licensing from Californio for professional practice. 
(4) Active member.ihip in servk.e or social clubs. 
(5) Presence of spouse, children or other cloec relatives in the stole, 
(6) Showing Californio a• home addrcBB on fcdcml income tax fonn. 

A (7)Payment ofCallfomlo state income tux as arealdenl. 
9 (8) Possessing California motor vehicle license plates. 

(9) Poseessing n Cslifomia driver's licenee. 
( 10) MolntBinlng pennonenl military addre" or home of n:cord In Cal­

ifornia while in armed forcee. 

(11) Establishing and maintaining active California bank accounts. 
(12) Being the petitioner for a dive= in California. 
(f) Conduct inconeistent with a claim of Califomiorceidence includes 

but is not limited lo; 
(I) Maintaining voter regietration ond voting in aitother state. 
(2) Being the petitioner for a divorce in another state. 
(3) Attending an out-of-stale institution as a residenl of that other 

SLB!c, 
(4) Declaring nonresidence for slate income tux pll1JIOBCS. 

Nora Authority cited: Section• 66700, 68044,and70901, Educotion Code. Ref· 
crenee: Sections 68017, 58060, 68061 nnd 68062, Edllcntioo Code. 

HlsroRY 
J. Amendmenl of section eubmitted to OAL for print.Ing only pumumt to Oo\'em­

ment Code section 11343.8 (Register 91, No. 23). 

§ 54026. Burden. 
The burden is.on the: etudi::nt to dcmon!itmtoclcorly both physical pn:s­

cnce in California ond intent to eelablish California residence. 
Norn. Authority citcdc Sections 66700, 68044. and 7090 I, Education Code. Ref· 
en:nce: Sccticm 68041, Educe.Lion Code. 

HlsmRY 
I. Amendment of BOCtlon submltled ID OAL for printing only punmo.nt ID Govern­

ment Code ll<d.ion 11343.8 (Register 91, No. 23). 

§ 64028. One-Year Waiting Period. 
Theone-yearn:sidence period which ,_swdentmus1moc:110 be classi-

··fied as B reeident doc• not·begin to·rilnuiiiil'tlie~siudciitlioth iS pn:8eni·' 
in Califomln ond hBB manifested clear intent to become a CaliforniB re•i­
dent. 
Norn. Authority citr.d: Sections 66700, 68044, and 70901, Educotioo Code, Ref· 
ercnee: Seotions 68017, 66060, 68061 ond 68062, Edllcoticm COO.. 

HlSJ'ORY 
J. Amendment of aecUon oubmlaed to OAL for printing only p11m1nnt to Ocvrni­

ment Code BOCtion 11343.B (Register 91, No. 23). 

§ 64030. Reestablished Residence, 
If a etudent or the parents ofa minorstudentrelinquish Califomiaresi­

denee after movifls fmm the sLBle, one full year of physical presence. 
coupled with one full year of demonslrolcd intent ID be n Cnlifomio resi­
dent. is required to reestablish residence for tuition purposes, except as 
provided in Education Code oection 68070, 
Nore: Author::lty citf:d: Stc:tioru 66700, 68044, nnd 70901, Educalicn Code. Ref. 
CTCnce: S«.1.ion& 6S017, 6S060, 68061and68062. Educntion Code. 

Hisron 
1. Amendment of se<:tion submltt:d to OAL for printing only pllr?illont 10 Gov em· 

men! Code section 11343.8 (Regist:r 91, No. 23). 

§ 54032. Flnenclel Independence. 
Cn) A etlide.nt seeking n::classification as _a resident, who was classified 

ns o norircsidcnl in the pn:ccding tenn, ahnll be determined finoncially in· . 
dependent or dependent in accordonce with Education Code section 
68044. . . 

(b) A etudent who has established finflltcial independence may be re­
classified BB• resident if the etudent hu met the requircmenl> of section 
54020 for one year prior to the reeidence determination date. 

(c) In detennining whether the •tudent has objectively manifested in­
tentloe•tabliBh California residence, financial independence shnll weigh 
iii favor of finding California residence, ond financinl dependence shall 
weigh ogainst finding Californio n:sidencc. 

(d) Financial dependence in the current or preceding calendar year 
shall weigh more heovily against finding California reeldence th on shall 
finflltcial dependence in earlier calendar years. Finoncial dependence in 
the current or preceding calendar year shall be overcome only If 

( 1) the parent on whom the etudent i• dependent Is a California resi­
dent, or 

(2) there is no evidence of the student's continuing residence in onolh­
er sl.lltc. 
NO'Jll, Authority olted: Soctlon1 66700, 68044, and 70901, BducoUon Code. Ref. 
erence~ Seel.Ion 68044, Educat.lon Code, 
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BARCLAYS CALIFORNIA CODE OF REGULATIONS Title S 

HtSIDRY 
I. Amendment oF "'ctioo submltted to DAL For printing only pursuanllo Oovcm­

m<:nt Code 1<ction 11343.8 (Register9t, No. 23). 

§ 54040. Sell-Supporting Exception. 
Any atudent cloiming •?plication of the self--supporting exception 

pursu1111t to Education Code section 68071 shrill provide evidence such 
as: documentation. including W-2 forms or a letter from the employer, 
showing earnings for the year immedin1cly preceding the residence de­
t<:rmination date ofanendance, a stat<:ment that the student has actually 
been pn:scnt in California for said year (short absences from the state for 
business or pleasure will not preclude the accumulation of time), and a 
statement showing Pll expenses of the student for said year. 
Nara Aulhorily C'it..cd: Section' 667001 68044, nnd 70901, Bducntion Code. Rer~ 
crencc: Scctii::in5 68044 and 68071, Edut'ntion Code. 

HISTORY 

J. Amendment of sect.ion subm.itt:d to DAL for printing only pursuanL to Oovern­
mcnt Code section l ll43.S (Register 9t, No. 23). 

§ 54041, Mllltary Dependent. 
A dependent natural or adopted child, etepchildorspouBC of a member 

of the rumcd forces of the United States claiming rceidcnce status pur­
suant to section 68074 of the EducBlion Code shall provide a statement 
from the military person's commending officer or pcrnonnel officer that 
the military pcmon's duty station is in California on active duty as of the 
residence determination date; or that the military pcmon is outside of Cal­
ifornia on active duty s.f:ter having been transferred immecliatcly and di­
rectly from a California duty station tifter the residence determination 
date; or that the military pcrnon has, after the residence determination 
dale, retired 8JI 1111 activcmembcrofthc armed forces of the United States. 
A statement that the student is a dependent of the military pcrnon for an 
exemption on federal lalles shall also be provided. 
Nore Authorlty cited: Socllon:i 60/00, 6a044 and 70901, Eduootion Code. Refer­
ence: Sections 68044 and 68074, Educntion Code. 

Hrsroay 
I. Amendment filed 6-8'-83; effr:ctive thirtleth day !hereafter (Register 83, No. 

24). 
2. Amendment of section subm.iu~d to OAL for printing only pursunnl to Govern· 

ment Code section 11343.8 (Register 91, No. 23). 

§ 54042. Member of Mlllteiy. 
A student claiming opplication ofsection 68075 of the EducotionCode 

must provide a statement from the student's commanding officer or per­
sonnel officerthot the assignment lo active duty in this elntc is not foredu­
cational purposes. The student should also produce evidence of the date 
of assigrunenl to California. 
Nam Authority cited: Sections 66700, 68044, nnd 70901, Education Code. Rer­
ierence: Set:tions 68044 nnd 6807S, Educnlion Code. 

HISTORY 
1. Amendment of section 9Ubmht.ed to OAL for printing only pursuDnl to Govern· 

ment Code "ction 11343.B (Resister 91, No. 231. . . . . 

tion Code 68016, in the dioaie~ rcgerdleos of which college within the 
disaict is attended. 
N om Aulhorityclted: Secllons66700, 68044 and 70901, Education Code. Rcfcr­
oncc: &etion 68062(h), Education Code: 8 USC lJOl(a) (IS): Toll v. Morono, 
458 U.S. I (1982J; lllld R•B'"" oft/" Unl•mltyoJCallfornla v. Bradford, 225 
Cal. App. 3rd, !172, 276 Cal. Rp<r. 1!17 (1990). 

HISTORY 
I. Repealer and new aection filed 3-3-86; effective thirtielh doy lhcrcollcr (Reg-

ister 86, No. I OJ. · 
2. Amendment submitted to OAL for printing only pursuMl to Govcnunent Code 

"'etion 11343.8 (Register 91, No. 23). 
3. Amendment filed 8-3C>-9 l; operative 9-29-91 (Roginer 92, No. 4). 

§ 54046. Public School Employee Holding Ve lid 
Credential. 

A studen1 claiming rcsidonce status purnu1111t to section 68078 of the 
Education Code shnll provide a statement from the employer showing 
employment bya public school in a full-time positionrcquirlngccrtifica­
tion qualifications fur the college year in which the student enrolls. The 
student must alBo show that he or she holds a credential 1111d will enroll 
incoW'SCs necessary to obtain another type ofcl<>dential authorizing ser­
vice in the public schools, or that the student holds a credential issued by 
the Board ofGovcmore and is enrolled in courses m:ceseary to fulfill ere· 
dcntlal requirements. 
N crm Aulhority cited: Sections 66700, 68044, and 70901, Educntlon Code. Ref­
erence: Sections 68044 nnd 68078, Education Code. . 

HISTORY 
I. Amendment of section submitted to OAL for printing only punmont to Govern­

ment Code oection 11343 .8 (Register 91, No. 23 ), 

§ 54047. Student Under Custody of Resident Adult. 
A student claiming residence under provisions ofscction 68073 of the 

Education Code shall provide evidence thut the adult or adults with whom· 
the etudent has resided has had California residence for I year immedi­
ately Preceding the residence determination date, and further evidence.·. 
that the student has resided with such adult or adults for a period of not 
fewer th1111 2 years. 
NO'l'EI Authority cil.ed.J Sections 66700, und 68044, Educio.tion Code. Reference: 
Scetiona 6B.044 ond 66073, Education Code. 

HlsrORY 
J, Amendment or aections submiu.cd to OAL for printing only pun;unnt lD Oov~ 

emmcnt Code section 11343.8 (Register 91, No. 23). 
2.. Editnrio.1 correction ofprinlins error (Register 91, No. 43). 

§ 54048. Agricultural Employmen':. 
A student claiming residence shall provide either (a) or (b): 
(a) Evidence thnt the student's panmt with whom the student is living 

cams n livelihood primarily by performing agricultural labor for hire in 
C!l!ifomia 1111d other states and has performed such lahorinCalifominfor 
atleaet two months in each oft he preceding two years, and that the parent 
lives within the district. If the parent of such student had sufliciem in: · 
come to incur personal income tax liability for federal and/or state pur- .. 
poses, proof that the student was claimed as a dependent on federal or 

· .§,54045;-· ·Allan Students. stote pcrnonal income-tax return• shnll also be required. 
An alien not precluded from establishing domicile in the United States (b) Evidence showing the etudent himselfor herself cams a livelihood 

by the lmmigrat.ion and Nationality Act (8 U.S.C. 1101, et seq.) shnll be primarily by performing agricultural labor for hire inCnllfomio1111dother 
classified o.s a resident or nonresident purauanl to the provision• of this stat<:s and that such labor has been performed in Californiaforolleasttwo 
chapter. months in each of the preceding two ycare. 

An alien is precluded from establishing domicile in the United Stat<:s As used in thio eection agricultural labor for hire means seasonal em-
.if the alien entered the United States illegallv or under a visa which,.,. pfoymenl;;, corincction with actual production of agricultural crops; in-' 
quires that the olien have a residence outside the United State• or that he eluding seeding, thinning and harvesting. 
or she enter the Unlt<:d State• solely for some temporary purpose. An Nam Aulhonty cited: Section• 66700, 68044, 6R040 and 68100, Educntion 
alien whole precluded foreotablishingdomicile in the United States shall Code. Rere,.nce: Section• 6S044, 68100 and 78034, Educntion Code. 
not be claesifled ne a rcsidenl unless and until he or she has been granted HrsTORY 

l. Amendml'nl of section submlUed to OAL for printing only purnuent to Govern· 
a change of status by the lmmigmtlon and Naturlllization Service lo a ment Code soclion 11343.S (Rcgletcr 91, No. 23). 
clsssificatlon which penn\ts establishing domicile and has, thereafter, 
met the requirements of Sections 5402()....24 related to physical presence §.54050,· Exceptions from the One-Year W11ltlng Period. 
and intenl to make Callfornia home for other than a tern 0 u ose. Those exceptions from payment of nonresident tuition provided by 
Undocumented aliens who arc clas•llied as cal fomia res enla y any Education Code section• 68074 (military dependents) and 68075 (mill· 
colle e inndiBtrict for the rnn t 991 term shall not be aub ccttorcclassifi- tary membern) apply only during the first ycur of the student's current 
j0~a~lio~n~s~~on~a~a]th~•~r~em~al~n~cQon~t~innu~o~uili£c~o~ll~e~d;:Ms~e [lnieliiJii];~a;-: physical preeencc in Cnlifomlo. 
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Title 5 California Community Colleges § 54060 

Ncm: Authtirity ciltd: Sect.Ions 66700 and 680441 Education Code. Reference: 
Sec~on• 68044, 68074 nnd 68075, Educntion Code. 

Hism•v 
I. Amend mentof section 11ubmincd to OAL for printing only pum.innt lO Oovern. 

mr:nt Code scotion 11343.8 (Rcgi11et 91, No. 23). 

.... .. .. .... ~ ... ,_ .,.., ......... . ·--~-· ,,_,.,~ ·' •:,·.. . ·.; :. ·.· . 

·; . 

f 6'!060, Appe11l Procedure. 
(R) A community college district shall notify eech sludent of the stu­

dcnl's residence classification not later lhan fourt.:en (14) calendar days 
after the beginning of the scssion for which lhe student has applied, or 
fourteen (14) calendar days afu:rlhe •tudent's application for admission, 
whichever i• later. 

(The next pogo io 337 .) 
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'lrllle s Cllllforaln Cn:mnmntty Colleges f 50030 

(c) COOIWllllity eollogc dinricts 1holl require applicanll to supply in· 
formation &1 spcc:iflCd in this chapter and may require odditional lnfor· 
matiOll Bl d""mc4 OCCCIW')I • 

(d) The dimW. shall weigh the information provided by lhc 1wdcnl 
and dctcrwinc whether the llUdcnt has clearly cstablilhcd that he or &he 
hal been a n:lidcnt of California for one year prior LO thc rcoidcncc c!:t.er­
mination dalC. 

(c) Applicantl shill certify their answcn on relidcncc questionnaires 
under oa.th or penalty of perjury. 
N0110 Autbc.rit' oiled: s.ctiam 66700, 68044, and70901, Educolion Code. Rd'· 
- Soo::tiom 68044 cod 68062, ~Code. 

lflmiay 
I. Amelxlmcnl of ICClioq IUbmillod to OAL £0< printing aaly l"'""""' ID Govern· 

monl Code occtioo ll343.8 ~ 91. No. 2J). . 

i 64G24. lnt::nt. 
(D) lnUlll IO m"1r;c Callf omia the home fur other than a ICIDp<nry pur­

l"""' m.oy be lllllllifcstcd in =Y way1. No one fsctor ia controllin&· 
(b) A lludcnl who ll 19 Y"'" ofagc or over, and who Ma uiainlai.ncd 

a home in California continuoully for thc lut two yan llball be ~ 
AUDCd LO h•vclhc inlcntto mW: California Ibo home forOlhcrtban o lem­
pmmy purpoteunku the llUdcnl hu mdcnocd. conamy intent by hav­
ing cnP&Cd in 1111y oflhcactivitic1 lilted in1ubooction (f)oft.hii ICCtion. 

(c) A llUdcnt who ii under 19 ycan ohsc lholl be~ LO hAve 
the inlcnt to m.olcc Callfomia lhc home forott,ertban a rcmporrazy purpose 
If both lhc lllldcnt and hi1 pon:nt have llJIW;1taincd a homo in Califomll 
continuoudy for lhc lut two ycan unk11lb:1tudcnt buC\'idcnccd acon­
amy irulll by having cnJlllBCd in any of lhc activitiCI llllled in 111bi:cction 
({)of thineetion. 

§ 54012. Rollldonao Quoutlonroltoo. (d) A lludcnl who dOCI 11111 meet the n:quJrcmcnll ohublCClion (b}or 
(a) Ea.ch co1111nunity college diJtrict iholl u1e a residence q11C1ti011· mboc:c11on (c) of this occtionaball be~ LO provide evidence cfin-

nam, in maldns reaidcncc clmi6'""fo11J. ten\ LO make California the home for Olbcr than a l:mpOIUy pnv- u 
1pcc:if1Cd in mbaection (c) oflhi1 ccction. 

(b) The real de nee q11C1tionnairc llmll uk =h ltlldcnl where thc 1111· (c) Objective manifc:swion1 of in lent to establish Ca!if<ITTlia rcaidencc 
dem lw mailllAincd hi. or her home for the llut two ycan and whclhco include but arc no1 limitcd to: · 
the llUdcnt hlll engaged in any cctivity listed In mb1CCtion (0 of i:cetion (I) Owncnhip of r=iidclllial propcny or continuoui DC<:UpmlCY of 
54024. . rented or lc:ated property in California. 

(c) The qucaliomairc dial! Ilk each llllldcnt under 19 ycan of Ill!• (Z) Rcg!stc:ring to vote and voting in Ciilifcmia. 
whore the pan:nt hlll livcd for the lut IWO years 11111 whether the ptiRnl 
hlll cnsaged in any r.cllvity II~ in ouboectlon ({)of tcc:tion 54024. (3f Liccnaing &om Callfomia for profeuional pacticc. 

(d) lfthe•tudcnt,orthc lllldent'• pan:m lfthc •tudcnlil uncmqcl9, • (<$)Active mcmbcnhip in ser:vke crwoial clubs .. 
" " has either llllllnlalned 0 home Dllllidc of California at any time during thc . (S) l'rc&cncC of 1?00~· childi.in or other cloic 1cl~vcs iii ifu 11atc. 

11111. two ycan, or has cnP&Cd in any activity lilied in iublCCtlon (f) of . . ((i) Showmg Calif~':" home_ D<ldR.1 on fcdolnl mcome tax fOIIll. 
>e<:tioo 54024. lhCltudcnt diall be lllkcd for additional cvldcncc of Intent '.i: :::. _(1) Poymcn_t of ~f""?" lllalC ~ "':" u • n:iidcnl. 
to n:1idc in Callfomia mch u lhlll identified in 1uboection (c) of ICClion ·"'.;. ((8

9
1).PoP. ac~~8 ~~.mdriDI?' v~l~lc liccnoe platca. 

54024 . . . . . .:. " .. oacauis • ........ onua ver 1 ICCllJlC. 

(c) The Chancellor lluill provide a ~le ;;,d~ qui:ltiorui.w:c · -~ ~i:~ntmilltllly addn:saorhome of record in a.I, 
which di•tri•ts may use in complying with this n:quircmcnl (I I) :U.~ ... L,~ --• rxcc_•· . . . C-'" . L--L · N · · . ~ .. ..,,g ...... lll«lnWlllnB active ..,,DnWI ..... ~ llCCOUllts. 

are.Aulhoritycilcd:Sectiom66700.68044and'lllll01.!:duaitionCode.Rder· (IZ)Be' •L- • • , di · "·"' · ma:: Sec:IXom 68044 and u806l, BducMica Code:. 1ng v .. pclltlooer .or Q von:c In -.wuonua. 
(f) Conduct lnconlisu:nt with 11 claim of Colifomia rcaidcnce Includes 

.ti!'\ Hismu but ii no! limited to: 
~ I. Ammdmcnl ohoction 1uhmllled ID OAL farprintiaionly I"""""'' ID Oov<ru· (I) Maintaining VOlcr 11:gillnlllon and voling in DllOlhor IWC. 

m<rll Codo 1Cctiorr 11343.8 (Rqls1cr 91. No. 2J), (2) Being the petiti"1ICI' for o. dlvon:c In llJIOlhcr lll1C. 

§ 54020. Aonldonco. 
In onler to ••tablish a ..,.idcncc, It i1 tlC«H&I)' that then: be ._ union 

of act and inlell To csUlblilh n:lidcncc, o pcnon capable of cstablilhing 
n:•idcncc in California mull c011plc hil or her phylical prcKDCC in Cali· 
fomia with objective evidence that the physical prcocnoc: i1 with the intenl 
10 make California the hOlllC for othei than a temporary purpooc. 
Ncmo Author!!)' cft<d: Sc<oiions66700, 68044, nod 7o901, Education Code. Rd'· 
cmce: Scctiom 68017, 68060. 68061 md 680\IZ. Edueolioo Code. 

' lflrnHty ' 

I. Amendment of oe<lion 1ubmitl<d ID OAL forprintin,g ""1y pumilml ID Govern· 
IDCDI Code l<Clion 11343.8 {Rqisl<I' 91 0 No. 2J), 

§ 54022. Phyalcal Prcoenco. 
(a) A penon capable of establishing residence in California muat be 

phyoicaUy prcscnl in Californin for one year prior to the rcllidcncc deter­
mination date to be ollwificd 111 a resident 1tudcnl· 

(b) A temporary abocncc for bUlincJ., cduco.llon or plcasurc will not 
n:ault in Jou of California n:lidcncc if, d wing the absence, the penon aJ. 
waya intended to rctum to California and dld nothing incionsisUl!l with 
thBl inh:nl 

fc) Physical prcsencc within the stale solely forcduco.tional purposes 
doc1 llOl collllitutc cllllblilhlng California residence rcgllnllcas of the 
ltngth of L~1t prcocncc. 
Non. Authcrlty <hod: Sc<oiions 66700, 68044, ond 70901, Education Code. Rd­
mnce: Sec:tlona 68017, 6S023, 68060, 68061 tnd 68062, Education Code. 

Hisro.,y 
I. Amendm<nlof l<diou 1ubml<tc:d io OAL for prinlinr only punuwn1 IO Govern· 

mr:nt Code t<Ctlon 11343.8 (Reala1tt 91, No. 23). 

(3) Allc:nding an OllH>f-statc institution A.I Q icsidcnt of !hat other 
lll!IC. 

(4) Declaring nonrcaidcllllC for 1111tc income w. JMllPO"CI· 
N011!1 Audrurily i:ilod: Sectioni 66700, 68044, ODii 70llOl.Educ=lon Code. Re£. 
<ml""' Scc:tiom 6'017, 6.!060, 63061 md 6MJCiZ. Edix:ol!co Code. 

Jhsmo.y 
I. Almondrnenl or O«Van 1ubmlaod 10 OAL f arp1Dlilis ""1y punumt ID(',.,....... 

monl Code ..,....;o., 11343.8 (R•Jlll<r 91, Nn. ll). 

I &il026. aurc1en. 
ThC burden i1 on the lludCnt 10 dc1D0111U111C clearly both phy.M:al prc1-

cncu in Californi4 and lni.:nt to catablilh California rcoidcncc. 
Nura. Alllhorily dtod: Soctiaal 66700, 68G44, md 'lllllOI. Educz:tion Code. Rd­
.....,., - 68041, Edui:otioo Code. 

Hmw.1 
1. Amendment of oealon ...mila.d ID OALfor printina oaly .,........,_ 100<Mm-

m•!lll Codc: occtioa 11:14;1.8 (Ro>Jinc<91, No. 2J), · 

§ 51l028. OM-Vear Woltlng Period. 
TI>c one-year rcnidcncc period ..,hich a lllldcnt wust wcct LO be claai­

ficd u a n:lidc.a doe1 not begin to run until lhc lllldcn1 bollt is pn:m:nt 
in California and hu lllllllifcstcd clear in1e11 to become a California rcsi· 
dcnt 
Nora Authority cital: S<etio>m 66700, 6&l 14, cad 70!I01, Educllioa t'.odc. Rd· 
,,.,...,., Sections 68017. 1!8060, 68061 md <™162, Educatioo Code. 

Huro.~ 
I. Amcridmenl alooctioo wbmiued ID OAL !ur):1lir>bna onl)'·p1n11<1111D O<Mm­

mmt Code l<Cllaa 11~3.8 (Ropltt91, Ne. 23). 

§ 54o:HI. Rcxlu1obllllhod Rooldon'IO. 
If utudcnt or the parents of a minuutudcnt rolinqw..tt California rcal­

d:nc:e. e.fter movillj! from the llalc, OtM: full year of t>/!Ysk:al prcllCllCC, 

PqeJJS 
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coupled with one full year of dcmon1lnlled intent ID be a ~omia ml· 
dent, i• l'Cljuinod ID m:llAblith n:1ldoncc for ruWon purpo11e1, elicept as 
provided in Educ:ation Code ix:c:tlal 68070. 
Nora Audiorilycllcd: .5ecl>om66700,68044, md 70901, ~Code. Ref. 
..--: S<ell<m 68017, 68060, 68061 md 68062, Educatloo Code. 

lhsrolly 
I. A~ol ICOlion IOll!aliaodlll OAL f <rprinlq Ollly..,,.....,. io Oovom­

ment Codo llOCticm IU43.! (Rqilltr 91,No. 23). 

f l5403I. Fln3ncl:lllndc:pDnctanco. 

f 54042. l!llombcr of L'!lllltiry. 
A llUdent claiming appllcation of aection 6807S of lhc Education Code 

lllUSI provide a IL!llcment from the ltlldcnt's c:-0mmanding ofJ"ICQ' or pcr­
IDMCI ofiicertlw. the wisnment to octlve duty in this •IJ!!c ii not forcdu­
cational purposes. The student should al!IO produce evidence of the day: 
of auignmcnt to California. 
Nora Autborily ciu:d: Sectlons 66700, 6804<!, md 70901, Educalion Code. Ref· 
- Sccliom 68044 ..,., 68075, fduollllon CodO. 

ff=y 
I. Ameudmclll of llCC!loo llllbinltled "'OAL fcx primias only punum1 "'Oovern­

ment Codo ICCtion 11343.8 (Rtiisltt9J, No. 23). (a) A JludcDt .occkins n:clulilicaUon DI a resident, who wu cl,...lficd 
U I llOlll~dcnt in thc pm:c:ding lcmi, lholJ be delCrminotl financlalJy in· 
dcpei>dcnt er dcpcndcnt in eccordAncc with flducalion Code 1e<:t!on t 54045. Allon Studonto. 
6804<\, An olicn not precluded Crom elllllhlishing domlclle in lhc United States 

(b) A audent ,.,bohu cllllbliahcd linanclal lndepcrnlcncc may be n:- by the lmmigmtion and Nolionalily Act (8 U.S.C. I IOI, ct a:q.) shall ho 
cla1111ficd u a resident if the lllldcnt has met the n:quln:menll of ocction clulificd u a n:1idcnt or nonresident punuD.111 to the pmviJi<>111 of thil 
S4020 for one ;year prior ID the n:sidcn:le delmninalioo dale. . chapc.,,-. 

(c) In dctmalnln& whcthcrlhc 11Ude111 haa objcetivcly manifclled in- An alien i1 pn:cludc:d from e11abli1hing doniiclle in the United States 
lent IO eltablidi California n:sldcncc, financial lndcpelldcnee llhall Wci&h if the Dlicn crucrcd the Unllod Swea illegally ar tl1ldoT a visa which re-
in favcr offindine California n:lidcncc, and ftrulllCial dependence: lluill quires Iha! the alien have a ruidcncc outside the Urlitcd Swea or thB! bc 
wci11h qflirut findins California n:ddcncc. cc U.. enter lhc Urlitcd SL!llc1 10lcly for llOUIC ICIDpOl1l1)' purpoac. ~ 

(d) Financial dependence in the curn:nl or pr=edina calondar yCllr alien who ls precluded forellllhlilhingdomlcllc in the United SIBICaahall 
shall weigh= heavily qainst finding California n:aidencc than shall not ho clusificd DI an:rident unku1111d until bcor lhc baa been mo1ed 
financial dcpmdcncc in earlier calendar ycan, F"IRllllC!al dependence in a ohange of 11aw1 by the Immig!'lllion and Nllhll'lllization Service t<i a 

~ 
\i.b' 

the cum:nt or prccicding calendar year lhall be overcome only If clulificalion which pcrmill ellablillting domicile lnd haa met the re-
(1) !he pmnt on whom the ltudenl iJ dependent i1 a Cali~~.11:1i, quin:menll of Section. S401t>-24 n:la!cd to physical DJCCCllCC and Intent ' · -

d""!, Cl' . IO make CGlifomia hO:no for DiJiCI' lfian D !em~ flll!JIOIC• UDdOCU· 
-•-.; 

(2) then: 1111<> evidence of the lllldcnt '•continuing n:ridencc in anodi· lliilful i1iC111 whO arc cl1illl6CI! DI CGllfomk ~ enll by any college 
eulJllC. . . . , · . . , . in a disuict for the fall 19!11 tcnn lhall not be subject IO n:claai6cll.ion 
Nore. Alllharity cilcd: Sccliom 66'100, 6soc4;i:nd 70901, Educadon Code. Rof. ":" long DJ they rclllllin continuously enrolled, as defined in Educ Bil on 
«em:e: Scclioo 6804-4, EducaliOn Code. . : : . Code 68016, in the dimict, rcgardlen of which c:<>llegc within tho dlsuict 

: . Him.-..Y .. .· . .. . "''•~<l!Md .. ·· .. . . . ··-···· ...... . . :··: ... '. ... · .. · . . :· .. 
I. luneodmcnlof '!«tiao ~ IOOAL f..-..,mu., ooly punuant IO_Oovom.· Nora AUlhorityabod: Sccliom 66700, 68044 and 7ll901, Educabon Code. !Ider· 

mont Code COCliml ,l.!~4JJI <RqlJler 91, No. 23). .....: Seclion 68062(11), Educmian Code; 8 USC 1101(1) !Ut. 'lbl/ v. Momw, 
§ 64040, Self...lb ~ ... - E.J:-..n. 45BU.S. t (1982~ CJd R~8"'" of 1/w Unhlrrilr, of O:illfaniJQ v. B1'1djiwd, 225 

~....-·-.,, -,...... c:al.App.3n19'72,276cal.Rp1r. l97 (1990). 
Any llUdent cWming appticuion of the oclf-111pp-inins exception HmmY 

punuanl ID Education Code ocction 68071 lhall pnivide evidence 1uch 1. Rqiculer lllld DCW ICClioo filed 3-3-86; eft'.ec1h.o lhilUc:th doy !ben:dla <Res· 
a1: documentation, including W-2 fomu or • letter from the employer, is1Cr 86, No. 10). 
lhowins cuninp for !he: year lmmcdi11ely pn:ceding !he residence de· 2. Amendmeal mbmla.:d toOAL for priatinzl only punuan1 "'CloYernmm1 Code 
lcnnin&lion dale of a~. a swcmcnt thut the !IUdcnt hu l!CWally KCtioa t 130.8 Ol<Jhlcr 91, No. 23). 
been prcxnt in California far mid YCIU' (short llboc:nccs &om the stale for 3. Anleadmenl filed 8-3!>-9 l; openi!lve 9-29-91 CRcJi= 92, No. 4), 
bu1imiu or pleu= will not preclude the accumulation of time), and• 4.&lilorialoomctionofprinl.il!ierroria oecoadpauppb(l!egJSlor92,No.12>. 

11111ement •howinB ail expcllJCI of the l!Udent for IAid year. § .54046, Public School Employoo Holding Vaild 
Ncrre, Auu-ilycl!ed: Socliom 66700, 68044, <Dd 70901, Educolioo Code. Ref- CrcdcnlioL 
cnnc:e: Sectiom 68044 ond 68071, llducalloa Codo, A llUdcnt cWming residence llAlll• punuanl IO ocction 68078 of the 

Hurot1Y 
I. Amendmalloflcciioci wbmil!Od IOOAL r..-prinlingonly puraian• IO Oovem· Education Code •hall provide a llB!Cm<:nt from lhc employer showing 

moo! Code """'°" I IH3.S (ReJi...,. 91, No. 23}, cmploymcnl by a public ochool in• Ml-time position n:quiringccrtifica. 
. tion qualifications for lhc college year in which lhc ltUdcntcnroUs:The 

G 54041, lllffltcry Dopondcnt. . 1:udcnt mull aloo 1how thnt he or ibc holds a crc&.ntild and will enroll 
A d:pern!:n! :-.:u:.-:al or adopted child, i't•rorE1 o:- '7-'"~=-=·<>f a member - ·iii coones ncccHary IO obtoin another type of cn:dcnt!al authorizing ..,,._ 

of !he armed fon:ct of the Unilod ~le• claiming n:1idcncc stallJI pur· vice in lhc public sc:hoob, or that the awdcntholdsacrcdential iJ1ucd by 
aua.nt lo ICC ti on 68074 of !he Education Code aha1I provide a 1ta1cmcnt lhc Boan! of Governors and ia enrolled in c:aunes nccc:uary 10 fulfill cre­
fram the military penon'a commandina officer or pc:rsonMI officer that dential n:quin:mcnll. 
the military pcnon '•duty a11t!on io in California on active duly as of the Nora Aanboriey cl!ed: s.<llom <>6700, 6804<!, and 70901, Edue111lon Code. Ref. 
n:sidcncc dctcnWnation date; orthnt the military pemm ii outside of Cal· cnnc:e: Seclionl 6804-4 end 68078, Eda<:alioo Codo. 

If om ID on octivc dmy llftcr hilvl!ig bceii lnliisfcncd lmmedia1cly and di· . Hi.mir.v . . .. 
rcctly frnm a Califomiu duty llllltion after the residence determination t.Amc:ndmeulof'!""""'1111hmlbed!"OALforpnnungonlyp<nUml10Govcm· 
-'-• th ••·mill' h ·"'-the ._._ de•-'••ti' D1<111 Codo I0<1JOD lll<l3.8 (ReBJl<ICl"9l, Na. 23} . ..... c; or 11 uto wy pc!'SOI> as. .. ..., n:11uoncc M~- on · 
dlllc, n:tircd au 111 ...:!Ive member of the anned forcca of lhc United Sweo. § 54047. Student Undw Cuotody of Rooldont Adult. 
A IL!llcment thll. the student I! a dependent of the mllllllry pmon for an A srudcnl claiming n:aidcncc under provillon1 of scctlon ll8073 of lhc 
exemption on federal tue1 ahall lllso be provided. · EducationCodcahallprovideevidenccthBlthcadulloradul11wllllwhom 
Nora Authorityclled: Sccticm66700,6804-4 end 7090t ,&lucaliooCode.11.cfer. lhc student h111 n:sidcd hos had California n:aidencc for I you immcdi-
cnce: S<etiool 68044 Ind 68074, &lucalion Code. aY:ly ~ing the n:sidcncc .w.:nnination datC. and ftuthcr evidence 

lhsmaY that the Sllldent has n:sidcd wJlh such adult or adulll for a period of llOl 
I, Aincadm<nl filed 6-S-U; effcc:tlve lhinlelh doy lhr:reaf1er (R<giltcr 83, No. 

24). fewer th111 2 ycan. 
2. Amendment of oectio<i 1ulmllll:d io OAL fer printing only punllllll lo Oovcm· N""" Aulhority ciled: S<clions <>6700, ml 6804-4, Educalioo Cocle. Rd:crcnc:c: · 

men! Ccxloectlon t 1343.8 (Rl:Ji11er 91, No. 23J. . Socliom 68044 and 68073, llduclllion Cocle. · · · 
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. Tltle s. CallfDnUa Commulty Colleges 15'190 

Hmoo,y 
· l. Ammdmcnt of oealom submitt.ed ID OAL f01 prinlio& only punumt lo Qoy. 

,.. 

cmmcntO>delOClica 11343.8 (Rqil&er9l,No.23). 
• E<Utorial comctioo of ,..;mm, cnor (ltogill<r 91, No. 43 ). 

§ 54048. Agricultural EmplDYR*lf. · 
h 11w.~·;111: "''!.:nin& m:idcncc 1hall provide cilhcr (a) or (b): . 
(~) E\•idenu: duz the midcnl'I pt.n:nl wilh whom Ihc 11Wdcnt u living 
~ 1 li\'l:lihood primarily by pcriOrmiog agricultural labor for bin: in 
California llJld olherslalcs and hu pcrfonncd lllCh labor in California for 
at lcuuwo monthJ in each of the preceding two )Qrl, and tha!lhc pan:nl 
live• within the dimricL If lhc porent of 111Ch 1tnden1 Md lllffici:nt in­
come to U...v pc:nonal income tu. liability for fcdcn.l l!ld/or llllC pur­
po1ea, proof that the 1tudent wu claimod u a dcpcodonl on fcdcnl or 
1ta1c penonal income LU rct1IJrU lhall also be ~uin:d. 

(b) Evidence lhowing lhc llWdcnthimlclf or benelf camJI livelihood 
priinarily by performing agriculrunl labor for hire in Califcrmia and oLhcr 
11n1C• and dtal 1uch labor bu been pcrfmmcd in c.Jlfomi1 forll ICUI two 
months in caeh of the pr=ding two ycan. 

lu uJCd in lhi1 ICllllon agriculnnl llibor for hiJC mc1111 KUOMI em­
ployment in connection widt actual production of ogricultuRI crops, in­
cluding· s=lins. lhinning ond bavclling. 
Nore Aulhority chod: Scctlom 66700, 63044, 68040 md 68100, EdUCllion 
Code. R<fm:nce: Sectloot 68044, 6S lllO and 78034, Ed>JCltion Code. 

fh.noo.y 
I. Amcnimentof ICClioa -illcd ID, OAL for prial.ios ooly punuaal ID Govern· 

· .:· . mcntCodo 1CCtioo 1130.8 (Reilllor 91, No. Z3). · · 

§ MOSO. EJ:CGptlo1111 from the ~Y-Wllltlng Period. 
Those cxccptio11.1 from. p11ymcn1 of llOm'CI idc111 1uition provided by 

Educalion Code ..Wom 68074 (millwy dcpcndcnll) and 68075 (mili­
tary mcmbc:n) apply <111ly during the !int year of thc 11Wdcnt'1 cwn:nl 

;·_physical pn:acncc•in California. 

" 

. Nore Alllhothy clled: Sectlom 66700 oQd 68().4.4, Educcioa Code. Rcfcmia:: 
Scciiora 6 8044, 6&074 md 68075, Educltion Code. 

lim'ottY 
.. - -" 1. Amcnimm•oflectloo oubmillcd IOOALfcrprizllingonly pumwitlDOovcm­A mall Codc ICClloo I l3U8 (Rqhler 91, No. Z3). 

W 54060. Apple! Proeedure. 
(a) A community coUcgc dillrict 1hall notify c:och studcnl of the stu­

dent'• residence clanlficati<111 DOI Iller than fourteen (14) colcndu day1 
ofter thc beginning of dtc 1e11ion for which thc student hu opplicd, or 
founecn ( 14) calcridu days After thc student '1 application fondminion, 
whichever is lalcr""" 

(b) Any atudcnl. following a dcoillion on n:1idcncccluslficaion by !he 
college, may wakc wrlncn appeal of that dccuion. Each communily col­

. loge dll!lrict ahall establish proc<odurca for tppetla of n:1idcncc cllllifiCll­
tions. 
.. (c) 'The Oianccllor will odv:iac community college dulriota on wucs 
in =iide!ICO cla,.ification. However, the l!Udent ohall have no right of ap­
peal to lhc Chancellor or Board of Oovcmon. 
N""" Autboril)' ciu.I: Sectlonl 66700 md 68044, EdllCltion Code. Reference: 
Scciiom 68()4(), 68044 Cid 78034, EdlJcltioo Code. 

ffmoity 
J. Amendlnen• of llOCllon submia..d 1o OAL forprintina only JlWRllllt lO Gov<m­

mcnt Code 11«tion 11343.8 (Rqisler 91, No. 23). 

§ 54070. Rlfunda. 
The governing board of each eommunity colleg~ distticl shall adopt 

rules providins forn:fund of the following nonresident tuition fees: 
(a) Thole collcclcd in mvr. 
(bl Thoac refwulable u 1 rcault oh reduction of the educational pro­

gram at the community college for which dtc fees have been paid. 
(c) Thole reiundablc u a ro1ult of the 1tudcnt's reduction of unila or 

thc student'• wllhdnwol from an cducalion prognom at the community 
collcgc for which feel have been paid, when: reduction or withdrawal ia 
for rcuon1deemed1ufficlcnt by dtc governing board. 
Nore Authoritycllod: Soctlonl 66700, 68044 llld 11805 I, Hduottlon Code. Refer­
coct: S<>C\iow 68044 md 6BOS I, Bd11C1tlon Code, 

lh.m>AY 
I. Alll<lldm<nt of ICClion ~ 1oOAL forprinlq only p<nUU>l ID 0ov...,. 

mon1c:odeooctioo ll34J.8 ~aist<r91,No.2J~ 

I 54012. w.iv.. 
The community coUcge district may waive nonresident tuition f= 

which wen: not colloctcd in 1 ~viou111CDion when:: 
(a) Tho fcc1 wen: nM collccml aa a n:wlt of thc dilll'M;t' 1 cnor and nee 

lhrough the f111h of thc student. ond 
(b) To collect the. fees would cou,. thc student undue banlahip. No 

ll&lC funds may be collccwl forth: ancndancc of 1 ltUdcnt far whan r.:c. 
wm: waived pllrlUl!lt ID thi1 occ:tiOll. 
N""" Alilboritydlcd: Sectiom 66700, 68044 ood 68051, EducatiooCode. Refer­
"""'' Sec:tioo 68044, Eduollioo C'4dc. 

ffisroay 
I. NeT.o"""'""' filed t;..&-83: elfcctlvo thlniolh day tbaullor (Rqiaa- 83, No. 

24). 
2. Amoncln>ont of"""'""" aubmiaed 10 OAL forl"iD!ina only~ ID Oo\'cm. 

"""''Code ooctioo J 1:143.8 (R.opler 91, No. Z3). 

Subchapter 2. Parking for Students 
with Disabllltles 

O 54100. Pariclng for stud9nta with Dl..till!tloa. 
(a) Each community college district whicb imr- ides POJkin& lhall, 

comulcnt widt thc n:quin:m<:nts of lhi1 ICC!ion 311~ Bdll<:lllion Code Scc­
tioiil 66200a0d 673 l I .S, pniv[de Pirkinsatcii:ii ofi11coUcgioiorccntcn 
ID 1tudcnll widt dilabllitiCJ and dtosc pro\'iding trllllporWion for such 
l!Udcntt. 

(b) For purpDICI of thh section. "lllldcnts with disabilii;..~ an: tho1e 
who have enrolled at the college and: 

( 1 ) qualify u tliaablcd pcnon1 or disabled vctcran1 pumwn ID Section 
2251 l.S of the Vehicle Code; or 

(2) an: entlllcd ID 1pccial pttrlcing provided through Disabled Swdcnt 
Pr0gnma and Services pursuant ID Subchaptcr I (commencing with Sec­
tion S6000) of Olapla 7 of thh DiviJion. 

(c) Students with diu.bllilic1 using puidns provided under lhil -..r;tion 

may be requin:d IDdbplay a dillinguilhing liccnac plate or placard ilaucd 
by the Depalllllcnt of Motor Vehicle• punuant 10 Section 22S 11.5 of the 
V chicle Code or 11pccial nicker issued by lhc: college audtorizins pm:. 
ing in 1pacc1 dc1lgnatcd for pcrzon• with tliaabilitics. 

(d) Studcn!I widt disabilities may be rcquiml to poy puking perm.ii 
fees imposed pursuant to Education Code Scctioo 72247. Studcn!I widt 
disabllltic11hall not be required to pay ""Y othcrchugc, or be 1ubjcctcd 
ID 1J1ytlmc limi11.tion or other n:llriction not specllicdhcn:in. when par!c. 
ing in IJI)' of the following an:u: 

(I) any rcllllictcd ZOllC described in auhdivioi<111 (c) ofScdi~ 21~S8 
of the Vehicle Code; 

(2) any lllrcct upon which preferential J!Q!king privilege• and height 
limlll have been given p!USUIJll ID Sccti<11122S07 oflhc: Vehicle Code:; 

(3) any parking zone tbal is n:strictcd u to thc lcnsth of time parking 
is pcrmitlcd u indicated by a sign m:ctcd pummnt to a local on!inance; 

( 4) ""Y mctcrcd zone; or 
(S) any space in IJIY IOI orlUQ olheJwile designated forute by faculty, 

staff, adminillrllorl, or visitors. . 
(e) Puking •pecifically deli~ for pcnons widt diabilitics pur­

•UIJlt to Sccti<111 7102 of Tide 24 of tho California Code of RcgWationl 
1hall be nvllilable ID stud en ti with disabilities, and thoac providing traru­
portation ID 1uch pcnons, in tho.., pukins ....,.. which an: lllOll M:CCU!­
ble to f11Cilitie1 which the diltrict ftnd1 an: wo1t ulCd by 11udco11. 

(f) Each community college di1trict shall post in COlllpicUOWI plar;ca 
notice that pmking ii 1vail1blc to•tndcnll with diaabilitics l!ld tl101c pro­
viding tranoponation for such studcnll. 

(g) When perlcing provided punuant to this acctiOll is located in 1111 an:a 
where'°""" u controUcd by a mccltanical gate, the diltricl shall cnaun: 
that occlJll'.mod1tion1 an: made for lludcllll widt disabllitic1 who..., un­
able ID opcllllc the gate controlo. AccommodatiOl'll lllllY bo pro'<idcd by 

Pqe337 -n -10-1s. S-01-t2 
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Title S C11UFoml11 Community CoUeges § 54022 

3. Editorial correction ofHlrnJRY l (Rogial<r 95, No. 19). 

Chapter 5. Students 

Subchapter 1. Student Residence 
Classlflcatlon 

§ 54000. Unlfonn Residency RequlremenlS. 
Tue provisions of Ibis cbopler implemen\ and should be road in con­

junctioo wilh !he Uniform Residency Requirements contained in part41 
(commencing wilh sccliao 68000) of the Education Code. 
Nam Aulhoritycited: Sections 66700, 68044, und 70901, Education Code. Ref· 
en:rn:e: Pllf141 (commencing with Section 68000), Educatioo Code. 

HISTORY 

temporary purpose and, if the swdeot wa• classified as a nonresident in 
!he preceding term, fmllllcial independence. 

(c) Co1111111mity college diotriclS shall require appliClll!IS to supply in­
formation as specified in Ibis chaplet ood may require additiOOJl! infor­
mation as deemed necesll8J')'. 

(d) Tue district shall weigh !he information provided by the swdenl 
and deLOnnioe whether !he swdenl bas clearly established that he or she 
bas bceri a resident of California for one year prior to !he residence detcr­
tnioaticn dale. 

(e) ApplicoolS shall certify their ooswers on residence queslionnoites 
undetoatb or penalty of perjury. 
NOTE1 Authority cited: Sections 667001 68044,Blld 70901, Educntion Code. Ref~ 
erenco: Sections 68044 nnd 68062, F.ducation Code. 

HIS10RY 
I. Amendmool filed 3-4-91 by Board ofOovemors of California Community 

Colleges with tho Secretary ofSIJue; operative 4-5-91 (Rcgioter91, N1. 23). 
Submitted to OAL for prinLing only pursuant to Educntian Code Section 
70901.S(b), 

z. Editorial correction of Hl5TORY I (Register 95, No. 19). 

I. Repco!cr of cluspr.r I (llCOtions 54000, 54001, 54100, 54101) mid now chnpr.r 
I C=tions S4000 through 54082, not amBCaJtive) filed 6-25-73 os an em••· 
gency; clfcctive upon filing. CortiliCJJI< ofComplinna: included (Register 73, 
No. 26). l'orpriorhlatory, aee Rogiar.r70, No. 16. 

2. Amendmenl ofNOll! filed 11-4-77; clfcctivo thirtieth doytlme•fler (Regis· § 54012. Rooldence Qu11lltlonnel199, 
ter 77, No.45). (a) Each community college district shall use a residence question-

3. Repealer of chapter I (1C<:ticna 54000-54082. nolconsocutivc) and now chap· naite in mal<ing residence clessificatiODS •. 
ter I (seclioos 54000-54070, nol oonBCaJtive) filed 11-22-82; effwtlve lhir· (b) Tue residence questionnaire &ho!! ask each student where !he sbJ-
tielh day thereafter (RogiJter 82, No. 48). For prior biBtory, see Rog!Bten 79, · · · b h f lb le d h tb 
No.46;77,No.4S;74,No.45;74,No. JO;nnd73,No.44. deolbasmnmtamedhis?" et "':"~ "': e. sltwoy".""'an we. er 

4. Amendment filed ~I by Boerd of Oovemara of California Community Ibo swdeo\hne engaged many activ1ly hsled m subsection (f) of section 
Colleges with !ho Se=tary of State: opcntiv_o. 4"5-91 (Register 91, No. 23 ). 54024. . • . 

· Submilled·to OAV for printing only purauanflci llducaU0tfCOdo·sectio1i· ··' . (cf The questionnaire shall ask each student un'det 19 years of oge 
7~1:S(b). whore lhe paronl bas livr.<i for the last two yeors and wbetber the parent 

S. Editorial oom<:lion of HISTORY 4 (Rogiliter 9S, No. 19). has engaged in any activity listed in subscetiao (f) of sec~on ;;4024,; , •. 
§ 54001. Adoption ol Ru lea and Regulallona; Publlcatlon; (d) If !be swden~ crlhe student's parentiflhe swdcot isund¢r age.19, .. 

Un lformlty. bas eilher mainln.ined a home outside of Calif om in at any lini~ miring !he 
· Tue residence de.!erminntion dote and a SUtllJllJlrY of lhe rules and regu- Jost two years, or has engaged in ooy nclivity, lisled .in sub~lion (f) of ·. 

!aliens edopled by !be Board of GovemO"s and district governing boards sec lion 54024, !he swdcot shall be asked for additional evidence of intent 
&_ pursuant to chapter I, parl 41 of divisioo S of !he Educetim Code, com- to reside in California such as that identified in subsection (e) of section 
911 mencing wilh scelion 68000, shall be p.1blished in !he dislricl catalogs 54024 . 

= 

• 

dlor addenda !hereto. Tue applicable Education Codtl provisions and (e) The Chancellor &ball provide a sample residence questionnaire 
e rules and regulntiros ndopled by !he Board of Governors and the dis- which districta may use in complying wilh this requiremen~ 
cl shall be made available to lhe slUdenl& a\ each distric~ NOTE< Aulhcrityoited: Scctions 66700, 68044 and 70901, Education Codo. Ref'or-

NO'lllo Aulhority cited: Scctiono 66700 and 70901, Education Code. Reference: ence: Sections 68044 and 68062, Education Code. 
Section 70901, Eduonticn Code. 

HlsTol<v 
I. Now aectlon filed 3-4-91 by lho Boon! ofOovemon of California C'<lnmunlty 

Colleges wilh !he SOCl'>tmy of SIAte; operative 4-5-91 (RcJ!sr.r91, No. 23). 
Submitted to OAL for printing only pursuant tD Educouon COdo Section 
7090!.S(b). 

2. Amendment filed 5-IS-93; operative 6-4-93 (Regisr.r 93, No. 25). 
3. Editorial comctlat of HlSTOR Y I (Regial<r 95, No. 19); 

§ 54002. RBBldence Detennlnallon Date. 
"Residence determinnllon date" iS that day mediately preceding !be 

opening day of inslrU ctioo of lhe quarter, semester, or olher se.,ioo as set 
by lhe district governing board, during which lhe student proposes to al­
lelld a college. 
Nc:im Authorily olted: Seotior11 66700, 68023, 68()44, and 70901, Education 
Code. Rofcrenco: Scctioo 68023, Education Code. 

HISTORY 
J • .Amendment filed 3-4-91 by Boon! of Oovomon of California Community 

Collegoa wilh tho So<'l'etmy of State; operative 4-5-91 (RoJ!ster 91, No. 23). 
Submilted to OAL f<>I' prinlin& only pursuant to E.ducalion Code Section 
7090 I .S(b). · 

2. Editorial oorrcctlcn of HIBTCl\Y I (Regbter 95, No. 19). 

O 64010. Reeldranco ClaHlflcatlon Prccodureo. 
(a) Re•idcoce class!ficalicn shall be mode for each swdeol at the time 

applications for admission are accepted and whenever a swdent bas not 
been in allmdanco for more lhan cue semester or quarter. A swdenl pre­
viously clasdfied All a nonresident ruay be reclnesified as of any residence 
detonn!Mtioo date. 

(b) Tho sbtdellt shall be required to present evidence of piysical pres­
ence bl Oilifomill, intelll to moke California Che home for other !hon a 

HISTORY 
I. Amendment filed 3-4-91 by Boord of Ocvomors of California Conununlty 

Cohlell's with lhe Secn:tnry of State; opcntlvo 4-S-91 (Rogiatcr91, No. 23). 
Submuted to OAL for printing only pursuant to Educotioo Code Section 
70901.S(b). 

Z. Editorial =otioo ofHlsroRY I (Register 95, No. 19). 

f 54020. Residence. 
Jn order to establish a residence, It is necessary that there be a unioo 

of &cl tind in!enl. To establish residence, a per&oo capable of establishing 
residence in California must C01Iplehis orhct physical presence in Cali- . 
f omla with objective evidence lhal !he physical presence is witb Che in.ton! 
to make Cnlifomin the home for other lhan a temporary purpose. 
N01F.o Aulhority cited: Sections 66700, 68044, and 70901, Educntion Code. Ref­
erence: Section• 68017, 68060, 68061and68062, Education Code. 

H!S'TilRY 
· I. Amendmen1 filed 3-4-91 by Boord of Govemcra of California Conununlty 

College• with the Seorewy of State; operative 4-5-91 (Registcr91, No. 23). 
Submllled to OAL for printing only pursuant to Education Cod• Section 
70901.S(b). 

2. Editorial corrccti<11 ofHJS1\'.IRV l (Rcg!Btor 95, No. 19). 

§ 54022. Phyelcal Prea1111c1. 
(a) A prrscn capable of establishing residence in California musl be 

physically p:esent in Co.lifomia fut one year prier \o lhe residence de!er­
m.lnation dnto to be classified as n resident swdent. 

(b) A temporary absence for business, education or plcssure will not 
result In loss ofCalifomiaresidence If, during lheahsence, lhe person al· 
ways intended to retllm to Callfomia nod did nothing incrosis!ent wllb 
!hat ln!eot. 
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§ 54024 BARCLAYS CALIFORNIA CODE Olt' REGULATIONS Tlde5 

· (c) Pbysicol presence within the &I.BU\ solely for educatiooal purpnses Submll!o<I io OAL for printing only pursuonl to Education Code Section 
docs not caostitute e'tabliabing California residence regardless of the 70901.S(b). 
Jenglh of thal presence. . 2. Edlwial corTelltitn oflllSTORY I (Rcgi<1er 95, No. 19). 
Nom Aulhorhyclled: Sections 156700, 68044,and70901, Education Code. Ref. f 54028. On&-Vfinr Waiting Period. 
orenco: Sectimo 68017, 68023, 68060, 68061and68062, Edu011tion Code. Theaoe-yearre.1ideocc period which a student must meet tobeclnssi· 

1. Amendmeol filed 3-4-J.ll by e!:isi:~ovom,.,. of Cclifornla Ccmmwiity fied as a l'eBident does not begin 10 rim until the •Wdent both is present 
Colleges wllh !ho Secn11ary of S1ato; operative 4-5-91 {Re~istor 91, No. 231, in California andhWi manifested clear intent to become a California resi­
Submitted lo OAL for printing only punuant to Educauon Code Section denL 
70901.S(b), · Nore Aulhorilyci!o<I: Sections66700,68Cl44, and 70901.Educatioo Code. Ref-

2. EdiwriAI <X><teCtion oflllstnRY I (Regi1u:r95, No. 19). onma:: SectiOT!B 68017, 68060, 68061 and 68062, Education Code. 
2 HISTORY 

§ 540 4. Intent 1. Alncndment filed 3-4-91 by Board of aovernoro of Collf<X11ia CommlDlilJ' 
(e) Intent ID make.California the home for other than a tempomrypur-: CoU.~os wilh lh• SecreWy of Sio!O; Dporollve 4-S-91 (Regisi.r 91, No. 23). 

pose may be monife&Jed in many weys. No one faclor is controlling. Submn!o<I IO OAL for printing only purriuanl IO Education Code Section 
(b) A swdent who is 19 years of age or over. and who bas mnintained 7090l.S(b). 

a home in California continuously for lhe Inst two years sboll be pre· 2 EdilOrilllcarectioo oflllsmav I (Regiater9S, No. 19). 
sumed tobavetheinl.enttoroakeCaliforni• the home forotherlhnna tern· f 54030. Reestablished Rffldanca. 
porary purpose unle•s the student bllli evide:nced a contrary intent by bav- If a student or the parentS of a minor smdent relinquish California resi­
ing engaged in any of the activities listed in subsection(!) of this section. dence alter moving from the slate, one full year of physical presence, 

(c) A sbldent who is under 19 yoors ofnge shall be presumed lo have coupled wilh aoe full year of demonstrated inte:nt lO be a Califrmia resi­
tbe intentlomokeCalifomia lhebome forolherlhan a temporary purpose dent, is required lO reeslabllsh residence for tuition purposes, except os 
ifbolh the Sbldent and bis parenl have main111ined a home in California provided in Educatioo Code section 68070. 
cantinuo·~sly for the last two years un le" lhe student has evidenced acao- Nore Audt<Hil)' eil«I: Sectiono 156700, 68044, and 70901, Education Code. Ref· 
trary intent by having engaged in any of lhe activities listed In rrubsectiao •re nee: Section• 68017, 68060, 68061 and 68062, Education Codo. 
(f) of this sectiao. HISTORY l. Amendment filed 3-4-91 by Board af.Oovemoro of CAJlfomi> CommlDlity 

(d) A student ;who does not meet the requirements of rrubsectlon (b) or Collogeo widt the Se=tary of s1a1o; operative 4-5-91 (Reilo!Or 91, No. 23). 
•ubs..,tion (c) of this sectiou sbitll be required to provide evidence of in· Submi1te<l to .OAL for printing only pun1111111 to Educauon,Codo Section . 
tent to IDl\ke Califmnia the home ror olher than a temporary J:Urpose BS 7090t.5(b). · · . · 
specified in rrub•ectian (e) of thi• seclian. 2. Edhorial correction oflll5roRY I {Regi11or~s. No. 19), 

(~) ObjectivelllllDifeslations ofinlen1 to establish Callfomieresidence § 54032. Flnanclml lndapendonco. 
include but nre not limlled to: (a) A•bldeniseekingrecJ8ssificatiai'a&a resident, who WllBC!nssified 

(I) Ownership of residenlin.I property or continuous occupancy of as a nonre.sidc.o t i;i the preceding term, shall be determined fmeticially in-
rented or lensed property in California. · ":.dejlezldezn.~-u.;pendent iri ·aecordence with Educetion'cooe'·i;eetioo 

(2) Registering lo vote and voting in California. · 68044. 
(3) Licensing from California for professional practice. (b) Astudc.nt who bas established fmanciol independence may be re· 
(4) Active membership in i;ervi"e or social clubs. cles•ilied as aresidenl lflhe student bas mel the iequirtments of section 
(5) Presence of spouse, cbil<hen or other close relatives in the state. 54020 for one year prior lo the residence determinatioo date. 
(6) Showing California as home address oo federal income tax form. (c) In determining whether the sbldent bas objectively Dlllllifested in· 
(7) Payment of California sta1" income tax as a residmt. te:nt loeslllblish Californiueslde.nce, fmencial independence shall weigh 
(8) Possessing California motor vehicle license plates. in favor of fmdins California residence, and financial dependence shall 
(9) PoS5essing a California driver's license. weigh against fmding California residence. 
{IO)MsintniningpennancntmilitaryaddressorbomeofrecorduiCaJ- (d) Floenciel dependence in the current or preceding calender year 

ifornia while in armed forces. sb oil weigh more heavily agaln•t f mding Ca 1Jfornia reside:nce than shall 
(11) Eslablisbing and maintnining active California bank acceuote. fmancial dependence in earlier calender yeara. Financial depende:nce in 
(12) Being the petitioner fore divorce in California. the cummt or preceding calendar year shall be overcome only if 
(f)Canduct inconsistent with a claim ofCalifomia residence includes (I) lhe parent al wbom the sbldent is dependent is a California resl-

bm is not limited lo: .. ·den~ or 
(I) Main111ining voterregistration and voting in anolher state. (2) there is no evidence or the student'• cootinuing residence in anotb • 
(2) Being the pelitianer for a divorce in another state. er slate. · · · · · · 
(3) AUcnding en m1t~f-state instiwtioo BS a resident of Iha! oilier N= .".~~=r:tyciled: Section• 66700, tif!W, o:ooi W901, Education Codo;Ref· 

la ercna:: Soclion 68Goi4, Educallcn Code. 
8 te. HtmlRv 

(4) Declaring norueaiden°" for Slate income tax purposes. I. Amendment filed 3-4-91 by Board of Oavemort of Cclil\niia Communtry 
Nore Audtor!ty cltod: Section• 66 700, 68044, and 70901, Education Code. Ref· College• with tho Se=Wy of Sta to; "PO!lltivo 4-s-91 (Ro~il!Or 91, No. 23 ). 
orcna:: Sectio110 68017, 68060, 68061 and 68062, Education Codo. Submlttod IO OAL for printing only purruont to E<lucauon Code Section 

. HISTORY 70901.S(b). 
I. Amendment filed 3-4-91 by Boord uf Oovemoro of Califomio Ccminwihy i. Edltorial corrcclioo of lllSTORY I (Rcgiiter 95, Na. 19), 

. Colleges wlth !ho Secrewy of Slate\ operotive 4-S-91 (Re{!i111or91, Na. 23). • 54040• "-lf:..Supportlng Exception. 
Submit!Od to OAL fer printing only punuant io Educouon Code Section • ...., 
70901.S(b), An,v ewdent cloiming nppllcation of the self-supporting exceptioo · 

2.. Edi!Orial comctlon of lllrnlttv I (Register 95, Na. 19). pursuant to EducaUao Codo sec ti Oil 68071 shall provide evidence such 

§ 64028. Burdon. , 
The burden hr,.., the studimt todemonstrateclenrlybolh physical pres· 

ence in Callfornl" ''"d iDtent lo ~stablish Callfornia re•idenco. .. 
Nm"' Aulhority cl led: Sections 66700, 58044, and 7090 I, Edu ca lion Code. Ref-
erence: Scollan 68041, Edw:•lk>ll Codt. . 

H1rm1:~ 
I. Amendment lilod :l-4-9 l by Bmrd of GC"iomort of C.lllfomb Ccmmunlly 

Colleges wldt •Ito Secrowy of Sloto; Dper•tivo 4-S-91 (Regimr 91, No. 23). 

RS: documentation, including W-2 forms or a loller from lhe employer, 
sbowiDg "8Illings for fue year immediately preceding lhe resldonco de­
tennlnatioo date ofattendence, a statement that lhe swdent has acwally 
beeD prese:ntin Califoruia for 68ld year (llhort ab&0ncee from lhe SUlte for 
buslne•& or pleWiU,.. will not preclude the accumulatioo of lime), end a 
•liltement showing all expellGes of the Rmdenl for said year. 
Nora Authcriiy ol!o<I: Socllons 66700, 6804JI, and 70901, Education Code. Ref­
oren,,.: Section• 68044 1111d 6807.1, 6.ducalion Code. 
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Title 5 California Community Colleges § S4048 

tiJmJRY 
l. Amendment filed 3-4-91 by Boord of Oovomon of CalifomiA Ccmmwiity 

Colleges with the Seacllr)I of Stote; operative 4-5-91 (Rei;i11er 91, No. 23). 
Submhled to OAL for printing only purs:ua.nt to Ed.ucatJOn Code Section 

• 

70901.S(b). 
2. Editorial c..-rection of HlSTO!tY I (Register 95, No. 19). 

§ 541141. Mtlllary DopendenL 
A dependeDI nowral or adopted child, stepchild or spouse of a member 

of the armed forces of the Uniled States cinintlng residence statu• pur­
&Uant to section 68074 of the Education Code shall provide a stalemenl 
from the military person'• commanding officer er pereoonel officer thel 
the military person's duty statim is in Colifornie oo 11Ctive duty as of tho 
residence deteiminotioo dale; or that the military persoo is outside ofCal­
if omia on active duty after having been lnUlsforred immedinlely and di­
rectly from a Califomio duty stotion after the residence determinelion 
date; or that the military persco has, ~fler !he residence determinelioo 
dale, retired os an nclivemember of the armed force• of the United Slates. 
A statement thal !he student is a dependent of the military person for RO 

exemption oo federal taxes shall also be provided. 
Nam Authoritycio.d: Se<:lion166700, 680441111d 7Cl90 l ,Educotion Codo. Refer· 
ence: Sections 68044 and 68074, Education Code . 

.. .. HlmlRY. 
l. Amendment filed 6-8-83; cffeclive lhinieth dAy !hemafter (Regi11er 83, No. 

24). 

toreclnssificatioo unle'9 tho slUdent bas not been in attendance atnny col­
lege in lhe dis1rict for more lbnn one semester or quorter. 
Nom Authoritycil:d: Sections66700,680441111d 70901,Educ•lionCode. Reftr­
oncc: Section 68062(h), l!duc•lian Code; 8 U.S.C. II O!(a)( IS); To// v. Moreno, 
458 U.S. I (1982): and llegenl.! oflh< Un!vors/ry ofCal•fomla v. Bradford, 22S 
CaLApp.3nl, 972, 276 Cal Rptr. 197 (1990). 

!ii STORY 
I. R•,,.aler nnd new oeclion filed 3-3--1!6; cffeclive thirtlolh d•y lhere11\tr (Reg-

iltCJ' 86, No. 10). . 
2. Amendment filed 3-4-91 by Boord of Oavemor:; of California Community 

College• with the Secrewy of S1>1e; operative 4-S-91 (R•i;i•!Cr 91, No. 23). 
Submitted to OAL for printing only puriuant to E.ducauoo Code: Section 
70901.S(b). 

3. Amendment filed 8-30-91; operative ~29-91 (Regi11er 92,No, 4). 
4. Editorialcorroctian of printing err..- in m:ood paragrzph (Regi•ter92, No. 12). 
S. Rcpe•lerand new 11<Ctioo filed l-16-92; operati"° 2-JS-92 (Regimr92, No. 

18). 
6. Editorial correction ofHlSTORY 2 (Register 95. No. 19). 

§ 54046. Public SOhool Employee Holding Valid 
Credential. 

A student claiming residence status pursnnnt to sectioo 68078 of the 
Educntioo Code ehall provide a stateruont from the employer showing 
employment by a!'lblic school in a full-time position requiringcertific•: .. 
lion qualificnliODS for the collecc year in which the &tudent enroll&. Tho 
student must also show that he er she holds a cwdential and will enroll 
in courses necessary lo obtain another type of credential authorizing ser-

2. Amendment filed 3-4-'Jl by Boon! of Oovemon of Califomla Ccmmunlty 
Colle~e•wi!f!. the Secre"n'.of s~1e: opemtive 4-5-91 @•jli!,IC'·9l, !'o, 23),., _ vice in the !'lblic schools, or that tho r.tudentbolds a credential issued by 

· -· Sub:n:t!<:d to OAL for prmtmg-only punuant to Educ•lioti C<>de SectliMi · · ·!ho Boan! of Governors l!Dd is enrolloo in cour•~snecessary trifulfill CT11' ·· ''· . · 
70901.5(b). denlial requirements. 

3. Editorial oorreclion of HISTOltY 2 (Regiater 9~. No. 19). Nom Aulhoritycl!cd: Soctions 66700, 68044, and 70901,Ed..,.lion Cocle. Ref-
··-· . . :·.·. :·::··.,_-•·:. · · ~;'. crenoc: St.ction168044 and 68078, EducatioD Code. 

§ 54042. ,_ M"!'.ber or Military;,:·:' ' ... ,. Hlrro•v 
A ewd9nt cl.• i#i~g applicolion of sec lion 6807 5 of lhe Educatioo Code 1. Amendment filed 3-4-91 by Board ofOovomon of Califomio Community 

mustprovido a·s!iifomcnt from tho studonl'• =nding officerorper- .. ···'".' "Colle~e• with tho Sea-e111'1' of Stale; oporative 4-5-9J.(Rei;l•!er91, No. 23). 
scnnelofficertba\ibeosGignmenttoactivedutyinthisstateisnotforedu- ~=·~1(b1)'° DAL fl>' prmtu\g only pursuant IO Educallon Code Sccllun 

A_. cation.al purposes.~· •tu.den! should also prollucc evidence of the date 2. Editor~! ~00 of HISTORY 1 (Register 95, No. 19). 
W of assignment to CalifomUt. 

Nam Aulhoril)I cited: Scc!ion:i 66700. 68044, lllld 70901, Education Code. Ref· 0 54047. St1.1.dc:nt U~der Cu&tody O! ~11181dt11nt Adu IL & ercnce: Sections 68044 and 6807S, Educ:atim Code. A srudent clalllllllg resulence under provmoos of scctioo 68073 of the 9 H!S'l'Oa y Educnlloo Code shall provide evidence that the a dull or edults wilh whom 
I. Amendment filod :l-4-91 by Boon! of Oovemon of CallfomiA Cmununity tho sbldenl bas resided bes bed California residence for I year immcdi-

College1 with the Secretary of Stale; operative 4-5"91 (Regi1ter 91, No. 23). ately preceding the residaicc determinatim date, and further evidence 
Submitted to OAL for printing only pllrnl8lll '°Education C<>de Section that !he slUdent bas resided with such adult er edlllls for a pen'od of not 
70901.S(b). 

2. Editorial """"'tJOil of HISTORY I (Regi"er 95, No. 19). fewer than 2 years. 
Nom Authority cited: Sections 66700, ond 68044, EdllC6tion Codo. Refmnce: 

§ 54045. Alleil" Studonto. Section168044 and 68073, Education Code. 

(a) An alien not precluded from establishing domicile in the United I. Amondment Slod 3-<Hll by s!i"':rk~vemora of Califcmia Conununil)I 
States by the Immigration and Nntionallty Ac! (8 U.S.C. 1101, et seq.) Colle~., with the Socio~ of Si.te; opcmtin 4-S-91 (Rei;i11er 91, No. 23). 
shnll be eligible to est.oblish residency pursuant to the provi.ians of this Subm1llcd to OAL for pruitlng only purlUBlll IO liducatloo Code Section 
m1bcbapter. . 70901.S(b). 

(b) An alien is precluded from estnblishing <!omiciJ_c_ i,n .tli• .1.Jni!td .. 2: l!d!U>r~I ~".""of printing error CR.•P"'' 91, No. 43). 
Staies if th'ealieil:' · · · · • · · · · .... ·· · · · -------··" ·· .,... · · · 3. l!d1tor1al ccmcuon of HISTOP. Y I (Reguter 95, No. 19). 

(1) entered the Uniled St.oles illegally (undocumented lllions): O 64048. A11rtou1tural Employment. 
(2) entered tho United States under a visa which requires that tbeallen A student claiming residence ehall provide eilher (a) or (b): 

hove a residence outside of the United Slates; or (a) Evidence lhot the student'• parent with whom the student is living 
(3) entered the United States under a visa which permits entry solely earns a livelihood primarily by performing agriculturlll labor for hire in 

for some lempornry purpose; · Callfominandothcrslllles nndbos perf01111edsuch iaborin California for 
(c) An alic:i doscn'bed in paragraph (b) eh all not be classified asa resi· at loast lwomonlhs in each of the preceding two years, and that the parent 

den! unless lllld Mlll be or she bas lsken appropriate steps Lo obtain a iives within. the district. If the perent <'f such student bad oufficient ill­
chnnge of si8tus from lh~ lmmigratiOD and Naturalizotioo Seivice Lo a come to incur persooal income tax liability for federal and/or st.ote l'lr­
cias~lficotirn which doesnotpreciudoestablil!bingdomicile,1111dbasmel poses, proof Iha!~ student was claimed as a dependeol OD iedcral or 
the requiremonlB of Sections 54020-54024 related 10 pbyeical presence slllte pcreooal inccmie tax rel.Ums shall also be J'l!(jllired. 
and tht:i inlenl to make Califomia home for other than n temporary pur· (b) Evidence showingihe s1uden1himsolf orbmelf eams a livelihood 
pose. Theeliancollor sball,aflerconsuiLalioo with the University ofCalJ. primarily by perfor:ining agriculturol laborforbire in Califomiaandolher 
fomia and \be California State University, isoue guidelines for tho implo- stales nnd that1111ch laborhasbeen perfO!llled in Califomlafcral loas1 two 
menlAt\an of this sectirn. moo1hs in each of Ibo preceding two years. 

(d) Notwlthslanding any other provision of this 1111bchapter, an a.Uen Ae used in this sectiai agricultural labor for hire moans se11Sooal em. 
who was cLmlficd as" Califomia resldenl by any college in a diab'ict as ploymonl in coonection with actual production of agricultural crops, in· 
of Sepiember 30, 1991, or during thePall 1991 lerm, shall not be 1111bjec1 eluding seeding. thinning and bl!.l'Voslllig .. 
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§54050 BARCLAYS CALIFORNIA CODE OF REGULATIONS TIUcS 

Nam. Authority clll<d: Se<:lions 66700, 68044, 68040 and 68100, liducatlon 
Code. Rofmnce: Seolions 68044, 68100 mid 78034, Educolion Code, 

HlSTtlll y - . 
I. Amendment ftlcd J-.4-91 by Boord of Gov•mars of California Cmununlty 
CoUe~es wilh Ibo Sccrorary of S,.10; open1ivo 4-5-91 (Rejlimr91, No. 23). 
Submmod IO OAL for printing ooly punuan1 IO l!duc•llon Code Section 
7<901.S(b). 

2. lidileriolcomctlon ofHlrnll.Y I (Regiil<T 95, No. 19).-

§ 54050. E1coptlone from the On.-Yoar WalUng Porlod. 
Those exceptions from payment of nmresidimt 1Uiti011 pmvided by 

Edutatian Code sutims 68074 (military dcpend••lls) and 68075 (mili· 
tory members) apply mly during the fust year of lhe sllldent '• current 
pb ysical presence in Calif om ill. 
Nam Aulhari1ycilod: Secilon• 66700 and 68044, Bd1&CAtion Code. Rem.nee: 
Secti1z11 68044, 68074 and 68075, Education Code. 

HISTORY 
I. Amendment filed 3-4-91 by Boord of Govem<n of C&llfomil Cmununity 

Collogos whh lho SOCT<tary ofS,.u:: operative 4-5-91 (Rof:iitcr 91, No. :!J). 
Submi1u:d IO OAL for printing only punuanl IO Eduo•uon Code Section 
7<901.S(b). . 

Z. lidileri&la>mclioo ofHlSTDl!Y I (Regilu:r95, No. 19). 

§ 54060. Appo.al Proccduro. 
(a) A ClltlllDllllily college district shall notify each swdcn1 of the sw­

dent's =idonco classification not later lhnn fourteen (14) calendar daY" 
after lhe beginning of the sessim for which the swdcnt bas applied, or 
fauncen ( l4) calendar days nit.er the swdcnt's application for admission, 
whichever ill bier: ·· ... · ···· ' 

(b) Any &llldent, following a decision on residence cle~slficatioo by lhc 
college, mAymakcwrltlcll appeal of that declsioo. Each camm1D1lty col· 
loge district &hall eslsblisb proee.<htres for appeals of residence classifica· 
tioas. 

(c) The Oianccllor will acMse community college districls on issues 
in residerice clossific8tioil. HoWever, the student shallhave norlSbt of·~ 
peal to the Ouncellor ar Board of Governors. 
Nom Authorily cl!O<I: Soction1 ~700 and 68044, Bducalion Code. Rofmncc: 
Sections 68040, 68044 ond 78034, Educ.11.ioo Code. 

H1sroRV 
I. Amondmmt filed 3-4-91 by Doud of Govemcr1 of Callfomla Cmununlty 

Colleges wlth the Scaowy of S1a1a: operative 4-5-91 (Rep.tor 91, No. 23). 
Suhmlucd 10 OAL for printi:ig only punul?ll IO Educauon Code Section 
7090l.5(b). 

l. EdilOrial aimetiob of Hlsroa v I (Regiltor 9S, No. 19). 

G 54070. Refunds. 
Tue governing board of each COllJlllllllity college district shall adOpt 

rules providing for nofund of Ibo following D0111Csident tuition fecs: 
(a) Th0<c ooliect.ed In emll". 

(b) Those refundable as a result of a reducliC111 of the educational pro­
gram al the community college for which the fees have been paid. 

· (o) Those' refundable as a reBUll of the student's reduction of units c.: · 
fu• M11d~'!!'< wJ:;;.l,-•waJ:rrom·an.educatlon Fogram at lhe commwiity 
college for which fees have been paid, where reduction ar wllhdrowal Is 
far reasons deemed suffroicnt by !ho governing board. 
Nore Aulhoritycilod: Seotiaa•66700,68044 and 6llOS I, 8dna1tim Code. Rof>r· 
enco: Section& 66044 and 68051, Bduc:stion Code. 

Hlrn>RY . 

!. Amendmml filed 3-4-91 by Boord of Oovcmcn of Californb. Cmununity 
Colleges wilh tho ~ _..,.,IArY cf S,..,,, operative 4-5-91 (Rel!illar 91, No. 23). 
Submllled 10 OAL for printing only punuant 10 Education Code Section 
7090!.5(b). 

2. Edilarial comclloo of Hlmlll.v I (Rogl11cr 95, No. 19). 

o 64072. Walvor. 
The cOllllilunlly college district may waive nmresldct!t wllioo recs 

which were not collected In • previou• session where: 
(a) The r..,. were nol collect.ed u a re111!1 of the district '1 error and not 

throusb Ibo f1ult or the 1tudcnt, and 
(b) To collect the feel WDUid CIUllC the Sllld«ll undue harcbhlp. No 

Gille funds 1111y be colloct.ed for the auendance of a swdmt for whom fCCIS 
wore waived pUflllllDt lo thi1 seclloll. 

N011!1 Aulharityci,.d: Scclioo166700,68044 and 61\0S I, Eductlian Code. Refer­
ence: S..:lion 68044, Bducation Code. 

HJSTilitY 
I. Now oeclion filed 6-3-83: effcctivo thiltiolh day tho1Hflor (Regil1er 83. No. 

24). 

2. Amendment 61o.1 3-4-91 by Boan! of Oovemon of Colifomla Community 
CoU.'l"• wid1 tho 5omo1AryofS1a1<; oper.11ivo 4-5-91 (Reglsu:r 91, Na. 23). 

. Submnu:d IO OAL for printing only punuanl ID Education Code Soction 
70901.S(b). 

3, Bdilerial carectioo of l!JSTORY 2 (Regirter 95, No. 19). 

Subchapter 2. Parking for Students 
with Disabilities 

§ 54100. Parking fer Student& With Dloabllltlce. 
(a) Em:h communl1v eoUego dislrict wb!ch pmvidcs parkmg &ball, 

consisleo:tt w!tb lhe requirements of this scctim and Education Code Sec· 
lions 66260 end 67311.5, provide parking a teach of its colleges orcent.ers 
to students with disabilities and those providing transpoi18lku for such 
swdonts. 

(b) For purposes of Ibis section, "students w!th disabilities" arc tbose 
who have enrolled al the college and: 

( 1 )qualify as dissbled persons ardiBabled ve1erans pll11i1111Dt lo SectiOll 
22511.S of the V ebicle Code; or 

(2) uc mtllled lO special parking provided through Disabled Swdcnt 
i'rogr11111snn<iScrvices ptimimit tO'Subchapter I (CODllllenclng with Sec· 
Uoo 56000) ofOiapt.er 7 of this Divisim. 

(c) Students with disabiUties using parking provided under Ibis sutioo 
may be required ID display a distinguishing license plalb or ploCAJ'd issued 
by the Department of Motor Vehicles .Punuant ID Sectioo 22511.S of tho 
Vehicle Code or a special •ticker Issued by the college authorizing park· 
Ing in spaces designated for persons witb disabilities. 

(d) Swdeni.. with disabllltios may be required to pay parlcing permit 
fees im~ pursuant to Edu ca ti Oil Code Section 72247. Students wilh 
disabilities shall not be required to pay any other charge, ar be rubjected 
to any lime limi1stion or other restrictioo not specified herein, when park· 
ing in nny or the following areas: 

(1) any re•lrictod zone descnbed in subdivisioo (o) of Section 21458 
or lhe Vehicle Code; 

(2) lllly street upon wblch prefcrcnlinl parking privileges and height 
limits have been given pll11i111!Dl ID Scctian 22507 of the Vehicle Code; 

(3) any parking zone that is restricted as ID the leogtb of time parlciDg 
is permiuod as indicated by a sign erected p:l.""8110lll lo a local ordinODCe; 

(4) llDY metered z.onc; or 
. . (5) ftlly spocc in any lot or area otherwise designated foru•e by facul_ty, 

slaff, administraLorS, or visilorll. 
· (e) Pruking •pacifically de•ignatod for pcriiano with disabilities pur. 

SUMlt to Section 7102 of TIUe 24 of the California Code of Regulations 
llhaUbeavallable lO otudenls witb dlsablllties, llDd lh0<0 providing tnm&­
portation to such penons, In tbose parking areas which aJe most acccggj. 
ble to racWli" which the district fmds are moot used by 1tuden1s. 

(f) Each coinmunlly college district ISball post in conspicu<111• places 
notice th al parking ls avaUable to &tu dents with dl .. bllilics Mid lhose pro­
viding lranspa'lation for such studenl5. 

(g)When parking provided pumumt tolhis sectlcm iJ located innn ma 
wbere access iJ COD trolled by a mechanical gate, the district shall ensure 
tbal accommodatims are made for atudents with disabilities whoare\ID­
able lO operate the SJll.e CODtroh. Ae<:ommodAtiOllS IDiy be provided by 
an Gtlblldmll aHiS11ed ID assist in operation of the snt.e or by any other ef­
fective means deemed approprla11> by the di1tric1. 

(b) Rovenue form pal'lclng fees eOllocted punu1111t 1D EGicalion Codio 
Section 72241 mAY be used ID offset the cosls of implemcntlng thiJ ...,. 
ticin. 
Nam Authority ollOd: Sectlo111 66260, 67311.5, 65700 and 70'JOI, Edualtion 
Code. Reference: S..:ition• 66260, 67311.5 m1d 72247, Edu<:ation Codei and S... 
llon.l 21458, 22507 end 22511.5, Vehklle Code. 
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Title S California Community Colleges § 54022 

J. Editonal correction or HtSTORY 1 (Register 95, No. 19). 

Chapter 5. Students 

Subchapter 1. Student Residence 
Classification 

§ 54000. Uniform Residency Requirements. 
The provisions of lhis chapter implement nnd should be read in con­

junction with lhe Uniform Residency Requirements contained in pan 41 
(commencing with section 68000) of the Education Code. 
NOTE: Aull1ority cited: Sections 66700, 6B044, nnd 70901, Educntion Code, Ref· 
crencc: Pan 41 (commencing with Section 68000), EducnUon Code. 

HISTORY 
l. Repenlcror chapter I (sections 54000, 54001, 54100, 54101) nnd new chnpu:r 

I (sections 54000 through 54082, not consecutive) ftled 6-25--73 ns"" emer­
gency; effocllvc upon filing. CertlOcnte ofComplinncc Included (Reghrer 73, 
No. 26). Forpriorhi•lllry, sec Rcgistcr70, No. 16. 

2. Amendment of NOTE filed I J -4-77; effecti vc lhirti etli dny thereafter (Register 
77, No.45). 

temporary purpose and, If the student was clas•lfied as a nonresident in 
lhe preceding ierm, financial independence. 

(c) Community college districts shall require applicents to supply ln­
fonnation llll specified in this chapter and may require additionnl infor­
mation as deemed necessary. 

(d) The dlsuict shllll weigh llle information provided by the student 
and determine whether the student has clearly eslllbllshed that he or she 
has been a resident of California forone year prior 10 the residence deter­
mination date. 

(c) Applicants shall certify their nnswers on residence questionnaires 
under oath or penalty of perjury. 

(I) Punmnnl to Section 54300, lhe district mny authorize any informa­
tion re uired b this section 10 be submiued electronicalJ usin en-
ccypte git stgnai.urcs es specified in Sceyon 54300. 
Nom· Authority cited; Sections 66700, 68044

0 
70901 and 70901.);aEducotion 

Code. Rcfcn:ncc: Scouon• 68044. 68062 and 7_90!.l. Educnt1on C c. 
HJSTORY 

I. Amendment filed 3-4-91 by Bonrd ofOovcmors of California Community Col­
leges with the Secretazy of State; opemtive4-5-91 (Register 91, No. 23). Sub­
millcd to OAL for printing only pursuonl to Educe.lion Code Scclion 
70901.S(b). 

2. Editorial correction of H<STORY I (Register 95, No. 19). 
3. Rcpealerof chnptcr I (sections 54000-54082, not consecutive)and new chnp<cr 3. New subsection (0 and o.mcndmcnl or NOTE flied 5-13-99; opemtlvo 6-14-99 

I (sections 54000-54070, not consecutive) filed 11-22-82; effective thirtieth (Register 99, No. 20), 
dny thcn:after (Register 82, No. 48). For prior history, sec Rcglstera 79, No. 4 6; 
77, No. 45; 74, No. 45; 74, No. JO; and 73, No. 44. § 54012. Residence Questionnaires. 

4.Amendmcn!lilcd:J.-4-91 byBonnlofGovcmorsofCnlifomlnCommunilyCol- (a) Each community college dinlricl shall use.a residence question-· 
leges with the Sccn:tazy of s.uu~; operative 4-5-91 (Register 91; No. 23):Sub··"' nairo in making reofdence classifications. 
~~~~5~)?AL- for printing only puraunnt to Edu en Lion Code Section (b) Tho reoidence questionnaire shall ask each student where the SIU· 

5. Edltorinl com:cUon or H<STORV 4 (Register 95, No. 19). dent has maintained Ills or lier hoi:ie fo~ the 1:is1 two r~ars and w.helher 
the student has engaged in any activity l19tcd m subsecuon (I) of secuon 

§ 54001. Adoption of Rules end Regulations; Publication; 
Uniformity. 

The n:sidence determination date lirtd a summary oflhe rules and regu­
lations adopted by the Bonrd of Governors and dislriet governing boards 
pursuant to chapter I, part 41 of division 5 of the Educ:iticrn Code, com­
mencing with section 68000, snail be published in the disuict catalogs 
and/or addenda thereto. The applicable Education Code provisions and 
lhe rules and regulations adopted by the Bonrd of Governors and the dis­
lricl shall be made available to the students at each disuict. 
NOTB: Authority cited; Sections 66700 end 7090!, Educnlion Code. Reference: 
Section 70901, Educt1lion Code. 

HISTORY 
I. New section filed J-4-91 by lite Bonni orOovcmora orCnUfornla Conununlly 

Colleges with the Sccretmy of Stale; operative 4-5-9 l (Register 91, No. 23). 
Submlucd to OAL for printing only pursunnt to Educollon Code Section 
70901.S(b). 

2. Amendment filed 5-15-93; o?cnttivc 6-4-93 (Rcgister93, No. 25). 
3. Edilorinl correction of H<STORY l (Register 95, No. 19). ·' 

§ 54002. Residence Determlnetlon Date. 
''Residence deti:rmination dalJl" Is tllal day immediately preceding the 

opening diiy ofinsliuctJiin of the quarter, semester, or other session as sci 
by the dlsuict governing board, during which the student proposes to at­
tend a college. 
NOT!!: Aulhnrily cited: Secilons 66700, 68023, 68044, nnd 70901, Education 
Code. Rcfen:ncc: Section 68023, Educntion Code, -

H!STORY 
1. Amendment !Ucd 3-4-91 by Bonni orOovcm on ofCallfomln Community Col· 

leges wlUt ll1e Sccn:tazy of State; operative 4-5-91 (Register 91, No. 2J):Sub­
milled to OAL for printing only pursuant to Education Code Section 
70901.5(b). · 

2. Edllonal correction of HISTORY l (Rer,lster 95, No. 19). 

§ 54010, Residence Clesalllcetlon Procedures. 
(a) Residence claeslfication shall be made ror each student at the lime 

applications for admission are accepted and whenever a student has not 
been in attendance for more than one •emester or quarter. A student pre­
viously classified as a nonresident may be reclassified as of any residence 
detennlnation date, 

(b) The student sh nil be required lo present evidence of physiclll pres­
ence in California, Intent to make California the home for other than a 

54024. ' . . 
(c) The questionnaire snail ask C:u:h student under 19 years of age 

where lhe pnrcnl has lived for tile last two yean; and whether the parent 
has engaged in any activity listed in subsection (I) of section 54024. 

(d) If the studen~ or the student's parent if the si.udenl is under age 19. 
has eilher maintained a home outside of California at any ti me during the 
last two yean;, or hllll engaged In any activity listed in subsection (I) of 
section 54024, thestudenl shall be asked foradditional evidence of intent 
to reside in California such as that identified in subsection (e) of section 
54024. 

(e) The Chancellor shall provide a sample residence questionnaire 
which districts may use in complying with lhis requirement. 
Ncm;: Authonty cited: SecUons 66700, 68044 nnd 70901, Education Code. Rcf­
orencc: Sections 68044 and 68062. Education Code. 

HlSTORY 
I . Amendment filed 3-4-91 by Bonni ofOovcrnon of Calif omin Community Col· 

lcgc:o with the Sccn:tmy of SUI"'; operative 4-5-91 (Rcgist.er91, No.23). Sub· 
mHtcd lo DAL for printing only pursuont to Education Code Section 
7090l.5(b). "_ ....... -

2. Editorial ccrrcotion of HtSTORY l (Register 95, No, 19). 

§ 54020. Residence. 
In order lo esl.ablish a residence, fl is necessary that !llere be a union 

of net nnd Intent. To establish residence, a person capable of establishing 
residence in California must couple his or lier physical presenoc in Cali­
fornia with objective evidence that the physical prosr.nce is with lhe in· 
tent to make California the home for other th Ml a temporary purpose. 
Ncm;: Authority cited: Sections66700, 68044, and 70901, Educnlion Code. Ref­
erence: S•:iion• 6B0!7, 68060, 68061nnd6B062, Educnlion Code. 

HISTORY 
! A"P:ntlmcnt filed 3-4-91 by Bonni ofOovernom ofCallforninCommunl1y Col­
. loges wllh the Secnctnry of State: operative 4-5-91 (Regist.er 91, No. 23). Sub­
mllled to OAL for printing only pursuant to Educnlion Code Section 
70901.S(b), 

2. Edltorlel cortectlon of Hl.!lTORY l (Register 95, No. 19). 

§ 54022. Phyalcal Preoanc11. 
(a) A person capable of cslBbllshing residence in California must be 

pllysiclllly present in California for one year prior to tho n:sidence deter­
mination date lo be claselfiod as a resident student. 

Page333 l\eailttr9'il, No. 20;5-1.-.-09 
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§54024 BARCLAYS CALIFORNIA CODE OF REGULATIONS Title 5 

(b) A temporary absence for business, education or ple .. ure will not 
resull in lo'5 orCalifomlo residence if, during the absence, lhe pel'llon al­
ways intended lo return to California and did nothing inconsistent with 

Nam: Aulhorityc!tcd: Seclions 66700, 68044, and 70901, llducnliou Code. Ref· 
ercnce: Section 68041, llducalion Code. · 

l intenL · 
(c) Physical presence within the state solely for educnlional purposes 
es not constitute cs1ablishing California residence reganlless of the 

length of that presence, 
Nam: Autltorily cited: Sec1ions 66700, 68044, and 70901, llducnUon Code, Ref. 
erencc: Sections 68017, 68023, 68060, 68061 and 68062, Educnlion Code. 

HISTORY . 
1. Amendment filed 3-4-91 by Boord of Govemom of California Community Col· 

loges with lhc Sccn:tnry of Suuc-, operative 4-5-91 (Rcgisler91, No. 23). Sub· 
milted lo OAL for prlnling only pursuant to Education Code Section 
70901.S(b). 

2. Editorial comction of HrsTORV 1 (Reglstcr 95, No. 19). 

HISTORY 
1. Amondmenl filed 3-4-91 by BonrdofGovemoraof Cal!fomla Community Col· 

loges with the Seon:tnry of Sl.lltc; opcmlive 4-5-91 (Register 91. No. 23). Sub­
mitted to OAL for prinling only pursuant to Educ:ntion Code: Section 
70901.S(b). 

2, Editorial correclion or HJSTORY I (Register 95, No. 19). 

§ 54028. One-Year Waiting Period. 
The one-year residence period which a student must meet 10 be c1 .. s1-

ficd as a resident docs nol begin to run until the student both is pr""" it 
in California and h"' manifested clcarintenl to become• California resi­
dent. 
NOTE: Authority cited: Sections 66700, 68044, nnd 70901. Education Code. Ref· 
cn:nce: Sections 68017, 68060, 68061 nnd 68062, Educotion Code, 

HISTORY 
§ 54024. I nlent. I. Amendment flied 3-4-9 l by Bonrd ofOovemoni ofcatlfomla Community Col· 

(a) lntenl to make California the home for other than a temporary pur- legcs with the Seon:lllry of Sl.lltc~ operative 4-5-91 (Register 91, No. 23). Sub· 
pose may be manifested in many ways. No one factor is conlrOlling. milted lo OAL for printing only pur6uant to Educotion Code Section 

(b) A student who is I 9 yearn of age or over, and who has maintained 7090! .S(b). 
2. Editorial com:ction of HISTORY l (RegiBlcr 95, No, 19). a home in California continuously for lhc last \wo years shall be pre· 

sumcd to hove lhe in\ent to make California the home for other than a § 54030. Reestablished Residence. 
temporary purpose unless !he •tudcnl has evidenced a contnuy intent by Jr a student or lhe parents ofa minor student relinquish California resi· 
having engaged In any oflhe ru:tivlties listed in subsection (f) oflhis sec- dcnce after moving from lhc state, one full year of physical presence, 
tion. coupled with one run year Of demonslratcd intent to be a California resi-

(c) A s1udent who Is under 19 years of age shall be presumed to have dent'. is re.quired lD _reestablish rc~idence for ~!.~.o,~ 1~\'.11'?.'cs, ex~ept as 
the intenttomakeCaliforniathe homeforotherthan a temporary purpose, .. provided.m Education Code secuon 68070 .. , · ... · 

. if bolh lJie·s1iid
0ent'eltdiiJs· pareni'liave m8Jntaincd a home in California Nore: Auth~rity ci1ed: Sections 66700, 68044, nnd 70901, Education Code. Ref· 

continuously for lhc Inst two years unless the student has evidenced a cnmce: Secuons 68017, 68060 .. 6806! and 68062, Educauon Code. 

c_onlrnly inte~L by having engaged in any of the activities listed in subsec- I. Amendment filed 34~j ti; Bo~~~o~~momof Callf~rnioCommunilyCol· 
t1on (f) of lh1s secuon,._,,, 1•¥<• with the Sccretmy or Sl.lltc; operative 4-5-91 (Rcgl6tcr 91, No. 23). Sub· 

(d) A student who does not meet !he requirements of subsection (b) or milled 10. OAL for printing only pursunnt la Education Code Section 
subsection (c) of lhls.~pction shall be required to provide evidence of ;n: ·· 70901 S(b).-·''' · .. · · · ·· · .. · ··'· · · : ·· · · · · ,. · 

tent to make Callfomfo the home forothcrlhan a temporary purpose es 2. Eduorlnl coJTCctJan of HISTORY 1 (Reg1stcr95, No. 19). 
specified in subsection (c) of this section. § 54032. Flnenclel Independence. 

(e) Objective manife.st.ations ofinlent to establish California residence (a) A student ••eking reclassificBlion as a resident, who w .. classllied 
include but are not limited to: as a nonresident in the preceding tenn, shall be detennincd flnancially in· 

-

Ownership of residemial propeny or continuous occupancy of dependent or dependent in ru:cordencc with Educat.ion Code section 
or le"'ed property in California. 68044. 

Registering to vpte and voling in California. (b) A student who has established financial independence may be re· 
(3) Licensing from California for professional practice. clessflicd as a resident if the student has met lhc requirements of section 
(4) Active membership in service or social clubs. 54020 for one year prior to lhe residence detenninalion date. 
(5) Presence of spouse, children or other close relatives in the stale. (c) Jn determining whether lhe student h"' objectively manifested in· 
(6) Showing California 89 home address on federal income LOX fonn. tent to establish California residence, financial independence shall weigh 
(7) Payment of California state income LOX 89 a resident. in favor or finding California residence, and financial dependence shall 
(8) Possessing California motor vehicle license plates, weigh against finding California residence. . .. 
(9) Possessing a California driver's license. (d) Financial dependence in lhe current or preceding cale~dar year 
(I OJ Maintaining pennanent military oddrcssorhomc of record in Cal· •hall weigh more heavily against finding California residence than shall 

. ifomia while in armed forces. flnancial dei>endencc in earlier calendar yelll'6.)'L~an,pi!ll,dependence in 
( 11) Establishing and maini.aining active California bank ru:counlll. !he cummt or preceding calendar year shall beovi:ri:i:iiiiiionly if · 
(12) Being the petitioner for a divorce in Cllllfornla. (I) the parent on whom the student is dependenl is a California resi· 
(f) Conduct inconsistent with o claim ofCal!fomlaresidence includes dent. or 

but Is not limited lo: (2) there is no evidence of the eludcnl's continuing residence in anoth· 
(I) Maintaining voterregisiration nnd voting in another state. er stale.· 
(2) Being lhc petitioner for a divorce In another slate. Nare: Aulhorlty cltcd: Secllons 66700, 68044, and 70901, Educalion Code. Ref· 
(3) Attending an oul-of-slate imtitulion as a resldcnl ·or that other erencc: Section 68044, Education Code. 

slate. H!STOR y. 

(4) Dcchuing nonresidcnce for state Income tux purposes. 1. Amendmen1lilcd 3-4-91 byBonrdofGovemoniofCnllfomioCommunily Col-
NOTE .. Aulh"""ty ct·--'·. Se<:lions 66700, 68044, and ?090l .. Edu••Uon Code. R"'· lcgee with lhe Sccretnry of Sllltc: opcmtlvc 4-5-91 (Register 91, No. 23). Sub-

"'" rA,;iJ. ...... ..,,. mlUc:d 10 OAL far printing only punuonl to Educ:ntion Code Section cn:ncc: Section• 68017, 68060. 68061 nnd 68062, llducatJon Code. 70901.S(b). 
HISTORY 2. Editorial COJTCCUan of HISTORY I (Registcr9S, No. 19). 

I. Amendment filed 3-4-91 by Bonrd ofGovcmorsofCalifornloCommunl1y Col-
le~es with lite Seon:Wyof State: opcrndve 4-S-91 (Reglstcr91, Ne. 23). Sub- § 64040. Self-Supporting Exception. 
m1ttcd to OAL for printing only pursuant lo Education Code Section ·Any student clalming applfcation of lhe self-supporting exception 

2. UTi~~~mcctionofHJSTORY 1 (Registcr9S, No. 19), pursuant lo Education Code section 68071 shllll provide evidence such 
as: documentation, including W-2 fonns or a letter from the employer, 
showing earnings for lhe year immediately preceding the residence de­
tenninnUon dnte of altendance, a statement thot the student has actually 
been present in California for said year (short absences from the stale for 

§ 54026. Burden. 
The burden is on lhe s1uden1 to demonsirnle clearly both physical pt·es­

cncc in Californio and intent to establish California residence. 
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business or pleasure will noi preclude the accumulation of time), and a 
stntement showing all expenses of the studcnl for said year. 
Nam: AuUtorily cited: Sections 66700, 68044, nnd 70901, Educntion Code. Ref­
erence: Soclions 68044 nod 68071, Educnuon Code. 

HISTORY 
I. A mcndmcn1 rt.k:d 3-4-91 by Bootcl of Governors of Cnllfomia Community Col· 

lc~c• with the Scorclnl)I ?f State; opcrnlivc 4-5-91 (Register 91, No. 23). Sub· 
muted 10 DAL for prmling only pursuant to Educntlon Code Section 
7090l.5(b). 

2. Editorial correction of HIS10RY I (Register 95, No, 19). 

(d) Notwhhstanding any other provision of this subchapter, an llllcn 
who was classified as a California resident by any college in a dislricl as 
of September 30, 1991, or during lhe Fall 19911erm, shall not be subject 
to reclassification unless the student has not been in attendance al any 
college In the dislrict for more than one semester or quancr. 
NOTE: AuUt.oritycltcd: Sections 66700.68044 and 70901. Educntion Code. Ref· 
crence: Sccuon 68062(h), Education Code; 8 U.S.C. I IOl(a)(l5); Toll v, Moreno, 
458 U.S. I (1982): nnd Reg•nrr 0/1/1< Univ<rsity o/Callfom/a v. Bradford, 225 
Cal.App.3rd, 972, 276 Cnl. Rptr. 197 (1990). 

HISTORY 
§ 54041. Mllltery Dependent. l. Rcpcalernnd new section filed 3-3-86;cffcctivc Utlrticlhdny lhcn:aflcr(Rcgis· 

Ad d al i 1er86. No. JO). 
epen ent natur or adop1ed ch Id, s1cpchlld or spouse of a memhcr 2:Ameridmcnt filed 3-4-.91 by Bonrd.ofOovemorsorCnl.iromin Community Col-

or the armed forces of the United States claiming residence sta!Us pur· lo~es with the Sa:retnry orS1nte; operative 4-5-91 (Register 91, No. 23). Sub-
suant lo section 68074 of lhc Bducation Code shall provide a statement milled lo OAL for printing only pu<Suunl to Educetion Code Section 
from the miliiary person's commanding officer or personnel officer that ?090l.S(b). 
the military person's duty suuion is in California on active duty es of the 3. Amendment filed 8-30-91: operative 9-29-91 (Rcgis1er92, No. 4). 
residence delermination dale; or that lhc military person is oulsidc of Cal- 4, Editorial conution of printing error in second paragraph (Register 92, No. 12). 
ifornia on active duty after having been transferred immediately and di· 5. f8J'.°aler nnd new section filed l-16-92; operative 2-111-92 (Registcr92, No. 

reclly from a California du1y station after the residence de1ermination 6, Editorial correction of HISTORY 2 (Register 95, No. 19). 
date; or that the military person has. after lhe residence determination § 54046• Public School Employee Holding Valid Credential. 
date. retired as an aclive memberoflhcarmed forces oflhe United States. A student clalming residence sLalUS pursuant to secLion 6~078 or the 
A statement that the student is a dependent of lhc military person for an Education Code shall provide a statement from the employer showing 
exemption on federal taxes shall also be provided. employment by a public school in a full-time position rcquirin.g cenifica-
Nll're Authority cited: Sccuons 66700, 68044 nnd.70901, Education Code. Ref· 
erencc: Sections 68044 nod 68074, Educntion Code. lion qualifications for lhe college year in which lhe sludenl enrolls. The 

HISTORY .......... "... · s1udent mus! also show lhol he or she holds a credential and will enroll· 
· I. Amendment filed &-S-83; effective tiuniclh day t!ieronficr (Register 83, No. . in coursfs'n~cessruy to obtain. another type of credential aillhorizing ser-

24). vice In the public schools, or that the student holds a credential issued by 
2. Amendment filed 3-4-91 by BonrdorG~vcmorn ofCalif?mlnCornmuriiiy'CoJ, ... Ute Bo.ard of Governors wid is enrolled in courses necessary to fulfill ere· 

lc~c• with the Sccn:tnry .er ~1n1e: opcrau.ve 4-_S-91. (Rcg1B1~.9 I . N_o., 23 I.·: Su.b,-, ~:·den ti al requirements. 
m1tted to OAL for prinung only puraunnt·to·Educnuon Codc'Sectlon · N~· A .L • • d S · 66?00 68044 090 Ed · c d 70901.S(b). u1r..: Uu1ont)' c1u: : ecuons , . , nnd 7 1, ucntion o e. Ref. 

3 
Ed' . . r . .. . . ·· cn:ncc: Section• 68044 nnd 66078, Educntrnn.Cooe · ....... ,. .. 

. Hana.I com:cuon o HIITTORV 2 (Reg1stcr9S, JS.a. !9.} ... : _ _. __ '._.·;:_ · , · . HJsTOR.V .· 

§ 54042. Member of Mllftery. 
A student claiming applica1ionofsection 68075 of the Education Code 

must provide a statement from the sIUdent' s commnnding offir.er or per­
sonnel officerlhal lheassignmentto active duty in this state is not for edu­
cational purposes. The smdenL should also produce evidence of lhc date 
of assignment lo California. 
NO'TI!: AuUtority cited: Sections 66700, 68044, nnd 70901, Educntion Code. Ref· 
erencc: Sections 68044 and 68075, Educntion Code. 

HISTORY 
I. Amendment filed 3-4-91 by BoanloroovemornofCnlifomin Community Col· 

loges wiUt the Sccrelnl)I or Suite; operative 4-5-91 (Register 91, No. 23). Sub· 
mined to OAL for printlng on}y p1:.rsuont to Education Code Section 
709015(b). 

2. Editorial correction or HISTORY I (Rcgisu:r ~5. No. 19). 

§ 54045. Alien Students. 
(a) An alien not precluded from establishing domicile in the· United 

SLates by Ute lmmigra1ion and Nationalit~ Act (B !,1,S.C. 1101, cl S""!.) 
shall be eligible to establish residency purnuant Lo lhc provisions of this 
subchaptcr. 

(b) An alien is precluded from establishing domicile in the United 
States if lhe alien: 

(1) entered lhe Uni1ed States illegally (undocumented aliens); 
(2) entered Lhe United States under a visa which requires Lhal lhe alien 

have a residence outside of the United States; or 
(3) entered the United ~l;:u:s under a visa which permits entry solely 

for some temporary purpose. · 
(c) An alien described in paragraph (b) shall not be cll!llsified as a resi­

dent unless and until he or she has taken appropriate steps lo obtain a 
change of stntu& from lhr. lmmlgralion and Na\uralimtion Ser<icc to a 
c\asslncation which does not preclude establishing domicile, and has met 
the requirements of Sections 54020-54024 related lo physical presence 
and lhe intent 10 make California home for other thwi a lempornry pur­
pose. TheChwiccllorshall,afterconsulLatlon with the UnlverslLyofCall­
fomia and the California St.ote Unlvcrnity, issue guldelines for the imple­
mentation of \his section. 

I. Amendment filed 3-4-91 by Board ofOovcmDill of Cnllfomio1 Community Col· 
l"gcs witli the Secn:tnry or St.DIC; operative 4-5-9! (Regl!icr 91, No. 23). Sub· 
miued to OAL rar printing only pursuant to Educolion Code Section 
70901.S(b). 

2. Edilorinl comction orHISTORY 1 (Register 95, No. 19). 

§ 54047. student Under Custody of Resident Aclull. 
A student claiming residence under provisions of section 68073 of lhe 

Bducation Code shall provide evidence that the adult or adulLS with 
whom the swdent has resided has had California residence for I year im­
mediately preceding the residence determination dnte, and further evi­
dence thaL ihc s1udcn1 hns resided wilh such adull or adults for a period 
of not fewer lhan 2 years. 
NOTE: Authority cittd; Sections 66700, nnd 68044, Education Code. Refcn:ncc: 
Sections 68044 nnd 68073, Educnuon Code. 

HISTORY 
· 1. Amendment filed 3-4-91 by Board of Govcmo111 of Call foinln Community Col­

lc~ca. wilh_ll!.e_ S.~=tnry .of.Suite: opernlive 4-S-91 (Re!);isu:r9.J ,No. 2.3). Sub­
miac:d· tcrOAt.;·for printing only pursuant to Education Code Section 
70901.5(b). 

2. Editorial com:otion of printing error (Registcr 91, No. 43). 
3. Editorial com:clion ofH1smRV I (Register9S, No. 19). 

§ 54048. Agricultural Employment. 
A student claiming residence shall provide eilher (a) or (b): 
(a) Evidence tha1 the student's parent with whom the s!Udenl is living 

·earns a livelihood primarily by performing agricultural labor for hire in 
California and oUter states and has perfonncd such labor in Califorru~ for 
al leasl two monlhs in each of lhe preceding two years, and that the parent 
lives wlthin the dislrict Ir the parent of such sludcnt.had sufficient in­
come to incur personal income tax llabl!lLy. for federal and/or stale pur­
poses, proof 1ha1 the student was claimed as a dependent on fcdersl or 
slaLe personal income lllX returns shall also be required. 

(b) Evidence show! ng the student himself or herself earns a Ii vel!hood 
primarily by performing agricultural labor for hire in California and other 
elates and that such Jnbor has been performed in California for at least two 
months in each of the preceding two years. 
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§ 54050 . BARCLAYS CALIFORNIA CODE OF REGULATIONS Title S 

As used in lhls section ogricullural labor for hire means seasonal cm· «ymem in conncclla•• with actual production of agricultural crops, in-
nµ ·.ceding, thinning and harvesting. · 

Authority cited: Sections 66700, 68044. 6BD40 nnd 6BIOO, Educnlion 
Reference: Section• 68044. 68100 nnd 78034. Educntion Code. 

HISTORY 
I Amendment filed 3-4-91 by BonrdofGovcmors >rCllllfomlnCommunllyCol· 

0 

lcgcs with lhc Secretnry of Stnu:: operative 4-5-91 (Rcgister9 I, No. 23). Sub· 
milled lo OAL ror printing onl~ punuanl to Educalion Code Section 
70901.S[bJ. 

2. EdltorioJ com:ction of HlSTORY t (Rcgisu:r 95, No. 19), 

§ 54050. Exceptions from the One-Year Waiting Period. 
Those exceptions from payment of nonresident tuition provided by 

Education Code sections 68074 (military dcpendems) and 68075 (mili­
tary members) apply only during the first year or the student's current 
physical presence in California. 
NOTE: Authority cited: Sections 66700 nnd 68044, Educnlion Code. Refen:nr.c: 
Sections 68044, 68074 and 68075, Eduoation Code. 

HISTORY 
1. Amendment filed 3-4-91 by Board ofOovemorsofCnlifornloCommunity Col­

lc~es with the Sccn:tnry of Stale; operative 4-5-91 (Register 91, No. 23). Sub­
mitted ID OAL ror prinl'ing only pursunnt lo Educnlion Code Section 
7090l.5(b). 

2. Edilorfol com:ctian of HISTORY I (Register 95, No. 19). 

(b) To collect the fees would cause the student undue hardship. No 
slDle funds may be collected for the a!lendance of a student for whom fees 
were wnl,cd pursuant to this section. 
NOTE: Authori1y ci1cd: Sections 66700, 68044 ond 6S051, Educntion Code. Ref· 
crcncc: Scclicn 68044. EducnUon Cade. 

HlSTOKY 
J. New section Olcd 6-8--83: effective lhin.ieth day thcn:aftcr (RcgiS\er 83. No. 

24). 
2. Amendment filed 3-4--91 by Board of Govemoraof CalifominCommunity Col­

leges with Ilic Seorelnry ofStau:; operative 4-5-91 (Register 91, No. 23). Suti­
m\ucd lo OAL for prinling only pursunnl to EducBLion Cod~ Sc.c..h· · 
70901.S(b). 

3. Edilorinl correction of HISTORY 2 (Regisu:r 95, No. 19). 

Subchapter 2. Parking for Students 
with Disabilities 

§ 54100. Parking !or Students with Disabilities. 
(a) Each community college district which provides parking shall. 

consistem with the requiremems of this section and Education Code Sec· 
I.ions 66260 and 6731 l.5, provide parking at each of Its colleges or cen· 
tcrs to students with disabilities and those providing transportation for 
such students. 

§ S~~BP..:. .. APP.c.e.J.~roe:edure. _ -. _. _ ·· _ •· ,,.._ .. , ..... , -. -· (bl For purposes or this section, "students with di~abiHlics''.·_are.those 
(a) A community college district shall notify each student of the stu· who have enrolled at the college and: 

dent's residence classllicalian nm later than founccn (14) calendar days (I) qualify as disabled persons or disabled veterans pursuant to Seel.ion 
after the beginning of, the session for wh_ich the student has applied, or 22511.5 of the Vehicle Code; or 
founecn (14) calendar days after the student's application for admission, (2) ere entitled 10 special parking provided through Disabled Studem 
whichever is later. .. Programs and Services pursuant lo Subchapter I (commencing with Sec· 

(b) Any student,,foliowing·a decision on residence clas•ificaLion by lion 56000) of Chapter 7 of this Division. 
the college, may make written appeal of that decision. Each community (c) Students with diaabU!Liea using parking provided under this section 
college district shall establi•~ procedures for appeals of residence classi- may be required to display a distinguishing license piateorplacard issued 
ncations. . by the DcpanmcmofMotorVchiclcs pu!lluanllo Section 22511.5 of the 

(c) The Chancellor will advise community college disuicts on issues Veblclc Code or a special sticker i•sucd by the college authorizing park· 

•

sldence clnssification. However, the •tudcnt shall have no right of Ing In spaces designated for persons with disabiHLies. 
al to the Chancellor or Board of Governors. (d) Students with disabilities may be required lo pay parking permit 

ora: Authority cited: Section• 66700 and 68044, Education Code. Refen:ncc: fees imposed pursuant to Education Code Seel.ion 72247. Students with 
Scetions 68040, 68044 and 78034, Education Code. disabilities shall not be required to pay any other charge, or be subjected 

HISTORY 
I. Amendment filcd3-4-91 by Board ofGo~cmorn ofCnllfomia.Cammunity Cal· lo any lime limitation orolherrcstriction not spec::ified herein, when perk-

lcgcs wllh the Sccreuuy of Suuc; OJ>Cllltive 4-5-91 (Rcginer91, Na. 23). Sub- ing in any of the following areas: 
milled to OAL for,printing only pununnt lo Educnlion Code Seclion (l) any restricted zone described in subdivision (e) of Section 21458 
70901.S(b). of the Vehicle Code; 

2. Editorial correction of HISTORY I (Rcgister95, No. 19). 

§ 54070. Refunds. 
The. governing board of each commurlity college disuicl shall adopt 

rules providing for refund of the following nonresident tuition fees: 
(u) l1'JOse collected in error. · :=.-.-.;-:.::.:·: · 

(b) Those refundable as a result of a reduction of the educational pro· 
gram al the commurlity college for which the fees have been po.id. 

(c) Those refundable as a result of the student's reduction of units or 
the student's withdrawal from an education program al the community 
college for which fees have been paid, where reduction or withdrawal is 
for reasons deemed sufficient by the go,eming board. 
NOTE:·Autharily cited: Scc:tlans 66700, 68044 and 68051. Educnlion Code. Rd­
crcncc: Sectlono 68044 J111d 68051, Educn1ion Code. 

HISTORY 
I. Amcndmenl nIC<i 3--4-91 by Board orGovemorn ofCallfominCom ... unily Col· 

lcges with Lhc Secretnry of Stnu:; Opct11UVc 4-5-91 (Regl•U:r 91, No. 23). Sub· 
milled lo OAL far printing only pursuant ta Educntion Cade Section 
70901.5(b), 

2. Editorial com:ction of HISTORY 1 (Rcgisu:r95, No. 19). 

(2) any street upon which preferential parking privileges and height 
limits hai'e been given pursuant lo Section 22507 of the Vehicle Code; 

(3) any parking zone that is reslricted as to the length of time parking 
·is permitted as indicated by a sign erected pursuant to a local ordinance; 

(4) any mcl.Crcd zone; or 
(5) any space in any lotornrca otherwise designated for use by faculty, 

staff, adminislrntors, or visitors. 
(e) Parking specifically designated for persons with disabilities pur­

suant to Section 7102 ofTiUc 24 of the California Code of Regulations 
shall be available to students with disabilities, and those providing trans­
ponntion to suoh persons, in those parking areas which arc most accessi­
ble to facilillcs whic~ the district finds arc most used by students. 

en &ch community college district shall post in conspicuous places 
notice that parking Is avollablc to students with disabilities and those pro· 
viding transponation for such students. 

(g) When parking provided pursuant to this section is located in an area 
where access is controlled by a mechanical gme, the dtsllicl shall cn•urc 
that accommodations are made for students with disabilities who arc un­
able to operate the gate controls. Accommodations may be provided by 

t 54072. Waiver. an auendant assigned to assist in operation of the gate or by any other ef· 
The community college district may waive nonresident tutllon fees fectlvc means deemed appropriate by the dlauict. 

which were nm collected in a pre,lous eesslon where: (h) Revenue form parking fees collected pu!lluant to Education Code 
(a) The fees were nol collected as a result of the dlsuict's error and not Section 72247 may be used to offset the costs of implementing this •cc-

dough thr fault of the student .. and tiou. 
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Title S Califomlu Community Colleges § 54046 

busineS< or pleasure will 1101 preclude 1hc accumulation or Lime). and n 
statement sho,.,ing nil expenses of the student I'm snid ycnr. 
Nom: Aulhority ci1cd: Sections 66700. 68044. nnd 70901, Eduenllnn Code. Ref." 
crcncc: Scc1ions fi'BO-i4 nnd 68071, Etlucntion Code. 

Ht STORY 
I. AmL·ndmcnt fii1::d l-4-91 hy Ronrd urGovcmof1oofCo.lifominCL1mmuni1;.i Cul· 

lcgcs with 1hc Sccrcu1ry of Surn.:: opl!rnlivi; 4-5~9 I [Rc!!istcr 91, Nu, 2.J} . .Sub· 
milll!d·to OAL ror prin1in~ only pursu.nna IO Educ:olion Code Scc1ion 
70~01.5ih). 

2. Edhoriul com:Clion arHJSTORV I {Rcgi.~tcr95. f':'u. 19). 

§ 54041. Miiitary Dependent. 
A dependent natural or adopted child. stepchild or spouse of u member 

or the anned rorces of the United States cluiming rcsider.oc status pur­
suant to section 68074 of the Education Code shall provide u statement 
from the mllilury pen;on ·,commanding ofliccr or personnel omccr thut 
the miliinry pmon's duty stetiun is in Caliromiu on acti'veduty as or the 
residence determination date: or thal the military person Is outside nrCal­
iromia on uctivc duty after having been trunsfcrrcd immediately and di­
rectly from a C:tlifomia duly station after the residence determination 
<lalc: or 1hcn the rnllhary person hns 1 aflcr the rc!iidcncc dctcnnir.ation 

(d) l\'01withs1anding uny other provision or ~his subchnpter, un alien 
who was cla<Silied as a California resident hy any college in a dis1ric1 as . 
or Scplemhcr 30, 1991. nr during the Fall 1991 term. shnll not be subject 
lo rcclo.ssificntilln unl~ss the sludcnl hu.s. noL been in nllcndoncc at :my 
college in the distric1 for more Lhnn one semester llr quancr. 
Norn: Au1hnri1y cited: Scc1ions 66700. 68044 and 7090 I. Educotion Code. Ref· 
crcncc: SL•r1ion (1HU62(hl. Edut'ulion Cude: 8 U.S.C. l lO!(nH 15J: 'foll v. M11rC'fW, 

458 U.:i. I (11)~2): llnd ReJ!f'IU.~ of1f1r Ut1it•er.firy ofCafl}f1mia v. Hradj(1rd. 2::!5 
Cul.AppJrd, 972. 276 Cul. llptr. 197 llq9111. 

l\JSTORV 
I. HL:rcukr und new ~cr.:tion riled 3-J-86: cff cclivc lhinicth day 1 hcreuficr (Rcgi'i­

ter Hb. No. IOI. 
.2. Anumdmcnl fih::t.l .~-4-91 by KoardofGovcrrion:ol'Cnliromia Communil:r" Col-.· 

lcgcs with the Sc:crc1.11.ry or State: opcrutivi: ..j. 5-91 (Rcgi:;1cr 91, Nu. 2J). Suh­
millcd w OAL ror prinlinG only pursurinL to Education Code Scc1ion 
70901 .. l(b). 

J, Amcndmcn1 filed 8·-:\0-91: opcrutivc '9-29-91 CRcgislcr92, No. 4)_ 
4. Editoriul com..:cLion o~prinling error in second rmr.ngruph (Rcgistcr92.1'o. 12). 
fi. Rr.!pculi:r and new sec lion filed 1-1 b-92.; opi.:rntivc 2-1 M·~92 ( Rt:g.istcr 92. No. 

18). 

6. EdlH>rinl L"om:ctian of HISTORY:! (Rcgis1cr95. Nu. llJ). 

date. rel ired as an active men•berofthe armed forces of the United States. § 54045.5. Nonresident Tuition Exemption. 
A staiement thm the student is a dependent of 1hc milltnry person for an lal In accordance with Educalion Code section 68130.5. any student. 
exemption on federal taxes shall also be provided. 01hcr than u student who is a nonimmigrunl nlicn under 8 U.S.C. 
Norn: Authori•y cited: Sections 66700. 68044 ond 70901. Educo1ion Cnde. Ref· 1101{o)i15). shall be exempt froni paying nunrcsidem tuition at any cum-
m:nec: Scc1ion> 68044 ond 6R074, Education Code. munily college dist ti ct if he or she: 

. . . . . HISTORY . . : ., ... " ... ,.•:.- 11) Allended.high school in California r~rthrc~ or.more years; . 
I. Amcndmcnl n1i:"d 6-B:.s~: CJ'fcctlVc tliiniC1h· Clay thurcnf1cr "(RC'~i!ifof 83. 'NO. 

241. (2) Orutluatcd from a Caliromi11 high school or a11nioed ihc equivalent 

2. Amendment filed ~-4-91 by lionrdofGovcmors ofCul\fomio.Communhy Col- of such grudumion: and 
lcgcs with the Secr<to.ry or Stutc: operative 4-5-91 (RegiS1cr'I I. No. 2JJ. Sub- (3) Registers fororis enrolled in a course offered by any college in t.hc 
milted lo OAL for prinling only pursuanl tc ~ducution Code Sc::tian district for any tcnn con1mcncing on or aflcr Jnnuary l. 2002. 
70901.S(b). (b) Any student seeking an exemption under subdivis.ion la) shall 

l Editorial corrcciion or HISTORY 2 (Register 9.1. No. I 9J. complcle a questionnaire form prescribed by the Chancellor l!fld' fu·r, :. 

§ 54042. Member ol M lllte ry. 
A s1udenl claiming application ofsctlion 68075 of the Education Code 

must provide a sLntcmcnl from the student's commanding officer or per­
sonnel officcnhat Lhc assignment la active duly in this slnlc is nol for edu­
cational purposes. Th~ student should nlso produce evidence of the dale 
of nssigmncnt to.California. 
Non:: Authori1y cited: Sections 66700. 68044. nnd 70901. Education Code. Ref· 
cn:ncc; Sections 6R044 and 68075, Educnlion Code. 

HISTORY 
Amc:odmcnt filed 3-4-91 by BonrdofGo\lcmorsal°CnHfominCommunityCol· 
lcgcs wilh the Secretary of St.ntc; apcrnLivc 4-5-91 ~Register 91, No. 2.3). Sub· 
milted lo OAL for printing only pursu.nnt to Education Code Section 
70901.5(\JI. 

2. EdhorinJ cor::c.tion of HISTORY I {Register 95, No. 19). 

§ 54045. Allen Students. 
(u) An alien n'oL precluded from establishing domicile in Lhc Uni led· 

States by Lhc Immigration and Nationality Act (8 U.S.C. 1101. ct seq.) 
shall be eligible 10 establish residency pursuun110 Lhc provisions oft.his 
subchapter. 

(b) An alien Is precluded from cslabli!.hing domicile in Lhc United 
Stntcs ir t.hc alien: 

(I) entered t.hc United Stales illegally (undocumented aliens); 
(2) entered the United S1n1es under a visa which requires 1ha11hc nlicn· 

have a residence ouL~lde of Lhc United Swtcs; or 
(3) entered Lhe United Sillies un<!cr a visa which pcnnlls entry solely 

for some temporary purpose. 
(c) An alien described In paragraph (b) shall nol be cla•slficd a.' n resi­

dent unless nnd until he or she hM Laken npproprlatc steps to obtain a 
change of status from the Immigration and Naturaliznllon Service 10 a 
cla5'1fica1lon whkh docs not preclude cstahll&hlng domicile, and has met 
the rcqulrcmcnls of Sections 5402{}-54024 rclutcd to physical presence 
nnd the Intent Lo mllkc Calll'omla h~mc fnr oLher thun o temporary pur· 
pose. The Chunccllor shall, ofter cumultution with the Unlvcrslly of Coll· 
fomla and the Callfumln Slate Uni vcrslty. lssu·c guidelines for the Imple-
mentation or this section, . 

nishcd by !he districi of enrollment. verifying eligibility for Lhis nonresi· 
den! tuition c>empLion. and may be required lo provide documcntnlion 
in addition 10 Lhc inrorrnution required by the questionnaire as ncccssury 
10 verify cliglbiliLy for an exemption. All nonpublic student infonnntion 
so provided shall be confidential and shall not be disclosed unless re­
quired by law. 

(c) Any student without lawful immigration status who is seeking an 
exemption under subdivision (n), shall, in Lhe questionnaire cicscribcd in 
(b). affirm lhnt he ur she hos filed an opplication Lo legalize his or her im­
migration stmus, or will me such an application as soon as he or she is 
eligible Lo do so. 

(d) A otudem seeking this tuition exemption has the burden of provid­
ing evidence or compliuncc: with the:: requirements of this section. 

(e) Nothing herein modifies eligibility standards for any form of stu­
dent Onnneial aid, including but noL limilcd to, those contained in Sub· 
chapter 7 or Chapter 9 of this Division. 

(I) NoLhing herein authorizes a refund.of nonresident tuition lhnt was 
paid for any Lenn commencing prior 10 Januury I, 2002. 
Noru: Aulhority cited: Scc1Jons 66700, 6BIJ0.5 nnd 70901. Educn•ion Code. 
Rcfcn::ncc: Scctian 6BJ 3U.5. Education Codr:. 

HISTORY 
l. :or.lcw sci;Llon filed 5-3-2002; operative: 6-2··2002. Subm!Hc:d to OAL for print-

ing only (Register 200~. No. 25). . . . 

§ 54046. Public School Employee Holding Valid Credential. 
·A s1udcnL claiming residence swtus pursuant 10 section 68078 of 1hc 

Education Code sh:tll provide a slll\cmcnt from Lhc employer showing 
employmcnL by a public school inn l'ull-Limc pusilion requiting certirka­
tion qualincmions for Lhc college year in which the student enrolls. The 
studcm mus1 also show LhaL he or she holds n credential end will enroll 
In courses necessary tn obtain nnOLher type or credential authori>.ing ser­
vice in the public schools, or that the stu~cnt holds n credential is.ued hy 
U1c Boord of Governors nnd Is enrolled in courses necessary to rurnll crc­
dcntlnl requirements. 
Nam: Au1hon1y cited: Sccllons 66700. 68044. nnd 7IJIJOI. Edumion Code. Ref. 
cn:ncc: Section• 6i044 and 6R07B. &lueuUon Code . 
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Ii 54047 BARCLAYS CALIFORNIA CODE OF REGULATIONS Title S 

H1sinRv college distrlct shall ~stablish procedures for appeals or rc•idcncc classi­
fleutions. I. Amcnt.lmL'f11 nlcd :\-1··91 hy Honn.JorG0YcmorsorCarlf0T11i11Communi1)' Cc!. 

kp.i:s with lhc SL!'cn:Ulry nf S1atc: upcrnlivc 4-5·9 I (Rcgis~cr 91. No. 2)). Suh· 
milled to DAL for prinling only pursuonl lo Educnlion Code Scclion 
7090UihL . . 

2. F..<lilonal COrTCC'linn nr HJSTOH.Y I (Rcghtt:r 95, No. 191. 

(cl The Chancellor will advise community college districts on issues 
in residence classification. However. lhc studcnl shall have no right or 
nppcal to the Chancellor or Board or Governors. @ . . 

§ 54047. Student Under Custody of Resident Adult. 
/\ s1udent elniming residence under rrovlsions oJ'seclion 68073of1hc 

Educalinn Code shall provide evidence 1hal 1he aduli or odulls wilh 
whom thcs1udcnt has resided hes had California residence for I year im­
mcdiaicly preceding lhc re•idcncc de1cnninn1ion date. nnd further evi­
dence lhlll the sludcnt has resided with such adull or adults ror u period· 
or not fewer 1han 2"ycars. . 
NOTE: Authority ci1cd: Sc:ction"i 66700, 11.nd 680•14, Eclucotion Qidc. Reference: 
Scc1ions 68044 und 68073. Educo1ion Code. 

Mt51'DRY 
I. Amendment filed 3-4-91 hyHoorcl orGovcmors orCuliromioCommunl1yCol­

h::gcs with the Srcn:uuy uf State: 011cmtivc 4-."i-91 (RegJi;1cr QI, No. 2~). Suh. 
milled 10 OAL ror prinling nnly pursuant 10 Educmion Cude Scclion 
7090 I .5(b). 

:!. Edirnrinl c:om:clion of priniing error CRcgls1cr 91. Na. 43). 
J, Edilotinl correction of HISTORY I (RC"giMcr 9.5, No. \ 9}. 

§ 54048. Agricultural Employment. 
/\ student claiming residence shall provide cllher (a) or Cb): 
(n) Evidence that llle student"s parent wilh whom the student Is living 

earns a livelihood primarily by perr~rming egricu)lUrallabor for hire in 
California and other s1n1es Wid hns pcrfonncd such labor in California for 
at least two months in each or1hc preceding two years. and that the parent 
lives within the district. If the pnrcni or such studenl had .1uflicicn1 in· 
come 10 incur personal Income""' liabilily for federal undlor stoic pur· 
poses. proor lllat the studenl was claimed as a dependent on federal or 
.z.L::nc personal income lax rclums .e.h~ll also be required: 

Cb) Evidence showing the student himself or herselrearns a livelihood 
pri maril I by pcrC orrni ng agrieu It urn I I abor ror hi re In Cali fomi n and other 
siaies and tha1 such labor has been pcrfonnr<l in Cnlifomia rornt least two 
months in each or the preceding two years. 

As used in this section agricultural lahor for hire means seasonal em­
ployment in connection with uciual produclion or agricultural crops. in­
cluding seeding. thinning and harvesiing. 
NoTE: Authorily cited: Sections 66700. 68044. 68040 ond 681(1(1. E<loeotion 
Code. Reference: St::ctions 68044. 68100 Md '78034. Educnlion CoC..::-, 

I ltSTORY 
I. Amendment filed :;-4-91 hy Boa.rdofGoYcmors orCnllfomln Community Cal· 

leg" with the ScerctllT)' of StBtc: opcro1lvc 4-5-91 (Regi51er 91. No. 2J 1. Sob· 
milted lo OAL for prinling only puriounnl \O C.Uucalion Codi! Scr:Lian 
7090 l.S(bl. . 

2. Cdiloriol c~m:olion of HISTORY I (Rcgistor 95, No. 19), 

§ 54050 .. Exceptions !rom the One-Year Welting Period. 
Those cxccplions rroin payment or nonresident uil1fon provided· by 

Education Code scclion• 68074 (mllltary dcpcndcmr,) and 68075 (mili­
tary members) apply only during the lirst year or the s1uden1 ·s current 
physical presence in Caliromia. 
NOTE.: Authority ciLc.d: Sct:tions 66700 and 6R~. &tucnLion Codt:. Reference: 
Sections 6R044, 68074 ond 68075, E<localion Code. 

HISTORY 
I. Amendment nlcd 3-4-91 by llourd ofGovcmor.rnf Cnllromin Communl1y Col­

lcgr:s with lhc Sccrt.:.Lliry of State: opcnu\vc: 4-5-91 (Rcgl~Lcr 91, No. :?Jl. Sub· 
mlllcd Lo OAL for printing only pursunnl to l.!.ducalion Code Section 
70901.5(b}. 

2. Editorial correction or HISTORY : (Rl!gist~r 95, No. 19). 

§ 54060. Appeal Procedure. 
(o) /\ communlly college district •hall noliry each Hludcnt of the •tu· 

dent'' residence c!a<Slncallon not lu1cnhnn founccn ( 14) culcndor day>. 
arter lhc beginning or the session ror which the sludcnt hns uppllcd. or 
fourteen ( 14) Clllcnd111 dhy'8ftcrLhe sludcn\"ff appllcullon for admission, 
whichever i> Inter. 

Cb) Any siudcnt, following n decision on residence classllication by 
1he college, may make wrillen uppeal or thlll decision. Each commuolly 

NoTI~: Aulhmi1y cl1cd: Si:ctinn:o,; (16700 and 6N044. EduC'alinn Code. Rcf'cn:ni::c: 
Srnions 681J.l0. 68044 ond 7HOJ« Education Code. 

fllS'rORY 
I. Amcntlmcnl lilcd ~-4-Q I by HolU'tlofGovemnrsorColiromia Communflv Cul· 

lcgc~ whh lhl! Sccrcu1ry or S1u1c~ npcro1ivl! 4~ 5-91 <l~cgis1cr 9l. No. 2J)·. Sub­
mitted tn OAL for printing only pursuant 10 Cduca1io•1 Code SccLiun 
7090l.5(bl .. 

2. Editorial COTTCClion orHJSTOR'' I lRcgi!i\cr9:'>. No. 19). 

§ 54070. Refunds. 
The govcm;ng baurd or each cnmmunlty college district shnll udopl 

rules providing for rcrund or the following nonresident 1uilion foes: 
(a) Those collected in error. 
Cb) Those rcrundahlc as a result of a reduction or lhc educational pro­

gram Ut lhe communily college for which 1hc recs huvc been paid. 
(c) Those refundable as n result or lhe student ·s reduction or units or 

the Siu dent's wilhdrawal rrom an education program a1 the communily 
college for which fees have been paid. where reduction or withdrawal is 
ror reasons deemed surlicicnt by the governing board. 
Noru: Aulhoril)" cilcd: Scctians 66700, 6R044 und 68051. Education Co~c. Ref. 
crcncc: Sections 6Q044 and 68051. Education Code.. 

HISTORY 
I. Amendment filed ,'2,-4-9 T by Hoard of Govcmors·of CnlifomlnCOmmuni1y Col,. ... · · 

leges wi1h the Secrctnry or Stoic: opi:rolivc 4-5· 91 (Rcgi5lcr9 I. No. 231. Sub· 
milted 10 OAL for prinling nnly pursuan1 10 F.ducclion Code Sct:lion 
70901.5(b). . 

2.. Edhorial correction orl-irsTriRY 1 (RC~isrnr95, NO. J~1i;· :::· ·' 
. .. ' . ..~ ~·· 

§ 54072. Waiver . 
The communi1y college disuic1..m.ay.waivc.nonrcsidcnt 1ui1ion fees 

whit::h were. not colleclcd inn previous session when::: . 
(a) The fees were not collected as a result or the districl "s error and not 

lhrough the fault or the student .. and 
(b) To collect the fees would cause !he studcni undue hardship. N~ 

stale ruods may be collected ronhc aucndancc ora student for whom recs 
were waived pursuant 10 this section. 
Ncrru: Authority cilcd: Sections 6[>700, 68044 an~ 68051. Eduention Code, Ref· 
crcncc: Section 68044, Educnlion Code. 

MISTORY 
1. New section filed 6-8-83; cffl!ctivc lhinic.lh dny OtcreDitcr (Rcg.istc:r 83. Nn. 

24). 
2. Amcmdmcnl £ilcd3-4-~I hy Bonn.I of Governors of Cnllromio Communi!yCol · 

l~gc::s with lht.: Sccn:.1nry of S1a\C~ opcrutivc 4-5~91 (Rcgistl!r 91, No. :!.3J. Suh· 
mined lo OAL ror prinling only pursua.nl 10 Educctian Code Section 
70901.S(bl. 

:3:Edho~td corrc.c1ion of HISTORY 2 'Rcgii;icr 95, No. 19>. 

Subchapter 2. Parking for Students 
with Disabilities 

§ 54100. Perking for Students with Dlsebllltles. 
(o) Each community college districl which provides parking shall, 

consistent wilh the requirements or this section and Education Code Sec­
. tions 66260 and 67311.5. provide parking at each or its colleges or ccn­

_lcrs lo slUdcnls with_ disnbilitics and those providing transporrn1inn rnr 
such s.1udcnts. 

(b) For purposes of this ;cc1ion, .. Sludcnts with disabilitic<"" ure those 
who have enrolled at the college nnd: 

(I ) qunli ry as disabled pcrnons or disabled veterans pur>uanllo Section 
22511.5 or the Vehicle Code: nr 

(2) arc cntitlCd lo spcciu\ parking provided through Disabled Student 
Programs and Services pursuunt to Subchuptcr I (c!lmmcncing with Sec­
tion 56000) or Chup1cr 7or1his Dhlsion. 

(c) Students with dlsobllilics using parking provided under this section 
muy be required 10 display a distinguishing license plate or placard is>ucd 
by the Deportment or Molar Vehicles pursuant to Section 22511.S or the 
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SixTen and Associates 
Mandate Reimbursement Serv.ices 

KEITH B. PETERSEN, MPA, JD, President 
E"Mall: Kbpsixten@aol.com 

San Diego 
5252 Balboa Avenue. Suite 9DO 
San Diego, c_A 92117 . 
Telephone: (ese) 6\4-s6os · 
Fax: (858) 514--8$4$ 

_ May 14, 2000 

P~·u1~·. Hjg~~hl, Ex~~t.ltive Director 
Ctirrimissioh On State Mandates 
u.s: 8ank'.Pi~zii Buirdin9 ·· 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

~e: .No. CSM .. 02-TC-t1 
· :·. fuiti6rffee wa11/ers 

. Dear ~s. Higashi: 
·-··· .. ,,:,.: .. ··~· : 

S11crairien10 
~841 North Fr'aeway Blvd .. Suite 170 

Sacramenlu, CA 06834. 
telephone: cs:1 s) sss~s104 

Fax: (916) 554.5103 

R.ECEiVED 
·.· 

MAY. 1 r ?.oar 
COMMISSION ON· 

STATF MAl\Jr)ATES 

···.'·; .... ~·~· ~." , ........... ~ ... _. 

On November 20, 2007, I submitted to the Commission, or:ubehetroftn~J~~tclaimant, 
a supplement to the test claim filing, specifically, the history of the Title 5, CCR, 
sections included in the test claim, at the request of the Commission staff. · . 

Ytiufletteh:lated May.:~ •. 2oos0.,reqitestS.~Q upda~~ tesfcla)m form csM 2 to include 
the California Code of Regulations registers which ·contain the history of the changes to 
the CCR sections listed in the original test claim filing. · 

. ·-· -·~·;. 

Thi~.!~tter trii!nsn:ii~, on. ~e,ra~ of the test claiman~, the list of regist1:irs and relevant 
section numbers in the form. of.an anien~e~ atfachment page to the CSM 2 form. , · 

Keith B. Petersen 

C: Douglas Brinkley, Vice-Chancellor 
Fin,~,Qce a!'i~ Admi~istration 
State Center Cofhmunity College District 
1525 East Weldon 
Fresno, CA 93704-6398 
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May 14, 2008 
02-TC-21 Tuition Fee Waivers 
Amended Attachment to tosrvi Form CSM 2 (1/91}. 

Statutes Cited 

Chapter 450,-statutes of 2002 Chapter 814, Statutes of 2001 
Chapter 571, Statutes of 2000 Chapter 952, Statutes of 1998 
Chapter 75B, Statutes of 1995 Chapter 389, Statutes of 1995 
Chapter 1236, Statutes of 1992 Chapter 170, Statutes of 1992 
Chapter 1372, Stat~ii~'.pf)1[~~'.0.)Ch~fher 985, Stetutes of 1989 
Chapter 424, Statutes of 1989 Chapter 753, statutes of 1988 
Chapter 1070, Statute~l~ik1 ~Sf ~';H;papter 102, Statutes of 1981 
Chapter 580, Statutes Bf 1980 ··Chapter 797, Statutes of 1979 
Chapter 36, Statut7~;;9f~~!QJi7c,f~~Ml~t.t\lpt6ir 990, Statutes of 1976 

· -~ ~.-:r-c /'- f .. ~ ~/1 ~;.~ ~\!; ··.'.J;'T )\,'~"" .~~: . 

Education Code Sections Cited 

Chapter 949, Statutes of 2000 
Chapter 438, Statutes of 1997 
Chapter B, Statutes of 1993 --· -
Chapter 455, Statutes of 1991 
Chapter 900, Statutes of 1989 
Chapter 317, Statutes of 1983 
,Chapter:?,~~;- StatµtE;!$, of 1_980 
Ct:iapter ~.42;, ?!aflites of 1. 977 
Chapter 78, Stclfl!tes or 1975 

' ~: . : 

Section 68044 
Section 88076 
Section 68084 

Section 68051 
Section 66077 
Section 88121 

Section 68074 
Section 68078 
Section 68130.5 

Section 68079 --­
Section 68082 · 
Section 76140 

Section 68075.5 
s~;ctlBn esoa3 

- California COde of.Reg'ulations·Registers: 

Register 77-45 

Title 5, Sections: -· 54002 54005;1 54005:5· 54005.6 Sj1005:10 ~:4005.11 54031 54032 .54033 54q33.5 
54036 54037 - q403fL 54039 .• ,, f?4Q4Q 5406_0 54070 

;··· 

Register 82-48 

Title 5, Sections: 
"{ ·. '. J .i.:, ~.. . . . . . ::- - ""' .. , . 

5:40()0 54QQ~ 54010. 54012. 54020_ 54022 54024 54026 54028 540SO 54032 54040 
s4041 54042 54645 s4o4s 54047 5404a 54os'6· 54oao· s4010 ·. ·" 

Tille 5, Sections: 54000 54041 

Register 86-10 

T1tle 5, Sections: 54045 

Register 91-23 

Title 5, Sections: 

Register 92-04 

Title 5, Sections: 

54000 54001 54002 54010 54012 54020 $4022 54024 54026 54028 54030 54032 
54040 54041 54042 54045 54046 54047 54048 54050 54060 54070 54072 

54045 
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Register 92·12 

... itle 5, Sections: 

~egister92·18 

Title 5, Sections: 

Register 95-19 

54045 

54045 

Title 5, Sections: 54000 54001 54002 54010 54012 54020 54022 54024 54026 54028 54030 54032 
54040 54041 54042 54045 54046 54048 54050 54060 54070 54072 

Register 99-20 

Title 5, Sections: 54010 

· Register 02-25 
. : ·.·.'t;.~· ·- '· . .. ,. . ' .. -

Title 6, Sections: 54045.5 

Titles: Code of Regulations Originally Cited 

Section 54002 
Section 54024 
Section 54045 

section 54010 · · ····section 54012 
Section 54030 Section 54032 
Section 54045.5 Section 54046 

GIJection 54070 

Execufo1e Orders 

Revised Guidelines and Information 
"Exemption From Nonresident Tuition" 
Chancellor of the California 

Community Colleges (May 2002) 

·-~~J~----·-- .. -~:.·,:,.;.: ... ·: . 
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Section 54020 · · 
Section 54041 
Section 54050 

Section 54022 
Section 54042 
Section 54060 
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STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 
,qACRAMENTO, CA 95814 

•

' E: (916) 323·3562 
·. 916) 445-0278 

: csmlnfo@csm.oa.gov 

December 4, 2008 

Mr. Keith Petersen 
SixTen and Associates 
3841 North Freeway Blvd., Suite 170 
Sacramento, CA 95834 · 

And Affected State Agencies and Interested Parties (see enclosed mailing list) 

Re: Draft Staff Analysis, Comment Period and Hearing Date 
Tuition Fee Waivers; 02-TC-21 
Contra Costa Commmiity College District, Claimant 
Statutes 1975, Chapter 78 (SB 82); Statutes 1976, Chapter 990 (AB 4289); 
Statutes 1977, Chapters 36 and 242 (AB 447 and AB 6.45); 
Statutes 1979, Chapter797 (AB 1549); 
Statutes 1980, Chapters 580 and 789 (AB 2567 and AB 2825); 
Statutes 1981, Chapter 102 (AB 251); Statutes 1982, Chapter 1070 (AB 2627); 

Exhibit B 

Statutes 1983, Chapter 317 (SB 646); Statutes 1988, Chapter 753 (AB 3958); ..... · 
Statutes 1989, Chapters 424, 900, and 985 (AB 1237, AB 259, and SB 716); · 
Statutes 1990, Chapter 1372 (SB 1854); Statutes 1991, Chapter 455 (AB 1745); 
Statutes 1992, Chapters 170 and 1236 (AB 305 8 ·and SB 2000); 
Statutes 1993, Chapter 8 (AB 46); 
Statutes 1995, Chapters 389 arid 758 (AB 723 and AB 446); 
Statutes 1997, Chapter 438 (AB 1317); Statutes 1998, Chapter 952 (AB 639);· 
Statutes 2000, Chapters 571 and 949 (AB 1346 and AB 632); 
Statutes 2001, Chapter 814. (AB 540); and Statutes 2002, Chapter 450 (AB 1746) 
Education Code Section 68044, et al. 
California Code of Regulations, Title 5, Section 54002; et al. 
Revised Guidelines and Infonnation, "Exemption from Nonresident Tuition," Chancellor 

of the California Commmiity Colleges (May 2002) 

Dear Mr. Petersen: 

The draft staff aiialysis for this test claim is enclosed for your review and comment. 

·Written Comments 

Any pa1iy or interested person may file written comments on the draft staff analysis by Friday, 
January 2, 2009. You are advised that conm1ents filed with the Commission are required to be 
simultaneously served on the other interested paiiies on the mailing list, and to be accompa.iiied 
by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) Please note changes to the mailing list. 
If you would like to request an extension of time to file conm1ents, please refer to section 
1183.01, subdivision (c)(l), of the Commission's regulations. . 

371 

IE 4* fMW w 



Mr. Keith Petersen 
December 4, 2008 
Page 2 

Hearing 

This test claim is set for hearing on Friday, January 30, 2009, at 9:30 a.m. in Room 126 of the 
State Capitol, Sacramento, CA. The final staff analysis will be issued on or about 
J anua,ry 16, 2009. Please let us !mow in advance if you or a representative of your agency will 
testify at the hearing, and if other witnesses will appear. If you would like to request 
postponement of the hearing, please refer to section· t 183.01, subdivision (c)(2), of the 
Commission's regulations. 

Please contact Eric Feller at (916) 323-8221.ifyou have any questions. 

Sin./Jly, 

~r&AJu . 
PAULA HIGASHI 
Executive Director 

Enclosure 
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Hearing Date: January 30, 2009 
J:\MANDA TES\2002\tc\Oi'.-tc-21 \tc\dsa.doc 

ITEM 

TEST_CLAIM 
DRAFT STAFF ANALYSIS 

Education Code Sections 68044, 68051, 68074, 68075, 68075.5, 68076, 68077, 68078, 
68082, 68083, 68084, 68121, 68130.~, 76140 . 

Statutes 1975, Chapter 78 (SB 82); Statutes 1976, Chapter 990 (AB 4289); Statutes 1977, 
Chapters 36and'242 (AB 447 and AB 645); Statutes 1979, Chapter 797 (AB 1549); 

Statutes 1980, Chapters 580 and 789 (AB 2567 and AB 2825); Statutes 1981, Chapter 102 
(AB 251); Statutes 1982, Chapter 1070 (AB 2627); Statutes 1983, Chapter 317 (SB 646); 

Statutes 1988, Chapter 753 (AB 3958); Statutes 1989, Chapters 424, 900, and 985 (AB 1237, · 
·AB 259, and SB 716); Statutes 1990, Chapter 1372 (SB-1854); Statutes 1991; Chapter455 
(AB 1745); Statutes 1992; Chapters 170 and 1236 (AB 3058-and SB 2000); Statutes 1993, 

ChapteL~ (AB 46); Statutes 1995, Ghap!~rs_~89 and 758 (AB 72~. ~4AJ3 446); Stat_utes 1997, 
-.- Chaptei-'438 (AB 1317); Statutes 1998; Chapter 952 (AB 639); Statutes 2000, Chapters 571 

and 949 (AB 1346 and AB 632); Statutes 2001, Chapter 814 (AB 540); and 
Statutes2002, Chapter 450 (AB 1746) 

California Code ofReglilatfons; Title 5; Sections 54002, 54010, 54012, 54020, 54022, 
54024, 54030, 54032, 54041, 54042, 54045, 54045.5, 54046, 54050, 54060, 54070 

Regi~ter 71, No. 45 (Nov. 5, 1977); Regi~for 82, No. 48 (Nov. 27, 1982); Register 8·3, 
No. 24 (Jun. 11, 1983) Register 86, Nq. 10 (M~. 8, 198'6); Register 91, No. 23 

(April 5, 1991); Register 92, No: 4 (Jan. 2_4, 1992); Register 92, No. 12 {Mai. 27, 1992); 
Register 92, No. 18 (Feb. 18, 1992); Register 95; No. 19 (May 19, 1995); Register 99, 

No. 20 (May 14, 1999); Register 02, No. 25 (Jun. 21, 2002) 

Revised Guidelines and Information, "Exemption from Nonresident Tuition" Chancellor of 
the California Community Colleges, May 2002 

Tuition Fee Waivers -
02-TC-21 

Co~tra Costa Community College District, Claimant 

EXECUTIVESUMlVIARY 
Background 

The test claim consists of statutes, regulations and an executive order that allege community 
college district ("district") activities in determining student residence status and nonresident 
student tuition fee charges or waivers at community colleges. 

Education Code section 680401 requires students to be classified as either residents or 
nonresidents at community colleges and other segments of California public higher education. A 

1 
This section was not pled by claimant, so staff makes no finding on it. 
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resident is defined, as a student who has residence in the state for more than one year 
immediately preceding the residence determination date(§ 68017).2 The community college 
classi!i.es a student as either a resident or nonresident after the student fills out a residence 
questionnaire (Cal.Code Regs., tit. 5, § 54012)., 

Although residence determination is nonnally governed by the student's physical presence and 
intent requirements, the Legislature has granted residence status to certain categories of s1;udents 

. who do not meet these requirenients,.such.as.members..ofthe armed forces (§ 68075-),.meuibers 
of the armed forces after discharge(§ 68075.5), military dependents(§ 68074), dependents of 
California residents who have been in California for more than one year (§ q8076), aliens 
(Cal.Code Regs., tit 5, § 54045), graduates of Bureau of Indian Affairs scho.ols (§ 68077), public 
school emplc~yees holding a valid credential(§ 68078), Native Americans (§:68082), amatetir 
student athletes at the Olympic TTa.iiling Center(§ 68083), federal ciVil service employees and 
dependents in California due to niilitary niission realignments (§ 68084), ornonreside1~t 
California high school graduates(§ 68130.5). Students clainiing to fall within one of these 
categories must provide proof of eligibility (Cal.Code Regs., tit. 5, §§ 54010. and 54026). 

Nonre~ident students are required to pay nomesident tuition that re§ident students do not pay 
(§ 68050). 

Community college students who are dependents of.victims of the September 11, 2001 terrorist 
attacks and who meet ce1iajn qualifications are exempt from all fees .and tuition(§ 68121). . . .. .. -. ' . . ~ ,. . .. , . . . - ' . 

Community colleges are also required to notify students of their residence classification 
(Cal.Code Regs., tit, 5, § § 54060) and of the amount of nonresident tuition(§ 76140), 'and are 
required to refund any fees collected in error or as a result of the student's reduction in units 
(Cal.Code Regs., tit. 5, § 54070). Students may appeal their residence cla~sifi.cation in 
accordance with district appeal·procedures (Cai.Code Regs., tit. 5, § 54060). · 

Conclusion 

For the reasons discussed below, stElff :finds that the test claim statutes, regulations, and executive 
order impose a reimbursable state-mandated program within _the meaning of article XIII B, 
section 6 of the· California Constitution and Government Code section 17514 for community 

. college districts to be reimbursed for the following: · . 

Distrkt Governing Boarq Rules .and Regulations on Nonresident Tuition· 

• Adopt rules and regulatiom relating to the method of calculation of the amol.lnt of 
nomesident tuition, the method ofpayrilent, and the method and amotint of refund 
(Ed. Code,§ 68051, Stats. 1990, ch. 1372). This is a one-tini.e activity.: 

2 Ali references are to the Education Code unless otherwise specified. 
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Determining Residence Classification 

• Reouire apblicant to supply. and district to weigh. the residence determination factors: 

I 

Require applicants to supply, aiJ.d for the district to weigh, the following information to 
determine the student's residence classification (Cal. Code Regs., tit. 5, § 54024, subd. (e)).3 

o Owriership of residential property 

o Re~~tering to vote in Calif orni.a 
o Active membership in service or social clubs. 
o Being the petitioner for a divorce in California. 

Require a student to suppiy, and for the district to weigh, inforniation regarding whether the 
sttident or the parents of a niinor student who relinq\Jished California residence after moving 
from the state has reesta,blished residence by one fullyear ofphysical presence coupled wj.tjl_ 
demonstrated intent to.Be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register S2, 
No. 48 (Nov. 27; 1982) p. 637.) · 

Residence classification questionnaires:. To revise the residence questionnajre pased.oµ a ... 
sample residence 'questionnaire provided by the Chancellor's Office (a one-tin1e activity). 

To require the student to supply, and for the district to weigh, the following information in a 
· resid,ence questionnaire to determine the student's residence classification: 

··-·- •· ..:,J~>0c"• · • .~ ', ·' '' .• ·.:;,, • ' ' '· .• - •. ·; • · • · • · 

0 Where the student has maintained his or her home for the last two years and 
whether the stud~nt has engaged in any a~tivity list~d in subdivision (f) of section 
54024 of the title 5 regulations, Le.; has maintained voter-registration in anotheF 
state and voted in another state; was a petitioner for a divorce in aiJ.other state, as 
attended an out-of-state institution as a resident of that oth,er state; ~a_s declared 
nomesidence for state income tax purposes. . . 

o For each §tt.\dent uni:l'.er 19 years of age, consideration of where the parent has 
frved for fue last two years and where the parent has engaged in any activity listed 
in subsection (f) of sectio.1?- 54024 of the title 5 regulations. 

o If the s:Wq~Iit, or !he ~tuderit' s parent if the student Is under age 19,)ias either rricintainecl 
a hollf~ outside of (;alifoi:nia at any t4ji:e during th~ last two y~ars, oi: has engaged i.i;1 !;lllY 

. activity listed iii slil:isection (f) of section 54024' Of the title 5 regulations, the student shall 
be asked for additional evidence of intent to reside in California such as that identified in 
subsection (e) of section 54024.4 (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c) & (d).)5 

3 Register 82; No. 48 (Nov. 27, 1982), Register 91,No. 23 (April 5, 1991) p. 334, Register 95, 
No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14,.1999) p. 333. 
4 Section 54024, subdivision (e), of the title 5 regulations states: "Objective manifestations of 
intent to establish California residence include but are not limited to: (I) Ownership of 
residential property or continuous occupancy of rented or leased property in California. 
(2) Registering to vote and voting in California. (3) Licensing from California for profes~io_nal 
practice. ( 4) Active membership in service or social clubs. (5) Presence of spouse, children or 
other close relatives in fue state. (6) Showing Califomia as home address on federal income tax 
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a Financial independence: Determine whether the student is financially independent or . 
dependent, in accordance with Education Code section 68044, when a student is seekillg 
reclassification as a resident who was classified as a nonresident in the preceding tenn. 
(Cal. Code Regs., tit. 5, § 54032, subd (a).)6 

Determine whether the student seeking reclassification as a resident who was classified as a. 
nomesident in the preceding term is financially dependent or independent, by requiring.the 
stildent to supply, and the district to weigh, information on whether the student (11 has not 
and will not be claimed as an exemption for state and federal tax purposes by his or her 
parent in the calendar year the reclassification applicationis made and in any of the thi·ee 
calendar years_ prior to the recJas~ification application, (2) has not and. will not receive more 
than seven hiuidred j'ifty dollar~ ($759).per year in financial assistance from his or her parent 
in the calendar year the reclassification application is made and in ru:iy oftlie three calendar 
years prior to the reclassification application, and (3) has not lived all.~ will not live for more 
than six weeks in the home of his or her parent during the calendar year the reclassification 

. ·application -is made and in any of the-three calendar. years prior to the reclassification · 
--···::application. (Ed .. Code, § 68044; subds.(a.),(b) & (c); Stats; 1981, ch..-102;.Stats. 1982, 

ch. 1070.) · ' .. 

. Nonresident Tuition Fee · 

• Provide nonresident ~tudents with notice of nonresident tuition fee charges durihg the spring 
te11n before the fall term in which the change will talce effect, ·and to consider nonresident 
tuition fees of public commUnity colleges in other states in determining nonresident tuition 
fees, and 'to maice. noii..reside~t tuition fee increases gradual, moderate, and predictable,. . 
(Ed. Code,§ 76140, subd. (d), Stats. 1989, ch. 985.) 

Exceptions to Deterniiiiation' of Nonresidence 

The following are entitled to resident tuition or are exempted from paying nonresident 
tuition: · 

a Dependent of member of armed forces: Classify as residehts for the purpose of detenniniug 
the amount of tuition fill.ct foes those dependents-( defined as a naturttl. or adopted child, 
stepchild? or spoiise who is a dep_eriderit of a meml:)~r of the aim~~ forces) qf~t!ll"Y, · 
personi:ld v:rho r~ti:'e from active ·duty after the residence determination. date until the student 

"· .. 

fonn. (7) Payment of California· state income tax as a resident. (8) Possessing California motor 
vehicle license plates. (9) Possessing a California chiver's license. (10) Maintaining pem1anent 
military address ·or .home ofrecord in California while iil armed forces. (11) Establishing and. 
maintainillg active California bank accounts. ( 12) Being the petitioner for a divorce in 
California." 
5 Register 82, No.AB (Nov. 27, 1982) pp. 635-636; R,egister 91, No. 23 (April 5, 1991) p. 334; 
Register 95, No. 19 (M:ay 19, 1995) p. 333. · 

6 Reglst~~· 82, No:· •. :48 (Nov. 27, 1982) p. 637; Register 91,'No. 23 (April 5, 1991) p. 335; Register 
95, No. 19 (M:ay 19, 1995) p. 334. 
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dependent has resided in the state the minimum time necessary to become a resident. 
(Ed. Code, § 68074, Stats, 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.) 

Require applicants claiming residence statu.S pursuant to section 68074 of the Education 
·Code (dependent member of the anned'forces) to supply, and for the district-to weigh; the 
following docurnentationin determining the applicant's residence: 

o A statement from the military person's commanding officer or personnel officer that: 
(1) the military p~tson;s duty station is in California on active duty as of' the residence 
determination date; or (2) that the military person is outside ofCalifornia on active duty 
after having been transferred immediately and directly from a California duty station after 
the residence determination date; or (3) that the military person has, after the residence 
determination:date,;retired as an active member of the armed forces of the United States. 

o A Statement that the student who qualifies for resident classification a:S a na'.tt.iral or 
adopt~d child or stepchild is ~dependent of the military person for an exemption on 

. federill. tai~s (Cal.Code. Regs., tit. 5, § 54041).7 · 

· ... • · Member of armed forces after -discharne: Classify as a resident a student who .was. a member .. 
of the fumed forces of the Uri±ted States stationed in California on active duty for more than 
one year imrii6diately prior to being diSchai-ged from the armed forces, for the length of tiine 
h_e or she lives in California after being discharged up to the rrii'nimum time necessary to 

· .,,.~ · becon1e a resident (Ed. Code; § 68Q75.5, Stats. E195, ch. 389). 

• Dep;hdei:J.t of California resident for more than one vear: cia.Ssify a:s a resident a studeri.t who 
(a) ha.snot been an adult resident of California for more than one year and (b) is either the 
dependent child of a California resident who has had residence in California for more than 
one year ptior to the residence determination date, or has a parent who has both contributed 
courtcordered support for the student on a continuous baSis and has b_een a-Califorrua resident 
for a minimum of one year. This exception shall continue until the student has resided in the 
state the mininium time necessary to become a resident, so long as continuous attendance is 
maintained at a community college (Ed. Code,§ 68076, Stats. 1988, ch. 753, Stats. 1991, 
c~. 455, Stats. 1993, ch. 8). · 

• Graduate ofBhreau of hidiaii Affairs school: Classify a student as a r~siderit if he or she has 
graduated froih~any·schooi located in C8.!ifoffiia that is operated' by the United States Bureau 
of Indian Affair;:;, so long as continuous attendance is maintained by the student at a 
community col,l~ge (Eel,. Code, §' 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8). . . - ' . 

• Student holding emergency permit or public school credential: Classify as a resident a 
'student who holds a valid emergency permit authorizing service·in·the public schools. of this 
state, who is employ,ed>by a school district in a full-time position requiring· certification·. 
qualifications for the academic year in which the student enrolls at an institution-in courses 

·necessary to fulfill teacher credential requirements. This classification is oilly for the 
purposes of determining the amount of tuition and fees for no mm~ than one year. 
(Ed. Code, § 68078, subd. (b ), Stats. 2000, ch. 949). 

7 Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638. · 
Register 91, No. 23 (Aptil 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335. 
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For students claiming residency status pursuant to section 68078 of the Education Code, 
require the student to supply, and for the district to weigh, the following: 

o A statement from the employer showing employment by a public school in a full-time 
position requiring certification qualifications for the college year in which the student 
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.l; 
Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May 19, 1995) p. 335.) 
Th,{~ section.is state-mandated new pro gnun or higher level of service for students 
claiming residence 1J11der subdivision (a)' of section 6&078, 8 as weil as subdivision (b) 
(sttident holding a valid emergency permit, as specified). ·· 

o Any teaching credential (except a provisiOnal credential). Require the student to show he 
or she will enroll in courses necessary to obtain another type of credential authorizing 
service in tJ:ie publi~ schools, or holds a credential issued by the Board of Governors and 
is enrolled in course" hecessarJi to fulfill credential requirements.:.CForrner CaL Code 
Regs., tit. 5, § 54036°; Register 77, No. 45 (Nov. 5, 1977) p. 638.2. Cal. Code Regs., 
tit. 5, § 54046.)9 " ' .. . - . 

: ._ · ---;.- -Nativ~ k~ri~an ~tudentc]~~ify as a resident a Native Ameriqa.Il student who atte~d~ ~-,_ 
school administered by the Bureau of Indian Affairs located within the communjty college 
district (Ed. Code, §68082, Stats. 1977, ch. 36). · - -

m Amateur s1.udent athlete in training at U.S.-Olympic Trafuing Center: Classify as a resident 
for tuition purposes.a,i;i.y amateur.stµdent athlete (as defined in Ed. Code, § 68083, subd. 

I • • ' • 

8 Subdi'visi6n (a) of section 68078 provides: 

• .. 

(a) A student holding a valid credential authorizing serVice in the, public schools 
of this state who is employed by a school district in a full-time position requiring 
cert_ification qualifications for the ccillege year in which.the student enrolls in an 
institution is entitled to resident classification if that student meets any of the 
following requirements: . .. . ., -- · · · .. 
(1) .. He OJ: s~e holds a provisional cred~ntial and is enrolled at an institution in 
COUIS-(lS necessary to 0 btain another type' of credential authorizing ser.vice h.i. the 
public s6hqols. . - - . - - ... _ 

(2) He or she holds a credential issued pursuant to_Sectiqn 44250 and is 
enrolled at an institution in courses necessary to fulfill credential requir~rrients 
[§ 44250 states that the comniission (on teacher credentialing) issues only.rthe 
folloWing two types of·credentials: "(a) A teaching credential. (b) A serVices 
credential; The commission may issue an internship teacbing·or services · · 
credential:] · · · · · · 

(3) He or she is enrolled at an instifution in courses necessary to:fulfill the 
requirements for a fifth year of education -prescribed by subdivisi0n10J) of Section 
44259. [§ 44259, subd. (b), specifies the minimum requirements fodhe 
preliminary multiple or single ~ubject teaching credential.] . _ 

- 9 Register 82, No. 48 (Nov. 27, 1982) p. 638. l; Register 91, No. 23 (April 5; 1991) p. 337; 
Register 95, No. 19 (May 19, 1995) p. 335: · 
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(b))10 in training at the United States Olympic Training Center in Chula Vista, until he or she 
has resided in the state the minimum time necessary to become a resident (Ed. Code, 
§ 68083, Stats. 1997, ch. 438). 

• Federal civil service employee in state due to military mission realignment: Classify as a. 
state resident a federal civil service employee and his or her natural or adopted dependent 
children if the parent has moved to this state as a result of a military mission realignment 
action that involves the relo.c:ation of at least 100 employees, until the student is entitled to be 
classif1~d as a resiq~nt plirsuant to Section 680171. so loiig as the student continuo'usly attend.s 
an institution of public higher educ,ation (Ed. Code,§ 68084, Stats. 1998, ch .. 952). . 

• Nomesident ealiforllia high school ll.Taduates: Exempt a student (other than a nonimmigrant 
alien within the meiullng of paragraph (15) of subsection (a) of Section 1101 of title 8 of the 
United States Code) from paying nomesident tuition if he or she meets the following criteria: 
(1) high school,attendance'in California for three or more years; (2) graduation fro~ a 
Califonlia high school or attainment of the equivalent thereof; (3) registers for or. is enrolled 
in a comse offered by any college in the district for any terin commencing on or after 

- January J, 2002; .(4) in the case of a person without lawful immigration status, the filing of an 
affidavit with the institution of higher education stating that the student has filed an 
application to legalize his or her immigration status, or will file ail application as soon as he 
or she is eligible to do so; and (5} completion of a questionnaire form prescribed by the 

,,,... Char;\~ellor and furnished by the district of enrollment.verifying eligibility for this .. . .... -
-· nonr·~~ideiit tuition exeIDption. (Ed. Code,§ 68130.5, Stats. 2001~ ch, 814, & Cal.Code Regs., 

tit. 5, § 54045.5, subd. (b); Register 02, No. 25 (Ji.In. 21, 2002)'p. 335.)11 ·For these students: 

o Retain indefinitely, as Class 1 peimanent records, the original certified· affidavit and other 
materials utilized by a district iii meeting the certification requirements; or,. copying or 
.reproducing by photograph, niicrophotograph or reproduced on film or e!ectronieally the 
cn;iginal certified affidaVi.t and othet'materials utilized by a district in meeting' the · 
c._frtification requirements (Chancellor of the California Community Colleges, "Revised 
Guidelines and Infonnation on AB 540 Exemption .From Nonresident Tuition" May 
2002, p. 4, par. 20). 

10 '"Amateur student atlJ.lete,' for purposes of this sectioµ, means any student athlete who meets 
the eligibility standards. est~blished by the national, governing body for the sport in which the 
athlete corn,petes."_ (§ 68083, subd. (b).) · . 
11 On September 15, 2008, Califomia' s Third District Court of App~al issued an opinion on 
section 68130.5 (Stats; 2001, ch. 814). The opinion reverses_a lower court's deci~ion.to grant a 
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is 
preempted by federal title 8 U.S.C. sections 1623 and 1621. (Martinez v. Regents o]th~ _ ·. 
Unive1·sity of California (2008) 166 Cal.App.4th 1121.) ·tJ.i'e case was remanded back to 'the trial 
cowi. If the court ultimately finds that section 68130.5 is invalid; the statute would become 
void. At that point (if the Commission fin9,s that§ 68130.5 is a reimbursable state-mandated 
program) reimburseU1ent for activities under section 68130.5 would end on the date the court's 
decision becomes final. · · · 
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o Refund the student's nonresident tuition if the student is determined eligible for the 
exemption after he or she has paid nonresident tuition (Id., p. 2, par. 8). 

o Discard and replace old questionnaire forms with the newly prescribed Chancellor's form 
in printed materials for Summer or Fall 2002, unless the district's form is part of a major 
preprinted document such as a Schedule of Classes. This is a one-time activity (Id. at 
p. 3, par. 14). 

• Alien students: Requife a student alie:gto supply;· and for the district tci weigh, information on 
whether the student is p:reclude!:l from establi~hillg domicile. An alien is precluded frciin 
establishing domicile in the United States if the alien: (1) entered tb'e United States illegally; 
(2) entered the United States under a visa requiring that the alien have a residence outside.the 
United States; or (3) entered.th~JJnited Stl:l,t.c:i§. under a visa that permits entry solely for sonie 
temporary purpose. And for the community ,college district to deterniine, for an alien who is 
precfoded from establishing dom,iciie in· the United States pi.irsuant .to subdivision (b) of 

secti.on 54045 of the title 5 ~e~~ti()ns •. wh~ther tllatalie_n ~as, \1) ~al~~~. apgroprfi::te st~ps t~ . 
obtrun·a change of status with the Immigration and Naturalization.Service to a classification 

·which does not preclude 'estabiishi!i.g ci.mnicile; and (2) niet"the residence requireni'ents of ·· 
sections 54020-5402413 o:f lli{tHJ~ 5 r'eguia~pns related to physical presence and the intent to 

._,,_.M., : : • • • • '.'.'' -...-:;·,": ;' 0 0 ·• 0 '.:./•' 

····-···· .. . .. - ·-~ .. ·:·:::::··.-.::..:._-::.::.-.. -:_· ..... -·· 
12 The curieiit'nanie of this government agericy.'fa lJ .. S. Citizenship .and Immigration Services. 
See< http://wWv.r.U.Scis.gov> as. of May 8, 2008. 
13 Section 54020 of the title 5 regulations· requires "to establish a residence, it is necessary that 
there be a union of act and intent. To establish residience, a person capable 9f establishing 
residence in California must couple 11,is or her physical presence in California with objective 
evidence· tha~ the physical presence is with the intent to make California the home for other than 
a temporary plirpo~e." 

Section .54022 of the title 5 regulations states: 

(a) A person capable of establishing.residence in California must be physically 
present in California for one.year prior to the residence determihation date to be 
classified as a resident stud6ilt. · · 

(b) A temporary absence for business·; education or pleasiJre will not result in loss 
of califol:nia residence if, dtiring the absence, the persori always' intended to 
return to California and did nothing inconsistent with that intent. 

(c) Physi6'al presence Within tl:ie state solely for educational purposes does not 
constitute establishiri.g· California residence regardless of the length of that 
. ; .: . ' ~ .,, . ' . . .· ·. . . ' . 
presence. 

Section 54024 pf the Wle 5 regulatio.r,is states: 

(a) Intent to make California the• home for other than a temporary purpose may be 
manifested in many ways. No one factor is controlliri.g. · · 

(b) A stUdent who is 19 years of age or over, and who has maintained· a.horn~ in 
California continuously for the last two years shall be presumed to have the mtent 

. ~ 
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make California home for other than a temporary purpose.· (Cal. Code Regs., tit. 5, § 54045, 
subds. (b) & (c).) 14 

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 

• Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory systemwide fees 
or tuition of any kind for a student in an undergraduate pro gram who is the surviving · 

. dependent (a:s defined) 15 of any individual killed in the September 11, 2001, terrorist attacks 
·.on the World Trade Center in New York City, the Pentagon building in Washington, D.C., or 

the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the student is 
determined eligible by the California Victim Compensation and Government Claims Board. 
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or 
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case 
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code, 
§ 68121, Stats. 2002, ch. 450). 

Notifying Students of Classification Decisio~ and Appeal Procedure 

··"· .. . . , .. • .. Notification and appeal of classification decision8'*otify a student of his or her resid1::J:J.ce .. 
classification not later than ·fourteen ( 14) calendar days after the beginnirtg of the session for 

·which the student has applied, or fourteen (14) calendar days after the student's application 
for admission, whichever is later. (Cal. Code Regs., tit. 5, § 54060, subd .. (a); Register 82, 

8 .. , 

No.48 (Nov. 27, 1982) p. 638.2.) . 

to make California the home for other than a temporary purpose unless the student 
bas engaged in any of the activities listed in subdivision {f). 

( c) A stUdent who is under 19 years of age shall be presumed to have the intent to 
malce California the home for other than a temporary purpose if both the student 
and his or her parent have maintained a home in California continuously for the 
last two years unless the student has evidenced a contrary intent by having 
engaged in any of the act.ivities listed in_subdivision (f). 

· (d) Astude~~ who does not meet the req;ru.en;ie.~ts of su.bdiy.ision (b) or 
subdivision (c) shall be required to provide evidence of intent to make California 
the home for other than a temporary purpose as specified in subdivision (e). 

[Subdivision ( e) lists 12 objective manifestations of intent to establish California 
resi~ence. Subdivision (f). lists 4 acts of conduct inconsistent with a claim of 
California residence.] 

1
4 Register 86, No. 10 (Mar. 8, 1986) p. 638.1, Register 91, No. 23 (April 5, 1991) p. 336; 

Register 92, No. 4 (Jan. 24, 1992)p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335. 
15 

"'Dependent,' for purposes of the secti~n, is a person who, because of his or her relationship to 
an individual killed as a result of injuries sustained during the terrorist attacks of 
September 11, 2001, qualifies for compensation under the federal September 1 lth Victim 
Compensation Fund of 2001 (Title IV (commencing with Section 401) of Public Law 107-42)." 
(§ 68121, subd. (d)(l).) · · 
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Establish procedures for appeals of residence classifications (Cal Code Regs., tit. 5, § 54060, 
subd. (b).)16 · 

Staff also finds that all other statutes, regulations, and executive orders in the test claim do not 
constitute a reimbursable state-mandated program. 

Recommendation 

. Staff reconmiends that the Commission adopt tllls analysis to partially approve the test claim for 
the activities listed above. 

16 Register 82, No. 48 (Nov. 27, 1982) p. 638.2); Register 91, No. 23 (April5, 1991) p. 336; · 
Register 95, No. 19 (May 19, 1995) p. 336. · 
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STAFF ANALYSIS e Claimant 

Contra Costa Community College District 

Chronology 

5/23/03 

7/1/03 

7/8/03 

8/13/03 

8/18/08 

10/28/03 

11/7/03. 

Claimant Contra Costa· Community College District files test claim 

. Department of Finance requests extension of time to file con:iments 

Commission staff grants extension 

Department of Justice requests extension of time to file comments 

Commission staff grants extension 

Department of Finance requests extension of time to file comments 

. Commission staff grants extension 

· , ;; ,2/13/04:·''.". "-''· Depa.ii:ment of Finance requests eictension of.timeJo file comments · · · · · 

2/18/04 

3/17/04 
.. . .. 
3/19/04 

619104 

6114104 

9/8/04 

9114104 

9122104 

12/21/04 

12/28/04 . 

Commission staff grants extension 

Department of Finance requests extension oftime to file comments 

Commission staff grantS extension 

Department of Finance requests extension of time to file comments 
. . 

Commission staff grants extension 

Department of Finance requests exteruion of time to file comments 

Commission staff grants extension 

Department of Justice requests to be removed from the mailing list 

Department of Finance requests extension of time.to file comments 

Cciinmissi6n staff grants extension · 

,•",,,'.n 

3/ 14/05"··'· "·' · Department of Finance requests f;lxtension of time to file coroments . 

3/17/05, 

9122105 

l 0/3/05 

2/3/06 

217106 

11/20/07 

5/2/08 

5/14/08 

12/4/08 

Commi.Ssion staff grants extension 

Department of Finance requests extension of time to file comments 

Commission staff grants extension 

Department of Finance requests extensi<;m of time.to file comments 

Commission staff grants extension 

Claimant sends test claim supplement, a history of the title 5 regulatiorui 

Commission staff requests information on title 5 regulations from Claimant 

Claimant responds to request for information 

Commission staff issues draft staff analysis 
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Background 

The test claim alleges various activities in the Education Code, 17 title 5 of the California Code of 
Regulations, and in one publication of the Chancellor's Office of the California Community 

· Colleges, that involve classifying students 18 as residents or nonresidents and related activities at· 
community colleges. 

Education Code section 68040 requires students to be classified as either residents or 
nonresidents at conID1tm..ity colleges and other segments of California public bigher.edu~ation. A 
resident is defined as a student who has residence in the state for more than one year 
immediately preceding the residence detemtlnation date(§ 68017). Conversely, a nonresident is 
a student who does not have residence in the state for more than one year immediately preceding 
the residence determination date19 (§ 68018). The commw:iity college classifies a student as 
either a resident or nonresident after the student fills out a residence questionnaire (Cal.Code 
Regs., tit. 5, § 54012) ... 

Although residence determination is normally governed by the student's physical presence and 
intent requirements, 20 the Legislature has granted residence status to certain categories of 
students who do not meet these requfrel:i:ients, such fu; members Of the armed forces (§ 68075), 
members of the armed forces after discharge(§ 68075.5), military dependents(§ 68074), 
dependents of Californifl: residents who h,ave been in California for more than one year . 
(§ 68076), aliens (Cal.Code Regs., tit. 5, §' 54045), gradliates of Bureau ofhidian Affairs schools 
(§ 68077), public school employees holding a valid credential(§ 68078), Native Americans 
(§ 68082), amateur stud,ent athletes at the Olympic Training Center(§ 6808~), federal civil 
service employees and dependents in California due to ntllltary mission realignments(§ 68084), & 
or nonresident California high school graduates(§ 68130.5). Students claiming to fall within one W' 
of these categories must.pr.ovide proof of eligibility (Cal.Code Regs., tit. .5, .§§ 54010 and 
54026). 

Nonresident students are required to pay nonresident tuition that resident students do not pay 
(§ 68050). I 

Community college students who are dependents of victims of the September 11, 2001 te1Torist 
... attacks and who meet certain qualifications are exempt from all fees and tuition(§ 6812lf 

Comm~ity college~ are also required.to-,nottfy stl.!dents::regarding their reside.nt classification 
(Cal.Code Regs., tit. 5, §§ 54060) and regarding the amowit of nonresident tu~tion .. C§ 76140), and 
are required to refund any fees collected in error or ail a result of the student's reduction in units 

17 All 'references are to the Education ·code unless otherwise indicated. 
18 "'Student' means a person enrolled in or applying for admission to an i.Ilstitution" (§ 68015). 
The definition of an "institution" includes a community college(§ 68011). 
19 The residence determination date is "a date or day \'lstablisbed by .t11e .•. district goyeming 
boards, as appropriate for each semester, quaiter, or tenn to determine a student's residence" 
(§ 68023). 
20 Education Code section 68060 et seq.; California Code of Regulations, title 5, sections 54022 

and 54024. 
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(Cal.Code Regs., tit. 5, § 54070). Students may appeal their residence classification (Cal.Code 
Regs., tit. 5, § 54060). 

Claimant's Position 

Claimant alleges that the test claim statutes, regulations, and alleged executive order impose a 
reimbursable mandate unde:r: article XIlI B, section 6 of the California Constitution and 
Government Cpde section 17514 for the following activities: -

- - ' 

A Establishing and hnplementilig policies and procedur~s, and periodically revisiDg and 
updating those policies and procedures, to provide for the classification of students as 
residents or nonresidents, pursuant to Education Code section 68044. 
(1) Residence classification, or reclassification, for each- student at the time applications 

for adniissions are accepted and whenever a student has not beeli'iri attendance for 
more than one semester or quarter, pursuant to title 5, California Code of Regulations, 
Section 54010, subdivision (a). · · - - -

(2) Recei:ving and reviewing evidence supplied by students showing physical pr~sence in 
California and intent to make California their home for other than a temporary _. __ ... _ . 

. _ purpoilirfiiidi iftl1~--~tiident was classified as a nonreside11.t iii the preqeailig'term~ ........ -·-· ' ' 
evidence of fuiancial independence, pursuant to title 5, California Code of 

:•:; Regulations, Section 54010, subdivision (b). 
GD Weighing the information received-from each student and making a deteri:riination 
- .~: whether the stUderit has Clearly established that he or she has been a resident for one 
. , year prior to· the residence determination ·date, pursuant tO title 5, Cilifornia Code of 
-~;_,, Regulations, Section 54010; subdivision (d). -
(4) Verifying that the residence qtiesticiilliaires that have been submitted by the student 
:. under oath or penalty of perjury, ptirsuiint to title 5, California Code ofRegiilations, 

Section 54010, subdivisiori(e). 
C?) Verifying that the student has been physically present in California for one year prior 

., tb the residence determination .. date; ptirslianf to title 5, Cfilifofuia Code of· 
Regulations, Section 54022. 

--( 6) For .those students who are unable fo ·establish a presumption cif residence pursuant to 
either subdivision (b) or ( c ), requiring them to provide evidence of residence; such as: ' 
ownership ofresidential 'property cir.continuous occupancy ofrented o:t leased'. -
property in Californ.la; re!5isteiing to vote ai:ld votirig in California; professional 
licensing iri California; active membership in service or social clubs; presence of 
spouse, children or other close relatives in the state; shciwmg a Califorriia, address on 
a federal fax'return;. paying· California income tax· as a resident; possessing California 
motor vehicle license plates; possessing a California driver's licerue; mailltaining a 
permanent military address; establishing and maintaining active California bank 
accotiiits; and/orbeing the petitioner-for' a·~ivorce in California, pursi.iant to title 5, 
Califorriia Code ofRegulatioiis, Section 54024, subdivision (d). · · 

(7) If a student, or the parents of a milioistudenf,~ relii:iquislies ·calilbfuia residence, 
requiring evidence of one full year of physical prese1ice coupled with one full year of 
demonstrated intent, pursuant to title 5, California Code ofRegulatious, Section _ 
54030. ' , 
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(8) If a student previously classified as a nonresident seeks reclassification as a resident, 
requiring and verifying the student's financial independence, pursuant to title 5, 
California Code of Regulations, Section 54032. 

(9) Notifying each student of his or her 'resident classification not later than 14 calendar 
days after the beginning of the session for which the student had appJied, or 14 
calendar days after the student's application for admission, whichever is later, 
pursuant to title 5, Califomia Code of Regulations, Section 54060, subdivision (a}. 

B Using residericr;: questionnaires in-making residence classifications pUrsuan-fto title 5, 
California Code of Regulations, Section 54012, subdivision (a). The questionnaire shall 
ask each student: .. 
(1) Where the student has m~tained his or her home for the past two years and whether 

the student has maintained voter registration or voted in another state, has been a 
petitioner for a divorce in another state, attended an out-of-state institution as a 
resident of that other state and whether he or she has declared nonresidence for state 
income tax.purposes, pursuant to titl_e 5, California Code of Regulations, Section 

_ 54012, subdivision (b). . - ... _ . · 
(2) If the student is under age 19; where bj,s or her pr:irent has lived for the past tv-:o years - · 

and whether the parent has maintained_ yoter registration or voted in another state, has 
been a petitioner for a d_ivorce in.another.state, attendied an out~of-state in$titution as a 
residen~ of that other state and whether-_he or !:)he has declared nonresidence for state 
incomr;: tax putposes,. pursuant to title. 5, California Code of R,egulations, Section· · 
5401;2.-, subdivision (c). . . . . . _ 

(3) When the student is under age 19, if the· student or the parent has either maintained a 
home outsidfi of California at any tinie Q.µri,ng the past two years or maintained voter 
registration or, voted in another state, or l;ia.!1 been a petitioner for a divorce in another 
state, or attended an out-of-state institution as a resident ofthat other state, or whether 
he or she has:decliµed nonresidem;~ for state income. tax pUrposes, th.~. student shall 
be asiced_to supply additionaj evidence o~intent to_ reside in California, such as 
ownership of residential property or continuous occupancy of rented or leased 

._._property i);i._ Ca.JiforniE!i registering to_ votr;: an4. voting in California; profe,ssional 
_ J,icensi.ng in California; aqtive.·meml;lexsbj.p -~service or social clubs; presence of 

· · spouse, children or other <;:lo~e relat\ves in the state; shoWing a California address ori 
• 'o, -" a feder~ U;i.x re,tur:ij.; pay1iig.¢aiifoii:iia iiw_ome tax as a resid'ei:i:t;pas·session of. 

Califqrill.a, motor y~p_icle lic:enss: pla~esi 'possession of a California dri~iei:: s license; 
ma.i).ljajning ,!J. permanent military addres~; establishing and maintaining active 
Calif9,rnia bank accounts; ;;i.nd/or being the petitione,r for.a divorce in. Ca.Ufo~a, . 

. pursti~t to J:itle 5; California Cod_e ofll!'lgulations, Section 54012, !!ubdivision ( d) . 
. C Gran~g or li~ting residence. cl~~ific:ation for ,tuition puq)oses; · 

(1) For no rnpre.than one academj_c Ye~ for undergraduate students who are dependent 
children or spouses of.~ i;nep;iber qf the !l!ffi.ed fon;~s of the United States ~tatjoned in 
Californici. on BRtiVe d~ty :wh.~n then,~~er .transferred on military. o.~~erste place· 
outsiqe of Califon;Ua; or there.after reth:e~ frqm the armed forces, pursuant to 
Edqcatioµ. C9de section 68074, imd. · . . . - . 

a) Reqciring from those seeiciri.g an exemption as provided in paragraph (1), to 
obtain a statement from the military person's commanding officer or 
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personnel officer"that the military person's duty station is .in California, 
·pursuant to title 5, California Code of Regulations, section 54041. · 

b) Obtaining from those seeking an exemption, as provided in paragraph (1), 
proof that they are still in their first year of current physical presence in . 
California, pursuant to title 5, California Code ofRegtilations, section 54050. 

(2) Limiting residence classification for tuition purposes for members of the armed forces 
of the United States stationed in this state.oh active duty.for othe:r thB.!1 educational 
purp-oses to only undergraduates and for no more than one academic year, ptirsuant to 
Education Code Section 68075. 

a) Reqiiiring from those seeking an exemption pursuant to paragraph (2), to 
- obtain a statement from the student's conimanding ·officer or personnel officer 

that the assignment to California is not for educationaJ purposes and evidence 
of tlie date of assignffient to ·caJifornia, pursuant tci title 5, California Code of 
Regulations; Section 54042. 

b) Obt'aining froin thcise seeking an exemption, as provided· in "paragraph (2), 
proof that they are stil1in their :fu:~tyear of clirient physical presence in . . 

·-California, plirsu:ari.t to title's; CaHfCirnia Code-tif Regulations, sectioii' 5405 o. 
(3) Students who. were members· ofthe'arriied forces of the United Sfates stationed in 

California oiJ. acti:ve'duty for more than one year immediately prior to being . ·" 
.I:;,. discha!gell,. plirsllii.Iit to Ed11caticiIJ Code section '68075 .5. · · 
(4.)For students who have not been adult.residents of California for more than one year 

. and are either a dependent child of a: Califcirriia resident for more then one year prior 
.... to ·residence deterlliination, or a student who has a parent who -is a California resident 

for a :i:nibimurii cif one year and whci has contritmfod court~ordered supp6rl for the 
·student oli a continu8us bas1s, pili'slliilitto,.Education Code Section 68076.- · 

· (5) For students· who are graduates of any school located 'iti Califcirilia !ind operated by 
: . the United States Btti:eati «ffiiidiariAffairs·mduding, but not liniifod to, the Shennan 
;~1 : Tuidian High School, pursuant to Education Code Section 68077 :'- · 

(6)' For no more thari one year to students holdii1g valid emergency permits authorizing 
service in California publiC-schod~fWho are einployed'by a school district in a f~­
tin1e.'position requiring certi£cation'qualificaticins tci full teacher credential , 
requirements, pilisuarit to. Education ·Co4¢ .s.~cti<)b. ,@.Q78;· subdivision (b). · · 

'a)' 1For·th()se sttiderits 'applyirigfcir resident statiis pfusuantto paragraph ( 6) 
. obt~g a statement from.the stti.denf's ~niplo)r'ef showiiig full time . 

. employment in a public school, pursuant to title 5, California Code bf 
· · Regii.lation:s, section 54046, and : . . . . . . . 

b) bbtailling evidence that the student holds a credential arid will enroll in 
co.fuses nifoessary to obtain ariothef type o:f ci·edential, pursuant to title 5, 
Califoinia:Oode ofRegulaticiriS, 'section 54046. . 

c) Obtainitig'evidence that the "student holds a credential issued by the' Board of 
Governors and is enrolled in courses necessary to· 'fulfill crede\i'ti~l 
requirements, pursuant to title 5, Califoniia Code of Regulations, section 
54046. 

(7) For sru,deJJt§ wh9 are natiye ~ericans if also attending a school. :i-c!IWillstered by th.~. 
Bureau of Indian Affairs located within tlie community c;ollege district, pursu~t to 
Education Code Section 68082. · · · 
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(8) For students who are amateur athletes in training at the United States Olympic 
Training Center in Chula Vista, pursuantto Education Code Section 68083. 

(9) For students, and their dependent children, who are federal civil service employees if 
transferred to California as a result of a military mission realignment action that 
involves the relocation of at least 100 employees, pursuant to Education Code Section 
68084. 

(10) For alien students claiming they are not precluded from establishing domicile in the 
.United States are required to show that they did not enter the United States illegally, 
that they did not enter under a visa which requires residence· outside of the United 
State(>, and that they did not enter the United States under a visa which permits entry 
solely for some.temporary purpose, pursuant to title 5, California Code of 
Regulation~, section $4045, subdivision (b). · 

(11) For an, alien precluded from establishing domicile in the United States, requiring 
evidence that he or she has taken appropriate steps to obtain a, change of status from 
the lrnrn.igration and Naturalization Service, pursuant to title 5, California.Code of 
Regul!).tions, section,54045, subdivision (c). . 

- D . Exempting fron+the pf!:ynient;ofnonresident tuition, studentS;'Other than nonimmigrant 
. aliens, who meetthe following requirements,. pursuant to Education Code Section 
68130.5; subdivision (EJ-), title 5, California Code of Regulations, section 54045.5, 
subdivision \a) and Chancellor's Revised Guidelines and Information dated May 2002, 
paragraph 3: 1 . - . ' , . · · · · 

( 1) High school attendance. in California for three or more years, . 
(2) Gra,duation from a California high school or.attainment of the equivalent thereof, 
(3) Registration· as ·i\l.l entering student at, or current enrollment at, the community college e 

not earlier>than:the fall seDJ.ester. .or 'quarter _of the 2001-2002 academic year, and 
( 4) Jn case qf a person without l!).wfulimmigration status, the filing.ofan affidavit with 

the cqmmunity college sta,ting that-the student has filed an application to legalize bis 
or her immigration status, qr will file an application· as soon as he or she is eligible to 
dos(), . · '· · 

(5) .Obtaining; from students applying for.an -exell1ption from the requirement to pay 
nonresi9,erit tuition, a completed·questionnaire; on a foriil prescribed by the _ . 
Chancellor; verifying their eligibility .for::the ex.emption; pursuant to. title 5; California 
Code of R,egulatioru;; $'~ctbi.i54Q45 .5, subqiylsioil Cu) and the Chancellor's Revised- - · 
Guidelines and Information·datedJyfay 2002,·pa,ragraphs 12, 13 and 14 and 
attachment four. · 

( 6) Obtaining, from students applying for an exemption from the requirement to pay 
ncinresidi:mt tuition,, additional dcicufil!lntation or evidence, as ilec·essary or when the 
district is in possessi9n qf conflicting ipformation, i:o verify eligibility for the 
exeniption, pursuant to title 5; Calif9rnia Code ofRegulatio11$, Section 54045.5, · 
subdivisio:Q. (b) and Chancellor's Revise<i Guidelines an,d Information dated 
May 2002~ .paragraph 17 .- . ·. · 

21 Clailnarlt designated this paragraph as "C" in the test claim (p. 10) so this outline is one letter 
ahead of that in the test claim from letter "C" forward. 
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(7) Obtaining, from students without lawful immigration status applying for an 
exemption from the requirement to pay nonresident tuition, an affirmation by the 
student that be or she has filed an application to legalize his or her immigration status, 
pursuant to title 5, Califomia Code of Regulations, Section 54045.5, subdivision (c). 

E Exempting from the payment of all fees and tuition, undergraduate students who meet the 
following requirements, plirsuant to Edticaticin Code Section 68121, subdivision (b )(2): 
(!) They meet the financial need requirements of the Cal Grant A Program, and 
(2) Until January 1, 2013, he or she is a dependent surviving spouse of an individual 

ldlled in the September 11, 2001, terrorist attacks and either he or she, or the 
individual killed, was a resident of California on September 11, 2001, or 

(3) Until he or she o_btains the age of30 years, for a dependent child of an individual 
ldlleci in the September 11, 2001, teil'orist attacks and either he or she, or the 
individual ldlled, was a resident of California on September 11, 2001, and 

( 4) 'When necessary verifying an individual's eligibility from the Califmma Victim 
· Compensation and Government ClainlS Board on a case"by-case basis. 

· F E.stabli~hing and unplementing policies and procedures, and from time to time revising 
:.: ·: :':·.-·-o::··.c and updating.those policies and procedures, for the'calculation ofthe amount of 

nonresident tuition, the method of payment ofnomesident tuition, and the method and 
amount ofrefunds of nonresident tuition, pursuant to Education Code Section 680 51. 
This includes: 

--· 
(1) ·Providing advance notice of nonresident tuition charges during the spring terin before 

the fall term in which. the charges will talce effect, pursuant to Education Code · 
Section 76140, subdivision (d). · 

(2) Adopting and implementing rules for refunds of fees collected in error, fees 
refundable due to a reduction of the education program, and/or fees refundable as a 
result of the student's reduction in units, pursuant to title 5, Califonlia Code of 
Regulations, ~ection 54070. However, no refund of nonresident tuition paid for any 
tenn prior to January 1, 2002 is authorized, pursuant to title 5, California Code of 
Regulations, Section-54045.5, subdivision (f). 

(3) Refunding .nonresident tuition collected when the studen~ is subsequently determined 
... to be eligible for· the. exemption, pursuant to the Chancellor's Revised Guidelines and 

. . · Information dated May 2002, paragraph 8. .·. · · · . . · · 
· -· · ( 4}Seetaiigreiii.1bursen1enf from students for nonresident fees that -have beeli waived 

· . when the original ce1Ufication is subsequently determined to be false, pursuant to the 
Chancellor's Revised Guidelines and Information dated May 2002, paragraph 38. 

G Considering. the stud.ent' s original certified affidavit and other materials used by the 
district as Classl, PerrtlanentRecords, and retaining .them indefinit~ly; unless copied or 
reproduced as specified, pursuant to the Chancellor's Revised Guidelines and 
Infonnation dated May 2002, paragraph 20. 

H Participating in surveys conducted by the Chancellor's office concerning students 
receiving exemptions for nonresident tuition, when requested., pursuant to the· 
Chancellor's Revised Guidelines and Information dated May 2002, paragraph 40. 

I The loss of nonresident tuition fees when students are classified as residents for tuition 
purposes, pursuant to Education Code Sections 58074, 68075.5, 68076, 68077, 68078(b), 
68082, 68083, 68084, .and California Code of Regulations, Section 54045, subdivisions 
(b) and (c). 
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J The loss of nomesident tuition fees when nonresident students are exempted from the 
payment. of nonresident tuition pursuant to Education Code Section 68130.5 and 
Califomia Code of Regulations 54045.5. 

111e claim.ant's declaration estimates costs of $1000 or more in excess of any funding provided 
from July 1, 2001 through June 30, 2002 to implement these new duties. 

State Agency Positions . 

No state agencies have'con:iinented·on this test claim: 

Discussion 

The courts have found that Brticle xm B, section 6 of the California Constitution22 reco1!f!:zes 
the state constitutional restriCtions on the powers oflocal: government to tax and spend.2 "Its 
pm-pose is to preclude the state from shifting :financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to asstime increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose. "24 A test claim Statute. or executive order rila'y ifilpose a re_imbursable" state~±mi.ndated 
program if it ordt:ts or' comma.rids '.a fo"cal age11·cy or school district to engage in an activity or 
task.25 . · · · · · · · · · · 

In addition, the reqliiieci abtivlty "or tisk inust be new, constituting a "new program," or it must 
. create a "higher level of service'~ over ):he previously required level of service.26 

. 

The coillis have defin.ed a "program" subject to article XIII B, section 6; of the California 
Constitution, as one that carries out the governmental function of providing public se:rVices, or a 
law that imposes unique requirements on focal agencies ·or school districts. to implement a, state 

22 Artiele XIIIB, sectfon 6, subdivision (a), (as amended in Nov. 2004) provides: 

(a) Whenever the Legislature or any state agency mandates a new program· or 
higher level of-service on any local goveniment, the.State shall provide a 
subvention. of.fullcis to reiinburse that local government for th~ costs ofthe · .. 
pfogram or increased level of service, except that the Legislature,' may, but need 
not; provi\:l.e a subv~ntion ·of f.mdirfc::ili.e followirig mandates: (1) Legislative . 
manda,tes requeE;ted by the local. ~genc:y affected. (2) Legislation defining a new 
crime or Ch!IDging an existing definition ·of a crime. (3) Legislative mandates 
en~.c:ted prior to J anvary 1, 197 5, or executive orders or regulations initially 
implementing legislaticm enacted prior to January 1, 197 5. . 

23 Department of Finance v. Commission mi State Mandates ~ern High School J)ist) (2003) 
30 Cal.4th 727, 735. . 

24 Cou~ly of San Diego.v,. State ofCalif~rnia (Cqunty of San Dtego)(l997))5 Cal.4th 68, 81. 

25 Long Beach Unified School Dist. v. State ofCalifoi·nia (1990) 225 Cal.AppJd 155; 174. 

26 San p'i~go. Unifi,e,(iS~h,q9l Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San D{~go Unified S~hoql Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Md1·). 
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policy, but does not apply generally to all residents and entities in the state.
27 

To determine ifthe 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the le~al requirements in effect immediately before the enactment of the test claim 
legislation. 8. A "higher level of service" occurs when the new "requirements were intended to 

'd nh d . t th bl' "29 . prov1 e an e ance service o e pu. 1c. . 

Firially, the newly required activity or increased level of service must impose costs mandated by,· 
the state.30 · . . · · · . . · . ·.. · · . · 

The Commission is vested with-exclusive authority to adjudicate .disputes over the existence of 
state-mandated programs witlllil the meaning of article XIII B, section 6.31 In making its 
decisions, the Commission must, $ctly,c;9nsi1ue article )[\II B, section 6 and not apply it as an 
"equitable remedy to cure the perceived:Utifaimess resulting from political decisi01is on funding 

. . . ,;32 pnonties. 

Each·test claim statUte or executive order is discussed to determine whether it is ·a State-mandated 
new program or higher level of service, and whether it imposes costs mandated by the state 
within 'the meaning of Government Code section 17514. · .. 

I. D~ the test clal~~~t.~fut~~; ~egniatitins,· a~d e~'tic~ti~~'~';J~~hriposea'.~t~te-~~~d~t~d -:-.----
new program or higher ievel of service within the meaning of article :XIIlB, section 6? 

-- ·I . . . • - ., . . , . . 

.. At the: qlltset,_ .stf1ff finds tha~ tJ:je test claim st'aiutes, regui~tion·s; ahd the executive order · 
' constiutte a "program" Willilli tlle mea.ning '6f iirtfofo xID B;'·s~ctian· 6. The sfatut~s and . 

executive ol'ders carry outtb.6 governmeb.tal fwiction of providing a s'ehrice to the public33 by 
.,; classifyillg community college students as residertts or nonresidents for tuition fee purposes and 
. determining nonresident tuition. In addition, these activities are unique to school districts, 
. defined to include community colleges.(Gov. Code,.§ 17519). Thus, the analysis continues to . 
determine whether the statutes and executive orders impose a state-mandated new.program or 

: higher l~iVel of service on community college districts·. 

27 San Diego Unified School Dist., supra, 33 Cal.4th 85~, 874, (reaffirming the test set out in . 
Co_wi!)I of Los Angeles v: Sf ate of California (1987) 43 'C

1

!i_l.3d 46; 56; Lucia Mar, sup1•a, 44 
Cal.3'd 830, 835.) . ·- . . . . 
28 . . ' . -;-· . . . . ~ ... :.~-""=·=c:_-=:o~'-"'--:· .. ·. - . . . .. _·_,-·. ··-~-··- --· 

San Dzego Unified School Dist., supra, 33 Cal.4th 8:i9, 878; Lucia Mar; supra, 44 Cal.3d 830, 
835. . -

29 San Diego Unified SchoolDist., supr~ 33 Cal.4th 859, 878. 
~o . . . - . - .· . . . - . . - . .· .· 

County of Fresno v. State of Californip{l99l) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal:App.4th 1265, 1284 (County of Sonoma); ·. 
Government Code sectioIIS 17514 and 17556. 
31 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Govemm~nt Code sections 
17551, 17552. 
32 County of Sonoma, supra, 84Cal.App.4th1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817, 
13 . . 
" County of Los Angeles, supra, 43 Cal.3d 46, 56, 
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A. District Governing Board Rules and Regtilations on Residence ClassificatiOn a~d 
Nonresident Tuition 

Residence clas_sification rules (§ 68044): Section 6.~044 (iilnended by Stats. 1981, ch. 102, 
Stats. 1982, ch. 1070) states: "The governing boards shall adopt niles and regulations for . 
detennining a student's classification and for establishing procedures for review and appeal of 
that classification." · · 

The "governing board" is defii:J.ed in sedion 68012, subdivision (c), as "the Board of Governors 
of the Califorri.ia Community Colleges" as well as California's other public university systems. 

' ' 

Section. 68044 sp~cifies that the rules and regulations "shall hlelude provisions requiring that the 
financ,ial independence of a student classified as',~ nonre~ident seekirig reclassifieation as a 
resident shall be included among the factor's to he consi~erkd iri the determination ofresidehce." 
The criteria for financial independence are specified. The last paragraph of section 68044 states: 
"Other factors which may be c00sidered in determining California residence shall be defined· by 
the governing boards. In addition, the adopted rules andregulatim1s shall inelude, qut are not 
limited to, the evidence necessary to detennine residence, procedures for obt8.iningresidence, . 
infciinmtion an,qproq~4ti.res for administering oa,*s in C.Pll11~'?11RR yvith talpP.g ~ftesti,mony 
relative to .residence.". . . ,_. ,, " ., ,_.. . !'-_' . · ·. . . . . . . . 

The portion of section 68044 that .requires~the G.ODlll1uajty Colleges B<;iard. of G9_ve~nors (~. ~tate 
agency) to adoptrules,,!j.pd regulations.for cla.ssif-yi.J.~~-1,'l stu~ent:~~ a re~i<len~. or nonresident, and. 
regarding th~ :f:li?.ancia,l indepenqence ,of stu4euts, i.J.nposes nq activity on a local community 
college distdct..so .staff finds tii.at it is.µ,ot. a state ma.Q.dat~. 

In the same vein/section· 68044 states that a "district goven:iing board[341 may adopt rules and 
regulations which are not i.J.icohsistent with those adopted. by the Board of Governors. of the 
Califom.i.a·Conitri.unity Colleges~" Because this section uses "may'.'·and is therefore permissive35 

as to community college districts, staff finds that section 68044 (Stats. 1981, ch. 102, Stats. 1982, 
ch. 1070) does noti.J.npose a state mandate on them to adopt rules and regulations to determine a 
student's classification.· 

In 1982, s~~tion 68044 was a:mended to aciµ th~ second pliragrapb, statjµg that "the .adopted rules 
and regulations shall, beginning. the 1983-84 school year, exempt nonresident students who have 
been. a1Jpointed to serve a~ gn::rh1:itc student teaching assistants, grm!mte. student research· · 
assistants; "c)r graduate student teaching associates on any can1pus· of the University of California 
or the California State University ... " Because this amendment does not apply to community 
colleges, staff finds that section 68044 (S~ats. 1982, ch. 1070) is not a state mandate on them to 
include the specified exemptions in the adopted rules and regulations. 

Nonresident tuition rules(§ 68051): Enacted by Statut~s 1976, chapter 1010,
36 s~ction 68051 

· was amended ill 1990 (Stats. 1990, ch. 1372) to add.the underlin~d text a~ follows:. 

' . 
34 "District Governing Board" is defined in section 68012, subdivision (b), as "the governing 
board of a district maintaining one or more community colleges." 

35 Education Code section 75: "'Shall' is mandatory and 'may' is permissive." 

36 Statutes 1976, chapter 1010 was not pled by claimant, so staffmalces no finding on it. 
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Unless otherwise provided by law, the governing board or district governing 
board shall adopt rules and regulations relating to the method of calculation of the 
amount of nomesident tuition, the method of payment, and the method and 
amount 6f refund. 

Fonner Education Code section 22841 (Stats. 1972~ ch. 1100) stated: "Unless otherwise provided 
by law, the governing board shall adopt rules and regulations relating of the method of 
calculation of the amount of nonresident tuition, the method of payment, and the method and 
amount of refund." As used in this sectiori, "governing board" referred to the Board of 
Governors of the California Community Colleges (former Ed. Code,§ 22807). 

Prior to 1975, section 54001 of title 5 of the California Code of Regulations (Register 73, No. 26 
(Jun. 30, 1973) p. 635) stated: 

.... 

A student classified as a. nonresident shall be required; except as otherwise 
provided herein, to pay nonresident tuition. The amount of tuition shall be 
determined by the district governing board pursuant.to the provisions of 
Education Code Section 25505.8.'.3"'1 - . .- - . __ · _ 

' '• > .' • ... • •• '"" •' -.-••••-••• • •••• .. -•••-~M--•' ' • • ··.:• ".' •• ' • 

Thus, although it was the responsibility of the district governing board tO "deterrnine" the 
amount of nonresident tuition before 1975, it was not required to "adopt rules and regulations" 
regarclin,g the nonresident tuition, which was the responsibility ofthe state Board of Governors. 38 

• .:·1 ~-

-. Bei:Wee5hhe t:ii::ne lt was enacted in 1972 (~s former§ 22841) and when it'was amended in 1990, -
section 68 05 I only applied to the Board of Governors of the California Community Colleges, a 
state agency. 

In inter_Pteti.Jig this 1990 aniendme±it to section 68051; the Commission, like a court, uses rules o'f 
statutory.,cons1ruction. One of those rules is that the plain and ordinary meaning oftlJ.e word "or" 
in a statute is to mark an alternative such a~ "eitb~r this or that."39 Using this rule, t}J.e plain _ 
lan~~g~ ~f the 1990 _ amen:~~Ii~ to. S(lc;tio¥ 6805 i ibdicates tJ:iat ~i~~er 14,(l sta~e governing board 
or tbe"di~tri_:;t g.overnip.g poard niust adopt rules and reg'i.ilafioru, but l?oth need not qo so. Anq 
the req~ireiiiei:it for"the state to adopt these rules !iiitj. regiilations;had been in place sirice 1972-
(Ed. code,§ 22841, sfats~· 1972, cb.:'noo). - -- - ·. - -- · -·_ --

- . . 

There is· no evidence in the ~ec~rd, ho~ever, of the 'existence of state. regulations i;eg~drng "the 
method of calcul¥t~6# ~fthe amount 9f n:q*esideii.ttlllti~n[orf the rii,~'Qiod 'o:f'paJ#ent.,, 
Educatio°'_,Code secticin 76140, subclivisiqns (d) ,and (e), cont.ain in,f,9~matioiJ. re,~arding the 
method of calc1,llation of payn:i~~t1 bytnot tlJ.e m_ethod of payment, and tlll,s_ statute;: is not a . 
regulation. TI:i~ laclc of ~tate-issued regulations iii coinpliauce 011:4 section 680 51 means that the 

' ' • ' ' • • •• I • • - ~ ' 

37 Former section 25505.8 (Stats. 1973, ch. 209) was similar to section 76140. The former _ 
provision stated in part: "A community college district may admit and shall charge a tuition fee 
to nonresident students." 

3S Former sect.ion 22841 (Stats. 1972, ch. 1100), 
39 

Fiorentino v. City of Fresno (2007) 150 Cal.App.4th 596: 603; Houge v. Ford (1955) 44 
Cal.2d 706, 712. 
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1990 amendment (Stats. 1990, ch. 1372) requires the districts to adopt them. Staff also finds that A 
this adoption is a new program or higher level of service. 9' 
Ther.efore, staff finds that section 68051 (Stats.· 1990, ch. l3 72) is a state-mandated new progr:am 
or higher level of service for the district goveming board to adopt rules and regulations relating 
to the method of calculation and payment of the amount ofrionresident tuition. This is a one-
time activity. . · 

As to district regulation.S.regarding·the method and amount ofreftu:id, section 54070 ofthe title 5 
· regulations states: 

The governing board of each community college district shalJ adopt rules 
providing for refund of the following nonresident tuition fees: (a) Those collected 
in error. (b) Those refundable as a result of a reduction of the educational 

' program at the community college for which the fees have been paid. (c) Those 
refundable as a result of the student's' reduction in units or the student's 
withdrawal from an education program at the community college for which fees 

. have been paid,. where reduction or withdrawal isdor reasons deemed sufficierrt 
.. by the governing b0ard. 

This regulati_on, which has been virtually unchanged since 1973 (see discussion of§ 54070 
below) does not'relate to "the 'rnethod and amount ofrefund." It merely specifies inilta.Ilces in 

. which: therequip::inentio~isstie a refund of nonresident tuition fees woul~.~e triggered:. •' ' . .. . 

Therefore,. staff finds that sedion 68051 (Stats: 1990, ch. 13 72)° is a state-mandated new program 
or higher level of service for the district governing board to also adopt rules and regulations · 
relating to the metho.d and amount ofrefund of nonresident tuition. This is.a one-time activity. 

B. Determining' Residence Cfassification 

Generally~ comniw#tY college di~tficts·are required by Education Ci).d~-~~ctj.on 6804040 to 
classify students as eit);ier res~dent~.or nonresidc:ints. A resident is defined !lS a student who has 
residence in the state for more thaµ on_e year iffim_ediafoly prec~dipg the resipence deten;ninatio:n. 
date (§ 68017): Conversely, a nonresident is a student who does not have resid(:nCe in the state 
for more than one ye<Lr imriiedijitdy.precedllig tlie.residence detemiination date(§ 68018).41 
. . . . : ' -_ ·. . ·: :, ·.' ::: : i'·. ,:i.! ._,.;-:,:_:;·_:' . . . ·.: .• -:• . ·_; ;_. : .. .i ._ ;,:..: ., . . . . • • 

---· ___ __ Evecy.person is~pri:,isumedto h~ve·aresidence (§ 68060)8.nq section 68062 establishes rules for 
· determining the p_laqe, of residenc_e: ·. One of tliose.rules is that "re~id6nce can be changed only by 
. the union of act anci_~~er,it!\(§ q~062, .~ubd.- (d).) Qfu.er rules inqluq~:. "Tl?,~ rt;sidence of the 

parent with wQ.orp. an unm..a!ried mip.or child--maint'a.lns hi~ or her place of a\:Jode is the resid.<;nce 
. of the unmarried minor child"(§ 68062, subd. (f)); 'and ''The residence of an unmarried minor 

who has a parent living cannot be changed by his or her own.act, by the appointment of a legal 
guardian, or by relinquishment of a parent's right of control." (§ 68062, subd. (g).) · 

40 Section 68040 was npt pled by claimant, so staff makes no finding on it. 

41 The residence determination date is "that day immediately preceding the opening day of 
instruction of the quarter, semester, or other session as set by the districtgoverning board, during 
which the student proposes to attend a college." (Cal.Code Regs., tit. 5, § 54002.) · · 
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Nonresident students are required to pay nonresident tuition that resident students do not pay 
(§ 68050). 

The vaiious regulations and statutes for determiriing residence classificati.on that claimant pled 
ai·e discussed below. · 

Residence c1assificatlori detertirination (Cal.Code Reirs .. tit. 5. §§ 54002 & 54010, subd. (a)): 
Section 54010, subdivision (a), of the title 5 regulatious42 requires a determination of residence 
classificatioh as follows: · · ' · · · •· 

Residence classification shall be made for each student at the time applications for 
achrussibn are accepted and whenever a student has not been in attendance for 
more than one. semester or qUarter. A student previously classified as a· 
nonreside:ht may be reclassified as' of an:y residence deterniination date. 

Staff flilds,' ~~sed on the plain pennlssive languagi:<, used, that the second sentence is not a state 
mandate to reclassify a student previously classified as a nonresident. Staff also finds, based on 

. the plaill laiigiiifge iii the first sentgnce ofthe regulation, that section:54010, subdivision (a.); is a 
··· · .. state mandate.for coIIllTiunity colleges to make a residence classification for each sfudent at the 

. time applications for admission are accepted, and whenever the student has not been in 
attendance (or more than one semester or quarter. The issue is whether doing so is a new· · 

~ .. ·.program.9r higher level of service. ·· · ·· ··· 

::- Fonner;g~ctiori 2283 5 ·afthe Education Code (Stats. 1972, ch. 1100) stat~d: "Each student shall 
· be classified as ... a district resident, nondistrict i-esident or nonresident afa California 

. ·: community college." ·similarly, the 1973 version of section 54000 (Register 73, No. 26 
A ·~ (Jun. 30, 1973) ·p. 635) of the title 5 regulations stated "Each student shall be classified by the 
VII'_ college of enrollment as a district resident, nondistrict resident,. or a nonresident." And the 1973 

version of section 54010 (Register 73, No. 26 (J~. 30, 19(3) pp. 63,6-6_37} in tl1e regulations 
stated in.part: "Residence Classification of all sfudents shill be made for·each term at.each 
college ~tarting at the time processing is conlliieric.ed' on appllcation,s for admlssfon, readmission, 
or registration." [Emphasis added.] · · · 

· ' Accordi~g to:fonne~_sei;:tion.22835 of the Ecl.ucati6ri Code and former sections s4660 and 54010. 
- ofthe'title 5 reg'ulatioris, residence classification was required prior to 1975. . · 

. There is uot~g to hidicate. thaf the_riuor difference in· prior tmcl. curre~t l~w regarciing timing 
constitutes a riew program or. higher level of seniice. ·In gi:jier words, cia5s.ifying students "at the 
time application~ for adrnissious are acbepteci'.'. (as required uric:l.er current ~aw) is. 11.ot a·highet 
level of service than (or different from) classifying students "at the tirrie processirig is . 
commenced on applications for adlnission, readmission or registration" as required tinder the 
1973 version of section 54010 (Register 73, No. 26 (Jun. 30, 1973) pp. 636-637). 

Nor does the phrase requiring residence classifi.cati~ll, "whenever a student has not been in 
attendance for more ¢.an one semester or quarter"(§ S4010, subd. (a)) create a new program or 
higher level of sefviqe. The pre-1975 version ofsectjon 54010 wa.S very broad fu requiring; 

42 
Section 54010 was added and amended by Register 82, No. 48 (Nov. 27, 1-982) p. 635; 

Register 91, No. 23 (Jun. 7, 1991) p. 334; and Register 95, No. 19 (May 19, 1995) P• 333. 
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classification "of all students" "for each term at each ·college" at the time application processing 
is commenced for "admission [or] readmission, or registration." This would have included 
students who had not been in attendance for more than one semester or quarter, so classifying 
them was also required before 197 5. · · · 

The Legislature may, but need not, reimburse state mandates if they were enacted prior to ~975 
(Cal. Co.p.st., art. XIII B, § 6, subd. (a)(3)). Therefore, staff finds that residence classi:f:icat~6n for 
student admission. or readmission (Cal. Code Regs.; tii, 5, § 54Q1 O; subd. (a))43 is0not a- statf;~ 
mandated new program or higher level of service within the meaning of article XIII B, section 6. 

Section 5400244 .defin~s resJdence cietermination ciate as "that clay ilnmec.Haiely pre~eding the 
opening day ofinstructio.p. of the quarter, semester, or other sessi<;m as.set by .the district 
governing board, during wbfohthe stud7nt proposes to attend a coliege." This de:finltiop, by 
itself, do.es not mandate a community_ college activity, so staff finds thil.t ii is .not a state mandate 
subject to article XIII :8, section·6 ofthe Califortiia·Constfrution.45 

. · . . 
. . '. p . ':.' ~·. . , , , , . - I 

Altho11gh .student residence classificat\9n .. ~~elfis not new, the methods and factors requir,ed to · 
.<j.~termine .ft may b~. These are di~cussed.below. · · · 

Reguire applicant tb supply. B11d district to weigh. residence. classification information (§ 54b 10; 
subds. Cb)-(d)): Subdivision (b) of section 54910 requires students to submit evidence supporting · . 
their residence classification. The evidence shall demonstrate physical presence m:Califothia;''. · ·-; . . 
inteutto i;nalce California ho1.1,1e for other than ~temporary putpo.se, aµd if the stucient was · 

. cl.assified as a nomesidentin,tJle p;receding term; µUancial ind.c::peudenc;:e ... 

Subdivision (c) reqliires conimi.mity college districts to "reqliire applicants to supply information 
as specified in fhis subchapter [Subchapter I - Student Residence Classification, in§§ 54000-
54072 of title 5] ·and may require additional information as deemed necessary." 

Subdivision (d) i:equ~e.~ ~e district tb '.',wei~l;i ~e piforma~on P!ovided by the student and 
determine whether the''stUdeilt has cleafly established that he or she has been a resident of 
Calif~i.i'ila for one year prior to the resid~h~~ determination date:" .· 

The is:me is whether. these it.c;:frvities in subdivision (b ), ( c) and ( d) are state mandates. Staff finds 
that they are,'baseci .onthe:ma'.nd,atory Iiingµage u.sed. Thus, the issue becomes whether they , . 
coustitiite a new. pro grain or higher lev(ll of service. . . . . ' ....... - ' 

·.-~.,· .. ·-·----·~ '·: ... ·.~ '' ,~·- .. . .,. .. . . : -~.-:~·~- .. -· 
Formersectiori22,~36·ofth~ .. Educatioil'Code (Stats. 1·972; ch. 1100) stated: "Each student . . · 
emoll~ci 'or app~y~g for a.gmis:sion to an ins.!i~timi sh~ proyide such info:smati?n au~:evi~~nce,, 
ofres1dence·as deemed neceSS!lfY by thf; .[state] govermD.g board to determme bis c\assification. 

43 Register 82, No. 48 (Nov. 27, 1982) p. 635; Registe~ 91, No. 23 (Jun. 7, 199i) p.334; 
Register 95, No: 19.(May 19, 1995) p. 333; Registe:i:'99, No. 20 (MaY 14, 1999) µ: 333. 

I: .' • • • ; , " • ' ;. • • - : :·.: 1 " • ):
0 

.~l ,, ; ,' -,· ~ 
44 RegiSter 77, No. 45 (Nov . .S, 1977) .p. 636; ;R(lgister 82, No. 48 (No:v.27, 198~) p. 63'5;··: 
Register 91, No. 23 (Jun. 7, 1991),p. 334; and Register 95, No. 19(May19, 1995) P: 333. 
Register 99, No. 20 (May 14, 1999) p. 333. · 

• • I • 

45 Moreover, section 54002 is nearly identical to section 54005.9 in the 1973 regulations 
(Register 73, No. 26 (Jun. 30, 1973) p. 636). · 
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The 1973 version of section 54002 (Register 73, No. 26 (Jun. 30, 1973) p. 635) in the title 5 
regulations stated: "In order to be classified as a resident for tuition purposes, a student must 
have been a legal resident of California for more than one year immediately preceding the · 
residence determination date for the ~erm during which he proposes to attend a California . 
Connnunity CoUege. Additionally, former section 54010 (Register 73, No. 26 (Jun. 30, 1973) 
pp. 636-637) in the title 5 regulations stated: 

Classifications shall be based on evidence presented in, and supporting, the 
appljc;alit'. s aJ;l.$'."'ers tp resjderice q1:1rstiol1Ilair~s @d supplemental residen~e .. · ... 
qi.IestiOri,i:laires authorized by the disfric;t governing board, such further evidence 
of re~icience deemed necessary by the institution, and sucll fur1;her evidence of 
residence as tl1e applicarit wishes to submit. Applicants answering their 'residence 
questionnaires and supplemental residence questionnaires shall be required to 

· certify them under penalty of perjury or certify theni under oath before an .. · 
employee of the institution authorized by the district governing board at each 
institution to adrllinister such oaths, or to certify them tinder oath before a person. 
authorized to administer oaths under' the laws of the pb~tical entity where t~e oath 
is to be adniinistered.' . . ' . . ' . . . . . 

The 197} version of section 54020 (Register 73, No.26 (Jilli 30, 1973) p. 63 7) of the title 5 
:regulatigns specifies what evidence is necessary to establish legal residence in Cilifornia. 

';:..,. ~~~ .. ~ . : .· ;._ . · ... ·. .' . . . . .. . . . . . .; . . . '.,; .. -:~·· .. :. '• ... 
_Read tqgethe~ with. the, forrn,~r requirements to "classify" the stude;nt, fomter Eciuca,tion Coqe 
section j4.83 6.f!llA ~orn;i.er sections. 54002, 5401 o and s4o~o ·of th~J97.~ title s rti~~ti.ons · 
(Register 73, Nq. 2p (Jun. 30, 1973) pp, 635-637) citeq above indi_cate t)iat tJ;i.e foll,owing 

- activities were state-mandated before 1975: (1j receiving and reviewing the' evidence supplied by 
· ·students)howing physical presence ll:rCalifornia and showing intenttci malce·Californi.a their 

home fO,r other than a temporary purpose·(§ 5401 O, subd. (b)); (2) weig)illig the infomiatic:m 
,receiVf?~ _arid rilakii:i.g a deteimination whether the student has :cleai:'J.)'eStab!ished that Jie Of sJie 

'.has bee~.a resident for one year prior to the residence deteti:h.ination date(§ 54010, subd. {d)). 
"Therefoi"e, staff~mds that fie~~ormirig these actiVities (as req@.,.ed by ~aL CodeR~gs., ti~. 5, 
§ .54010, subds. (b) & (d)) 6 is not a state-mandated new program or higher level of service 

·within the meaning of article XIII B, section 6, for studentresidence information reqUired'before · 
1975.47 . ' ' . .•· . . .. ·. . . ' - --- . ' ' . .· ' 

These act1Vities_in sectiori.54oio; s~bdivisions (b) ~·ough (d), pJ.ay be new~ however, for new 
· (i.e., post-1975) evid~nce or infqnn.ation th!l.t the coll~ge mus\req~f 'the .st)J~lent to sub,!!Q.it to . 
support.his or her res~dence classification (Cal.Code Regs., tit. 5 § 540) 0, subd. (b )). This is also . 

. true for information that the copege must "weigh" that was not required to be subrpjtted before 

46 ' . . . .-. . 
Register 82, No. 48 (Nov. 27, 1982) p. 635; Regl.ster 91, No. 23 (Jun. 7, 1991) p. 334; · 

Register 95, No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 
47 This finding doe~ not apply to the portion of sectio~ 54,010, subdivision (b), regarding 
receiving arid reviewing evidence of the student's ffu.ancial independence, which is discussed 
separately below. 
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. ~:;.;...~· -·· ... 

1975 (Cal.Code Regs., tit..5 § 54010, subd. (d)). The regulations to which these subdivisions 
apply are discussed below. · 

Subdivision (f) <;>fsection 54010, added in 1999 (Register 99, No. 20 (May 14, 1999) p. 333) 
states that "the district may alithoi:ize any information required by this section to be submitted 
electronically using encrypted digital signatures, as specified in Section 54300." Smee Hus 
section uses "may" and is therefore perp.llss!ve as to the corninunitY college's activity, staff finds . 
that it is not a state mandate-within the. meaning ofarticJe XIII B, section6 •.. · . 

Require applicant to supply. arid dismct to weigh; residence determination factors(§§ 54020, 
" ' ' ' ., . ' .. . ' " ... ' ' " '' .. ' ' ' 48 ' 

54022, 54024 & 54030): Clainrnnt also pled secti6Jis 54020, 54022, 54024 ari.d54030 of the 
title 5 regulations regarding residence determination. Section 54020 lays out the general 
regulatory intent: 

In order to establish a residence, it is"riecessary that there be a,uhi.on of f,!Ct and 
intent. To establish residence, a person capable of establishing residence in 
Californi[! must.couple his 0r .h~rp4y;sicaj presence in .Ca1if6niia with. ol;ljective .... 
evidence that the physical.presence is with.the intent to make· 8alifoi:nia.·the home.< , 
for other than a temporary purpose. . . .... ~ . , 

Se9tion54022 ,gtate13:thE1.t t)J.e person:.''m.~tb~;p)i,ysic;ally presentu1 California for one year prior 
to the residence det~rmination,date·to .. be,_classi;fied as.a resident·student~· It also states, in.·· 
•subdivision·(b), that-temporary absences do not resuit in losing California residence "if, dliring 

·.the absence, the pei;son always intended tci return fo California and did.nothing indm:sistent_with 
·that intent." And sti,bdJ.vis~dn: (c) states that physical presence "solely for edu·c11-ticmal pilrposes 
does not constiilite eS1:'ablishin'g cillornia residehce regardless of the length 0f that presence." 

. . .. ' 

Section 54024.lists the factors that demonstrate intent "to m_ake California the home for-other 
than a tei;nporary purpose .. '-:'.' .. Students who l;µ;Lve maintained a home continuously for two years 
in Califorhla (or if.under. 19, both the s.tudent ap._d his 9r he.r parent) are. preswned "to have the 
intent to make California the home for otµer than a tempOrC!JJ' pmpose unless the student has 
evidenced a contrary intent" by eng~ging in specified aqtivities. According to subdivision ( d), a . 

. student-who has 11ot maintaine9 a home continuously-for two years "sh~ be required fo provide · 
evidence of intent to malce California the home for other than a ten.1po~iily:pllipose,. Twelye. :,. .. 

. "objective manifestations of inteo,f'_ ar~Jisted 'in subdivision-(e) of sectig_11 ?.4024, ~g.c\!.as . 
. ownersillp or continuous occupfillcy 6(p;rop~rty, registering to vote and:voting in Calif()rnia, ·. __ . 
· licensing -from California for prores'sioiia.f'p~actice, active membership· iit service or social clubs, 
presence of spouse, c)illcl.l'en or oilier ci_a~:~~~r1:1tives, showmg a Cfilff()tbia home addr,e~s oti a 
federal income tax form', paying Ci:i.lifoima sfate income tax as a resident, possessing California 
vehicle lfcense 'plates; possessmg ·a California driver's lie'ense, maintaining perinanent military 

· address or home ofrecord in Califomia while in the armed forces, establishing and maintaining 
active California bank accounts, and being the petitioner for a divorce in California. 

Section 54030 outlines the requirements to reestablish residency .fl-fter relinqui~hib.g it __ by m.oving 
from the state. · · · · 

48 All these regulatfons were· added o~ amended by Register 82, No. 48 (Nov. 27, 1982) p. 636; 
Register 91, No. 23 (Jun. 7, 1991) p. 335; Register 95, No. 19 (May 19, 1995) p. 333. 
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The issue is whether these regulations (§§54020, 54022, 54024 & 54030) impose a state­
mandated new program or higher level of service. The Commission, like a court, does not 
examine these regulations in isolation, but in context of the enfu~ scheme of law of which they 
are a part so that the wh~le may be harmonized and retain effectiveness._49 Although these 
regulations do not mandate an activity themselves, they do when,read in conjU,\7.~tion with the 
requirement (in § 54010, subds. (b) & (c)) to require applicants to supply, and the district to 
weigh, evidence or information when making a residence classification. Thus, staff finds that -
requiririg applicants to supply information on, and for the district to weigh, the facfors lli these 
regulations is a state mandate. · -· 

Staff finds, however, that sections 54020, 54022, 54030, and most of section 54024. of the title 5 
regtilatiom are not a new program- or higher -level of service. Former Educati_on Cod~ sec~ion 
22847, subdivision (d), also stated: "The residence can be changed only by the union of act and 
intent." Fonner section 54020 of the regulations (Register 73, No~ 26 (Juri. 30, 1973) p. 637) 
provided: ·- - · 

...... 
.. ~' 

. ···. 

\, 

In order to establish;~- residence, it i:s 11ecessary that theri:; be a uiiion of act and 
--int6:Uf The ad'b.ecess8.i:y t() esta~lis_h Jegal"!'fsidence 'is: p~y}ica'.f-presence i.}1" ; ' 

:California; . Relevant indfoations of intentto make California one's residence 
include, but are not Iiinited to: voting in elections in Callforni~- and not in any 
other state; satisfying California personal income tax obligaj:ions; establishing an 
aobde fu the' sfate'-W-Iiere one's belongings are kept, licelliiing from the state for -
profe~~ltc;irial practice; piaintaining active residerif memberships iii California 
pro'fessl.oiial orgiuili:a:tions; maintainillg California vehicle license plates and/or 
operator's licerise; niailltaining active savings arid checking accounts in Califorriia 
bfiliks; ri:tamtalliing permanent military ad.mess or home of record in' Cfilifori:lia in. 
the armed forces; engagement in litigation for which residence is ieqtiired; 
showing California as home address .on federal income tax fornis; and absence of 
a.1!;' of these indications in other states durip_g any periqd for which reside11ce in 
California is asserted. Documentary evidenc_e, includlng but not limited to the 
foregong, [sic] may.be required. No single factor is controlling or decisive. 

·- . . ' '. ' .. •' - ' 

_ Section 54022-defines physical presence in California for purp,qses of re~idence determination. 
Staff finds fua,t_it i§_ St.Ib~~-antively the satl).e activity as the resid~nc~ determination under section 
54010, subdivision (d), as discussed above. · 

- -

Subdivision (a) of section 54022 is also substantially similar to the 1973 version of section 
54002. The 1977_version (Register 77, No. 45 (Nov. 5, 1977) p. 636)-readta.ttollows With 
strikeout textfor the 1973 version, compared to the underlined text in the current version: 

In order to be classified as a resident for tuition purposes, a studen.t must fta.ve 
been a legal resident Of be-physica]!y.presenHn California for mete thflfl one· year 
tn1:l'l'l:ediate1y preeeding prior to the residence determination date fur thw tern1 
dtlfi:ng vohleh he pwpeses te attend a California Cemmt11i:iiy Cellege ~ 
classified as a resident student. 

49 Hartwell Corp. v. Superior Court (2002) 27 Cal.4th 256, 280. 
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And the 1973 version of section 54020 (Register 73, No. 26 (Jun. 30, 1973) p. 637) included: 
"The act necessary to establish legal residence is physical presence in California." 

Therefore, because it does not mandate a new activity on a community college that is different 
from the pre-1975 regulation, stiilffinds that section 54022 of the title 5 reguleitions50 does not 
constitute a state-mandated new program or higher level of service within the mearung of ruiicle 
XIII B, section 6~ · · · 

Section 54024 de$nes expression -of intent to make Califorriia a home for other than a temporary 
purpose. Most of the fa()tors that establish this intent are the same as those in the 1973 version of 
section 54020 (Register 73, No. 26 (Jun. 30, 1973) p. 637). The information regarding these 
factors establishirtg intent is obtained through a questionnaire (Cal. Code Regs., tit. 5, § 54012), 
which is discussed separately below. 

The 1973 version of secti.aB 54024 (Register 73, No. 26 (Jun, 30, 1973) p. 637) stated that 
"Documentary evidence, including but not limited to the foregong [sic] may be required [to 

. e~tabli~li r~siden9,e ],}'. The ."fgregoip.g" refers t9 :the 11 factors that establish ir),~ent to make. 
California one' s.residen(;.~~,~J»is is r~ad .together .With former section 5401 o regffe.ing !'residence 
classification of eill students" fo be made "for each terin at each college· .... " Thus, ·' .. , ' 
consideration ofmpstJif:tb.e factors regarding residence Classification we.ii required ptfor fo 197'5 

. . . (\:iDder forri:ier §§· s4orb-&;-'54024). .. . . . 

-'"" ' ·''·' One f~ctor ~~~1is. :~~ti~~; The 1973 .regulation requireq weighing ~'vofmg in eiections in .. : : : · · 
. , . ,· California and not in any,qther state." The ci.lrre.nt regulation requires weighin,g, "registering to· 

vote and voting in Ca.iifoinia, '' Since these requiie submi~sioµ and consider:i:i,tion of different · 
facts, staff finds that \.Veig1:\ing "regi,stepng tq V\)t~ 'in 9aliforni[l" is a new program Or higher e 
level of service,:gn a cqmmunity college .. Requiring ~bmission, of, and weighil;lg,_ informatjon on 
"voting in California" is not a i.lew"progranior higher level of service, howev.er, because it was 
required before 19}5, · · · · 

Requiring information on and weighing the following factors was not required under prior law. 
These were added in 198~ (Register 82; No. 48 (Nov. 27; 1982) p. 637) and Eire reqttitedUn.der 
current section 54024, subdivision (e); cifthe title 5 regulations: . 

• Ownei:ship"6fi:6~ideriti!il properfy '(forme~ § 54020 onlystated "establishing an abode in 
the statewhere.o:n.efa.belonging.s;are kept.'')· · 

• Registerlng t~-~;l~ hi California. · 

• · Active membe~~hiP.iii service or social clubs. 
• I •,,·, 

• B~irig th~ petition~r for a divorce in California:. 

Therefore, stil.ff finds that it is a state~mandated new program or higher level of service for a 
community college to require applicants to supply the fofu, points of information listed above, 

50 As added or amended by Register 82, No. 48 (Nov. 27, 1982) p. 636; Register 91, No. 23 
(Jun. 7, 1991) p. 335; Register 95, No. 19 (May 19, 1995) p. 333. 
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and for the district to weigh them, in order to determine the student's residence classification 
(Cal. Code Regs., tit. 5, §§ 5402451). · . · 
Section 54030 (added by Register 82, No. 48 (Nov. 27, 1982) p. 63 7) states that if a student or 
parents of a minor student "relinquish Califomia residence after moving from the state, one full 
year of physical presence, coupled with one full year of demonstrated intent to be a California 
resident, is required to reestablish residence for tuition purposes, except as provided in Education 
Code section 68070."52 

· · 

It is mandatory for th<) community college districts to require applicants to supply infonnation 
regarding reestablishing residence, and for the district to weigh it to determine the student's 
residence (Cal.Code Regs., tit. 5, § 54010, subds. (c) & (d)). And th.is determination, for a 
student or parents of a minor student who relinquished residence, was not required before the 
1982 regulation. TI1erefore, staff finds-that it is a state-mandate for a community college district 
to require a student to supply information, and for the district to ·weigh it, regarding whether the· 
student or the parents of a minor student who relinquished California residence after moving 
from the state has reestablished residence .by olle fuli year of physical presence coupled with. 

,. ~·c:<:c7:c~.dembnstrated intent to be a California res\dent."""(Cfil".Code Regs:, tit. 5, §§ 54030 (Register 82, · ··· 
No. 48 (Nov. 27, 1982) p. 637.) Staff also finds that tbis is a new program or higher level of 

. -1·: service, since it was not required before the 1982 regulation. · 
-·· ' . 

;;, . 

. . .. . .. ... Residence classification auestionnaires (Cal.Code Ree:s .. tit. .5, o§ 54010 (e) &54012):.Section . 
..... ... 540}0,'7subd1vision (e) of the title 5 regulations states: "Applicants shall certify their answers on .. ·.· 

resi~enc_e questionnaires under oath or penalty of perjury." 

A Cl~imant also pledsection 54012, subdivision (a) (added by Register 82, No. 48 (Nov. 27, 1982) 
W pp. 635-636) of the title 5 regulations, which states: "Each community college district shall use a 

residence questionnaire in making residence classifications." Subdivisions (b) through (d) . 
identify what the residence questionnaire must ask. Subdivision (e) states: "The Chancellor shall 
proyide a sample residen.ce questiorinarre which districts may use in complying with tbis 
requirement." . . .. -·· . . . . 

Basep on the mandatory language in _sections 54012 and 54010, subdivision (e), staff finds that it 
.• cc: . · .. is a s~te mandate fcir.ccunmunity colleges to use re;;idence questionnaires, and to require· . 
. '.~.~. Jl,P.PQSIJAts tq certify'their answers oi:iilie111 ilnder oath or penalfy of perjury .. '. . 

------··-· __ ,, . ....;.. ~:;'.~-~-., __ ·-· -· . . 

As to whether these activities are a new program or higher level of service, however, the 1973 
title 5 regulations, section 54010 (Register 73, No. 26 (Jun. 30, 1973) p. 635) stated: 

Residence classifications of all students shall be made for each term at each 
college starting at the tin1e processitig is commenced .on applications for 
admission, readmission, or registration. Classifications shall be based on . 
evidence presented in, and supporting, the applicant's answers to residence 

51 
Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (Jun. 7, 1991) p. 334; 

Register 95, No. 19 (May 19, 1995) p. 333. 
52 

Education Code section 68070 involves a student who remains in California after his or her 
parents move elSewhere. · 
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quesiionnaires and supplemental residence questionnaires authorized by the 
district governing board, such further evidence of residence deemed necessary by 
the institution, and such further evidence of residence as the applicant wishes to 
submit. Applicants answering their residence questionnaires and supplemental 
residence questionnaires shall be required to ce1iify them under penalty of perjury 
or certify them under oath before an employee of the institution authorized by the 
district governing board at each institution to administer such oaths, or.to certify 
them under oath before a person autho'rized to admiriister oaths under the laws of 
the political entity where the oath is to be administered. [Emphasis added.] 

Tilis 1973 version of section 54010 indicates that residence questionnaires were used before 
197 5. Since residence classification was required under prior law (as discussed above), and it 
was based on the residence questionnaires, then using residence questionnaires.was required 
under the 1973 version of section 54010, and it is not a new program or higher level of service. 

Moreover, under current law the Chancellor's office provides a sample residem;e questionnaire 
(§ 54012, stibd (e)). Under prior'law, the ·~residence questionnaiies and supplemental residence 
questimmail'es [werej ~ulli6nzed by the district governing board." (Former§ 54010.) 'fhus, 
developing the questionnaires is also not a new program or hi~er l(!:vel of' service~ 
Staff finds, therefore, that sections 54012, subdivision (a), and 54010, subdivision (e) of the title: ... 
5 regulations are not a state-mandated. new program or higher level.of service •. ; The·requirement · 
to use questionnaires, and requiring applicants to certify their answers,under oath or penalty of 
perjury, were both required under the 1973 version of section 54010, as quoted above. 

Although the questionnaires are not new, the 1973 regulations did not list their contents, which is 
now listed in section 54012, subdivisions (b) through (d) (added by Register 82, No. 48 
(Nov. 27, 1982) pp. 635-636) as follows: 

(b) 111e residence questionnaire shall ask each student where the student has 
maintained his or her home for the last two years and whether :the student bas 
engaged in any activity listed in subdivision (f) of section 54024.5

.
3 

. { c) The questionnaire shall ask e~ch student under 19 years of ag¢ where the · 
Parent has lived forthe last tWo years and where the parent bas engaged in any 
activity listed in subsection (f) of section 54024' .. 

(e) If the student, or the student's parent if the student is under age 19, has either 
maintained a home outside of Califoniia at any time during the Iii.st. two years, or 
has engaged in any activity listed in subsection (f) of section 54024, the student. · 

53 Section 54024 of the title 5 regulations, subdivision (f); states: "Conduct inconsistent with a 
claim of California residence includes but is not limited to: (1) maintaining voter registration and 
voting in another state. (2) Being a petitioner for a divorce in another state. (3) Attending an 
out-of-state institution as a resident of that other state. (4) Declaring nonresidence for state 
income tax purposes." 
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shall be asked for additional evidence of intent to reside in California such as that · 
identified in subsection (e) of section 54024.54 

. 

This expa11ded infonnation in the questionnaire requires the commun.ity college to revise the 
questionnaire based on the sample provided by the Chancellor's Office (a one-time activity) and 
to "weigh the infomiation provided by the student and detemline whether the student has clearly 
established that he or she has been a resident of California for one year p1i.or to th~ residence 
determination date." (Cal. Code Regs.; tit. 5, § 54010, subd. ·(e), Register 82, No. 48 
(Nov. 27, 1982) p. 635; Register 91, No. 23 (April 5, 1991) p. 334; Register 95, No. 19 
(May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333.) 

Therefore, stafffmds that section 54012, subdivisions (b), (c) and (d),55 and section 54010, 
subdivision (e),56 of the title 5 regulations constitutes a state-mandated new program or higher 
level of service witllin the meaning of article XIII B, section 6, for the community college district 
to revise its questionnaire based on the sample provided by the Chancellor's Office (a one-time 
activity), and to require the student t(l supply "under oath qr penalty of perjury,"(§ 54010, . 
subd. (e)) and for the district to weigh, the following infom1ation in residence questionriaiies to 

... dete1'iiiii1e the sti:tdent's residence classification: · · · : , · · · · :: ·-· ·· ., ... :·."'~"">''-'.';;: __ ., · · : : 

• Where the studenthas maintained his or her home for the last two years and whether the 
_,,, student has engaged in any activity listed in .. subdivi~ion(f) ofSectic)n S4024.'6fthe title 5 
"Ee. r~gaj_~:tio11s, \.e., has maintained yoterreg~s_tration in iuioth~r s:tate.ai1tj.voted in.another state;. 

was·'apetitioner for a divorce in another state, has attended an out-of-state institution as a 
resident of that other state; has.declared ~~nreside:iJ.ce ·for state income fax p~oses. 

~. For each student under 19 years of age, consideration of where the parent has lived for the 
last two years and where the parent has engaged in any activity listed in subsection (f) of 
section 54024 of the title 5 regulations. 

•
0 

If th~ student, or the student's parent if the student is under age 19, has either maintained a 
. ., hom~e,:°utside of California at any time during the last two years, or has engaged in fil1Y 

54 Section 54024 of the title 5 regulations, subdivision (e),'states: "Objective m~p.ifestations of · 
intent to establiSh California residence i.Ilclude but are not li.riiited to.: ( 1) Owne'rshlp of·· - . .· 
residential property or continuous occupancy of rented or leased property in Caqro'foia;l''.:"':·:c:·:··:c, ' 
(2) Registering to vote fil1d voting in California. (3) Licensing from California for professional 
practice. ( 4) Active membership in service or social clubs. (5) Presence ofspoµ~e" ch.ildren or 
other close relatives in the state. (6) Showing California as home address Oll federal income tax 
form .. (7) Payment of California state income tax as a resident. (S)° Possessing California motor 
vehicle license plates. (9) Possessing a California driver's license. (10) Maintaining permanent 
military address or home of record in California while in filmed forces. (11) Establishing arid 
maintaining active California bank accounts. (12) Being the petitioner for a divorce in 
California." 
55 

Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Register 91, No. 23 (April 5, 1991) p. 334; 
Register 95, No. 19 (May 19, 1995) p. 333. 
56 Register 82, No. 48 (Nov. 27, 1982) p. 635; Regist~r 91, No. 23 (April 5, 1991) p. 334; 
Register 95, No. 19 (May 19, 1995) p. 333; Register 99, No. 20(May14, 1999) p. 333. 
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activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall be 
asked for additional evidence of intent to reside in California such as that identified in 
subsection (e)ofsection 54024 of the title 5 regulations. 

Financial independence(§ 68044, Cal.Code Regs.; tit. 5, §§ 54010 & 54032): Education Code 
section 68044 (Stats. 1981, ch. 102) requires the state-adopted rules and regulations to "include 
provisions requiring that the financial independence of .a stlident classified as a nonresident 
seeking reclassification as a resident shall be included among the factors to be:considered fu the 
determination of residency." Later in section 68044, it defines a financially independent studen{ 
as one who meets all of the followmg ·criteria: 

(a) has not and will not be claimed as an exemption for state and federal tax 
purposes by his orher patent in the calendar year the reclassification application 
is made and in_any. of the three· calendar years prior to the reclassi.ficatio11 ..... . 
application, (b)has not and will not receive more than 'seven hundred fifty dollars 
($750) per year i.D,.financiatass,iStarn;e :from his or her par~I\t in the calendar ye¥ 
the reclassificati.ori application"is made an.d in any oftl:ie three calendar years prior · 

·to the reclassificatiori. appjjcation, and (c) has riot lived Bn.d will not live for more . 
than s.~ ".Y~elcs '.-~ t,he·hoi:D.eiofhis or her parent during the calendar year the · 
reclassi:fication:,application.is made _and.in any of the three calendar years prior to 

. :-· .''.f·. ·._·.:··•_·; · d.": ~,!,1: ·:;·-=~~o::··'!,i..··:~~·:;n":1 i.!:'; t··" ~·;·.,;~' q·~:··- · ··· · · · · . 
the rec!EU?s1:fication a'p~~1c~l1_~n'. :.'. ~. ·. · _. _ . 

··' .. , ... ''' . . .... .... . . .. . . . ....... """ 

Section 54010, subdivif?iO.IJ.·(b);;of;tl).ectitle 5 regulations (added by Register 82, No. 48 
(Nov. 27, 1982) p:·635)·states: "The s:tUdent shall be required to present evidence ofphysicai 
presence in ~aljfornia., intent to make California the home for other than ate:r;n11orary purpose 
and, ifthe sttident wa.S cla.Ssified as a nonresident the preceding term. financial independence." 
[Emphasis adciecLJ . .. · · 

·'.. 

Section 54Q37};ifthe title 5 regulations (added by Register 82, No..48 (N'ov. 27, 1982) p. 637) · 
also conce~ ffnancia1 independence. Subdivision (a) of section 54032 requires students 
seeking recfassification as residents, if they wei:e classified as nonresidents in the preceding term, 
to be '_'determined :fina.ricially independent or dependent in accordance with Education Co.dti 

·. section 68044." A financi~lly independentsfudeiit "may be reclassified as a resident if the . . · · •c" ,·, 

'. _ ·student bas met the requirements of seetion 5402057 for· on_e yeft!-:_pij.o~ tq .i:bY. residence . · ··· ' . 
determination date."(§ 54032, subd; (b).) Section 54032"s i·emafuingi subdivisions specify how 
financial independence affects the residence clruisification as follow~: · 

(c) Iii d.eterdi'irlirig whether the stude~t l;g1~ objectively manifested intent to · · 
. establish <;::alliornia residence, fuia.Ilcial fodependenqe shall. wefah in favor of 
fiD.di:hg California re:;;idence, and financial dependence shall weigh against finding 
c'8.H:foifua teiii<lence . .. . 

57 Section 54020: "In order to estaolisb a residence, it is necessary that the~·e be a union of act 
and intent. To establish residence, a person capable of establishing residence in California must 
couple his or her physical presence m California with objective evidence that the physical 
presence is with the intent to malce California the home for other than a temporary purpose." 
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(d) Financ;ial dependence in the current or preceding calendar year shall weigh 
A more heavily against finding California residence than shall financial dependence 
W in earlier calendar years. Financial dependence in the cWTent or preceding 

calendar year shall be overcome only if:(!) the parent on whom the student is 
dependent is a California resident, or (2) there is no evidence of the student's . 
continuing re'sidence in another state. 

Staff finds that determining the student's financial dependence·or independence, if he or she was .. 
classified as a nonresident in the preceding temi, is a state mandate. As stated in subdivision (a) 
of section 54032: "A student seeking reclassification as a resident, who was classified as a 
nonresident in the preceding term, shall be determined financially independent or dependent in 
accordance with Education Code section 68044." [Emphasis added.) Subdivisions (c) and (d) of 
section .54032 expound on the weight financial independence is given in determining California 
residence. These subdivisions, in addition to tlie definition of financial independence in section 
68044 of the Education Code, define the scope of the mandate to determine financial 
independenc.e: .. ·' _ . _ . · .. :!'-"• ·:: _ -. : · · • ·- . 

Subdivision (b) cifsection 54016-iiFti'ile'S'cRegister 82, No: 48 (Nov: 27, 1982)p. 635) Sffi\11itri:Y ;.,,, · 
.requires the student to "present evidence of physical presence in California, iliterit to ri:uike · 

, _, Ca1ifort#ii)h_¢ home fQr. otlief-thiiµ,alei:riporary purpose and, if the student was classified as a 
:- non'resident"in the preceding tert:ti; :fu'iancifil ihdependence." This sectioi1 contains the sa.nie 
--requirenient as· in: sec'fiC:in-54032,"slibdivisiciii''(a}, bl.if emphasiies'tlie sfudent's responsibilitY m· · · --·· 

· ~ presenting the evidence of financial independence. And subdivision ( c) of si;:ction 54010 
"emphasizes the community college district's resp~nisibility to "require applicants to supply .. e ~. infomrntion as specified ... " regarding student financial independence, an10ng other things. 

· The next issue is whether thi_s determination is a new program or higher level of service. Prior to · 
1975, former Education Code section 22851 (Stats. 1972, ch. 1100) stated: 

~-... 

A. student who is a minor and who provides evidence that he has been entirely 
~~If-supporting and actually presentin California for more than one year 
ii:nmediately preceding the residence determination date shall be entitled to 
est~blish his ow;j_ residence:if he meets the other retjiiirement~ -of this chapter. 

. ,.. . ·- ·-·· .. ' .. · . .,• . 

'Fmmer ~ection 54o3f of the' tltfe:s'·i.¢kiiiitibns.stated: . .. · ... ' 
. -··· .....•... . . . •·· ;. -·1-.• ,. ••M,_,_ .• •.>. ,, •.. :\,• 0 , ,,_•:•,· .• .. 

Any llli.nor- student c·1am:img.application of the self-supporting exception pursuant 
_ to E_dt1ca~ion Code S~.c;ti,q.~ .~.f 851 shall provide evidence to the admissions officer 
such as: documentation showirig earnings for the year immediately preceding fhe 

·residence- deternii.nati6n date for the quarter, semester or terin of attendance, a 
statement that fhe student has actually been present in California for said year -
(short durational stays away from fhe state will not preclude the accumulation of 
time), and a statement showing all expenses cifthe student for said year. 58 

Thus, although a self-supporting exception existed under prior law, the current definition of 
financial independence does not resemble pre-1975 law in that the current definition consists in 

. . 
58 

Fonner California Code of Regulations, title 5, section 54031; Register 73-26 (Jun. 30, 1973) 
pages 636-637. 
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the factors in subdivisions (a) through (c) of Education Code section 68044. Those factors 
require that the student not be claimed as a tax exemption by his or her parents, not receive more 
than $750 in financial assistance from them, and not live in the parents' home for more than six 
weeks during the calendar year . 

. Therefore, staff finds that determining financial dependence or' independence, for_ a student 
.. classified as a nonresident in the preceding term, is a new program cir higher level of service, 

since it was not required before the 1982 ad9ption of sections 54010 or .54032 of the regulations. 
Specifically, staff finds that it is a state;-mandated new program or higher level of service for the 
community college district to require· the student to subfili.t, .and for the districHo weigh, 
information· op. whether the student (I) has not and will not be claimed as an. exemption for state . · 
and federal tax purposes by·his or her parent in the calendar year the reclassification application 
is made and in any offhe three calendar years prior to the reclassification application, (2) has not 

' and will not receive more than seven hundred fifty dollars ($750) per year in financial.assistance 
from his or her parent in the calendar year the reclassification application is made and in any of 
the three calef!.dar years prior to the reclassification application, and (3) has not lived and will not 

· live for more than siX weeks in the home of his or .her narent during-the calendar year the 
.. reclassfffoat'im~ appj.ic;ati.011 is ma.de and in apy of th~ three c'cue~dar years i;irior to the 

· · reclassification.application. (Ed. Code,§ 68044, subds. (a), (b) & (c), Stats. 1981, ch. 102, Stats. 
" 198i,' cb'..'1070;'Cal.Code Regs, tjt. 5, § 540iO, subd.'(b), Register 82, No. 48 (Nov. 27, 1982)' . 
-~p.,635; Register 91, No. 23 (April 5, 1991) p, 334; Regfoter9S,No.19 (May·l9; 1995) p: 333,; 
Register 99, J'.{q_. 20 (May 14, 199.9) p. 333 .) 

C. Nonresident Tuition Fee 

Education Code section 68050 states: "A student Classified as a nonresident shall b~ ~eqUired, 
except as otherwise provided in this part,.to pay, in addition to other fees required by the 
institution, nonresident tuition." 

Education Code section 76140 requires community college districts to. charge a tuition fee to 
nonresident students,,fil;t(authorizes the _colleg~§.J:.o exempt all or parts of the fee for nonresidents 
who (1) enroll for Slx or fewer units, or (2) noniesJ.dents who are citizens and residents of foreign 
countries if.they dempnstfate a financial need for the exempti~n: Subdivision (b) authorizes the 
comniullily college districftci contract with "other gC?.ve1mnen~s (state, county contiguous.to . ' 

· - Cal:i.f0iT,:iL..,·f~di::ral, orforeign) f()r payinent,ofJ.?.pnresident student's tuition fee. Subdivis_ion (c) 
'· ... prohibits iioi:rresident stt.idents from befug' reported as full4ime equivalent students' for purposes 

of apportionment, with exceptions. Subdivision ( d) requires the community college district to set 
the nonresident tuition-fee not iatet'than February 1 of each year for the succeeding fiscal :year, 
and requrres notice tci .. the nonresidenf students of tuition fee charges: SubdiviSforis ( e) and (f) · 
provide formulas for setting tuition rates for nonresidents. · 

The first issue is' dvci. which amendments to sectio~ '7<:iJ 46 does the. c~m.m.iss.~,oIJ, have . 
jurisdiction. In addition to more recent amendments, Claimant pled section 76140 as amended by 
Statutes 1975; chapter 78 and Statutes 1976, chapter 9.90, both of which only .amended former 
Education Code section 25505.8 (a precursor to section 76140, relitimbered as such in StatS. 
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1976, ch. 101059). But since former section 25505.8 was not pled as a test claim.statute, staff 
malces no findings on Statutes 1975, chapter 78/0 and Statutes 1976, chapter 990.

61 
The 

Commission has Jurisdiction over all the amendments to section 76140 from 1977 to 1995, 
62 

Staff finds, however, that none of these amendments63 impose a state mandate on community . 
college districts except forStatutes 1989, chapter 985, as discussed below. · 

Subdivision (g), as added by Statutes 1989, chapter 9,~5, stat.es "41 adopl:ing I'! tuition fee fgr. . 
nonresident students, the governing board of each commtihlfy college district shall consider'• .. 
nonresident tuition fees of public community colleges in other states." Also added by· Statutes 
1989, chapter 985 was the following now in subdivision (d): 

The gciveri:lin:g board of each community college district shall provide nonresident 
stu:dents with notice ofnonresidenttuitibn fee charges during the spring term 
before the fallterm'in which the· change willta:ke effect Nonresident ruition fee 
increases shall be gradual, moderate, and predictable. 

Based on the plain language of the provision, staff finds that subdivision ( d) of Education Code . · 
.... ~ s'ection 76149 (Stats. 1989, ch. 986) is a stat~Jitanciate to ·nqtify the _nonr,esident student of .... 
. 'nonresident tuiti0i1 fee charges during tf1e sptii}g't~rm before the fall tetri1 in which the changii ~- -

. will take effect. For the same reason, staff also fmds that section 76140, subdivision (g), {Stats~, 

59,~e'atilendmenftO·sediOi:J. 76140; renumbering former section 25505.8, by Statutes .1976, · ...... 
·chapter 1010, was not pled by claimant. 

& 60 nus 1975 amendm~nt alterea'the calchlatioi:J. foflhe per-unit tuition fee for colleges operating 
9 oµ•,a quarter system: (the 1973 ver§ion only considered dividing the fee by 30 units, which was 

amendeg fo add "for colleges operating on. the semester syst!')111 and 45 (urnts) for colleges· 
operating 0n. the quarter system." It also changed the criteria for the exception to the mandatory 
fee_forcnonresiden.ts; '·' .......... ·::···· . 

M;ifle;1976 amendinerit requited the Citizen and resident of aforeign country for which a 
community c9f!ege distrfot may' ex.empf'frorri the noniesiderit tuition fee fo demon_strate a 
finaifoial need for the 'exemptl.6n, and capped the exemption at not more than 10 percent of the 
nonresi'd'ent fofo°igii studenfa ati:eridi.rig. It also changed the m'ethod for 'calculating the . . ·· · 

···" · " .. , .. , rfomesident tuition: · · ·· · : .. " . 
62 . ·"' • : . . : . . " . . . . . . ... 

Statutes 1977, chapter 3 6 a11d Statutes 1977, chapter 2,42 replaced reference~. to graq~s, 13 and . 
14 with "a commtinity college" and made other nonsubstaritive changes. Statutes 1979, chapter 
797 removed a reqUiremellt to repOrt.fo the Board ofGo'vemors. Statiites 1980, chapter 789, .. ' 
changed the !prov1sibii regarding reporting nonresident attendance, set a deadime:of Febniary l · . 
for th'e: 'dis'tri\::t govemmg board 'fo set noriresidenf'hlition. rates, made permissive the former . . 
requiremen.tfoFilie!fee t6'be pilid ili equaf:i.nitallilleiits, ancFil.lterec,l. the tuition setli:iig foi.iriUla; · 
Statutes 198 3; chaptef 3l7, 'amended the nonresident fuiticin formhla. Statutes 1992,' chapter 170 
also amended the nonresident tuition formula. Statutes 1992, chapter 1236 added subdivisions 
(i), G), and (le), which authorize certain smaller districts to exempt certain students from the 
mandatory fee, under certain circumstances, and describes how those students are reported for 
apportionment purposes. Statutes 1995, chapter 758, made rionsubstantive changes. e 63 The amendment of Statues 2005, chapter 654, was notpled so staff makes no finding on it 
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1989, ch. 985) is a state mandate for community college district governing boards to consider 
nomesident tuition fees of public community colleges in other states in detemUning nonresident 
tuition fees, and to make the tuition fee increases gradual, moderate, and predictable. 

Staff also fmds that these activities in amended subdivisions ( d) and (g) are a new program or 
higher level of service, since they did not exist before Statutes 1989, chapter 986. 

D. Exceptions to Determination of Nonresidence 

111e Legislature has granted specified groups of students the right to resident Classification who 
would not otherwise qualify for residence, entitling those students to resident tuition. 

In determining whether the following regulations constitute a state-mandated new program or 
higher level of service for the individual categories of students discussed below, the following 
regulation (Cal.Code Regs., tit. 5, § 54010)64 applies to the regulations discussed in this section 
of the analysis: 

· (c) Ccnnm~tycollege P.istricts shall require applicants to supply.-infonnation as .. 
· · spedfied iti.'Ws sl.ibchapt~r [Subch~pter 1- Student Residence ClassificationJ_and · 

· niaYrequ.ire:~aditfo~iai irif61niatioi1 as demmrd necessary: ·. ·- . _. · 

And for those activities that require determining·California residence, the following title 5 
regulation (also in§ 54010) also applies: - · · · · ·· · . · ·'- · :: .. '· · ·· · 

.. _. - . -·· ~·.· ·. 
( d) 111e districfshall weigh tlie informatfon" provided by the sfudent and determiiie··. - . . . 
whether the student has clearly established that he or she has been ·a resideµt of 
California for one year prior to the residence determination date. 

The Commission, like a court, does not examine the following regulations and statutes in 
isolation, but in context of the entire scheme of law of which they are a part, including 
subdivisions (c) and (d) above, so that the whole may be harmonized and retain effectiveness.65 

. .. I •. 

This means that when the statutes discussed below (Ed. Code,§§ 68074, 68075.5, 68076; 68077, - . - . 
68082, 68083, 68084, 68130.5) entitle the student to classification as a California resident, the 
statutes are interpreted in light of the community college's duty to classJfy the student as a . . . . . , ...... -- · ~,- -
resident (Ed.Code-§·68040, even thour;_l~.this_s~c;ti9p, was not pied and steff.malces n? finding m~ ... , .. . 
it).· It al!?() meap.s :th.at.;when a studentjs_r~qµiri:id to provide documentati9n m com.phance with :. : -· 

· the 1·egulations disclissed below, it triggers the.cQ~munity college district's duty to require m -- _ ___ _ ··· 
.. : applicant to supply, and the district to we~iih, the specified documentation to determine the . . 

student.'.s re~i,deilc.~ status_(C~l.Co~e.ll~~s-, tit. _5, § .?.~010, subds. (c) & (d)). 

·Dependent of member of rumed forces (Ed. Code § 68074· Ca] Code Regs .. tit5. §§ 54041 
& 54050): Section 58074 ofthe Education Code concems "a natural or adopted child, stepchild; .. 
or spouse who is a dependent of a member of the arrned forces" ("military dependent") stationed 
in California on active duty. 1filitary dependents are entitled to resident classification for 
purposes of tuition and fees(§ 68074, subd. (a)(l)). For military dependents whose spouse or 

64 Register 82, No. 48 (Nov. 27, 1982) p. 635; Register 91, No. 23 (April 5, 1991) p. 34; 
Register 95, No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 

65 Hartv.1ell Corp. v. Superior Court, suprn, 27 Cal.4th 256, 280. · 
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parent is transferred out of state or retires from active duty, the student dependent does not lose 
resident classification until "he or she has resided in the state the minimum time necessary to 
become a resident"(§ 68074, subd. (b)} 

The issue is whether section 68074 is a state-mandated new program or higher level of service . 
. Fonner section 22853 of the Education Code (Stats. 1974, ch. 388)entitles a military dependent 
. to resident classification "until he has resided in the state the minimum time necessary to become 

a resident." ·If the member of the armed forces is transferred "to a place outside the continental 
United States where the i:nember continues to serve in the armed forces ... the student shall not 
lose his resident classification until he has resided in the state the minimum time necessary to 
become a resident, so long as continuous attendance is maintained." 

A comparison of the pre-1975 statute (fom1er § 22853) and the current one(§ 68074) indicates 
that classifying as residents the dependents of transferred active-duty personnel was required 
before 1975, so staff finds that doing so is not a state-mandated new program or higher level of 
service. 

G18:~.s.ifying as residents the deperid~nts of ~eti~·ed JD.ilit~ peri;qnnel, hO\ye~e_r.,··iY'"a.s p.q(a :Pcift of 
· tli~ µ~-:T975 statutes~ Th'ere:fore, staff finds that-EduCiitioifCode section 68074 (Stats: 1980, ch. 
580) is a state mandate onp1e coriwunity cqilege tq classify as residents those sttJ.derits who are 
dependents (as defined) of mili#ll)' personnel. who.·r~tire from active :dufy filfer the residence 
determination date. Staff also finds that domg sci is -a new program.or.higher level of.service. 

Seqif~~S4050 of the title 5 regulations indicate~ the.len~ oithe e~c~~tion from paying ... 
noi1rnsident iliition: · 

,.. Those exceptions from .payment of nonresident tuition provided by Education 
.. _ ('.ode sections 68074 (military dependents) ... apply for so long as the student 

qualifies under the terms. of either section 68074 or 68075. Resident classification 
:;,:, . ,for purposes ofdetennining the amount of tuition and fees includes eligibility for 
···•'·· Board of Governor's fee waivers . 
.... :1·-~' 

· The-1973 title 5 regulations, in fom1er section 54040, stated as follows (changed to§ 54050 by 
Register 82, No. 48 (Nov. 27, 1982) P• 638.2): · · · · · 

· · · Tli6se "excepti.on1 from'paymfaifofrionresident tuition provided. by Ed,~9~ti9J~. - .. 
. :-'-·Code.Sections ... 22853 (military dependents), and 22854 (miiitaryrriembersf' 

apply only so long as the student has not been in California long enough to have 
one year of California residence. · ·. · · · 

Staff fii1ds that section 54050 in the title 5 regwatioi.J.s is not a state-mandated new program or 
higher level of service. Before 1975, the exception for milit8.ry dependents was limited to one 
year before obtaining California residence.66 The current regulation states that the exception 
from payment of nonresident tuition applies for so long as the resident qualifies under the terms 
of Education Code section 68074, which states that the student dependent does not lose resident 
classification until "he or she has resided in the state the minimum time necessary to become a 

66 
Former California Code of Regulations, title 5, section 54040; Register 73, No. 26 

(Jun. 30, 1973) page 638. 
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resident. "67 According to section 68017, that minimum time is one year. Since the current 
section 54050 regulation is essentially the same as section 54040 in the 1973 title 5 regulations, 68 

staff finds that, as it applies to Education Code section 68074, section 54040 not a state­
rnandated new program or higher level ofsenrice (Register 82, No. 48 (Nov. 27, 1982) p. 638.2; 
Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No; 19 (May 19, 1995) p. 336.) · 

Section 54041 of the title 5 regulations requires the military dependent claiming 
residence status to do thefollo:wing._.The.J 983..amendments. are marked in underline.and 
strikeout (Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11; 1983) 

. p. 638): ....... '. ' 

[P]rovide ... a statement from the military person's commanding officer or 
personnel officer that the military person's duty station is in California op. active 
duty as of the residence determination date -Elf-iB-eutsido the oontinonta! United · 
8tates on aetive duty efter having been transferred ilii:mediately Effi.d directly from · · -. ·· ... ·' · 
a California duty station. or that the military person is outside of Califon:lla on 
active duty aft~r ·h'a.;.~g'been- transfen;ed'foiriiediately and'idirectly from a .. ' ' . .i. ,·. 

Califonlia duty station af'ter the i-esidciiice deteiiliiri'ation date': or that the !nilitary 
person has; .after.the teside1lce cietermillatio'ii:(fafo: retired. as an: adive member of 

.. the armed-fCif6'~!ro£4he·iJtl:ited'St~ie·s?A state!fientthat the Student who qualifies · 
' for resident cfa$§ifi6atl'6h as a natlil-i11"6't':i{a6ptgd 6hlia ~?stepchlld is a dependent ' ' 

of the rnilitfily person. for·an cxcriiptimi·orrfoderal taXes shall also be provided. · · 
' . . . . ' . 

In both versions·ofsectidl:i;54041;ii1 order to obWn r~sident Classification, the student must 
submit the doc'urnentatiordisted. This requirement is read in conjunction with section 54010, 
subdivision (c) and (d)'s·requirement for the community-college district to require applicants to 
supply information,. and for the district to weigh it. Thus, .staff finds thatrequirihg a studentto 
supply a statementfrom the military person) comrbanding officer or personnel officer, as 
specified, and a statement regarding the student's t~ status as a ~ependent, and for the distri_ct to 
weigh thls information, is a state mandate (Cal.Code Regs, tit 5, § 54041). This requirement 
would apply to both curren\_a .. s well as retired .niilitary pets(irni,et .' · · ·: .. · 

' . ' . . . . . ·' ~ 

, , , _ Staff also finds that reqtii:ring submissfoi.1 of these documents is a new program:or hig9-er level of. 
- .. , ·:·::<'· .• se:r:vice. The 197l.titl¢:Sie@latipn5; fa fohiiefs€cti9n 54032, st~ted as fQllows (chruigedfo: .\ ·. .. · 

§ 54041 by Register82, No.-48.(Nc:w. -27-,-19-~)p, f,3g){- ·,: '''. "'·'-· 7- ... -·· 
. : .:: "·, f;''··'-~:(,: ·.. ,,::.;·.... ::·· :,.-,;-,,~. : ·:" :": .. : . :·.' ' . . . ~ ·. ': :·: ''" 

A dependent or natural or adopted cliild, stepchlld or-spouse ofa member of the 
armed forces of the.United States claiming residence status pursuant to-Section · · . · 
22853 of the Education Code should provide the college .. admlssions officer with a 
statement froni the n:lliitafy' person's comma.lldiiig officer or personnel officer that 
the military person's duty station is in California on.active duty as of the opening 
of the semester, quarter or term, or is outside the contiriental United States on 
active duty after having been transferred immediately and directly from a 

67 Education Code section 68074, subdivision (b). 

68 Former California Code of Regulations, title 5, section 54040; Register 73, No.26 
(Jun. 30, 1973) page 638. 
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California duty station. A statement that the srudent is a dependent of the milita:iy 
person for an exemption on federal taxes should also be provided. [Emphasis 
added.] 

The 1973 and 1977 versions of the title 5 regulation (fonner § 54032, Register 73, No. 26 
(Jun. 30, 1973) pp. 637-638; Register 77, No. 45 (Nov. 5, 1977) p. 638.1) stated that the student 
should provide the admissions officer with a statement from the student that he or she is a 
dependent bf the military person for exemption on federal income taxes, and should provide the 
admissions officer with the following: 

[A] statement from the military person's commanding officer or personnel officer 
that the military person's duty station is in California on active duty as of the 
opening of the semester, quarter or term, or is outside the continental United 
States on active duty after having been transfe!Ted immediately and directly from 
a California duty station.'·· -

~J!:\f:f.flJl.gs th11t.form:~r ~-ec::ti,on 5.40p·2. of the title 5 regulations (Register 73, No. 26 (Jun. 30, 
. )J_J]lp.J2'.'....637;~§.3.~;_Register 77, 'No:'45 (Nov. 5, 1977).p .. 638.1).49.!eJJ,.1.10\ ~89-date an ac~ivity" 

:·:..;· •• :. . • • ' ' ' ' • • ' ·;·: ·' .•.• ··~ ~:~ •• .:.... ..: :.:: 4"' ... 

· ,,. By c011trast;-cunen,t seotion 5404};(added· by Register 82, No. 48 (Nov. 27, 1982) p. 638) states· 
.·.~-·. _;;;,.:~.;t!;iaJ thos~ statenients "shall" be provi9ecl r_egarding active duty status; of "that the military person .·.· 

• · -... :has•;· after' the residence detem1inatimidate, retired as· an active member of the am1ed forces of the . ' .],; . 

-- ,. "'l:Jnited· S.tates." Therefore, stafffmds that section 5404-1 bf the· title 5 regl.i:lations (as added by · ·· · .. · · · · 
· Registe~·s2, No. 48 (Nov. 27, 1982) p. 638) is a state-mandated new program or higher level of 

service o,n community c_olleges to require the srudent to supply the documentation specified. 

A In summary, staff finds that Education Code section 68074, in the context of the community 
• college'~,duty to classify a student-as a resident or nonresident(§ 68040), imposes a state­

mandated new ]Jrogram or higher level of service on community colleges to: 

. ·;:, 

·· -• C-lii:ssi:fy as residents for the purpose of detenll.ining the amount of tuition and fees those 
·· ,. dependents.(defined as a natural or adopted child, stepchild, or spouse who is a dependent 

· · of"ai'i~·e;nber of the anned forces) of military pc;:rsonnel who retire from active duty after 
the r.esidence.determination. date µntil the,student. dependent has resided in the state .the . 

. _,,;, mini.1ni.iri1"time necessarY,tocbeC:ori1~·a:resident\·(Ed. Code, §'68074, Stats', ·1980, ch.·580; · • 
.... Stat'1F.1'98-9;~0hf-'-900;''Stats: 2000, ch. 5?1J · " ~"'""'·"-~'c:=.~., ...... . 

Staff also finds that section 5404 i of the titie 5 ie~lati~ru is a state~mru'id.ated newprogram or 
· · higher level of service for a--commuriity:·college district'to ·require applicants claiming residence·· 
· status pursuant to section 68074 ~fthe Educati~n Code (f~r current or retired military personnel) 
to supply, and for the district to weigh, the following in determining the applicant's residence: 

• A statement from the military person's commanding ~ff1cer or personnel officer that: 
(1) the militii.iy person's duty station is in California on active duty as ofthe residence 
determination date; or (2) that the military person is outside of Califom.la on active duty 
after having been transfened immediately and directly from a California duty station after 
the residence determination date; or (3) that the military person has, after the residence 
detemunation date, retired as an active member of the armed forces of the United States. 
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a A statement that the student who qualifies for resident classification as a natural or· 
adopted child or stepchild is a dependent of the military person for an exemption on 
federal taxes. (Cal.Code. Regs., tit. 5, § 54041; Register 82, No. 48 (Nov. 27, 1982) 
p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638. Register 91, No. 23 (April 5, 1991) 
p. 336; Register 9~, No. 19 (May 19, 1995) p. 335.) 

Member ofanned forces (Ed. Code.§ 68075: Cal.Code Regs., tit. 5. §§ 54042 & 54050): Section 
68075, subdivision (a), of the Education Code (Stats. 20QO,_ch. 5_71) states: . 

.An undergraduate student who is a merobei· of the armed forces of the United 
States stationed in this state on active duty, except a member of the anned forces 
assigned for educational purposes to a state-supported institution of higher 
education, is entitled to resident classification only for the purpose of determining 
the amount of tuition and fees. 

Subdivision (b) of section 68075 concerns students seeking a graduate degree and is therefore 
not applic;.able to community colJeges, tl1e .subjec(9fthls claim. Cla,ipif.l.llt pied versions of ; •· : · 
section 68075 starting with Statilfos -198J, chapter)OO. · -- .. · -·· - - .· .-.· · 

The issue.is whether.section 68075 is a state-mandated new program or higher level of service.-·.· 
. Former Education Code section 22854 GStats. 1972, ch. 1100) stated:. -. ·- - ~ ~ -- ' · ··-

. . . ..· . .. : - . ~"~~::,;,.:..-:.'.~: ·. .. ' . . .·. ~:~ .. : .. .:.. 
A student who is a member of the armed forces of the United States stationed ili 
this State on acti~'e dtity", except a member of the armed rorces assigned for 
educational purposes to state-supported institutions of higher education, shall be 
entitled to resident classification until he has resided ID. the state the minimum 
time necessary to become a resident. 

Because there is no substantive diffe~ence between section 68075, subdivision (a), and former 
section 22854, the pre-1975 statute (or fonner § 68075, Stats. 1976, ch. 1010), staff finds that 
section 68075 does not impose a state-mandated new program or higher leveLof service on 
community colleges within the meaning of article XIII B, section 6. 

· Section 54050 of the title 5 regti.lations (Regist.er .. 82, No. 48 (Nov. 27, 1982) p. 638.2) indicates .. 
· the len~l;i. of the .e~ceptjm:r fi:P:rrl ,paying nonresident iirltic;n\ .as folloy.r_s.: ... . . , .. , 

··~~-~·~::~;..... . - :~.··. .:~·. ... . . ··<···-: .'. .. , ..... i.-. '··::···:1·· . 

-. -'·-·, _ Those exceptions from pay:::nent of.nomesideribtuition provided by:Education: _ 
Code ... 68075 (military.members) apply for so long as the student qualifies -
under the ternis of either section 68074 or 68075. Resident classification for 
plli-p'6ses of deteilninii:ig t'lie amount of tuitio~ and. fees inciudes eligibility for: 
-Board of Governor's fee waivers: 

Fornier section 54040 (Register 73, No. 26 (Jun. 30, 1973) p. 638) of the title 5 regulations 
states: "Thcise exceptions from payment of nonresident tuition provided by Education Code ... 
22854 (military members) apply for so long as the student bas not been in California long 
enough to have one year of California residence." 

The current version of section 54050 excepts members of the military from nomesident tuition, 
"for so long as the student qualifies under the tenns of either section 68074 or 68075." Section 
68075 entitles the undergraduate student to resident classification "only for the purpose of 
determining the amount of tUition and fees" but does not specify a maxin:ium length of time. 
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Thus, while it may be possible for an active duty member of the military to obtain California 
residence after one year of active duty military service in the state, the member is not required to 
do so under the current version of section 54040 in order to be classified as a resident. 

Under both the 1973 version of fmmer section 54040 and current section 54050, the student who 
is a military member on active duty 1s entitled to resident classification for the purpose of 
determining the amount of tuition and fees. But the exe1nption from nonresident tuition is. 
indefinite under the ciJrrent regulation for undergraduates. If the student is never reclassified as a 
reside1it, it may mean a lower level of service than under prior law. Therefore, staff finds that 
section 54050 of the title 5 regulations (Register 82, No. 48 (Nov: 27, 1982) p. 638.2), as applied 
to Education Code section 68075, is not a state-mandated new program or higher level of service 
on the college. 

Section 54042 of the tit!~ 5 regulations (Register 82, No. 48 (Nov. 27, 1982) p. 638) requires 
. providing documentation, as follows: .. 

. A student claiming. application ofsecti.on 68075 of :the,E9,µca,tipB q99,~ rp.µst~ . ,;, · ... '.- ·. ·'·· . 
. .. :p~ov.ide a ~~~~.llt.~I!tfrpm?ie .student's .c?~~ding officer or yet,s(),~'.P:e.Lo:f;fic~!· 0,07~: .. :·. ::.~:,:::,;c•.: •. 

... thalthe assignment to active quty in this state 1s notJqreducat19paj P.llJJlOSes. .,, ........ , ;~, . .. . 

. 1fiestuderi.t sliould_also produce evideiJ.7eofthe date of~si~~~~ti:if..~~9~a .... . 

: .. Section,?4042 (Register 82,·No. 48 (Nov. 27; 1982)p. 6382}·Js:identicallyworded to·the•W7J··· 
· ··· · · ·, vers\91f 9fsection· 5403-3 of the'title 5 regulations (Register 73 ;·No. 26·(J un. ,30, 1973) 'p:"63 8 :1 ); 

~.Both require the student to supply (and the community college .to. requite submissioQ of and 
.. weigh, § .. 54010, subds. (c) &{d)) "a statement from tlie student's commanding officer or 

A personnel office that the assignment to active duty in this state is not for educational purposes." 
9 Moreover, plain language of the section, by stating the student "should" p_roduce evidence, 

. 'fudicati:,s that prodiicillg evidence' of the-date. of as'signmeiit tO Cfilifoniia is not requii:ed. Thus, ... 
··staff finds that sect.ion 54042 is not a state~mandated new program or higher level of service . 
-:·williin'the meaning of artiCJe XIiI B, section 6 (Register 82, No. 48 (Nov. 27, 1982) p. 638.2};" 
;:Re.gisfef'91, No. 23 (April5, 1991) p. 336; Register 9~, No. 19 (May 19, 1995) p. 335) ... 

'Mernber of anned forces after discharge (§ 68075.5): Section 68075.5. cifthe Education Code 

. ...... 

., .. .. '•' 

. . . -~ :c(St~ti 199 5,. ch~ 3 ~9) s~ates: _ . ' ·=' ·" . .. . . -. . . . . · · · .. ·-· · ". ··· · · · · · · · •· 
.:ri !. ,,/ ··1"',' · .•. ~,I ~ •• ~· .• ,,, (.·-• ... ..·•-,· ~· ., 1 ~ ...•. , '• .· •:·.• .,.;.· '::.~.'.-:.i:.::_../::'.;·'.";." '·, -~·: 

. . ,_ ::., -·· . .- ··:; 

sm 

A student who was-a member of the armed forces of the United States stationed in. ,-.- .... .Jl"="',.r,~···- ..... - ·. · 
this state on active duty for more than orie year lm:mecliafelfpnor to being · · -' · · 
ciischfU'g~d from the armed forces is entitled to resident classification for the .. 
length of time he or she lives in this state after being discharged up to the . ~·~::"'" •''.·~··-· -~ . ' .. 
minimllin tinie necessary to .become a resident. ·[Emphasis added.} 

Although by itself section 68075.5 does not mandate a community college activity, inaking the 
student "entitled" to resident classification triggers the district's duty in section 68040 to classify 
students as California residents, or nonresidents if the statutory criteria does not apply. 

Therefore, staff finds that section 68075.5 (Stats. 199S, ch. 389) imposes a: state-mandate on a 
community college district to classify as a resident a student who was a member of the a\:med 
forces of the United States stationed in California on active duty for more than one year 
. immediately prior to being discharged from the armed forces, for the length of time he or s.he 

--·= cw-= M£k 
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lives in California after being discharged up to the minirrnun time necessary to become a 
resident. 

Staff also finds that this activity is a new program or higher level of service, since there was no 
. statute similar to section 68075.5 before it was enacted by Statutes 1995, chapter 389. 

Dependent of California resident for more than one vear (& 68076): Section 68076 of the 
Education Code, enacted by Statutes 1988, chapter 753, and amended in 1991 and 1993, states as 
follows: · · · · · -

Notwithstanding Section 68062; [regarding dete1mination of place of residence] a 
student who (a) has not been an adult resident of California for more than one 
year and (b) is either the dependent child of a California resident who has had 
resi<:l-ence in California for more than one year prior to the residence detennination 
date, or has a parent who has both contributed court-ordered stipport for th_e 
student on a continuous basis and has been a California resident for a ininilllum of 
_one year, shall be entitled to resident--classification. This excepti.on ~hall continue j . 

. _._.until the stridenfbasresided in the sta'ie-fue 1iiinimum time.necessary to become a -
resident, so 19,ng ·as contj.nup1:1s .~tt~P,O,~~pe is maintained at an institution. · 
[Em. has1·s- ..:~ded.]" · .. · -.-- :. ·. ·.: :·:" -. _. '' - p ~- . . - ... -· • -- - ' 

This statl1te entitles:~p'~ci_fie_d depe,tit{~nt'stud~tits·t~ California reside~cy status. Read in 
conjunction with seclio:ti-68040' s dui:Y' to classify students as residents or nonresidents, staff finds_ ,, 
that section 6807 6 imp_oses a state manc[ate to classify students as residents ,if they meet the 
qualifications of section 68076. ·Staff also fulds that this requirement is a new program or higher --
level of service, since it did not exist before Statutes 1988, chapter 753. 

Therefore, staff finds that Educa.tion Code section 1)8076 (Stats. 1988"ch. 753, Stats. 1991, . _ 
ch. 455, Stats. 1993, ch. 8) imposes· a sti:;te-mand~ted new program or higher level of seniice for 
community colleges to classify asa resident a student who (a) has not been an adult r,esident of 
California for more thru:i o'ne y~ar; arid (b) is either the dependent child of a Califoi:uia resident -

. who has had residence in California for more than one year prior to the residence deterrninatioti __ 
date, or has a parentwho has both ccintribtited court-ordered suppci1t for.the student on a: '-·. 
continuous-basis and'has been a California resident for a minimum of one year. This exception · ·:_ 
sh8.ll cOntinueuntil the Student has_r~sided, in the state the minimijm tii:p~ _ne_c.e~s_axY _to .IJecoITie a · 
re~ici'eni; so !Orig as co~tinU:oull atten·d~ce is"maihtained at a co~unitY_ colf~ge. · - . . _ 

. • ' • ". . • -. .• --· ,. ~ "•,• ~I..,,). "... - '·. ' . . . 

Graduate of Bureau of Indian Affairs school(§ 68077): Secti.on 68077 of the Education Code, 
added by Statutes 1989, chapter-424;:states: 

No~ithst~ding Section 6-8062, [regardmg detenn.in~tion-df place of res_idence) a 
student who is a graduate of any school located in California that is operated by 
the United States Bureau of Indian Affairs, including, but not limited to; the 
Sherman Indian High' School; shall be entitled to resident classification. This 
exception shall continue so.Jong: a,s continuous attendance is maintained-by the 
student at an institution. [Emphasis added.] 

By entitling a category of students to resident status, section 68077 (Stats. 1989,_ ~h. ~24, 
Stats. 1993, ch. 8), triggers the district's duty to classify students who meet the cntena as . 
residents. (§ 68040). Therefore, staff finds that section 68077 is a state mandate on commumty 
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colleges to classify as a resident a student who graduated from any school located in California 
that is operated by the United States Bureau of Indian Affairs, so long as continuous attendance 
is maintained by the student at a community college. 

Staff also finds that this requirement is a new progra.ll1 or higher level of service, since it did not 
exist before Statutes 1989, chapter 424. 

Student holding emere:~ncy oermit or public school credential(§ 68078. Cal.Code Regs., tit. 5, 
§ 54046): Section 68078 of the Education Code was amended by Statutes 2000, chapter 94969 to 
add subdivision (b ), which .~_n,titles a student to resident classification for: 

[H]olding a valid emergency permit authorizing service in the public schools of 
this state, who is employed by a school district iri. a full-time position requiring 
certification qualifications for the academic year in which the student emails at an 
institution in courses necessary to fulfill teacher credential requirements. 

The classification is "only for the purpose of determining the amount of tuition and fees for no 
morethanoneyeai::';(Ibi'd:')c'\;' : - . , _ _- __ ,_-- -_ . ''<: ,- - -

. . . . . ·:·:::;-L":·.!~ ~:-~. 

--Subdivision (c) (al~q add.ed.by St!its. 4000, ch. 949)'"iitates that section 68078"shall not be . --- - . -
cci1istrued to affecit'llie: k<lllilssi6fil-polldes·cif' 'ailfteKd1er "j:n'epaiatiol:i pro gram:'' Staff finds that 
s.~bdivision (c) of~~;cti~\1·:~[{6'78 (8tat~>~fo9ci; ch. 949;: specifying that the section shallnotbe 
construe.Ci to affe6t:ilila'iii'ii1ssicili's' p~ljti~~-.~{ariyteaqhef"preparat1oii proii:am)is not a state 

:-:n-iandat~:because'ltdoesnofreqllire a"c6mi1iun1ty'college activify. - -- - -- - ·_' -

~~bdivision (b) ;f~~cti~~-6B078, added by Statutes 2000, chapter 949, entitles a hew catego~y of 
student fo residence classification, one "holding a valid emern:ency permit authorizing service in 
the public schools of this state, who is employed by a school district in a full-time position 
requiring certification qualifi9ations for ~e academic year in which the student enrolls at ail 
instituti~n in courses necessary to fulfill teacher credential requirements."70 [Emphasis added.] 
'fhe cl~§_sification is "only for the plllpose of determining the aniouut of tuition and fees for no 

'more than one year." ' ' 

T? qualify under the statute, a Student must be seeking a: teaching credential. A}though -
eligibility for a·credeutialrequires "a baccala:uteateodi.igher degree"(§44259;subct (b)(l)); it· 

' '" is possible for a: person with that degree to take" coili.~~·~ t\J'.Ya~'d'eiil'Iiilig a cr.edential afa ·" - -· 
-"community college: F.or example, one of the -cied-entia.fre'ifui!ementS is ''-satisfactory completion 

of a program ofprofessiona:i preparation that has been accredited." (Id at subd. (b)(3).) 

69 Section 68078 was enacted in 1976 (Stats. 1976, ch. 1010), the content of which is currently· 
subdivision (a) of that section. Claimant did not plead the 1976 statute, and staffmal<es no 
finding on it. 
70 There are 17 types of emergency permits. (Cal.Code Regs., tit.5, § 80023 .) An application for 
an emergency permit is submitted by the school district, chaiter school, county office of 
education, et cetera, which is tenned the "employing agency." (Cal.Code Regs., tit.5, § 80023.l, 
subd. (a)(l).) The permits are good for one year, but may be extended for four additional years if 
issued on or after January 1, 1998. (Cal.Code Regs., tit.5, § 80023.1, subd. (c).) 
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Completion of this requirement may be satisfied through "lower division" courses available at a 
community college(§ 44259.1, subd. (b)(2)). 

By entitling a category of students to resident status, subdivision (b) of section 68078 triggers the 
district's duty to classify students who meet the criteria as residents (§ 68040). Therefore, staff 
finds that subdivision (b) of section 68078 (Stats. 2000, ch. 949) is a state mandate on a 
community college to classify as a resident a student who holds a valid emergency permit . 
authorizing service fo the.public schools, pf-this state,,who is em,Rloyed by a school district in-a' 
full-time position requiring certification qualifications for the academic year in which the student 
enro11s at a.if institution in· courses necessary to fulfill teacher credential requirements. This 
classification is only for the purposes of determining the amount of tuition and fees for no more 
than one year. -

Staff alsq finds that ~ub~vislon (b) ofsection 68078 is anew program or higher level of service 
thaf did not exist before Statutes 2000·,- chapter 949, · · - - · · ·-

-~_,_ .... ·. $"\l9t.i@J1_54P46 of the title 5 regulations (Register 82, No, 48 (Nov_ 27, 1982) p. 638.1; · 
Re.gister 91, No. 23 (April.5, :1991) p. 337).states: . . · ·· . · 

•....: .. ·-,. '.,.,,_. .... - . . .. ..,.:., .. 

·· · -' · ·.· · -: ' - A student cla.imirig'residence status pursuant to section 68078 of the Education 
. Code s~al1 provi,i:l.~ ~ statement from the employ~r sliowgig employm~nt by. a .. 

''•\ .'· .. · · ···· .. p'tiblic·schooi:ii:i'a-ihllAime position requiring certification qualifications for the 
coll~ge year in which the student enrolls. The student must alsoshow-that he or 
she holds a credential.and will enroll in coi:rrses necessary to obtain another typ~ 
of crecfential authorizing service in the public schools, or that the student holds a 
credential issued by the Board of Governors ·a.na is enrolled in courses necessary 
to fulfill credential requirements.71 

· 

Staff finds that section 54046 ·of the title 5 regulations is a state mandate on community college 
districts to require students claiming resident classification as specified to .supply the statements 
and credential as stated iri the regulation. · · 

·The next issue is whether sectfcni.54646 I~ a.new p~ogram or higher level of service. Former 
section 5.4031$ (Register73, No . .44 (l'{pv: 3, l'.i173) p. §38},stated !J.S follows: '·, -·-

~ .. , .... · . '. ·... . ~·1:.:~; r,:·:·;..:.:T;•·,. ~·: •.. , .-:: : .. ~ ... • .. ·,_.,.,·1_:.~J~ ·'··, .. .'.. , . ·· · · ··;.: ,. . r. ·• 

Public School ED;iploy!!e. Holdi.rigValid Credential; A student Clfilmirig residence .. ·.- ·· · · 
status.pursuantto· Section-2285-7 ofthe Education Codo72 shoulcipro;;·ide the aclii.ii!:lsfons: . · 
officer with a statement from the employer showing employment by a public 'school in a · 
full-time position requiring certification qualifications for the college year in which the. 
student enrolls. The student must also show that lie or she holds a pro.visional cre,dential 
and will enroll in courses necessary to obtai.ll another type of credential authorizing 
service in the public schools, or that he student holds a credential issued pursuant tO 

' ' 

71 Prior to AB 1725 (Stats. 1988, ch. 973)the Board of Governors ofthe Community Colleges 
issued credentials, and possession ofan appropriate credential was required before a person 
could be hired as a faculty member (including teaching faculty, counselors, librarians, etc.) or an 
academic, administrator. ' 
72 Former Education Code section 22857 was equivruent to subdivision (a) of section 68078 .. 
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Section 13125 of the Education Code and is enrolled in courses necessary to fulfill 
credential requirement~, or is enrolled in courses necessary to fulfill credential 
requirements of the fifth year of education prescribed by subdivision (b) of Section 1313 0 
of the Education Code. . . . 

The 1977 amendment to section 54036(Register 77, No. 45 (Nov, 5, 1977) p. 638.2) amended 
the 1973 version as follows: 

Public School Employee Holdirig Valid Cred'e:rttial. ·A student claifuing residence 
status pursuant to Section~ 68078 of the Education Code should provide the . 
admissions officer with a statement from the employer showing employment by a public 
school in a full-time positiori.requiring certification qualifications for the college year in 
which the studentenrolls. The student must also show that he or she holds a provisional 
credential and will enroll in cOUl'.!)es nec~ssary to obtain another type of credential · 
authoriZing-.service in the public sc;hools, or that the student holds a credential issued 
pursuantto Section~ 8727 4 of the Education Code and is .enrolled in courses 

· necessBty-fo :fulP,11 credential requirements, oiis emo~iedii.1 ·eoili'ses neeessary tci fulfill 
· -· · · : · - · · .... : fredential requireinents of the: fifth; yea:l' of edueation'proa·eribed by subdivision (b) of .... 

· ·Seetioii"J3130 of the Bdueation dodo. 

·· •. As:tg 1:h,t,.fl!st sentence, the plain language ofboth the 1973 and 1977 versions ofthe regulation 
... ::Cu~i.ng fil~wprd"should'') clic:l n0t require providing thi;: admissions officer with.a st11teJI!.eht frcnp. 

the empJoyer showing errjpfoymenfby a publlcsch~~i fu a full~tim~ position requi!illg ' ' 
certification qualificatiOfili for ·l:he college year in which the student enrolls. This "shoulc!," was 

· changed'fo "shall" iri the 1982 versfon of th~ :regulation, which also changed the section iiufuber e to 54046. · 

Therefore, staff finds that section 54046 is a state-mandated new program, or higher level qf 
service J:j)l the district to require the student to supply, and for the district to weigh, a statement 
from the·~employer showing employment by a public school in a full-time position requiring 
certifica'_tion qualifications for the college year in which tlie student enrolls. (Cal. Code Regs., 

. tit. 5, § 54046; Register.82, No. 48 (Nov. 27; 1982) p. 638.1; Register 91, No. 23 (April 5, 1991) 
'' 73, • ' • • "'' ' • ' ' . ,, ' " 
. · p. 33 7) ...... Tius section is state~mandated-new ,program.or higher level of serv1ce,for students · · 

claiming residence under section 6807·8:: This focludes,those clainiing residence under both 
subcilvisitin'(b)'of'section 68078 (students:holding a valid emergency permit, as specified} as · 
well as subdiv1sion (a)74·(student holding a valid credential; as specified, who is seeking.another 

•." . ~ ,. ·, 

73 
The 1991 amendment to the first sentenc~ of section.54046 was not substanti.ve. It removed 

the term "admission's officer.'' 
74 SubdivisiRP. (a) of section 68078 provides: · -. . . 

(a) A student holding a· valid credential authorizing service in the public schoois 
of this state who is employe.d by a school district in a full-time position requiring 
certificancin qualifications foi: the college year in whiCh the student enrolls in ii.Ji 
inktituti6ii. is entitled to resident classification if that stUderif meets any of the 
following requirements: 
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type of credential, or holds a provisional credential seeking another type of credential, is enrolled 
in courses necessary to fulfill the requirements for a fifth year of education prescribed by 
subdivision (b) of Section 4425975

). 

As to the second sentence in the regulation, the word "must' is interpreted the same as "shall" 
which is mandatory: 76 Under fonner (pre-1975) law the'student was only required to supply (and 
the district was to require) a student's provisional credential, while under the current version the 

. district is required'tb look aLthe_types .of credentiaLin_sectionli8078 .(tcdnclude .an. emergency 
permit after Statutes 2000, chapter 949). Tims, staff finds that requiring a student to supply a 

. provisional credential is not a new program or higher level of service for the district. 

Staff also fu1ds, however, that section 54046 of the title 5 regulations is a state-mandated new 
-program or higher level of service on the district to require the student to supply, and for the 
district to weigh, any teaching credential. except a pi:ovisional credential. The district also shall 
require· the student to show:he·or she will either enroll in courses necessary to obtain ancither 
typ~ _of credential authorizin..g ,sery.ic~ in the puq~c sqhools, or the student holds a credentiaj . . .. . 

._. .. · issu~ci by'the Boara:ofGove:hi6rs'lmcr'lii ~nrolled·in coilrses neaeifsiiiy to fulfill c1;edeni:iaf"' ,:; - · .· -:· .· . 
.... . requirements; (Fornier CB.I. Code Regs;;lit:·S; § 54036; RegiSter77, No. 45 (Nov.'5, 1977)·p. -

638.2; Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27;· 1982)-p: 638:1; Re~ster ·: -·· ;. · · 
91, No. 23/April5;1991}p: 337:): : .... ,_. . .. ... . -. ·.. .. '"' 

; ~' ,_ " ... 

Nativ~ Arri~ri~~ ~tucientc§ 6S:os2): Edbtation Code section 680'82-cstats:: 19T7,"'dt. 36/;rt~i~~~ .. , .... ''''"'·'· .......... , ... 
- . '• . '.. -· - -- - .. ,, -· .. \ ····-·.. ' ..... __ ,. __ ,._ ....... ·· . . ... '' ·.. ., . .r"-"'· 

A sti.ident who is a native Americaii is entitled to resident classification for .. 
atte,P,garide a! a con:n:µunity college if the_ student is fi]So attending a school 
administered by the Bureau of Indian Affairs located within the commi.mity 
college district. As used in this section, "native American" means an American 
Indian. [Emphasis added.] · 

. .. (1) He .or:she· holds.a·provisional· credential and is emolled at an institution in courses 
_ , }1ecessar,Y: to'.obtain another tYi:ie of credential authorizing. service in the. pubiic-

'. .. : scµqols.,,_ ... : :,. ":·~" :'.,:-::• ;:~ .. : .. :.-"- . · - " . · · 
(2) He or ~be bolds a creder,ti1:1f'fasiied:pursuantt0Bectimi 44250 aiJ.d:is enrelled at aii · 
' , • institution ill courses riece~sacy to fulfi.U: b~~d~ntiat requirements [ § 44250 states : 

... _, J11CJ.t.Jhe,.qqnwtiss~on,.( qn Je\'lcher credential,W,g) issues only the following two types 
·· of credentials: "(a) A teaching credential. -'(b) A services credential. The · 

commission may issue a.Il internship teachi.rig or services·credential.] · 
(3) He or she is enrolled at an institution in cou'rses necessary to fulfill the 

requirements for a fifth year of education prescribed by subdivision (b) of Section 
44259. [See fu. 68.) · 

75 Section 44259, subdivision (b), ?pecifies the minimum requirements for the preliminary 
multiple or single subject teaching credential. · · 
76 Bow·d of Supervisors 1>. Simpson (1951) 36 Cal.2d 671, 675-676. "Rule~·goverrung the 
interpretation of statutes also apply to interpretation ofregulations." Diab!o Valley College 
Faculty Senate v. Contra Costa Community College Dist. (2007)148Cal.App.4th1023, 1037. 
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Because of the entitlement language in this section, the district's duty to classify Native 
American students as residents is triggered if they foll within the statutory criteria. Therefore, 
staff finds that section 68082 (Stats. 1977, ch. 36) is a state mandate on community colleges to 
classify as residents Native American students who attend a school administered by the Bureau 

·of Indian Affairs located with the community college district. Staff also finds that this 
requirement is a new program or higher level of service, since it did not exist before . 
Statutes 1977, chapter 36. 

Amateur ~dent athlete in training at U.S. Olympic Trainin12 Ce~ter Cll 68083): Section 68083 of 
the Education Code (added by Stats. 1997, ch. 438) states: 

(a) Any amateur student athlete in training at the United States Olympic Training 
Center in Chula Vista is entitled to resident classification for tuition purposes until 

. he. or she. has resided in the state the minimum time necess8.ry to become a 
resident. [Empha.Sis added.] 
(b) ''.Amateur student athlete," for purposes ofthis section, means any student 
atbJete:Vifli6 hieets'the;eligibility sta:Liiiilids established by th~· national governing .. 

· .... :.~ .. body for"ili'e''sport in which the athlete competes.- .. - . · 

Section 680 83 triggers the' district'~ duty to classify an eligibl~ amatetlr student athlete as a . . , ' .. 
California resident (§ 68040). Therefore, staff.finds that sectiqn 68.Q_83 (Stats. 1997;' cli'. 438)"is a:· ' 
. S,!~~ W~\1,d!l.te on commµwtY colleg~~ tq cl~ssify ·a. student a:s· a resicien(if he or sheis .fill' amateur. 
student'athlete in training atthe United States Olympic Training Center in Chula Vista, and 
meets the definition in subdivision (b) of section 68083. Staff also finds that tl:iis mandate is ·a 
new program or higher level of service, since it did not exist before Statutes 1997, chapter 438. 

Therefore, staff finds that section 68083 (Stats. 1997, ch. 438) is a state-mandated new program 
or. ):iigher level of service for a community college to classify as a resident for tuition purposes 
any amateur student athlete (as defined in§ 68083, subd. (b)) in training at the United States 
Olympic Training Center in Chula Vista, until ·he or she has resided in the state the minimum 
tiille necessary to .become a resident. 

Federal civil service emplovee in state due to 1llilitarv mission reali'gnment (§ 68084): Added by 
. - Sfatii.tes 1998, chapter 952, Educatioh-Code'sgctlon 68084 77 provides: . . . ... .. .... 

. ;. . ."··: - . 1: :. . . ~: . '.. ··; =:·· :.· . : :':' .•. ~·· ··- ... ::• :·'·,')' _:_·-:··.:. : ::1.! 1-:'.;::· - ' .. :"!::-.1:·1, . 0 • • • • • • • ' .,: .. , 

, (a) A parent who.is a fec:leral qivil service employee and his-or her natural or_.. . '. · '""' - ·> 

adopted dependent children are entitled to resident classification at ... a California 
community college if the pan;:nt has mqvedto this state as a result of a military. ..... 
mission realignment action that involves the relocation of at least 100 employees. 

·This classification shall continue until tlie Student is entitled to be classified as a 
resident pursuant to Section 68017 [the definition of"resident;'], so long as the 

77 Subdivision (b) of section 68084 was added by Statutes 2004, chapter 225, regarding 
community colleges, Califoni.ia State University, arid University of California certification of 
qualifying military mission realignment actions (originally, the Trade and Commerce Agency 
was to certify qualify military mission realigrunent actions and provide the inf01mation to the 

. community colleges and other segments of higher education). Staff makes no finding on Statutes 
2004, chapter 225 because it was not pled by claimant. 
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student continuously attends an institution of public higher education. [Emphasis 
added.] · 

By entitling eligible federal civil service employees, as specified, to resident status, section 
68084 requires the college to classify those students as residents if they meet the statutory . 
criteria. Therefore, staff finds that section 6 8084 is a state mandate. As a mandate that did not 
exist before Statutes 1998, chapter 952, staff also finds that this section is a new program or 
higher level of service.''' 

Specifically, staff finds that section 68084 (Stats. 1998, ch. 952) is a state-mandated new. 
program or higher level of service for community colleges to classify as a state resident a federal 
civil service employee and his or her natural or adopted dependent children if the parent has 
moved to this state as a result of a military mission realignment action that involves the 
relocation of at least 100 employees, until the studei:i't is entitled to be classified as a resident 
pursuant to section 68017' so long as the student continuously attends a community college. . ' 

. Nonresident Cali:i'orniahigh school gradtiates'(f681305& Cal.Gode Regs;, tit. 5; §-540455;, 
& Chancellor's Office document): Education C0de- section 68130;5,.enaetedcby Statutes 200i, 
chapter 814, exenipts specified sn-ident°s 'fyopi P.~Yir.ig nonresid_ent _tuition a~ follows:·. 

. . '• .. - .. . •.:.-·· .. -
N otwithstandi.Ilg any other provision "of law:· - · : ·'' _ 

. (a) A student, :oilier than a rion.llllirijgrarl.t 8.lfoi.i. wmilii· the meiliii'frg,'b'f paragraph 
( 15) of subsection. (a)- of Section 110 l' of title o of the Urute4 States ·code, who · 
meets all of the followi.Ilg re'quirements shall be exempt from paying nonresident' 
tuition at the California State-University and the California Community Colleges: 

( 1) High school attendance in Califoinia for three-. or more years. 

(2) Graduation from a California high school or attainment ~f tl:ie equivalent 
thereof. · 

(3) Registration as an entering student at, or current enrollment at, an accredited 
institution of higher education in California not earlier than the fall semester or .. 
quarter. of the 2001-02 academic y(;!ar. . --··-. 
( 4).In.the case -of a person without lawfui ~gration status; the fili.Ilg of an - .· 
affidavit with the institutio1-i of higher education; stating thatthe ~tuderi.t has filed 

---·· a,11 application to legalize his or:ht:r'iIDn1igratioll'statui:;; or Will fi~e··arfi.ippl:icatibii · 
as soon as he or·she is eligible to'db so. - -· 

· · ... (b) A student exempt from-nonresident tuition under this section•may be reported 
by .a communify college district as. a full-time equivalent student for 
apportionment pUrj)oses. _ 

(c) The Board of Governors of the California Community Colleges and the · 
Trustees of the California State University shall prescribe rules and regulations 
for the implementation of this section. · 
(d) Student inforuiation obtained in the-irnpleroentation 6fthis ·secticin·is. 
confidential. · 

The legislative intent of Statutes 2001, chapter 814 was expressed in the legislative findings and 
declarations enacted as section 1 of the bill: · -

"TU 
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(!)There are high school pupils who have attended elementary and secondary 
schools in this state for most of their lives and who are likely to remain, but are 
precluded from obtaining an affordable college education because they are 
required'to pay nonresident tuition rates. 

(2) These pupils have already proven their academic eligibility and merit by being 
accepted into our state's colleges and universities.· 

(3) A fair tuition policy.for all high school pupils in Cii.J.ifornia ensures access to 
our state's colleges and universities, and thereby increases the state's collective 
productivity· and economic growth. · 

( 4) This act, as enacted during the 2001-02 Regular Session, allows all persons, 
including undocumented immigrant students ·who meet the requirements set forth 
in Section 68130.5 of the Education Code, to be exempt from nonresident tuition 
in California's ·colleges and universities: .... · 

Sectiop 54045.5,,Qfthe th!e 5 i;c;gulatigns (Register .02, l)Jq. 25 (Jup,, 21, 2002) p. 335) repeats the 
crHeriiifbt~~~i<l6n:t'ti.iiH6n fu:If°duciitfrifr cO'ife se'ed8ti 68T'.fo.:S. Subdivision' (b )"df'sectlop . . '.; .• ,,,,>; . 

· 54045 .5"i:;;-q11rr.es· sti.!~elli~::~"ti6idiig~~~;{ipti9ns' ti.rider thi~ -c~tegorito ·"complete a questioMaii-e 
... fo!:1n: ptescnbi:\cf'i:i·y tlie.'Ci.laI:lceiioranCi' ffi~iiislied. by the district cifemollment, verifying· 

: eligibilftf:for this noriie~i.cfent tuition ·e~e.mption" and states that the student may be required .to 
provide .. additionaJaocum"entahoii.''8'ubalvis1on (c) states that any student without lawful 
ulliiiigr~1~on stafus'Vib.o'is·seelCing"thi.S exemption, "shall, ill the questionnaire described in 
subdivision (b), affirm thathe or she has filed an application to.legalize his or heflmmigration 
status, o~. will file such an appli6ation as soon as he or she is eligible fo do so." Subdivision ( d) 
states that the student has the bilrden-of providing evidence of compliance with the requirement.s. 
The remaining subdivisions clarify thatthe section does not modify standards for student 
financial aid, and that a refund is not authorized for tuition paid for tei'rn.s before January 2002. 

Based on the language in the· statute, staff finds that Edu~ation Code section 6 8130 .5 (Stats. 
2001, cg,_ 814) is a state mandate on.a community college to exempt a student (other than a 
nonimmigrant alien within the meanirig·of paragraph (15) of.subsection (a) of Section 1101 of 

. title 8 of the United States C.09-~) from _payiug nonresident tuition if he or. she· meets the. 
follo~~~prite~·i(-1::-(1),ffigh .9c~qp°L~n~p.diine:~).n ¢_aji.forniaJ9r: w~~ or m,ore Y.~m.:s; ·. . .... 
{2) Graduationofrom a Califprniahi•e;h'8chooJ.or-attainmentof the equivalent thereof; 

.. (3}Registers for or is enrolled in a course offered by any college in the distr1ctnot earlier than 
_ths: .f~,I,~e!Di::.~ter or q_u~i~r,gfµie),QQJ,:O~ a('.f!,deipi,c, year.7

B Staff also. finds tµ,at ~ecti_()n 68130.5 
iniposes a new program orhighefl~vel'of service; since the mandate did not exist before 
Statutes 2001, chapter 814: 79 ·. · · · 

78 The regulation states that the stUdent must register for or be enrolled for· any term commencing 
on or after January 1, 2002. Although the language of the statute controls the terms of the 
mandate, community colleges would not be eligible for reimbursemeiit before the effective date 
of the statute, should the Commission approve this mandate. 
79 

On September 15, 2008, California's Third District Court of Appeal iss~ed an opinion on 
section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court's decision to grant a 
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is 
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Staff further finds thatCalifornia Code ofRegulations, title 5, section 54045.5 (Register 02, 
No. 25 (Jun. 21, 2002) p. 335), constitutes a state mandate on a district to require the applicant 
for the exemption to complete a questionnaire, on a form prescribed by the Chancellor and 
furnished by the district of enrollment, verifying eligibility for this nomesident tuition 
exemption, in which the student in the questionnaire affirms that he or she has filed an 
application to legalize his or her immigration status, or will file such an application as soon as he 
or she is eligible to do so (Cal.Code Regs., tit. 5, § 54045.5, subd. (b)). And itis a state mandate 
for the district to weigh the information on the questionnaire in determining the student's . 
eligibility for the exemption.(Cal.Code Regs., tit. 5, § 54010, subd. (c)). Requiring and weighing 
the questionnaire information is also a new program or higher level of service for the community 
college district, since it did not exist prior to the June 2002 regulation. 

. . . 

Staff finds that .t11e following phrase in subdivision (b) of section 54045.5 is not a state mandate: 
'.'Any student seeking an exemption under subdivision (a) .... may be required to provide 
documentation in addition to the infmmation required by the questionnaire as necessary to verify 
eligibility for an exemption.'.'. Because the. regulationd,o.esnot e.:x:pres~ly,requi,re the sµbmission.· 

.. of <;d..c:JitionaJ d9 cumentation, it would be required ~t tht? 4i.s~ri::!ion. of tji(;! .'??.n:lill~ .college. 
Ther~fq.n;; requiring to be submitted and yveighing any additimi.al documentatiori to verify . 
eligibility for exenipting students from n.omesident tuition at a comniuhity college is not a state ... 
1:nandate'Withiii the meaning of article XIlI B, section 6. of the Califoin.ia Constitution. · ·' •·· · 

. . . . . - . 

· Aside from the statutes and regulations; the·Chancellor' s Office issued a document, "Revised· 
Guidelines and Infom~ation on AB540" in May 2002, which was pled in the test .claim .. Staff 
·finds that this document is an "executive order" within the meaning of Government Code section 
17516 because it is an "order, plan, requirement, rule, or regulation issued by ... any agency, 
department, board, or commission of state government." The·Chancellor' s document explains 
section 68130.5 of the Education Code and section 54045.5 of the title 5 regi.ilations, and 
includes the questionnaire cited in section 54045.5. It also imposes the following new 
requirements riot in the statutes or regulations, which are discussed °below: 

• If a student is determined eligible for thls exemption subsequent tci the payment of 
nonresident tuition, the tuition prud must be refunded to the student (p.2). . 

' . ' - . ·: . . . -·-·: . . . . ·-·. 

· • · Individually p1illted ·old (questioimaire}forins niustbe discru:ded .. and replaced with newly 
prescribed (Chancellor's} fbrni, in :pri.Ilted materials·for Sillnmer 2002 oYFall-:<'.002·; · ··: 
unless the district's form is part of a major preprinted docllin:ent such as a Schedule of 

, Ql"ass~s (p. 3). 

• . The original certi£ed affidavit and other materials utilized by a.district in meeting the 
certification require~ents, shall be considered Class 1 - Permanent Records, under the 

preempted by federal title 8 U .S.C. sections l 6Z3 and 1621. (Mal'tinez v. Regents of the 
University of California (2008) 166 Cal.App.4th 1'121.) The case was remanded back to the trial 
court. If the court ultimately finds that section 68130. 5 is invalid, the statute would become 
void. At that point.(if the Commission finds that§ 68130.5 is a reimbursable state-mandated 
progi'am) ·reimburs'ement for activities under section 68130.5 would end cin the date the court's 
decision becomes final. · 
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A Staff. finds, based on the plain language of this paragraph, that retaining indefiilitely (as Class 1. 
W Permanent Records) the original certified affidavit and other materials utilized by a district in 

meeting the certification requirements or copying, reproducing them by photograph, micrograph, 
or v:ia film or electronically, is a state mandate. Staff also finds that doing so is a new program 
or bighe'. level of service, since it was not required before tb,e Chancellor's .document was issued. 
And,,although there is a liSt in subdivision ( d) of section 59023 of the title .5 regulations of 
student records comprising Class l ~ Permanent Records, the affidavit and other materials are . 

. · ~ riot inchided;: ma:king-paragraph·20· a·new'pro iram or higher level of'service: · · · 
.".I ......... ,-'•·""':·,. :,:t-/,~;··.··;~ ... ,.:.:.:: .. . ~:.'•'·:':,;'.~i."~ _ _. . .'.:C·,: ·.~·' •:·,,~'{'·•, , •• • ··-~•-<,,· .. ,:·.'. :·.-.;' 0

•''::-' ...... ', ; ••I.'' '',, '• ·:::~ , • 

.. ,~-"'··~-:..:;" ,,The,.cqi,\text9Fthe,Jast 1.Wo senterices,~ :p_aragi:aph_20 indicates-that "odgmal documents'' mean===·•·;""c ... •. 
those not copied or reproduced on film.or electrorncally. ·Thus, the Chancellor suggests the . 
original documents be maintained for at least five years even if photoiraphic or . . 

' .. ,;: .· · rnicroplibtographic reproduction is"effecfed. Retaining tliese origirial documents for five yeai's''. 
· . however, is riot a state mandate because doing so is a suggestion, according to the plain language 

of the Chancellor's document. 

Paragraph 8 on page 2 of the Chancellor's document states: "If a student is determined eligible 
for this exemption subsequent to the payment of nonresident tuition, the tuition paid must be 
refunded to the student." Staff finds that, based on the language, this is a state mandate. Staff 
also finds that it is a new pro grain or higher level of service tO refund the tuition if the student is 
determined eligible for the exemption after he or she has paid nonresident tuition, since it was 
not required before issuance of the Chancellor's document. 
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Paragraph 14 ·on page 3 of the Chancellor's document states that individually printed old · 
(questionnaire) forms must be discarded and replaced with newly prescribed (Chancellor's) 
form, in printed materials for Summer 2002 or Fall 2002, unless the district's form is part of a 
major preprinted docwnent such as a Schedule of Classes. Staff finds that discarding this old 
form, if necessary, is a state mandated, one-time activity. Staff also finds that doing so is a new 
program or higher level of service. 

Paragraph 38 on page.6 ofthe Chancellor's document states as follows: 

If a student certifies that .all requirements have been met .and this certification is . 
subsequently determined to be false, the student shall be liable for the repayment 
of the noriresident tuition that would have been applicable for an relevant terms of 
attendance. The student may be ;rubject to disciplinary proceedings per district 
policy .. The. sttident self-ce1iification' contfilns a student acknowledgement of this 
potential liability. · ., · · · · · · ·--

. "The langµg.ge; of paragraph, 3~ m:the Ch_ancellqr.~s .document only states that the student is liable : '·· 

.·for the. fonds, )~ut Ld9_e~·n6~· require the communitY college to collect them.· It also states-that the ··· .,. . 
student may be. ~µbject to: cli.sciplinary _proceeiliD.gs per district policy, .but does not require the.. · 
cmnmrm.ity college .to conduct any proceeding~,Jt would. be local offiCials who would decl.de to 
incur. the cost_s. 80 Therefore_, stafffmds that seek:i.ri.g reimbtirseri:tentfrom students when tb.e,0 ··, · 

certification is detennin_ed to be false, or,conducting discipiinary proceedings, -are notm!.ill.dated. 
by the state. This also means that esta.blishili/f and implementing policies and procedll!es . 
regarding seeking rein1bursement from students for nonresident fees that have _been waived whefr .. 
the original certification is Subsequently determined ·to be false, as stated by claimant, is ~ot 
mandated by the state. 

Claimant also pled the following activities: 

• Participating in surveys 'conducted by the Chancellor's office concerning students 
receiving exeniptious for nonresident tuition, when requested., pursuant to the 
Chancellor's Revised Guidefu1es and Information dated May 2002, paragraph 40. 

• The loss ofnonresidenttill.ticinfees.when students are classified as residents fottuitioii 
. p~pos.es, pursuant to Eqµ.c;11ti..9P. .Qode. S~ctions 58074; 68075 .5, 6807~, -68077; 68078(b)/ '. :· 

. ,<··· 68082, 68083, 680$4, and G.alifG::ni::. Code of Rcgcl<.tiu:w.:;, 8Gotion54045; ·subdi-;fai0u.s' ·· ·· 
(b)and (c).. · 

• The .toss of nonresident-tuition fees when nonresident students are exempted fromtlie · 
payment of nqnreside~t tu).tionpursuai:it to Education Code Section 6813 0.5 _and. 
California Code of Regulations 54045.5. 

Staff :finds that these are not state-maridated activities. Regarding the surveys, the Chancellor's 
document (Ji. 6; par. 40) states that, "from tim,e to time districts. are asked to participate in such 
research." The language does not indicate that participating in the suivey research is required or 
that receiving funds is conditional on it, so Stafffincfs-that slmiey participation is-not a state 
mandate. 

BO San Diego Unified School Dist, supra, 33 Cal.4th 859, 880. 
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The loss of nonresident 1.uition fees for either-classifying students as residents, or exempting 
A them from paying nonresident tuition, is also not reimbursable. In County of Sonoma v. 
W · Commission on State Mandates ((2000) 84 Cal.App.4th 1264), the challenged legislation reduced 

the ainount of property tax revenue to be allocated to counties pursuant to a formula, keeping 
funding for schools Stable. The comi rejected the county's argument thatthe reallocation of tax 
revenues constituted a state-mandated cost of a new progra.rri; ho I.ding that section 6 subvention 
is limited to increases in actual costs. As the County of Sonoma comi stated, "we cannot exiend 
the provisions of section 6 [of artiele XIII BJ to include concepts such as lost revenue.' .. some 
actual cost must be demonstrated, and not merely decreases in revenue." (Id. at 1285 .) Thus, 
staff finds that loss of nonresident tuition fees is not a rein1bursable cost within the meaning of 
article XIII B, section 6. 

Alien students (Cal.Code Regs .. tit. 5. § 54045): In the title 5 regulations (Register 86, No. 10 
(Mar. 8, 1986) p: 638.1) section 54045, subdivision (a), states: ~'An alien not precluded from 
establishing domici]e in the United States by the Imiligration and Nationality Act (8 U.S.C. 

·- · ·· .· ·. 1101, et seq.) shall be eligible to establishresidenoe:pu.tstiiintto theprQYi~iomi ofthif.l ·. · ······· 
..... subchapter." ''•'··· ....... -~ .................. -~·:·•::·:.: .. ::.'i''±!:-.:.•: - ' 

· · Subdivision (b) of sectiori '54045 p1;6\iictes"t1:i!ee" ·~2bita.i:itis'Wiieii ·an alien 'f~:pfetfo.ded fro1n 
establishing domicile iri tii:eJJilifod States (entered ;the.US illegaily, 81 entered under a visa 
req_uiringihe ~lien have ii'tisiderice outside the·US/ot erifoi'ed US 'Uriaer'a visa tlfri.t perrriits entry 
solely f'd't'some temporiiry· pfufibse):' Subdivisioif (c)82 prohibitlfthe aJ.foi1 who is preC!uded from 
establishing domicile in the Unitec;l States from being classified as a resident "unless and until he 
or she has taken appropriate steps to obtaiil a change of status from the Immigration and 

A Naturalization Service to a classification which does not preclude establishing domicile, ·and has 
W met the .requirements of Sections 54020 - 54024 related to physical presence and the intent to 

make California home for other than a·temporary purpose." 

Section:fo.4045 was added to the title 5 regwations in 1986. Earlier, Statutes 1983, chapter 680 
enacted,isection Education Code 68062, subdivision (h), (not pledby Claiin.arit, so staff makes no 
fi.ndings ori it), which aut11orized alietiS"to establish residence uniess precluded by the · -... · · 
Immigration and ~~tion.f!.lity .Ac't frmil establishing .domicile in the Unite:d Stat~~. (Ed. 9ode, 
§ 68082,)ubds. (h). & (i)):.:TJ;ie constitutionality of subdivision (h).ofse.9t;i..o;n}i808i 8~ was 
upheld by the Second Distnct Comi of Appeal, wjJ,i_c:g,pr_g,1{0~.4. tlfe follo\vlllg~qa_ckgroillid: .. · 

' . . --- ·- - --···. 

By law, California's public colleges and universities charge lower tuition for 
California.residents than for nonresicients .. {See Ed. Code, §§.6~.Q$Q.q805L) At· 
one time, students who were not United.States citizens _were classified by statute 

· as nonresidents unless they were "lawfully admitted to the United States for 
pennauent residence in accordance with all applicable laws of the United States." 

81 ' • ' ' 
Entermg the U.S. illegally was added by Register 92, No. 4 (Jan. 24, 1992) page 336. 

82 
Subdivision (c) ~as added by Register 95, No~. 19-20 (May 19, 1995) page 335. 

83 
Subdivision (h) of section 68082, states: "An alien, including an unma11'ied.minor alien, may 

establish his or her residence, illuess precluded by the Immigration and Nationality Act (8 U.S.C. 
1101, et seq.) from establishing domicile in the United States." 
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(Former Ed. Code, §§ 68076-68077, repealed 1983.) 

In 1982, however, in a suit by alien University of Maryland students whose 
parents were admitted to this qountry as employees of official internation~ .. 
organizations, the Supreme Comi of the United States ruled that when federal 
immigration law authorizes a particular classification ofnonim.migrant aliens to 
esta.blisb doµllcile in the United States, a state university is precluded, under the 
supremacy cl!).use; from refusing to regard them as residents.'(Toll .. v. Moreno 
(1982) 458 u~s. 1 [73 L.Bd.2d 563, 102 S.Ct. 2977].) 

Accordingly, in 1983 our Legislature amended the Education Code to eliminate 
the requirement that alien students seeking the benefits of resident tuition must 
show they vyere lawfully admitted for permanent residence. (Stats. 1983, ch. 680, 
. § 1, p. 2636.) A new rule was substituted: an alien student may be classified as a 
resident for tuition purposes "unless p~'ecluded by the Im.rigration and . . . 

. .. Nationality b-~i.(~JI,J-,£:~l~iq1, .et s..e,gJ,;[9J:Bit.~t~~lis~g d()micil.e.llf..the_ United _ 
. , " ... : .·States.'' (Ed. Code,,§ ~80~2, subd. (l:i)) <. ··.,.;·:::•c .. _ . . . . , . , , . 

The Chfili.cell,oT·of.th~·QaLifoiiiia·Stati;:,-UniiVersity asked the Attorney. Gen~ral- ·--· 
. ,, whether, unci~;: thkri~w statute, "undoclimerited aliens"-i.e., 'noncitizeils who lack 
_. '- - yalid visasr havfug eiitered;-o'rr~ma.ilied "m:cthe'Unheci States in violatfon of federal :'_ 

............. -· ... immigrationlaw~are predi:ided from Cj_llillifying as California residents for tuition· 
_ _ _ _ . purposes. Indune 1984.the Attorney General published his for.ri:ial opinion that 

undocumentedi1liens are, under the statute, considered nonresidents. (67 
. 84 

Ops.Cat.Atty.Gen. 241. (1984).) 

.. . ··· 

In addition to declanng Education Code section 68062, subdivision (h), to be constitutional, the 
Second District Court of Appeal opinion attached the June 1984 Attorney General opinion, -
which concluded that this section allowing alien students to be classified as residents for tuition 
purposes unless preduded from doing so by the Immigratioi(and Nationality Act, "wa_s intended· 
only to implement federal, law as declared by the United Stat~s Supreme Court in Toll v. Moreno, 
S'L/pl'a, 458 U.S. 1, ruid was not intended to encompass undocumented or illegal aliens."85 

· .. ". _. . . 

. _- .:· : ·~taf(f~qs tha~ ~~b(µvi~ion8 (b) and (c) of sectj?n·;~~P,1~·of th~ -title 5 regulatlpns .(Register ·95, ·: ;:'.' .: , 
. · · ·. No.19~20 (May l 9i 1~95) p_,_)3_5)' ;:rre state-mandates.::.Subdi;yision.{b}-ptovides::.~ ::, .... ·· · . 

An alien is precluded from establishing domicile in the United States if the alien: · 
. (1) enteredthe.U:nited.States illegally.Gundocumented aliens); (2) entered the·. 
United States under a visa which requires that the alien have a residence outside 

· of the United States; ·or (3) entered the United States under a visa which permits 
entry solely for some teinporBr?' purpose._ . -

. -

s4 Regents of the Univel'sity of California v. Bradford (1990) 225 Cal.App.3d 972, 975-976. 

85 67 Opinions of the California Attorney General 241 (1984). The Opinion also concluded that 
section 68062., subdivision (h), does not permit undocumented or illegal aliens to acquire . 

. -' ~ ' 

e 

. residence for tuition purposes. e . 
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Read in conjunction with section 54010, subdivisions (c) and (d), that require the district to 
require applicants to supply information as specified and for the district to weigh it, staff finds 
that section 54045, subdivision (b), of the title 5 regulations (Register 86, No. 10 (Mar. 8, 1986) 
p. 63 8.1) is a state mandate for a community college district to require a student alien to supply 
infomrntion on whether he or she is precluded from establishing domicile, as specified, and for 
the district to weigh the infonnation. 

Subdivision (c}ofsection ~4045 of the title 5 regulations (Register 95, No. 19-20 
(May 19, 1995) p. 335) states: 

An alien described in paragraph (b) shall not be classified as a resident unless and 
until he or she has taken appropriate steps to obtain a change of status from the 
Immigration 311d Naturalization Service.to a classification which does not 
preclude establishing domicile, and has met the requirements of Sections 54020-
54024 related to physical' presence and the intent to make California home for 
other than a tempor_ary purpose. 

B asei:] .on the plainJanguage oLthis.regulation, staff find~ that it is a state mandate for-a · · · . 
coilllnuriity college district to determine wliether a student who is an alien has: (1) taken 

. appropriate steps to obtam a cha.Ilge of status with the Immigration and Na~·alization Service to 
. : ~ a classification which does i'lot preclude establishing domicile, and (2) met the residence 

· ~-equire1~ints ofSections.54020-54024 related to physical presence and the intent to malce 
Califoraj!'l home for other than a temporary purpose. 

Both of these sections go beyond fede~al law or court mandate, both of which would preclude 
A reimbursement under Government Code section 17556. The holding of the United States. 
9 Supreme .. Court in Toll v. Moreno, supra, 458 U.S. 1, was tlmt when federal immigration law 

authorizes a particular classification of nonimmigrant aliens to establish domicile in the United 
St.ates, a state university. is precl1Jded, under the supremacy clause, from refusing to regard them 
as i:esid.~gts. 86 Neither this decision nor federal law requires students to submit information 
regarding re_sidence or domicile. 

The next issue is whether these activities are a new program or higher level of service. Prior law 
dii:l not preclude ail alien frpm establishing domicile in the United States under specified . · 

. c~cun~~t.!Jllces, F9rmer Education.Code sections 22855 ~d 22856 (Stats. 1972, ch. 1100) stated: 

22855. A student who is an adult alien shall be entitled to resident classification if 
he has been lawfully admitted to the United States for permanent residence in 
accordance with all applicable laws of the United States; provided, that he has had 
residence in' the state for more than one year after such adni.ission·prior to the 
residence determination date for the semester, quarter or term for which he 
proposes to attend an institution. · 

22856. A student who is a minor alien shall be entitled to resident classification if 
both he and his parent have been lav-.rfully admitted to the United States for. 
permanent residence in accordance with all applicable laws of the United States; 
provided, that he parent has had residence in the state for more than one year after 

86 
Regents of the University of California v. Bradford, suprn, 225 Cal.App.3d 972, 975. 
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such admission prior to the residence determination date for the semester, quarter 
or term for which he proposes to attend an institution. 

Former sections 54034 and 54035·ofthe title 5 regulations (Register 73, No. 26 (Jun. 30, 1973) 
p. 638) stated: 

54034. Adult Aliens. An adult ailen lawfully admitted to the United States for 
permanent residence and having residence in th.is state for more than one year and 
claiming·residence immediately. prior to the residence determinatfoi::r date· and ·: . 
clainling residence for tuition purposes shall show his or her immigrant visa to the 
admissions officer at the time of classification. . 

54035. Minor Aliens: A nlinor alien clainling residence for tuition purposes shall 
be required at the time of classification to show his or her immigrant visa, his or 
her parents' immigrantyisa and evidence that tjle parent has ·had permanent 
residence in the state for rriore than: one year after admission of the permanent 

.. .··, ;;,,,,r,~sidence prior to the residence determinatim;t:·4~te. . . _ . . . . ; ;• ... · .. · 
. . '··· .. · 

• _:Becai.ise·it.v.ras !10t reqi.iiredu....'1d.er prior law,·stafffinds thaL'ieetioh 54045; suhd1':1ision (b)~ of the·· 
·title 5 :'Jiegulations(Register 86,·No. 10-(Mar. 8, 1986) p. 638. l) is a state-mandated new pro grain . ~:-i . ,,., .. 

. · ·. · · or higliet0level of service for a conliili.mity. college district to require a student alien to supply;:· '· · .. c· .. :· ... :. 

, ' ' .. · .. '' ,fili.d~·for.'tlie ·district to weigh, ·infoi:mation•on whether' the student is precluded from 'establisi:ih~g1 ' ;';.' :. :·.·;:;' ';.,::. •· 

- ... _, '"'"d01nicile:··All1Jienisprecluded-from establishing domicile in the UnitedS:tates:iftlie:alien: (1} - ... :_:·::.. ·- .. 
entered the United States illegally; (2) entered the United States under a visa requiring that-the · 
alien have a residence outsid~ the United States; or (3) entered the United States under a visa that 
permits entry solely for some temporary purpose. (Cal.Code Regs, tit. 5, § 54045, subd. (b).)8.7 

Staff also·:finds that, betause it was not required under prior law, si.lbdivision (c) of section 54045 
(Register,·86;·No. 10 (Mat. 8, 1986) p. 638.1) is a statecmandated new program or higher level of 
service for a community college district to determine, for an alien who is precluded from 
establishing doinicile ·in the United States plirsuruit to subdivision (b) of section 54045 of the title 
5 regulations; whether that alien has( 1) taken appropriate steps to obtain a change of status 'with 
the hnmtgration apd NatutalizationServiceB8 to a classification which does not preclude . 
. es.ta\Jli.$.4,iµg cJ.mpicile; anc;i, (2,) rµenhe xei;;ic;iep.ce,reqµiJ.:~ments of sections 54020-5402.~ 89 of the . 

.... . ' i" '.i. j ·,'. i ,;. . ' . . . ' ' . ~· ,' ·.. . ' :.:; " ... : . . :. . ~ ~. ·' ''· . . . '. . ~ "· .... ' .. 

87 Register 86, No. 10 (Mar. 8, 198.~) p. 638.1.; Regi~~r 91, No. 23 (April 5, 1991) p. 336; 
:Re/iister'92,No'. 4 (Jan: 24, 1Q'92)'p. 336,.:Re~ster 95·;1-l'6s .. i9-20(May19, 199S}p. 335. 

· • • · ir· ' 

. 88 The. current rianie of this government agency is U.S. Citizerishlp and Immigration .Services: 
See< http://www.uscis.gov> as of May 8, 2008. · · 
89 As described above, section 54020 requires "to establish a reside~ce, it is neces~ary that there 
be a union of act and intent. To establish residence, a person capable of establishing residence i.ri. 
California must couple his .or her physical presence·in California with objective evidence that the 
physical presence is with the intent to make California the home for other than a temporary 
purpose." 
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.8 

title 5 regulations related to physical presence and the intent to make California home for other 
than a temporary purpose. (Cal.Code Regs, tit. 5, § 54045, subd. (c).)9° -

E. Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 

Section 68121, added by Statutes 2002, chapter 450, states: 

(a) Notwithstanding any other provision of law, no mandatory systemwide fees or 
tuition of any kind shall be required or ccillected by the Regents of the University 
of California or the Trustees of the California State University, from a student 
who is in an undergraduate program and who is the surviving dependent of any 
individual killed in the September 11, 2001, terrorist attacks on the World Trade 
Center in New York City, the Pentagon building in Washington, D.C., or the 

Section 54022 states: 

:,1.1,1 

' - . 
(a) A person capable of establishi11g resid'ence in California must be physically - . -.. ? 
presentin·California for,01w. year prfor to the residence determination date to be - --· ...... - . '' -· ' · ·- --
classilied as a resident stiident. .... . - . --

(b) A ternpo~ary absence for busi.Iless, education or pleasure Will .not resU.lt in loss · ,.,_-_";, ·. ,: .. ; 
o_f:.Califomia residence if, during the absence, the person always intended to . · " ".- - - -

·, rehirn t6 Gilifornia and did nothing; inconsistent with that inte1it. - -

(c) PliysicaJpresence within the state solely for educational purposes does not 
- constitute establishing California residence regardless of the length of that 

presence." 

·Section 54024 states: 

.. 1 •• ·,, 

(a) Intent to malce California the home for other than a temporary purpose may be 
. manifested in many ways. No one factor is controlling . 

• Cb) A student who is 19 years of age or over, and who has maintained a home in 
Califofuia continuously fodhe last two years shaU be preswned to h!lve the intent 
to make ·Califorri,a the home for other than a: temporary-purpose unless the student 
baa eiigaged·i.ll ·any:ofthe activities"!isted in subdivision.(±). - -- . 

'"·'-'-""' '' ,., .. ' . '''(6).A ;student who ls under-19 years of age shall be presumed to have the intent to. ,,_,, ___ -

make California the bpme for· other than a temporary purpose if both the stiiden't -
and his or her parent iiave··m:aintai.tied a home in Califoriiia continuously' forthe· - ' · 
last tWo years i.Jrlless the. sfudent.:has. evidenced a contrary intent by having . 
engaged in any Of the activities listed in subd!visiOri (:fj. - · 
(d) A student who does not meet the requirements cifsubdivision (b) or -
subdivision (c) shall be required to provide evidence ofiritent to make California 
the home for other than a temporary purpose as specified in subdivision (e). 

[Subdivision (e) lists 12 objective manifestations bf intent fo ~stablish California 
residence. Subdivision (f) lists 4 acts of c011du6i incbnsisteiit with a claim of 
California residence.] 

90 
Register 95, Nos.19~20 (May 19, 1995) p. 335; Register 91, N·o. 23 (April 5, 1991) p. 336; 

Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335. 
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crash of United Airlines Flight 93 in southwestern Pennsylvania, ifhe or she 
meets the financial need requirements set forth in Section 69432.7 for the Cal 
Grant A Program and either of the following apply: 

(I) The sui:viving dependent was a resident of California: on 
September 11, 2001. 

(2) The indiv.idual killed in the attacks was a resident of California on 
September 11, 2001. · 

(b) (1) The California Victim Compensation and Government Claims Board shall 
identify all persons who are eligible for tuition and fee waivers pursuant to this 
section cir subdivision U) of Section 76300.91 That board shall notify these 

91 Section 76300,-subdivision (j): The fe~ requir~ments offuis section shall be waived for any · 
student fu an undergraduate program, including a student who has previously graduated from 

. . anqthe~" W?<i~rgr~~!:\I?:!~ 9r .. ~~qlfl;tf: pr()W.Rp?-• ~~9is the d~p~~~~~t .. 9[.~~ 9?.:i':'i:du_al ki~~cl ll;i,P,Je,... . 
. .. . S,eptember 11, ;2Q.QJ.,)eJ,Tqpst att!'lcks. on the W, orlcL Trade Center andJlie Pentagon or tP..~ cr~!?, ... Qf .. 

. . . . Uriifod Airlines f 11ght 93 in sc)utliweste1n 'f'.erinsylvania, if that. d<,ip~nden\ nieets the fm~icii . . . . . 
need r~quirem~rits: set toith in sec.ti?.'.! ??~?, ~};,f Cit t4e.. Ga1 .ck?P.ti.\ ~i~~am: lili<l eithe(~~jh,~'~<~ .··.· :, . 
followrng applies: . . . . . . .: . . . · .. ,:. ·.. . ... :·.:> .• ·e .. ·. ,: ,, · :""··".·:: .. . . . . :•.•· _··: .:·:.·:·> ,. : .. : , _. 

(I) TI1e dependent' was a:reslc'ieiit o(C'.alif'Qriiiia.h'sept~mbet ii·'. '2i'i'6L . ·. . . ., .. "~ .......... "'" . 
- (2) The individual killed in tlie ~tfu.cks wB.s a resident ofCalliorilia ori Septemberl I;"2()6i. 

(le) A determination of whether a persbn is a.~esident of California on September 11, 200.1, for 
purposes of subdivision G) shall be based on the criteria set forth i.n Chapter 1 (commencing with A 
Section 68000) of Part 41 for determining nonresident and resident tuition. 1J11.81 

(1) (1) "Dependent," for purposes of subdivision (j), is a person who, because of his or her , .. -
relationship to an individual killed as a result of injuries sustained during the.terrorist attacks of 
September 11, 2001, qualifies for compensation·under the federal September·l lthVictim 
.Compensatio11 funq o_f2001 ('fitle IV (commencing with Section 401) of Public Law.107-4fL .. 

. . '(2) A dependent who is the surviving spouse of an individual ldlled in the terrorist attacks.of."·~ ... ~:·' . 
September 11, 2001, is entitledJo tl}~.Wfl:iy_ern:.provided in this sectfo:ri until J riuuary 1, 4.0J '.L _ 

•· . . :· (3) A 'dependent who is the sutviy~g c;bild/~iafural or adopted; of ~individ,ual kille·d in•'th~/: '· · · · 
-terrorist attacks of Septeiuber· 11,. 2,001, i8 entitledto the \~.':::.!Y:o~-:o C!!lder' subdi:visian: (j) :until tl~a:t;:' · .. : 
person attains the age of 30 years. · . . · 

( 4) A ?epend~nt of aiJ. in_diyi~1:1;1il kiijed in the te1Torist ~t.ti.S!Cf.,.9f _§ept~JJ1ber 11, ;wqh:?Yk~),L . 
. .. . determined to be eligible by the California Victim Compensation and Governrn.e)l,t Claims·: : · ·. · · 

Board, is also entitled to the waivers provided in this section until .Tli:nuary 1, 2013-. 

(m) (1) It is the intent of the Legislature that sufficient funds be provided to support the 
provision of a fee waiver for every student who demonstrates eligibility pursuant to subdivisions 
(g) to (j), inclusive. · 

(2) From funds prov.ided. in the annual .Budget Act,.the board of governors shall allocate-to 
· community college districts, pursuant to this subdivision, ail. amount equal to 2 percent of the 

fees waived pursuant to subdivisions (g) to (j), inclusive. From funds prqvided in the annual 
Budget Act, the board of governors shall allocate to community college districts, pursuant to this 
subdivision, an amount equal to ninety-one cents ($0.91) per credit unitwaivedpursuEi.nfto 
subdivisions (g) to (j), inclusive, for determination of financial need and delivery of student 

430 

,·~ 

02-TC-21, Tuiti01l Fee Waivers 
Draft Sraf!Ana/ysis 



e. 

persons or, iii the case of minors, the parents or guardians of these persons, of 
their eligibility for tuition and fee waivers under these provisions. This 
notification shall be in writing, and shall be received by all of the appropriate 
persons no later than July 1, 2003. 

(2) The Trnstees of ... the governing board of each commliilitv college district 
in the state shall waive tuition and fees, a8 specified in this section and iii . 
subdivision G) of Section 76300, for any person who can demonstrate eligibility. 
If reauested by the California State University, the University of Califomia, 
Hastings College of the Law, or a California Community College, the California 
Victim Comoensation and Government Claims Board, on a case"by-case basis, 
shall confirm the elicibilitv of persons requesting the waiver of tuition and fees, as 
provided for in this section. 

', ., I 

( c) A determination of whether a person is a resident of California on September 

. 1~;~1r~~~J~~~<l~;e~U~~t~~lii:nte~a .s~t forlf 1n.,this chapte(ior d~~~DJ.1!,~i~K .· .... _ .. _ ,. , . -~·""'' , . 

· ·· ! > "(d').(ij·;·,·n~~·en&:il(;i'f~ purposes of.tl~isbcti6d~ :is ;·per~ori°y{hci;bec;a~~~,·~fhis ·_ · --~·;_:~.~,~~~" ·. 

or_ her relationship to an .iiidividual killed. as a r~~lllt of injur.i.~S. Aii~tain~d .dµring 
the telTorist attacks of S~ptember 11, 2001; qualifies for cbmpensation·under the . 
J~geral Se~temb~r 11th :"ictim Compe~~tiqqifunq.9,f ~OQJ:('.fttle TY:.:: ' ... ' c;- ''·" ,.., ,-:;-·-,-,'"'CC 

(commencmgw1thSection40l) ofPublicLaw107'-'42). ·· ··· · ·'. ·.- · . 

(2) A dependent who is the surviving spouse of an individual killed in the 
terrorist attacks of September 11, 2001, is entitled to the waivers provided in this 
section until January 1, 2013. 

· '(3) A dependent who is the surviving child, natural· or adopted,· of an individual 
killed iii the terrorist attacks of September 11, 2001, is entitled to the waivers 
up_der this section until that person obtaiils the age of 3 0 years . 

. ,,(4) A depeild~nt'~f an ·u:idi~dual ldl!ed iii the terrorist attacks. of 
Septeuiber 11, 2001, who is d.etennfuedto be eligible by tl1e'Catifornia Victfui 
Conipensation'arid Government Claims Board; is fi1so entitled'.fo the Waivers·.: t;.:t;fr_'; · 
provided in this section until January 1, 2013. [Emphasis.added.] :.::: ... ?='c•~"-~·.-i-. 7.•• • ·--,---·-:-·:.:.o=c0 ·"· 

Subdivision (b)(2) of section 68121 (Stats. 2002, ch. 450) requires commumty colleges to waive 
tuition and fees for dependents of the victims of the 9/11 teD"orist attacks. Because doing so was 

·not require? before Statues 2002, chapter 450, stafffmds tliat se_ction 68121, su,bdivision (b)(2) is 
a state-mandated new. program or higher level of service for a community college to waive 
mandatory systemV1ride fees or tuition of any kind for a student in an undergraduate program who 

financial aid services, on the basis of the riumber of students for whom fees are waived. Funds 
allocated to a community college district for determination of financial need and delivery of 
student financial aid services shall supplement, and shall not supplant; the level of funds 
allocated for the administration of student financial aid programs duriiig the 1992-93 fiscal year. 
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is the surviving dependent (as defined)92 of any individual killed in the September 11, 2001, 
terrorist attacks on the World Trade Center in New York City, the Pentagon building in 
Washington, D.C., or the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the 
student is determined eligible by the California Victim Compensation and Government Claims 
Board. The waiver lasts until Jaµuary I, 2013, unless the dependent is the. surviving child, 
natural or adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which 
case the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code, 
§ 68121, Stats. 2002, ch. 450). · 

Detennining eligibility (including financial need andresidence) for the waiver of"all 
system wide fees or tuition of any kind" is the responsibility of the California Victim 
Compensation and Government Claims Board (VCGCB); not the community college districts. 
According to subdivision (b )(2) of section 68121, confirmation of the student's eligibility i~ 
made by the VCGCB "ifreque~ted by ... a California Community Cog~ge." Thus, tl:J.e plain 
language of subdivision (b)(2) indicates that the cpllege's cori:fimiatlon' of the student's eligibility 
is. authorized but not required. Therefore, staff firids thEl,t confirn:rntio:n of the stud~n.t's eligibi)ity 
for tlie waiver is not a state mandate .. The Boai:d of°Gove~or's Fee' Waiv.er App}j_ca:tio~ requfres 

. applicants to submit eligibilify° documentation receiyecj.)'rom the VCGCB.93 
. . ~- · .. · . . . 

F. Notifying Students of c1!~~wi!~~tiii' J>.~£~~~i.9:~ .a.~.e:i'ppeatr,t,~~fd ur~ .,) .. ·· '." 
.. Notification and appeal of cla~sification decision (CaLC6de)~,erzs,,tit. 5. 6 5406_Q}:Jn the title 5 

regulations; section 54060, subdivision (a}, (added by Register .82,'No. 48 (Nov. 27, 1982) 
p. 638:2) states: 

. A comffiunity college district shall notify each student of the student's residence 
classification not later than fourteen (14) calendar days after the beginning of the 
session for whiqh the student. has appli(ld, or fourteen (14) calendar days after the 
student's application for admission, whichever is later. 

Accordirig to subdivision (b), "Any student, following a decision on residence classification by 
the college, may malce written appeal of tJ.1at de.cision. Each community college shall establish 
procedures for appeals of residence classifi'cations.''.. [Emphasis added.] · . . . · · 

' Subdivision (c) State~ that th~ Chan:ceil;r'~wiu advise~community c~ll~ge:di;;mcts-on issues in . 
· residence classi.ficati0n" E!ld s:tE>Jes that "the st::,.::1--;nt £hall ·ha:Ve no right of appeal .. [residence"·= · 
.classification l to the Chancellor or Board of Governors." · 

. . . . . 
92 "'Dependent,' for purposes of the section, is a person who, because of his or her !elationship to 
an individual killed as a result of injuries sustained during the terrorist attacks of 
September 11, 2001, qualifies for compensation under the federal September 11th Victim 
Compensation Fund of2001 (Title IV (commencing with Section 401) of Public Law 107-42)." 
(§ 68121, subd. (d)(l).) 
93 For example, see the 2004-2005 Board of Governors Fee Waiver Application at 
<http://www.cccco.edu/LinkClick.aspx?fileticket=RvsAIDfijE4%3d&tabid=678&mid =1866> 
as of May 12, 2008. · 
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Education Code section 68044 states that the State Board of Governors "shall adopt rules and 
regulations for determining a student's classification and for establishing procedures for.review 
and appeal of that classification." [Emphasis added.] · 

Pre-1975 law (Cal. Code Regs., tit. 5, § 54060; Register.73, No. 26 (Jun. 30, 1973) p. 638.1) did 
not require notifying each student of his or her resident classification outside the context of an 
appeal. 

Therefore, staff finds that it is a state-mandated new program or higher level of service for the 
community college to notify a student of his or herresidence classification not later than fourteen 
( 14) calendar days after the beginning' of the session for which the student has applied, or 
fourteen (14) calendar days after the student's application for admission, whichever is later. 
(Cal. Code Regs., tit. 5, § 54060, subd. (a).)94 . . . . · . 

The 1973 regulations gave studentS the rightto appeal a tesidence classification (Cal. Code 
Regs., tit. 5, § 54060; Reg1ster 73; No. 26 (fon. 30, 1973) p: 638.1) but did notrequire ..... 
establishing ptoceduresfor'appeals 6fresldence CI'assl.ffcatloi.l; so staff finds thafsection 54060, ·.· •·· · 

· .subdiv.ision:(b),~5 .is:a state~mandat(:dnewprograrii·oi,higlier'fevel ofservicefor community, . ., ... '·" ·.-........ , 
. colleges to est!lblish proceilttresJcifappeals Ofresidence Classifications .. (Register 82, No. 48 
_JNov .. 27;}982) p:.63.~.~-~.!:.~~m~fe(~t;:N-6. 2~ (April 5;J?9l) p. 336; Register 95, No. 19 (May· 

' 1'9 1995)'p336} .. ,,,,,,.,,,"' : ··:· ...... _ '. ··,, ----. '•' 
~~: .. -~ . .._ .· :;:'.f;{~ . :. ~ .-. _·'"" ·~ .. : .- . _,, ,., ' -~· ·.i ,/~ ;.;i ;, .-., .. : .. -': ~. _· ·.:: -· .... ~·' . ::.~ .-:-:-,:·: ·.~ 1·.::.·:,""'":'::·· ·.-;·;~:.:·. - - '.: -···· ~ .:~-: :: :, ' 
.;. G;.Adopting Rules for Refunds of Nonresident Tuitfon Fees·· 

. ··~· 

Refund rules (Cal.Code Re!!s .. tit 5. § 54070): Section 54070 of the title 5 regulations states as 

A. :' follows: . . .. _ · 

W The governing board of each coi:rimunity college district shall adopt rules 
providing fc:it refund of the follpWmg nomesident tuition fees: 

(a) Those collected in error. 

Gb) l110se refundable as a result of a reduction of.th~. educational program at the 
c01=1unity college for which the fees have been paid. '' '. 

· ( c). ·Those relundable as a result of the stGctei1t' s reduction in units or the student's 
withdrawal frc:ii:Il' an educatfon program attil:e co1filliiiruiy college f~rwhld:i fees .· ' ..... ~: . ' ' 
have been paid, where reduction or-cwithdrawal ·is-fof'reasoiis deemed stiffident' '• 
by the governing boil.rd. . 

This regulation was in ptace ptitirto 1975. Section 54070-ofthe title 5 regulations, as early as 
. 1973 (Register 73, No_. 26 (Jun. 30, 1973) p: 638-.1) stated: 

. The governing board of each Community College district shall adopt rules 
providing for refund of the following nomesident tuition fees: ' 

94 
Register 82, No. 48 (Nov. 27, 1982) p. 638.2; Register 91, No. 23 (Jun. 7, 1991) p. 336; 

Register 95, No. 19 (May 19, 1995) p. 336. . · 
95 • ' ' ' 

Register 82, No. 48 (Nov, 27, 1982) p.638.2; Register 91, No. 23 (Jun. 7, 1991) p. 337; -
Register 95, No. 19 (May 19, 1995) p. 336. · · 
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(a) Those collected in error. 

· (b) Those refundable as a result of a reduction of the education program at the 
Community College for which the fees have been paid. 

(c) Those refundable as a result of the student's reduction of units or his 
withdrawal from an education.program at the Community College for which fees 
have been paid, where reduction or withdrawal is for reasons deemed sufficient 
by the districtg0-verning.bo8i-d.... · · 

TJ:ie Legisl!l~~ _iP.ay, ):nit J!~e.4 p,9t,_;reimi;nu:se state mandates· if they were enacted prior to 197 5 -· . 
(Cal. Const., art. XIII B, § 6). Because section 54070 was a requirement prior to 1975, staff. 
finds that section 54070 of the title.5 regulations9~_is not a state-mandated new prograin or higher 
level of ~ervice ~ithin the meai:ting ·of ¥ficle XIIl B, section 6 of the California Constitutioi:t'. ·. · 

II.. . · Do.tp_~.ies_t:.cl~~m.~tat.~t~S a~d::.~xec~tive::Qrder impose costs ~and:a~~.~ by the·state.:· .. ·. ··· · °' •. 

within the meaning of Government Code se~tion 17514 and 17556? 

· · · · · The0:fihal~iSstlti:i.~:.~Jieiliefilie'te'ffb1!:l:ilif ifafute'~;@a;; fsCecutive oniers' itn.pose costs mand~1:1<l"by ,;J~.:"' '".:.. · · · 
~·~ ·,.: . 'the state,97 arid whether an.y sfattitofy"excepticins lisfed in Government Code_section l 75'5fhrpply · .. · · 

··· fo the•clain1·i· Government Code· section 17514 defmes "post mandated by.the state" as follows':• · 

::'· · ':,·:.),~''fr':;b~;[WJil)7tii&reasMfco~tk:~hicb: a local agency or school district is required to incur:'. 
·c,,. :: : • after:J~Y.)Ll.9-.~.Q,.:g§:§l:.rs:_suJt!?.L!!.nY.statute enacted on or after January 1, 19.75, or · :· . .. · 

. ' ·. any exi::cutive order implementing any statute enacted on or after January 1, 1975, . 
whicli mandates a new program or h_\gher level of service of an existing program · 
within the meaning of Section 6 of Article XIIl B of the California Constitution. 

In the test claim declaration,98 claimant Ccmtra.Costa Community College District estimates that 
it has incurred "$1000 or more, in- s1:affing and other costs in e>:;~ess of any funding provided to 
school districts and the state for the period from July 1, 2001, through June 20, 2002, to 
implement these new duties mandated by the state for which the school d!Strict has not been 
reimbursed by any federal, state, or local government agency, and for which it cannot otherwise 

. ; - - • '. . • - '- ''. ·~: .~ . :..... ~ '. :·-. ; ~- I • :- f "• •· . - . 
obtaili. reimbursement.". ·· ··· .... : •· ·· · =· ·· · ··. -··· • ... 

Surviving dependents of victims of9/11 terrorist attacks: s6ction 68121, subdiVision (b)(l), .. 
·-'. -~tii'tes ili~ fon~,~g:':"f ·'· :' ·~~' '··'.''u'.;~~--~~~-'-·:,.~~:;;:::· .. ::.·=:: '':' .. , ... ·· · · . .·· .. , · ·· >. · · · · · · -· ·-~:J,_,_, · .. · 

.. .: '·> , The California Victim Compensation and Gove=en:t Claims Board shall 
identify all persons who are eligible for tuition and fee waivers pursuant to this 
section or subdivision G) of Section 76300. · · · 

.· Subdivision G) of section 76300 outlines the tuiti~n fee waiver requireinents, as listed above:: 
Subdivision (m) of section 76300 states: "It is the intent of the Legislature that sufficient funds 

96 Register 77, No.45 (Nov. 5, 1977) p.638.3; iregistet 82, No. 48 (Nov. 27, 1982) p. 638.2; · 
Register 91, No. 23 (Jun. 7, 1991) p. 337; and Register 95, No. 19 (May 19, 1995) p. 336. 

97 Lucia ~Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 

9s Test Claim 02-TC-21, Exhibit 1, Declaration of Jeanette Moore, May 7, 2003. . . . 
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be provided to support the provision of a fee waiver for every student who demonstrates 
eligibility pursuant to subdivisions (g) to U), inclusive." 

Thus, the Legislature expressed intent that "sufficient funds be provided to suppoli the provision 
of a fee waiver for every stude11t whci demonstrates eligibility" as a dependent (as defined) of a. 
victim of the 9/11 terrorist attacks, as specified in subdivision U) of section 76300 and section 
68121. 

The issue is whether this. fee waiver activity is subject to Government Code section 17556, 
subdivision (e), which prohibits the Commission from finding "costs mandated by the state". if: 

The statute, executive order, or an appropriation in a Budget Act or other bill 
provides for offsetting savings to local agencies or school districts that result in no 

·net costs to the local agencies or school districts, or includes additional revenue 
th.at was specifically intended to fund the costs of the state mandate in an amount 
sufficient to fund the cost of the state mandate. 

· Stafffmds·n:o evidence in-the record or.the test claim statutes, or in.the2002-03 State Budget·· 
Act, 99 or. subsequent budget,acts, 100 of an appropriation.for.tuition fee•waivers for..dependents of ·• 
_victim,s ofthe·9/1-l terrorist attacks. Therefore, staff finds that Government Code section 17556; . 
-~ubdivision (e); does not preclude reimbursement for tliis activity, and that Education Code 

-'sectioU"-68121 imposes costs-mandated by the state within the meaning of Government.Code··· 
--2section·,1i9Sl4:<•"- "' ·· ' · 

TherefC:~; staff finds that there are costs m:andated by the state within the meaning of . 
Govemillent Code sections 17514 and 17556 for the activ:ities found to be state-mandated new 

. programs or higher levels of service, as discussed above. 

CONCLUSION 

'For the.reasons discussed above, staff finds that the test claim statutes, regulations, and executive 
~?r~er iri?'pose a reimbursable statecmandated program within the meaning of article XIII B, 

·
99 The 2002;2003 -B~dget :(Stats. 2002; ·~h; 3 79} states .as follows (~ 6870-ro 1c10oi, .S~h~dule ... ,_ 

{1); Pro:vision·e2)}:'"~·f0f'thefunds"appropriated in Schedule (1), Apportionments, up to $100;000 
is for a maiiltenance allowance, pursuant to regulations adopted by the board of governors. Up to 
$500,00Q is_ to reimburse colleges for the. costs of federal aid repayments related to assessed fees 
for fee waiver i:ecipients. Th.is reimbursement only applies to students whci completely withdraw 
from college before the censu.S date." - · · · · .... _ 
100 ' . ' .- ' 

The 2003~2004 Budget Act (Stats. 2003, ch. 157) states as follows in 6870-101-1001, 
Provision (7): "Notwithstanding Section 76300 of the Education Code, or any other_provision of 
law, if the funds appropriated in Schedule (5) [Student Financial Aid Admilii.stration] are · . 
insufficient to fund all.claiins, the chancellor shall prorate available funds to each district." 

The 2004-2005 Budget Act (Stats. 2004, ch. 208) states as follows in 6870-101-1001, Provision 
11 (a): Of the funds appropriated in Schedule (5),[Student Financial Aid Administration] not less 
than $10,338,000 is available to reimburse community college districts for the provision of 
Board of Governors of the California Community Colleges fee waiver awards. 
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section 6 of the California Constitution and Government Code section 17514 for community 
college districts to be reimbursed for the following: 

District Governing Board Rules and Regulations on Nonresident Tuition 

• Adopt rules and regulations relating to the method of calcuiation of the amount of 
·nonresident tuition, the method .of payment, and the method and amount ofrefund 
(Ed. Code,§ 68051, Stats. f990, ch. 1372). This is a one-time activity. 

Determining Residence Classification· 

• Require a:gplica.D.t to supply. and district to weigh. the residence determination factor~: 
Require applicants to supply, and for the district to weigh, the following_inforrnation to 
dete~e the student'sresidence classification (Cal. Code Regs., tit. 5, § 54024, subd'. 
(e)). - . - - - -- - - ---- - - --

• ; , ..... .,,.,... .. • • •. , ..... .,;. •. , •·•' ~ !,, ,.cl.,,• ",. .... ~,. • ··· ' ' · " 

- _:::··_ --·----o- ·ownership of~esid~nti~Cp;~perty ·· - - ,---.. 

·,:c.;_<:,>.,,,>,:,;9 ,>.¥:~g;t~r;rWg·t.o,:ypte,iµ;C.f1,lif~~,-::f,.'l}'f1:Y\i/' :-'· ~-- ;;:_;_-_ '·- .. · - - "'i\!-:_,H-rH:~-~;'{~,,_,_: · 
~~;;•,::•,>_.,. . --•- _.o: .. Active membership in servic~.g:(social·>clubs;·'~ · -------> 
··:•. '" · o.- ·Beh1g-the petitioner for-a divorce inCii!i:for.Oia. _ --- _ _ · --.~::1\·?:· '.ic::i~~,,·:····_--y : ... ::: 

. ,:· . ··:. . ~ :-·.···'.·:r.1.i~~.~~·-·:':~;.:._·.;.:_: .i;.~y._;;: .. ~.1i··.;·t;r:~.;.j_,;,,,.·,, ... .,.·: ,·~, ....... 

,, " : ._. -· -- Require a-student to supply; and for the.district to weigh, infoTI:i:iatioii"i·egai-ding whether tlif>J"~? '. ,-_,,., .. _ ··.:;::'.~ "-'' 
_ _ - student or the parents ofa minor student who relinquished Califom.ia residence afterjiit:rvkg'"~ -- - - · 

from the state has reestablished residence by one full year of physical presence coupled with- : · 
demonstrated intent to be a California resident.- (Cal.Code Regs., tit. 5, § 54030, Register 8·2; 
No. 48 (N6v. 21, 1982) p. 637.) ·- ·-· 

• -Residence classification guestionnaires: To revise the residence questionnaire based on a 
sample residence questionnaire provided by the Chancellor's Office (a one-time activity). 

To require the student to supply, and for the district to weigh, the following information in a. 
residence questimiriaire to- detertnme the student's residence classification: 

o Wl1ere the student has ~1aintained his or her home for the last two years and 
_ whether the_ student has engaged in any, activity listed in subdivision (f) of section - - ·: · -- __ 

.~:-;'~~--: :-- :: ____ :._·~;-; "s:4024-~fth:~ title 5 r-~giilifrob:s~'.i.e., b'afffuairttained votetregistr~tibhin ai:iCithef'·'·- ;::· /~::)_;,:i -: 
,. __ .. -- ---- ' - -state. and voted in another-state; was a petitioner for a divorce in ano~er state; -a3. - .. -- -.. 

;u. attended,a.n'out"of-sfa.te iristitution as a resident of-that other state; has declared · ' -· · : 
nonresidencefor stat_~ income tax purposes. 

- -

o _ F pr each student under 19 years of age, consideration of where the parent has 
lived for ilie last two years arid where the parent has engaged in any activity listed 
in subsection (f) of section 54024 of the title 5 regulations.-

- -

o If the student, or the.student's parent if the student is under age 19, has eitlier D:laintatned 
a home outside of California at any time dtiring the last ·two years, or has engaged in any 
activity listed in subsection (f) of section 54024 of the-title 5 regulatio:i:is,the "student shall 

JOI Register 82, No. 48 (Nov: 27, 1982), Register .91, No. 23 (April 5, 1991) p. 334, Register 95, -
No. 19 (May 19, 1995) p. 333; Register 99, No._ 20(May14; 1999) p. 333. · 
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be asked for additional evidence of intent to reside in California such as that identified in 
subsection (e) of section 54024. 102 (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c) & 
(d).)103 

Financial independence: Deteml.ine whether the student is financially independent or · 
dependent, in accordance with Education Code section 68044, when a student is seeking 
reclassification as a resident who was classified as a nonresident in the preceding term. 
(Cal. Code Regs., tit. 5, § 54032, subd (a).) 104 

l)etermine whether the student seeking reclassification as a resident who was classified as a 
nonresident in the preceding term is financially dependent or independent, by requiring the 
student to supply, and the district to weigh, information on whether the student (1) has not 
and will not be clail11ed as an exemption for state and federal tax purposes by his or her 
parent in the caiendar year the re,c*i.ssification application is made and in any of the three, . . 
calendar years prior to the reciassification application, (2) has not and ,will not receive more' 
than seven lmndred fifty dollars ($750) per year in financial assistance from his or her parent 
· 1nthe'ca12iidfif}·:Yefil:the·~rec1aSSlfiE~tion;;app1iCation·:is made ai1ti:·~m··· any·,Qf the·tbiee~ caien.·daf· . ·. . . · · · 

· : :· '•years·p11orto·the reclassification·application,.ruia (3) has not livect:and:wil!rtot live,for'm6r'e .: : .. A:;::o.~ 
than six weeks in'the hmi'J.~:bfhis br her paren:t:i:luiing the calendar, yeifrthe reclassificatiori ' '' 
_application is made and in liiiy oftliethree·caleiid:ar'yea!'s j:iiio(fCd{i,ere~lassificatioii ' · 
·app!iCaticin. (Ed .. Code;·§ 68044; subds. (a), (h);&/(c);' SfatS. 1981'; Ch. 102; Stats. 1982; · · · 
cit "i'070.) ' ' .. ,. , ... , .... ,.,., • ' 

Nonresident Tuition Fee 

• Pi·ovide nonresident stiidents with notice of nonresident tuition fee charges durfug the spring 
term .before the fall terni in which the change will take effect,.and to consider nonresident 
tuiticin fees bf public community colleges in other states in determining nonresident tuition · 
f~rs~' and to malce nonresident tuition fee increases gradual, moderate, and predictable. · 
(Ed.'Code, § 76140, si.tbd. (d), Stats. 1989, ch. 985:) · 

... ~ ;\.~ -

.··· ..... 

102 
Section 54024, su]?division (e), ofj:he title.5 regulations states: ~'Objective manifestations.of 

iritenHb,establishCaliforiiia·residericeibeludci:,butarehot liri:iitedfo:·(l)O~ership of.:· .. :· ':':: :,::;;:1~·;· .· 
· .. ,,. -" residential property or continuqus occiipancy ofrented or leased property in·Callfornia~ ·. · -· -- '"·'" · .,, ,. '" ' 

(2) Registering to vote and voting in California. (3) Licensing from California for professional 

e. 

! 

practice. (4).Ac;tiye_lllell1!Je,rship.in.service or social clubs. (5) Pr~s~nce of spouse, c]llldren or 
other close relatives in the state. (6) Showing California as home address on'federal fucorrie tax, 

· fo1in: (7) Payment of California state income tax Bi a resident. (8) Possessing California motor 
vehicle license plates. (9) Possessing a California driver's license. (10) Maintaining penii.anent 
military address or home ofrecord in California while in armed forces. (11) Establishing and 
maintaining active Californi~ bank accounts. (12) Being the petitioner for a divorce in 
California." . 
103 

Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Register 91, No. 23 (April 5, 1991) p. 334; 
Register 95, No. 19 (May 19, 1995) p. 333. 
104 

Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (April 5, 1991) p. 335; 
Register 95, No. 19 (May 19, 1995) p. 334. · 

&iiii&AWI m: 
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Exceptions to Determination of N onresidence 

I 

The following are entitled to resident tuition or are exempted from paying nonresident 
tuition: · 

Dependent of member of armed forces: Classify as residents for the purpose of determinu1g 
the amount of tuition and fees those dependents (defined as a natural or adopted child, 
stepchild, .or spouse who is a dep·endent of a member of the armed forces) ofmilitarjr 
personnel who retire from active duty after the residence -detenninatioU'date until the-student 
dependent has resided in the state the minimum time necessary to become a resident. 
(Ed. Code, § 68074, Stats. 1980, ch. 580, Stats. 1989, ch. '900, Stats. 2000, ch. 571.) 

Require applicants claiming residence. status pursuant to section 68074 of the Education 
Code (dependent member of the anned forces) to supply, and for the district to weigh, the 
folloyvi,ng dcicumentation in determinirig the. applicant's residend.<li~: . 

o A statement from the military person's commanding officer or personnel officer that: _ 
c;;,·. . . /,.-' ··' ·;. ··{l)tbe.Inilitary person's duty. statihn~is'iri'-Calli6rihla'.on·;actiV:e ducy.-asofthe reside:ii&>i,,:>-:1' 

·: - - c· • "'·"'''· ;,,• ,, .•. Jl.etermination date;ior_ '(2) that the niilitary person-is. outside ofCalifonuii:·on aC:ti,ie.clutjr .. 
.. . •. ·after having been transferred ·inllDe¢i~t~lymn¢: directlyifrom a California ·duty station: after : , . 

the residence determjp._?.tiop:date; !:)r!{f~~:~~t:tQ:~ ·miJH,i:!!Y:'P~~?p),l, ]J.i:i,s,_ajl:_er, t]J.e resi~er:tc.e 
· determination datef'refued'1i$'{aii'1active~tii:em!Jer .of the ·il.:rnied forc~s 'of the United States, 

·:' 

----'.-······-·- _-;; _____ -· ···--··· .. ;;.-_ . ._ •••.. • .•. :-.;. :r..·· - - . ·-· . 

o A statement that the.student ~ho ·~11,1a1ifiesJ6r resident Ci as sill.cation as a r{B.n.iral or 
adopted child or stepcliild is a dependent of the military person for an exemption. on 
federal taxes (Cal.Code. Regs., tit. 5, § 54041). 105 

• . - . , . . 1 · 

• Member of armed forces after discharge_: Classify as a resident a studep,t wh9 was a member · 
of the armed forces of the United_ States stationed in California on active duty for more than· 
one year immediately,prior to being discharged from the armed forces, for the length of time_ 
he or she lives in California after being discharged up to the minimum.time necessary to 
become a resident (Ed. Code, § 68075:5, Stats. 1995, ch. 389). 

• · Dependent of California resident for more than one year: Classify as a resident a student who - . 

· - ; : . (a{ h~s 1:°.t~·b.~;'.?:~~;~~~t~ re'.s~-~ei:t?f'-d;i;Jtt9raj~f?t,~~~~ ~h-~ -9~~~~~~ .. $,4JJ.).~? fi$~r:~:~ ;, ... :'.·~;· , 
- ·· '' · · dependent·cliild·of,a·Califorma resident who' has ·had residence m Califorma for more than . . 

one year pr:ior't(i'tlie resiii.ence deforiiii,naticin dai:e, o!'b.!§0 8: pare1it:who h:~_~"l:)oili''coiittil:Hited- _···.: .· 
· cdUrt~cfrdered·shpporf for 'the ·srudetlf on 'ii'conthiucriis.biisis and has been 'a Ca.Jiforrua 'resident . " ..... 

for a minintum cif one year. This exception shall continue until the sttiderithas resided in the 
state the minirnµID time necessary to bec.:ome a resident, so }ong f!-S cOril:mtious attend.arice is 
inaintai.tied afa conimti:nity coliege (Ett. Code, § 68076, Stats. 1988, ch. 753, Stats. 1991, 
ch. 455, Stats. 1993, ch. 8). · . . - · · 

• Graduate of Bureau ofindian Affairs school: Classify a student as a resident if he or she has 
graduated from any school located iii California that is operated by the United States Bureau 

1o5 Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983)p. 638. 
Register 91, No. 23 (April 5, 1991) p. 336;. Register 95, No. 19 (May 19, 1995) p. 335. · · 
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of Indian Affairs, so long as continuous attendance is maintained. by the siudent at a 
community college (Ed. Code, § 68077, Stats. 1989, ch. 424, Stats. 1993, ch: 8). 

• Siudent holding emergency permit or public school credential: Classify as a resident a 
siudent who holds a valid emergency permit authorizing service in the public schools of this 
state, who is employed by a school. district in a full-time position requiring ce1tification 
qualifications for the academic year in which the student emails at an institution in courses 
necessary to fuifi.U teacher credential requirements. This classification is only for the · 
purposes of determining the amount of tuition and fees for no more than one year. 
(Ed. Code,§ 68078, subd. (b), Stats. 2000, ch. 949). 

For siudents claiming residency staius pursuant to section 68078 of the Education Code, 
require the siudent to supply, and for the district to weigh, the following: 

o A statement from the employer showing employment by a public school in a fuil-time 
position requiring certification qualifications for the college year in which the student 
enrolls. (Cal. Code Regs., tit..5, § 54046; Register 82, No. 4~ (Nov.,27, 1982)p. 638.1; 

. · Re-~ster 91, No. 23(Apr.if~,1~91).p. 337; Regi~i!ti'r-~.5. No. 19 cMay 19, 1995) P.· ~~~.) .. ·. _-c: 
.- .·. Tliis sectfon is. sµi.te-i:Ilanp~frid newj:n;ogram or hfgher !_eve!. of service for students. . .. · 
• '9J¥,nilnires.i4~~~~;.tinci~.r:~:ubqivision (afof section 68018,106 as well as subdivision (b) 
. : :(sfiide4t hci!clii:J.g'Ei;valid''dnergericfp~rmit, as specifiedr. 

·'·.'·~'ftf!t.~:_:·· :··;: .. . ·.·:·; >:~ '"··~. ·'- ··.···'' .,-····~· .- . , .. · 

o A?Y teaching ·credential {except-a provisional credential}. Require the student to show he · 
9r she will enroll in courses necessary to obtain another type of credential authorizing 
S,¢rvice in the public schools, or holds a credential issued by the Board of Governors and 
is enrolled in courses.necessary to fulfill credential requirements; (Former Cal. Code 

106 Subdi~islon (a) of section 68078 provides: . . 
'(a) A student holding a valid credential authorizing service in the public scho()ls 
of this state who is employed by a school district in a full-time position requiring 

. . ..,, . gi;r.t;i.ficatipr,i qualific!ltions, for the college_ ye~.\!?.. which the siudent enrolls in an 
· ·. · . £wjtitution,i~ entitled to resident classificationifthat student meets any of the . 

following requirements: ·: .. ·. . oc.~·:···,, .......... •··. . ........ . 
( 4) . He or she holds a provisionEil credential and is enrolled at an institution in 
courses necessary to obtain another type of credential authorizing service in the 
public schools: · · 
(5) . · He or she holds a credentiaVissued plli'suant to Section 44250 and is 
enrolled at an institution in courses necessary to fulfill credential requirements 
[§ 44250 states that the commission (on teacher credentialing) issues only the 
following two types of credentials: "(a) A teaching credential. (b) A services 
credential. The commission may issue an mternship teaching or services 
credential.] · 
(6) He or she is enrolled at an instiiution in courses necessary to fulfill the 
requ~ements for a fifth year of education prescribed by subdivision (b) of Section 
44259. [§ 44259, subd .. (b), specifies the minimum requirements for the. 
preliminary multiple or single subject teaching credential.] 
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a 

Regs., tit. 5, § 54036; Register 77, No. 45 (Nov. 5, 1977) p. 638.2. Cal. Code Regs., 
tit. 5, § 54046.)107 . . 

Native American student: Classify as a resident a Native American student who attends a 
school administered by the Bureau of Indian Affairs located within the community college 
district (Ed, Code;.§68082, Stats. 1977, c;h. 36). 

Amateur studentatblete in training at U.S. Olym_nic Training Center: Classify as a resident. 
for tuition purposes any amateur stUdentathlete (asdefined·in Ed. Code,§ 68083.;subd. ·. 
(b))108 in training at the-United States Olympic Training Center in Chula Vista, until he or 
she has resided in the state the minimum time necessary to become a resident (Ed. Code, 
§ 68083, Stats. 1997, ch, 438) . 

. • Federal civil service emolove~ in· state due to military mission realignment: Classify as a 
state resident a:.federa.i. civil sezyice employee and his or- her natura!q~- adopted dependent 
children 'if the parent has' moved to this state as a restiit of a milita.r)r mission realignment· 

... _.;·.· .' .".···' .~'?P9,f.l--wW1~ti,pXR.l~~~'-~~. /~l9~11_ t,ig,r; •. f'!f,~t~~e~_~1_,J.QQ ellJ.pl9yees, UIJ.tP,.¢~.~stu. ¢(;).~tis. ~gtitl~d, ~().J?e , ; ,. 
. . . . ·classb:ietl'as a"r¢iiid~iit:PursU,~itJ~'Secti.o'Ir68b 17, so long as the stu_dentcontinuci~lYJ"·1:tf;'.nds 
• , ~ ., .. -· ·······.,_~·· . •--·--•• ••.. ' .• ·- ............ -;, • .l .. .,' · .• ··•·· , . ..• •. . . .. ~ ••, - I•· J • . • --'-~• • • • 

· : •. , .. ,, : .:\ID.j~,tj_mt~8n?f P11~1~c:·N~~%~~~~Ji:~~?,17",,W~-'., p.o~r; -~. 6~.a~_4} star~. 19-98, ~h. 9?.2)_,_. • . . .· 

· .. · · · ,::;_~.::. _; N.onr~side11t California: high school: graduates: Exempt a ~dent (()ili:~~.tha!l .a mn;ii.mmi grant 
' .:_.: ··-~~il.J\ 'alieifWitbiiHbe·meafilb.g·ofparagraph(-15) 0fsubsection (a)ofSectioil 1101 of title 8 of the .. 

.. : .. )J11.itedBt11tc!>'Code)-fror.o: paying nonresident tuition if he Ol' she:meets' the following criteria: 
· '_'; ' ..... Cl thigh ~chool attend!!fl.cc:i _ll;i,, C!l}ifornia for three or more years; (2) graduation froin a , 

. '_ California high school or.attiiinfile:i:tt of the equivalent thereof; (3) registers for or is enrolled 
in a course offered by any college inthe district for any term co=encing on or after 
January 1, 2002; (4) in the ca.Se of a persori. without lawful inunigration status, the filing of an 
affidavit with the institution Ofhlghet education stating that the student has filed an 
application to legalize his or her immigration status, or will file an application as soon as he 
or she is eligible to do so; ·and{5}completion of a questionnaire form prescribed by the 
Chancellor and furnished by the dis:t_ri.ct 6f enrollment verifying eligibility for this 

e 

nonresident tuition exemption.:·(Ed. ·code, §.68130.5, Stats. 2001, ch.•814, & Cal.Code-Regs., . 
tit: 5, § 54045.5, subd .. (b); gegister 02, No.-2,5 (Jlill. 21, 2002)p. 335.)109 'For these students: .. . .... . .. . . 

. ' ··: .-:: .:.,. · ·:0::·:~0~.~~··;·:;·~:~~:~':~;.\;·;;: '.': ;. ', :··. ··.~~ :,: . < ~·:;·~, ~.' ··.'" '· •'' ~ •:,;.~·. : . , : . , '···. •' _:,; ~: _,.:. ~:· · ;·r::1' · · . · .' --.~.'' .'-'r . ."., . • .•..•.. , ,, • . . ~·" . ,·,, 
:~:.:;,.:,:;.·~ :.:, . . 

107 iegister. 82, N~-. 48 (Nov. 2{'1~8-2)p, 638.1; iegis't~~_.9L No. 23 (April 5')991) p. 337; .. 
. Register·95; No. 19 (May·'19pl995)·p:335: · · ',,_. 

· 108 "'Amateur studettt athlet~,; fot p~-poses of this. section; means any student athlete· who meets 
the eligibility standards established by the national governing body for the sport in which the . 
athlete competes." (§ 68083, subd. (b).) 

· 109 On September 15, 2008, Californi~'s Third District Court of Appeal issued an opinion on 
section 68130.5 (Stats. 2001, ch.. 814)- The opinion reverses a lower.court'.s decision to grant a 
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts With and is 
preempted by federal title 8 U.S.C. sections 1_623 and 1621. (Ma1·tinez v. Regents of the . 
Unive,.sity of California (2008) 166 Cal.App.4th 1121.) The case was remanded back to the trial 
court. If the court ultimately finds that sectiori 68130.5 is invalid, the statute would becom,e · · 
void. At that point (if the Commission finds that§ 68130.5 is a reimbursable state-mandated 
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• 
o Retain indefinitely, as Class 1 permanent records, the original certified affidavit and oilier 

materials utilized by a district in meeting the certi£cationrequirements; or, copying or 
reproducing by photograph, microphotograph or reproduced on film or electronically the 
original certified affidavit and other materials utilized by a district in meeting the 
certification requirements (Chancellor of the California Community Colleges; "Revised 
Guidelines and Information on AB 540 Exemption From Nonresident Tuition" May 
2002, p.4, par. 20), ' ... · 

o Refund the student's nonre~ident'tUiti6n if the student is deten:iiined eligible for the 
exemption after he or she has paid nonresident tilltion'(Jd.' p. 2, pa:i:. 8). ' 

o Discard and replace old questionnaire forms with the newly prescribed Chancellor's form 
in printed materials for Summer or Fall 20_02, unles.s tl;i.~ district's fqrrii i_s part of a major. 
preprinted docuinerit such as a Schedule of'Classe.'r: This-hnrnne~tiffie activity (fd. at 
p. 3, par. 14). . · · · · .- ··. · · · .· · · · . · · .. · · · 

. . . . . ·-'. '?"' ... • Alien stud~:;.ts: Require a §NdgIJ,~ia,f.Irl}:_t9)~uppty, ~9:f Rf; ·tq~ q\1?1rJ':t'tg; \)'.':~igl},' _info11!Pa.#onpn . 
whether tb,e sti.lqen(J~:P!echi,qed frol:i4 estaplisliillg .doriiicil~~,,f,iJi;iilien isjirechided from . 
esfabJiShllig ctoml6tre ili t!)e.p~1i~e~-.~tiif~{jf tii~·alie'~~.- ( 1x.e~~~1:ed iEe. 9.#it~'ci st~~eS-piegally;.· · ·· · 
(2) .. entereq_g1_e.; United St~te;s, vi:~~L~~J'.i,~At,~mlli'.HW ~~L\Mr &cJt~P:B~:V.~e a, r<1~idence outside the .. 
Umt~d· Stat(!s~, o_r ('.?) ent~red.:,th~;:Y.pi.\~~ ;~µte,f ®.9.~ti~St$.a".Q¥ltpt,J:J?it_s. en1:ry solely for some · 

....... ...... ·.'/~ -

-.. ·:.~ · .. 

8· 

''' -___ t~~P.tir.ary p1:ll'Pg~e:_ ~9. ,fo(~\e 9~6-~_p!J!itxJ?,iiJ.l.~g~_:Q.i~t[iqfl~fi,e.te<rlnin_e, 'for an alien who i~ 
pre~luded from establishing doniicile in the United States pursuant to :Stibdivisiciri (b) bf · · 
sectl.~n 54045 of the title 5 ~eglll~tioils'. wh~ther that ali-en r:as Q) taken. apgropriate steps to 
obtam a change of status with the Immigration and Naturalization Service 10 to a 
classification which does not preclude establishing domicile, Ell}d (2) met the residence . 
requfrements of sections 54020-5'.4024 111 of the title 5 regtliationsrelated to physical presence 

::~ ' 

progrartj-)_' reimbursement for activities under section 68130.5·~ouid <':nd ·o~ the date the .court's 
decision becomes fulaL · - · · · · · · - ; 

' ... - ~~-·- ... -~- ~----- "\,.,.~. 

' ' " 110 . . .. . . ' . . . ' ... -
- ···--·-- The.current.name of this government-agency is· U.S. C1tnegslllp-andimmi~at10n Serv10es .. 
· - See< http://www.uscis.gov> as of May 8, 2008. ·· :' · -_· - · ... · · · 

111 - . · ·. -· -~ ··_···-- ··_····- ., ·--~~-· · -·•:-:·--·· -- -· .. - . ·.· ... - -~~ .. -:.:=:..--:;-..:.:::-c.:i·J:_•!-: :;.:~ .. :-i '-' -::··~-.: •,\'···-~·•:•_!:-·.:--' -~,'" ·· · 

.. Section 54020 of thejiffe 3 ';iegufatibns regiii!ii,ii' ''fo es,tablisln;rresidence, it is neces~ary that 
there be a. union of act and intent. To establish residence, a person capable of establishing 

· residence in California must cch1phd1is or her physical pre§'eD:{)e'ui' California with obj~ctive 
. evidence that the physical prese~ce is with the intent tq make Ciilifcirrua the home for other than. 
a temporary purpose." · · .. ·· · - · · · · ·· · .. 

Section 54022 of the title 5 regulations states: 

(a) A person capable of establishing residence in California must be physically 
prese11t in California for one year prior to the residence deterniination date to be 
classified as a resident student. · 

(b) A temporary absence for business, education or pleasure will not result in loss 
of California residence if, during the absence, the person always u1tended to 
return to California and did nothing inconsistent with that intent. 
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and the ili.tent to malce California home for dther than a temporary purpose. (Cal. Code 
Regs., tit. 5, § 54045, subds. (b) & (c).)112 · · . 

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 
. ' . ' 

• Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory systemWide fees 
or tuition of any kind for a student in an undergraduate program who is the surviving 
dependent (as de:fined) 113 of any indiviciual ldlled in the September 11, 2001, terrorist attacks 
on the World Trade Center in New YorkCfty;the Pentagon b'uilding·iri Washirigton, D:c., or 
the crash of United J\irlin,es Flight 93 in southwestern Pennsylvania, if the student is 
determined eligible by the California Victim Compensation and Government Claims Board; 
The· waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or 
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case 

' '. 

:., (9) B)lysical prf!sence.within the state solely .for educational .purposes does not., ... 
constitute establishing Cfilifotnj~ r~sidefice I~gifclless: of fil6 length offi:i~f' ::~.,·,ii' . "• 

.,~,.,:,: 

.presence.~' · ,_,.. . ., .. ,,,,.,..... . ... · · 
. . -= . ..:" .. ~· •. ~,.~/ ~·:·; .. ;; . .,::,:. :;•! ',:·: -.~1·~:···. ·1~~-:·;·-.'-. ~· ·~ .. :~;·. ~·"· 

Section S4021.of.the,title·s regulations states: 
. ···~·.:-;·· .. ~· .: .. ~:·:j·:.":-::.;-):Y-:·-::::-~·::.i l ·:·: _ _.::-!:'.:].· o::·'.::.~ ... ~-.. - . . 
. : (a}:Illtent to riiake California the home for other than a temporary purpose may be. 

manifested in many· ways. No .. one factor is controlling. . 

(b)' A student who is 19 years 6f age or over, and who bas maintained a bonie in 
California continuously for the last two years shall be presumed to have the intent 
to make C~lifornia the home for other than a temporary purpose unless the student 
has engaged in an:y ofthe activities listed in subdivision. (f): 

( c) A student who ·is under 19 years of age shall be presumed to have the intent to 
make California the home for other than a temporary purpose if both the student 
and.his or her parent have maintained a home in California continuously for the 
last two years unless th~. :s.tudent has· evidenced a contrary intent by baying · 

~ ..... ~: .. ,. .. , ...... . 

' ei1gaged in any of the activities·li~ted in subdiv1sion(f): ' .·· .: : ... ' . : ... "" . -.... '. 

. (d) A student whod~~~ np;·~e~t¢e .. re~uirei:n~n~.of~~bcli~ision: (b) pr:' ,::··" ' .· ."· .... ·'" .. ·.·::: .. : 
subdivision ( c) shill be required to provide evidence of intent to make California 
the home for other than a temporary purpose as specified in subdivision (e). 

[Srib-cli~isi~~Ce) li~.1:~ 12 ;bj~~ti;~~a.cife~~tions of intent.to establish Caiuo~a · 
. residence. Subdiv1siori. (f) lists 4 acts of conduet inconsistent with a ciaim. or. . 
California residence.] 

112 Register 86, No. 10 (Iv1ar. 8, 1986) p. 638.1, Register 91, No. 23 (April 5, 1991) p. 336; 
Register 92, No. 4 (Jan. 24, 1992) p. 336, Register95, Nos. 19-20 (May 19, 1995) p: 335. 
113 "'Dependent,' for J,urposes "or'the section, is a person who, because of his or her retationship 
to an individual killed as a result of injuries sustained during the terrorist attacks of 
September 11, 2001, qualifies for compensation under the federal September 11th Victim 

. Compensation Fund of 2001 (Title IV (commencing with Section 401) of Public Law ·107-42)." . 
(§ 68121, subd. (d)(l).) 
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the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code, 
§ 68121, Stats. 2002, ch. 450). 

Notifying Students of Classification Decis.ion and Appeal Procedure 

• Notification and appeal of classification decision: Notify a student of bis or her residence 
classification not later than fourteen (14) calendar days after the begiru.ling of the session for 
which the student has applied, or fourteen (14) calendar days after the student's application 
for admission, whichever iS later. (Cal. Code Regs., tit. 5, § 54060, subd. (a); Register·82, 
No. 48 (Nov. 27, 1982) p. 638.2.) 

Establish procedures for appeals of residence classifications (Cal Code Regs., tit. 5, § 54060, 
subd. (b).) 114 

. 

Staff also finds that all other statutes, regulations, and executive orders in the test claim do not 
. constifute a reinibw·sable state-mandated program. · · · · 

•"'. ,,._,; .Reco,mmendati'm .. .... . . . ; ..................... . . ' ... 

.. . ...• ·:·:$_taf:f.~1:1conim.e1~dsithaHhe,Commission ad9ptJbis flDaiy~i,s to pai:tia_Uy approve thy te~t clai,m for ..... . 
· · '· the activities listed above. - · · 

'·· ·-'· -.: ,. :·····~--~:--·-""''"'~:"'"'.1":'-'''l$/"·:·· _.., •• ,. ..... _. ..· ... : .. ,,., ,·-

• 
:· _._,· .--.· ... 

114 
Register 82, No. 48 (Nov. 27, 1982) p. 638.2); Register 91, No. 23 (April 5, 1991) p. 336; 

Register 95, No. 19 (May 19, 1995) p. 336. 
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WestRv. 
(.__,;' 

150 Cal.App.4th 596 . . 
150 Cal.App.4th 596, 59 Cal.Rptr.3d 30, 07 Cal. Daily Op. Serv. 4994, 2007 Daily Jow11al D.A.R. 6341 
(Cite as: 150 Cal.App.4th 596, 59 Cal.Rptr.3d 30) 

Page I 
'· 

HFiorentino v. City Of Fresno 
Cal.App. 5 Dist.,2007 .. 

Court of Appeal, Fifth District, California, 
Carol FIORENTINO et al., Plaintiffs and Appellants, 

v. 
CITY OF FRESNO et ill., Defendants and 

Respondents. 
No. F050578. 

[l] Appeal and Error 30 '8=842(1) 

30 Appeal and Error 
30XVI Review 

30XVI(A) Scope, 
General 

Standards, and Extent, in 

30k838 Questions Considered 
30k842 Review Dependent on Whether 

Questions Are of Law or of Fact 
April 5, 2007~ . , · · 30k842(1) le In General. Most Cited 

Certified for Partial Publicatiottl'N · Cases .· ... : ..... ·.· ,;,-., · 1 :·.·: - • • 

. _ ... . . il)e . .'<::o)JJ:L_,oJ App~.<il. in~epen~~n,tiy · re.vi~~.s . 
·" - · .- .. ··· " · ...... q'u'"e'"'1"0-·u·s·--·o .. ·r·1·a"w·· ·,"w"h1'c'·h·m· elude issues. of··· statutO.ry .. FN* TbJs opinion is ce1iified for .publication - -- 0 • 

with·. the exception of 'thi./'"p~i1'';'in.i1'tiii~ti '' '' constrilctioil and the application of that constructi.on 
. ·Relief: Under Code of .Civil: Pfocediire· ' to a se.t 9fllJ?-di~pnte9 facts . 
. -sectfo\1'47.3' illl'cter the li~~tling FACTS AND '., .. . 

PROCEEDINGS, and parts m:~y, under the·"· ·· ·· [2]-Environmental-Law 149E ~669 
heading DISCUSSION. 

As Modified May 4, 2007. 
Review Denied July l 8, 2007. 

Background: Association. of taxpayers and its 
member filei:I petition for a writ of iriaildate to 
enforce the California Environmental Quality Act 
(CEQA) as to city's resolution to charge homeowners 
for water based on volume of water used. The 
Superior Court, Fresno County, No. 
05CECG026 l 7 ,Rosendo. Pella, Jr., - J ., dismissed 
petition and subsequently de~i~d plaintiffs relief from 
the dismissal. .T:b.ey appealed. · 

H.oldings: The Court .of-Appeal, Dawson, J., held 
that: · 

( 1) dismissal of petition was mandatory for failure to 
file request for hearing within 90 days of· filing 
action; · · · · · · -

(2) !ate-filed request for_ hearing did not cure 
violation of 90-day deadliile; :and 
(3) Court of Appeal would not create an exception to 
the 9o:day deadline for circumstances where request 
for hearing was filed after deadline but before motion 
to dismiss. 

Affmned. 

West Headnotes 

149E Environmental Law 
l49EXill Judicial Review or Intervention 

149Ek668 Time for Proceedings 
149Ek669 le. In General. Most Cited Cases 

The staMory language providing a petitioner in an 
action or proceeding alleging noncompliance with 
California Environmental Qualify Act (CEQA) "shall 
request a hearing within 90 days from the date of 
filing the petition" was not ambiguous, either on. its 
face or latently, with_ .respect to creating· a filing 
deadline. ., . Wesi's ... Ann.Cal.Pub.Res.Code. § 
21167 A(a). 

[3] Environmental Law I49E €==696 

. J 49E Envii·biuiiental Law 
l49EXIIl Judicial Review or Intervention 

I 49Ek694 Deterillination, . Judgment, and. 
Relief 

149Ek696 k. Dismissal. Most Cited Cases 
Use of the word "or" in statute providing a petitioner 
in an action or proceeding alleging noncompliance 
with Cfilifornia Environmental Quality Act (CEQA) 
shall request a hearing within 90 days from the date 
of filing the petition or shall be subject to dismissal 
was not ambiguous and plilinly 1'neant that if the 
mandatory requirement for filing a request for 
hearing was not met, then the statutory alternative 

© 2008 TI10mson/West. No Claim to Orig. U.S. Govt. Works. 
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150 Cal.App.4th 596 Page2 
150 Cal.App.4th 596, 59 Cal.Rptr.3d 30, 07 Cal. Daily Op. Serv. 4994, 2007 Daily Journal D.A.R. 634l 
(Cite as: 150 Cnl.App.4thf596, 59 Cal.Rptr3d 30) · 

·applied. West's Ann.Cal.Pub.Res.Code§ 21l67.4(a). 

(4] Statutes 361 (::;;:;-197 

361 Statutes 
36 l VJ Constniction and Operation 

36 l VI(A) General Rules of Construction 
36lkl 87 Meaning bf Language . . 

. 36Ikl97 k. Conjunctive and Disjunctive 
Words. Most Cited Cases . 
The plain and ordinary meaning of the word "or" in a 
.statute is to mark an alternative such as "either this or 
that.'.'. 

[5] Environmental Law 149E (::;;:;-696 · 
' ~ ... 

.·.-;. "·' 
149E Environmental Law 

149EX:ifi:judidal'Review or Iriterv'e'nticiri ;: . 
I 49Elt694. 'Detem1inatiori;··'• Jiidgrnerit,'' . and 

Relief 
· · 149Ek696 kDfomissa!. Most.Cited Cases 

Under the plain meaning oftbe statutory language, a 
California Environmental Quality Act (CEQA) action 
must be ·dismissed when a timely request' for hearing 
is not filed, provided. that a motion is made by any 
interested party or the court. " ·West's 
Ann.Cal.Pub:Res.Code § 211'67.4(a). 

[6] Environmental Law 149E <C:=696 

149E Environmental Law 

·. ~ . 

149EXIII Judic.ialReview or Interventifoi .... 
149Ek694 Determination, Judgment, - and· 

. Relief. ·· .... · · 
149Ek696 k. Dismissal. Most Cited,Cases• -:-..· 

Dismissal of petition· for a Writ ofrriandate filed by 
association of taxpayers· and its member to enforce 
the California Envirorunental Quality Act (CEQA) as 
to city's reso.lution to :charge homeowners for water 
based on volume· ar· water used was· mandatory for 
failure to file request for hearing within 90 days of 
fiiing action, where city, as an interested party, made 
a motion to dismiss. West's Aim.Cal.Pub.Res.Code§ 
21167.4(a). . 

"See J 2. Witldn, Summaiy of Cal. Law (1 Otli ed. 2005). 
Real Property, § 858; 9 Miller & · Stai·r, Cal. Red[ · 

'Estate (3d ed. 2001) § 25:194; Cal. Jur: 3d, Pollution 
·and· Conseniation Laws, § 65 6; Cal. Civil Practice 
. (Thomson/West 2003) · Em1ironme11tal Litigation, § 
8:29. . 

171 Environmental Law 149E '8='671 

l49E Environmental Law 
149EXIJI Judicial Review or Intervention 

149Ek668 Time for Proceedings 
149Elc67l k ... Accmal, Computation, .and 

Tolling. Most Cited Cases 
The late-filed request of association of taxpayers and 
its member for hearing on petition for writ of 
mandate ·to enforce the California Environmental 
Quality Act (CEQA) as to city's resolution to charge 
homeowners for water based on volume of water 
us_ed did not cure the violation of requirement that 
they file a request for heiifing witliii::i 90 days of filing 
the .. action. West's Ann.Cal)'ub.Res.Code § 
2 l l 6.7.4(a). 

(8). Statutes 361 ·<£=47 

3 61 Statutes 
36 II Enactment, Requisites, and Validity in 

General 
36lk45 Validity and Sufficiency of Provisions 

36lk47 k. Certainty and Definiteness. Most 
Cited Cases 
A statute need not identify explicitly all of the factual 
situations that. might fall within its general rule; only 
relevant facts need be expressed by the Legislature 
when creating a general rule. 

[9] E.nvironmental Lnw.149E ~671 

l 49E Envircin'i-iiental La"Y,. . 
149EXIII Judicial Review or Intervention · · · · 

.. ,, .. . 149Ek668- Time for Proceedings 
149Ek671 Jc. Accrual, Computation, and 

Tolling. Most Cited Cases 
Court of Appeal would·not create.an exception to the 
90-day deadline for requesting hearing in an action or 
proceeding· ·alleging noncompliance with California 
Environmental Quality · Act (CEQA) . for 
circumstances where the request for bearing was filed 
after the deadline but before the inotion to dismiss, as 
the Legislature did not express one; nothing in CEQA 
conditioned dismissal on the filing of a motion to 
dismiss lJefore a 'late"filed request for hearing. West's 
Ann.Cal.Pub.Res.Code§ 21167.4(a). 

""31 Griswold, LaSalle, Cobb, Dowd & Gin, 
Raymond L. Carlson, Hanford, .and Kristine M. 
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Howe for Plaintiffs and Appellants. 
Hatch & Parent, Lisabeth D. Rothman and Robert J. 
Saperstein, Santa Barbara, for Defendants · and 
Respondents. 

•s98 OPINlON 

DAWSON,J. 
Appellants contend that the superior court committed 
reversible error when it dismissed their petition for a 
writ of mandate to enforce· the California 
Envir()nri)entiil Quality Act . (CEQA) FNI and 
subsequently ·,denied them re]jef. fr9m ·.the dismissal 
under Code of Civil Procecliire seCtl,o# 473. 

FN''i. Public Resources Co.de <section 21 ciao 
. : .. efseq'.· All"lliffiier ~tatutory references are to. 

the.;Public Resources Code unless otherwise 
.. lii4f~fae4.:~.,;;,.~;.:; - : '.'' .. ·.· 

,. 1; •• ' "'.! .. ·. · ...... ' . . ~-··-. :' 

... W-~.:.c.o_n9Jud_1i_.Jhat: .. tbe. superior court conectly 
.. .. · ·· · · 'iii1¥ij)refoa::a.nif applied; t~e· disilrissal prov1S1ons 

colitamed in section 21167'4. Dismissal of the CEQA 
pejjtion occurred becall.se appellmts did not file a 
request *~32 for hearing within 90 days of filing their 
petition, as was required by subdivision (a) of section 
2LJ67.4. Furthermore, filing a request for hearing on 
th.ii 91st day did not cure the failure to meet the 
deadline, even tho.ugh it was filed before 'the motion 
to·:aisri:iiss. -·· " .. " · 

fu:addition,. u; ~~~~bJis.l::tea p~-iifthis opinion, we 
conclude the_. superioi: court did not.· abuse its 
discretion·" wh'e~ .. it . denied'.· relief under - the 

'.discretionary , relief.: ,pr{)y).~i9nii' qf Code of Civil 
Procedure secfiofi-473·_-··- .... .,, , ..... ··"·"· ·····" . 

Accordingly, the order dismissing the CEQA action 
is affirmed. · · · 

· *599 FACTS AND PROCEEDINGS 

Appellant· Carol Fiorentino alleged that she owned 
property in an unincorporated portion of Fresno 
Counfy that is supplied with water by the City of 
Fresno at a fixed or flat rate. · 

Appellant San Joaquin Valley Taxpayers Association 
'alleged that it was a nonprofit unincorporated 
association of taxpayers formed to fight the wrongful 

imposition of taxes, charges, fees, and assessments. 
Appellant Fiorentino is a member of the San Joaquin 
Valley Tax}iayers Association· and has acted as its 
treasurer and custodian of its books and records. 

In 2005, ·the City of Fresno and its city ·council 
(collectively, City) adopted resolution No.2005-311 
titled "A Resolution of the Council of the City of 
Fresno, California, Certifying the Finding of 
Confofll]ity for the Long-Term Renewal of the 
Central Valley Project ('CVP') Contract with the 
United States Bureau of Reclamation and 
Authorizirlg . the ·Depar!ment of· Public Utilities to 
Execute the Long-Term CVP Contract." 

. . 

Appellanfrallege thatiii 2M.4 representatives· of City· '' . 
and the United States:... Bureau·- of Reclamation 
negotiated the renewal of a. contract made fu 1961 : 

... ' .. 

Wider wh\ch the United_,States agre~d to deliver to 
City 60,000 acre-feet' of Class I water per Y.e!ll' from'/'._;, :.: -·,. 
March), 1966, through March l, 2006. Class) watet·"!,,. ·:<- .. -
refers tci the first 800,0Cfo acrecfe~t · of.wa:te~ -of fue ~· .. ··· · - · 
San Joaquiii. River, whith is considered a firm water 
supply that .is availa.,ble each year. 

Appellants allege that all of the actions leading to the 
adoption o.f the reso.lution constitute a project for 
purposes. of CEQA. ,Appellants further allege that the . 
project includes a plan to'(l) fit meters on all homes 
located in City and (2) charge for water based on 
volume. of water use( as measi.ired by the meters. 
Appellants allege Cify's long-standing Jira'?tice has 
been to charge flat fates for water supplied to homes .. · . 
Appell_ants allege this-plan will raise monthly utility - .. 
bills, which currently average about $66 per month in , · 
City. . 

Appella,nts challenged City"s adoption of resolution 
No.2005-3) 1 by filing a petition for writ of mandate. 
that inch+ded four causes of. action. Each cause of 
action alleged' a violation of CEQA. The first cause 
of action alleged the environmental revie;,,,. 
documents prepared by City in connection with the 
project were inadequate becatise they failed tci 
consider all of the significant environmental impacts 
and cumulative impacts of the project. The second 
cause of action alleged City· did not adequately 
address feasible mitigation measures. The third cause 
of action alleged City failed to adopt an 
environmentally superior alternative. The fourth 
cause of action alleged City perfonned an ineidequate 

ti:> 20081110mson/West. No Claim to Orig. U.S. Govt. Works. 
449 . 

= WEIR .. - WU WWW 

· .. 1> 



150 Cal.App.4th 596 Page 4 
15? Cal.App.4th 596, 59 Cal.Rptr.3d 30, 07 Cal. Daily Op. Serv. 4994, 2007 Daily Journal D.A.R. 6341 
(Cate.as: .150 CaLApp.4th 596,.59 Ca1.Rptr.3d 30)- . . . 

evaluation of environmental impacts of water· 
diversion "600 and extraction on water quality, 
particularly the withdrawals required to serve new 
development that _is dependent in whole or in part on 
water saved by imposing metered water rates:. · .. 

Appellants filed their petition fora-writ of mand~ to- -
. enforce CEQA on Friday, A~gust 19, 2005. 

from the law firm representing appellmts. The 
declarations asserted, among other things, that the 
deadline for filing the request for hearing ·was · 
rniscalendared and, because the attorney responsible 
for filing the request was busy with other matters, the 
error was not discovered -until late in the "601 

-afternoon· of- the· last ·da'y to file- the· request One . 
. .. ~-eclaration asserted the belief that tbe wrong date · 

was calendared "because when tbe days were counted. · 

On November· ] O, 2005, the parties met and at the time of calendaring, October was' i.ncon·ectiy 
conferred regarding ·settlement· of the· matter .. in _counted as a 30 day month and the fact that October 
accordance V>'ith. secti~p 21167.8 .. At the meeting, is· a 31 day month was forgotten .. " The declaration 
City requesfod_:additioiiiil finle tq:coiiipiJe,tb.e record-""'" . ~}.so stated the calendaring error was discovered toci· · 
ofproceedings, and appelliinbi agreedfothefeqiiest ' . 'late_ in the day to prepare the request and'get it fr~m·-----·-

Hanford to Fresno before the clerk's office closed. · 
' ; . . . ~ '~ ' . 

**33La1:e Riiqu'est i"lir rie:a~ing and Restiith\g · 
· Dismissal. 

. ,. .: .. ; : .~ . .':: . 

' .,. . ' - . . . • : ; :- .~f~l: ;j"' :!.' :;;', ··:·'. l·:i ;:_,.,. 'J 

Appella'ntq' motibn' was. argu_\ld and . submitted on · 
March_ 24, 2006. Qn April 2Q, 2006, the --s:uPerior .. 

···,· 

:":<~. ..Appeµants filed a requ~·~ for hearing under section 
· :11167.4, sµ)?qivisionJa) on Fri4ay, November 18, 

- _ ,-.: --~-- f005. }l'ovem.qer 18, 20_9~1,_was-~l days aft.er August 

court issued a written ruling stating tliat_ thi!~\ilbtroiic :- . .__ ... 
for relief under Code of Civil Procedure sedti~rit473t::-:i,: ::-:c ... -~::,:·c 
was . denied because appellilnts failed•· itof show . · 

.. · · 19, 2005. The request fot hearing proposed (1) a 
' deadline for the ser\.-ice and filing of the record of 

proceeding, (2) a briefing schedule, ~nd (3) ii.be'iil-ing 
on the petition during the week of May 22, 2006. 

' ' 'excusable neglect.' In ' addition, the superior court:::'.'-:_: -~ : .. 
stated · that the otde_red cijsmi.ssal was .reaffirmed;'. _ 
"except that the order should be modified :ta· riiake tlie · 

. ~·.• 

On, Ncivenil:ier-.· 21, 2QOS~ City filed ·a motion to · 
di~miss that asserted appellants· fuiled to request a · 
hearing within 90 i;lays frow.. t)le date t~ey filed the· 
petition arid, as a: result,. section 21167.4, subdivision 

(a) rri,~ciat,~,~ ,.\l}.sllli~~'~\;~f.!?~ p,~tl~.(ln,,, Appell~ts 
filed an opposition to tb1;1 motion to dis1D1ss and three 

· dechiratiori.S in support of their opposition. · 
";:~>.: · • .,-;,'"••~.-··~:·>;,_;,;,,..II ;., .... I.•"'";.~.:; ·,.,. 

·;."t·;\!~':•.~!'.l.! [1 •. i ··~:-: .·· ... :···,,, .,. ,. ,-. - .. . 

The motion tci, 'cii:Sililss '~asc 'iieru:d. h}:' ili~' ·;~jl_~i~r ... . 
court on December 16,.)005·,:and was taken-iinder., · 
aiMsement- On Decelllber 28; 2.oos;· the superior 

.. i?P~ iil!suee,.~. nin.~7p£tg~A9._".\ffil~n,\,.ti!)l!.~..'.'Ji.l~~g,'.:,,, _ 
which mcluded .. the. statement .that--~'the .motion .. to .,_ ,. :· ,, ........ '· .... .,r .. ·•· ..... _ , .,.~ .... ; . ... \', . , ..... . . . 

. .c\ismiss must . b_e granied. because . dismissiil is 
mandatory . ." .. "·· .... · · · ·.··. 

. ' 

Re.lief Under Code of Civil Procedure section 
473FN" , 

FN*". See footi16te ~ ,.ai1tfi. 

Nine days later, appellants filed a motion to set aside 
the ruiing granting the motion to dismiss. The motion 
was supported by the declarations of two attorneys 

dismissal 'without prejudice.' " · - · -'· .. - .... _. --

Orders. 

The attorneys representing City submitted a proposed 
order dismissing the· action without prejudice. 'The 
superior court sigued and filed the order on May 23, 
2006. Notice of entry of the order .was served on 
appellants on May 31, 2006., . . .. 

. ' oii June 2, 2006, app~llants filed a notiCe ·of appe'al 
· lnaf !eforenc\ld the ord~r · ent::r-::.l <.>n -April .:zb, ·2006, 
:'"0.nd the order filed on May 23, 2006. .·;: 

' 1'. 
., 

DISCUSSION 
··'.r'.·.,'i···-• --·· 

: ~ I 

I. Appealability 

We assume without deciding that the order of 
dismissal and the order denying relief under Code of 
Civil Procedure section. 473 are properly before this 
court.· - · 

Il. Motion to Dismiss 

City based its motion to dismiss on section 21167.4. 
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Appellants argue the motion to dismiss was granted 
· improperly because they filed the request for hearing 

before City filed its motion to dismiss. Because the. 
request for hearing was filed before the motion to 
dismiss, appellants contend the motion to dismiss 
was moot. ·. 

A. Applicable Statutory and Regulatory Language 

Subdivision (a) of section 21167.4 provides that "[i]n 
any action or proceeding alleging noncompliance 
with [CEQA],. fue .. petitioner- shall request *602 a 
hearing Witlili;i· 9.0' days frolll the ·date, of. filing tl),e 
petition: or shall be subject to dismissal cin the court's 
own motion or on the.motion of any. party interested 

· •'·'· ; ... :. "· •·in the·action·or proceeding,?! 
.... .. .... ,·,· ,. 

The regulation that corresponds to section· 21167.4'is 
California Code of Regulations, title 14, section 
152'~2; . yrhich provides: "Iii· a writ . of mliDclate 
prq:_~~-~diijg challenging· approval of .a project under 
CEQA; 'tlfe petitioner shall, within 90 diifs-·orfilirig­
the_;petition, ·reqµ.est- a hearing or **34 otherwise lie· 
subjet:t to dismissal on the court's own Illotion -or .on 
the niotion of any party to the suit." This regulation 
restates, with ·slight·variations, the original version of 
section . 21167.4,. which. was enacted. in 1980. 
(Stats.1980, ch. 131, § 3, p. 304, eff. May 28, 1980.) 

Ap~ellants contend that Code of Civil ·Procedure 
se,9~~9.n;, 'l0.~,5,-? is_ relevant to understanding their 

· argun\.ent regarding the. significance of' filing the 
· · · request for pearing before City filed its motion tO · · 

disp:riss. Ccid~ _of Civil Procedure section 1005.5 
" · "provides: · · · · · · · · ' · · · · .::. .. :'" 

, .. ··'·"t· 

"A motion upori all the: grounds· mated ill" t:be .. 
written notice thereof.is deemed to have been made 
Bii(to be p~~~ii:ig before th~ court/a~ 011 purpose.'!, 
upon; the due. service and filing of the notice of 
motion, but this shall not deprive a parly of a 
hearing of the motion 'to which he is otherwise 
entitled:" (Italics added'.) 

B. Standard of Review 

[ l] Appellants' argument presents a question of 
statutory· construction. ·we independently review 
questions of law, which. include issues of (1) statutory 
construction and (2} the· application of that 

construction to a set of undisputed facts. (Coburn v. 
Sievert (2005) 133 Cal.App.4th 1483, 1492, 35 
Cal.Rptr.3d 596(Coburn ).) 

C. Rules of Statutory Construction 
. . 

The principle~. for de~nn.iniiig the meaning of a 
statute have been set forth in .detail by this court in .. 
Coburn, supra, 133 Cal.App.4th at' pages 1494 
through 1496, 35 CaLRptr.3d 596. We will not 
restate those principles here. 

D. Meaning of Sectioo.2D67.4, Subdivision (a) 

1. Deadline for requesti11g .a ./ieari11g;, , : :.• ... 

[2] First, we con'.clude tl;i,!;!\,the.stafutory)iingiiage that' . · 
··provides a. ''petitloner;.sli~itiequesra heBring w.ithlilc .. 

90 days from the. date·,of,filii!g th~ petition'!:-is·;nof 
ambiguous,on.its ,face 1-1'.ith;re.spect to-creating a filing 

__ deadlin.e. Second, !!PP!lµ.ll!lts. h_cwi ~ot shown .that.the :---· 
language contains a *603 latent ambiguity. in short, 'it ......... . 
means what it plairily sayi;:tbe··request·for a hearing 
must be .. filed within 90 days from the date the 
petition · was filed. (See Coburn, supra, 13 3 
Cal.App.4th at p. 1495, 35 Cal.Rptr.3d 596 [facial 
and latent ambiguity].) · 

The undisputed _faci;s_ of this case establish that 
appellants failed to comply with this statutory 
language. 

. ~- ;··. ' . :·~ .. · ~ ~ :... ... ;_.:~.:~-)'!' ...,.;:~.:; ;,' 

[3 ][ 4] The mandatory 90-day deadline is _connected to 
. the clause about dismissal- by the word '"or:;; "'fiie .. 

plain. and ordinary .rr,i.eaning of the weird "or" is "to 
mark an alternative . such"' as . 'either . this . 'iir that;;, .. 
[citations].;; (Houge v ... "Pord (1955) 44 c~i.2d 706· 
712, 285 P.2d 257.) Therefore, the use of the word 
"or" in sB.ction 21167.4, subdivision (a) is not 
ambiguous. It plainly me'!Ils that if the mandatory 
requirement for filing a. request for bearing is not 
met, then the statutory nltemative applies. 

3. Dismissal 

[5] The alternative to the_ timely filing of a request for 
hearing is that the petitioner "shall be subject to 
dismissal on the court's own motion or on tl1e· motion 
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of any part)' interested .... " (§ 21167.4, subd. (a).) 
This language is plaili.ly mandatory. (§ 15 [" 'Shall' 
is mandatory"]; Guardians of Elk Creek Old Growth 
v. Departme1it of Forestry & Fire Protection (200 I) 
89 Cal.App.4th 1431, 1435, !08 Cal.Rptr.2d 259.) It 
is also conditional. The condition is that a motion 
must ·be made· by an interested *""35 party or by the 
court itself. No other conditions for dismissal Eire set 
forth in the statutory language. Consequently, ilnder 
the plain meaning of the statutory language, a CEQA 
action must be dismissed when a timely request for 
hearing is not filed, provided that a motion is made 
by _any interested party or the court. 

appellants have asked, m effect, that their late-filed 
request·for hearing be given retroactive effect so that . 
the violation of the mandatory 90-day deadline is . 
deemed to rio longer. exist. · 

Second, appellants argue that the "phrase. 'shall be 
subject to dismissal' suggests that a CEQA claimant 
risl<S dismissal if the request for hearing is not filed 
by the 90th day, but that this risk may be cured if the 
request is filed before the motion to dismiss." 
Appellants point out that section 21167.4 does not 
address the specific circumstances where the request 
for hearing is filed after th~ 90-day deadline. but 
before the motion to dismiss. Because the stattitOry · 

.[6] The undisputed facts .. of this.case establish that _ lang:migf\ _does not explicitly address this specific 
" .· City •is an interested party a.nd· that ·'cify made· a .. :'• factua!'.'sifuatfon, ·appellants contend the only 'fair 

motion to•. dismiss. Thus, the. ~onditional language impmt of the statutory language is that the" r.equest 
expressed. Ill the,,.~tatut~. was. satisfied,, .. and dismissal . , .·!Day ~ejiled .aft..er .tjJe 90-d~y deadline. 
was mandatory. ·· .. . .. ,;_.. ·'~ .... :'.':~··'::'.·~::·:·:._.•:·:.'':'': ·: · · · .. -

·'';:jL;;;:;,C;\[.; '.'; :,}i}~~,f:·i[~].f~Jt:¥:~~~J5frgJlh~nts ~re no.t· convincing. The· 
4. Appeila11ts I argilli1ei1ts . . . . . · .· .. literaUanguage of subdivision (a) of section 21167.4 

. .. . applies to tlie tactual 'situation pi·esented ill uiis case 
First, appellants argue that City's motion to dismiss as well as others. Furthermore; a .statute need not 
was made and -.pending "!for all purposes" as of identify explicitly. ali of the factual situations that 
November 21, 2005, as that phrase is'used in Code of . might fall.within its general rule. Only relevant facts 
Civil Procedure section 1005.5. Appellants contend need be expressed by·the Legislature when creating a 
the motion "was filed after the Request for Bearing. general rule. It· follows that, if the .. Legislature had 
and was therefore moot, as the condition complained intended· the filing of a request for hearing after th~ 
of, failure to file a request for hearing within 90 days deadline to be relevant to whether the CBQA 
of filing the action, no longer existed when the proceeding was dismissed, it would have saicJ., so. 
di,smissal motion was filed and served." Thus, we will not create an exception to the 90-day 

deadline where the Legislature die! n.ot express one. 
(Code Ci\•. Proc., § 1 BSB.) [7] *604 We disagree. This argument is wrong on the, 

Jacts. When City filed and served. ii:s.· motion tci. 
dismiss,··~. requ~st' for hearing h~d ·riot been filed 
within 90 da"ys from the date the petition \vas f;kd. In 
other words, a vi.elation of the 9o-d~y deadline .. 
existed at the time "the' motion to d.\smi'Ss was flied 

' · · and the violati~D. ~till exists today. the' laie~filed ..... 
request for hearing did not cure the violation .. Section 
21167.4 do~s not mention any cure for late-filed 
requests. Furthermore, we will not conclude the 
Legislature intended to imply a cure provision 
because ·such a provision would directly contradict 
the language used to create the 90-day deadline, (See 
Code Civ. Proc., § I 85 8 [when construing a statute, 
judges may not insert what Legislature has omitted].) 

Stated otherwise, appellants' argument has it exactly 
backwards. City has not sought the retroactive 
application of its motion to dismiss. Rather, 

;·.····.· 

**36 .Appellants. are corre~t· iil · o'bserving that the 
ph;ase "sba1! !·"" ~uhjectto dismissal" ·is consistent 
with the existence- of one or. more conditions that 
must be n;iet bef()re dismissai. is . man.datory. 

· · Appel)'antS are wrong, however, .. il;L idel/-tijying the 
·applicable condition. It is plainly, set forth. in t]le 
statute-a *605 motion by the, court or an interested 
party. Nothing in the statute also conditions dislJli,ssal 
on the liliiig of a motion to dismiss before a late-filed 
request for hearing. 

5. Summary 

The meaning of the language used in section 
21167.4, subdivision (a) is unambiguous. It requires 
superior courts to grant a motion to dismiss filed by 
an interested party when a CEQA · petitioner has 
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failed to file a request for hearing within 90 days 
from the date of fililig the petition. l'N2 Furthermore, 
dismissal is mandatory regardless of whether a 
request for hearing was filed before the motion to 
dismiss. 

FN2. This opinion does not reach a number 
of issues and should not be interpreted to. 
contain implied rulings. For example, City 
filed its motion to dismiss four calendar 
days (two business days) after the 90-day 
deadline expired. We have concluded that 
City did not wait too long to file the motion. 
Jn otber words, City's motion cannot be 
characterized by tbe._ phrase · "u'ndLily 
delayed," "lacking in p'rciinjifriess," or other 
words describing _untimeliness. Because the .. . ,. __ 
motion was filed p1'cimptly in this case; we . 
need not decide whether tbe'•law· requires 
such a :motion to be brought pi'oii1ptly or not. .­
Questions -such 'as whether ·iriS 'possible to . 
W.iiit too long to bring such a motion and, if • 
so; what factors are relevant to determining 
bow long is too long must await another 
day. 

with the clerk, ... within the time specified in 
the summons, or such jill'ther time as may 
be allowed, the- clerk· ... upon written 
application of the plaintiff, ... shall enter the 
default of the defendant.. .. " (Italics added.) 
When a responsive pleading is filed before a 
plaintiffs application for default, courts 
have applied the italicized language to the 
facts and concluded that tbe plaintiff, in 
effect, has allowed the defendant jiri-ther 
time. (E.g., Goddard v. Pollock (1974) 37 · 
Cal.App.3d 137, 141, 112 Cal.Rptr. 
215.)Because section 21167.4 does not 
contain any language· that perinits City to" 
impliedly extend the 90-day deadline by n at 
filing a mo.tion to __ dismiss,_ we reject 
appellants' attempt to ainilogiie · disinissals· 
u11iler. section 21167.4 to defaults under -
Code of Civil Procedure section 585.· 

m.-v.l'N'" 

FN• "* See foot11ote "', ante. 

*606 DISPOSITION 

The order of dismissal is affJJ1T1ed.-Resnondents shall 
recover their costs on appeal. • 

Sinlilarly, the facts of this case do not 
require us to address (J) appellants' 

_ concern that a superior court might delay 
. __ (perhaps until the petition has been beard 

... on its merits) before bringing its own \VE CONCUR: VART ABED IAN, Acting P.J., and 
· · motion to dismiss or (2) whether any CORNELL, J. 

constraints are placed on the authority of Cal.App. 5 Dist.,2007. 
the superior:court to bring its own motion Fiorentino v. City OfFres1io 
to dismiss._ For example; is the bringing of - 150 Cal.App.4th 596, 59 Cal.Rptr.3d. 30, 07 Cal.· 
such a motion committed to the discretion - Daily Op. Serv. 4994, 2007 Dilly Journal D.A.R. 
of the superior court and, as such, subject- 0

'".- ::c;: 6341-- ... o:;.;.::--_c_-.. -_-.--__ - - - - · · · .. 

to review under an abuse of discretion · 
standard? Again, these issues must await 

_ another day. 

Accordingly, the superior court correctly appiied the 
language in section 21167.4, subdivision (a) to the 
facts presented in this casern3 

FN3. The statutory language of section 
21167.4 does not parallel the statutory 
language that addresses judgments on 
default. Code of Civil Procedure section 
585, subdivision (a) states that if no answer 
or other responsive pleading "has been filed 

END OF DOCUMENT 
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P'°Houge v. Ford 
Cal. 

NORMAN 0. HOUGE, Respondent, 
v. 

PATRICK H. FORD, Appellant. 
L. A. No. 23250. 

Supreme Court of California 
June 24, 1955. 

HEADNOTES 

_ ,.· .; ' (1) Contracts § I~:C~~terpretation--C~~structlon'in -- ' -
Favor 6f6ne Party: · .,, .... · 

•;o" : RU.le requiring interpretation of contract against parry ---
'.;:;::O· ": .~-.:-,,·.;::causing·:uncertainty_:to exist '(Civ. Code, § 1654) 
;: .::: •::,->,:. -applies only when· uncertainty is not removed by · 

applicatjgj),_of-oJ:b~r r,~l~~ .. Qf ~t<;lrnr~!1,1tion; it does not · 
apply wl'ien plain wording of contract, explained by 
reference to circumstances under which it was made 
and matter to which it relates, leaves no doubt as to 

&. its meaning. (Civ. Code, § 1647.) . 
9 See Cal.Jur.2d, Contracts, § 149; Am.Jur., 

Contracts;§ 252. 
(2) Attorneys § I 00-Contracts for Compensation-­
Construction. 
Where attorney is employed to "protect or collect" 
client's legacy, the rightto which is doubtful because -· _ 
terms of will make such· legacy contingent on clientls.: 
continued empl_())'ll?~.11t iil',!rust business,. and attoTlley 
is vested- with_ ·authority to settle matter for not<le~s .. : 
than. st~ted sum, p~ffi~~o:h.-~-~~ \Jv11~n.cj __ that attci~.~y's~:~. -
services may result either m possible protection_ of- · 
client's legacy b)' estli.blishing his right thereto, free 
from con'fjtion of continuous employment, in final _ 
decree of distribution or possible settlemeat ... o(_ .. , 
disputed claim, and that attorney's obligatio~ to 
render legal services would be ten:llinated -at such 
-time as he might accomplish either objective as set 
forth in contract; in such circumstances wards 
"protect or collect" are used with reference to two 
alternative possibilities', and "or" may not be 
construed in any way other than in its ordini.try and 
popular sense. (Civ. Code, § 1644.) 

(3) Statutes § I 33--Consiruction--"Or"Contracts § 
144-Interpretation-- "Or." 
Construction of word "or" as meaning "and" -is 
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sanctioned only when such construction is found 
necessary to carry out obvious intent of Legislature in 
statute or obvious intent ofparties in contract, when 
such intent may be gleaned from context -

( 4) Statutes § 13 3--Construction--"Or"Contracts § 
144--lnterpretation-- "Or." . 
ln its ordinary sense, function of word "or" is to mark 
alternative such·as "either this or that." 

(5) Contract~ § 127--lnterp~etatio~~-Intention of 
Partie.~, :: •· ._.. . . _ _ ___ .,., ,_;,- . _ 
Objeci · aiid''·nfoaning of parties' contract must· be · -
determined by theif'.'inteut at time of itB execution, . . 
and cannot .. be extend~d. beyoad its plain import):))!,;,, .. ··_,. 
circumstances which occurred after its execution and;;~; ... -.. 
which were not within their contemplation at !iffie "9(,::~:'.. ,, " 
execution. · 

(6) Attorneys §. 102--Coatracts for Compensation-­
Contingent Fees. -
Attorney's obiigation under contingent, fee contract to 
"protect'~ client's legacy was fully perfoTI)led. when he 
had taken- .necessary steps .to obtain final decree of 
distribution establishing client's rights in trust estate, 
especially where client, oii,date decedent's estli.te ~as 
closed; ex.ecutecl assignment transferring to attorney 
40 per cent of his "right, title and interest" in_ legacy. 
and declared· that it was executed pursuant to 
forego41g contract, and client, _ who subsequently 

. became; - dissatiiified with amount of .. ' illcome _ .. 
distrib~ted to•- ~~n~fjciaries of tr~ · coulcF riof"''. 
thereafter claip1 that ;attorn~y was still obligated to 

-· pe1form- legal -services, on client's demand,. to force 
accounting .by. or removal of trustee. 
S~e C~l.Ju~,2c(Attomeys' at Law, § 188 et seq.; 
Am,Jur.; Attorneys at Law,_§ 1_63 et seq. 

SUMMARY 

APPEAL from a judgment of the Superior Court of 
Los Angeles . County. Philbrick McCoy, Judge. 
Reversed with directions. 

Action for declaratory relief. Judgment for plaintiff 
reversed with directions. 
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COUNSEL 
Patrick H. Ford, in pro. per., Macbeth & Ford and 
Moira D. Ford for Appellant. 
Harry A. Daugherty and Lyman ,_A.· Garber for 
Respondent. · '· 
SPENCE, J. 
Defendant Ford, an attorI)ey,- appeals "from ·an. adv"erse 
judgment in a declaratory relief action brought by 
plaintiff; his former client, for the purpose of settling . 
controverted *708 claims relative to a contingent fee 
contraQt,. which was followed by an assigilment. The 
trial court construed the origmal contract in line with 
plaintiff's contention that defendant had failed .to_· 
complete the agreed· legal services; and upon .th-at 
basis, it concluded that the contract and' the 
assigwilent were of no further force and effect. 
Defend.ant maintains· that the court err~d iii.1 its,. :· 
CQilStrUctJOil. Of the paiiies' COntract, and iil frs-C"'· • 
adjudication that the above-mentioned instrum'ents''' 
were· of no further force and effect. The record 

-- supports d~fendant's position. 
;' ..... -... - .. 

Carl Hugo Johanson died in 1939. The residue of his 
estate-consisting primarily of st_ock in the Panama 
Glove Company, a corporation, and certain patentS 
and contracts, reiafing tbereto~was bequeathed in 
trust to his widow; his attorney ciscar Houge; and.his· 
"faithful 'employee;' Helen Smifu The will directed· 
the truStees to keep the income from the securities' 

__ and the ineonie "from patents and [rd~ted] contracts" 
in- separate accounts. The income from the seciirities 

.. was to· l:>e paid 50 per centto the testator•s'-widow, 3 5 · 
-per cerit to Mis~ Smith, and 15 per cent to one Weber, 
another employee, "as long as he continued to work 

. for_th~ _Glpve Company." The patent' income-wafl~ ·· 
_be paid 50 _pet cent to the testatcir's'.widow, 20 jfor 

:: . . _-- 'ceni't'i1Miss Smitl:i., 5 per cent t6 Weber, and 25·per · 
· cent to-·the attom·ey Oscar Houge. Upmi'the deatli·:of 
. the testator's widow, two-thirds ofsuch·portion oq)le· 
income"whicb she was _entitled to receiv'e under -the 
trust was to be paid to the remaining beneficiaries in 
certain proportions. 

The trust was to terininate on the death of both the 
testator's ·widow and Miss Smith. At that time the 
corpus wlis to be distributed, with one-third going to 
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distribution of the trust estate, he should not be 
living, then said 25 per cent should go. to "his son, 
Norman 0. Houge ·(plaintiff herein), provided he is 
still engaged in devoting his time to the successful 
operation of the promotion of the sale and operation _ 
of the machinery and equipment and methods 
described in said ·patents"; and as -_to ".all the rest, 
residue and remainder of the trust estate not 
specifically heretofore distributed," 21 per cent was 

. to go to a named beneficiary and "the rest ... to 
Norman 0. Houge provided *709 he is still engaged 
in working for the busiriesses of the trust estate and_ 
promoting its best interests." 

Plaintiff anticipated that he would be called into 
military .. service,.. and .. :,he voluntarily quit:, __ his 
_eiripl6yment in the trust's :business .. Then fearfug-i:fiat 
he might not secure reemployment there, pl11511tiff. _ 
disctiSsed With. defendSiitr the. effect ~of. such·1B.1iSciifbJ~~·~:.'. .: .. ·· ·· · 
from the business on his;interests under tbe'.,:Wil!)ijll'd ::":. : : 
the possibility of II forfelfure'becalise oHlis faiiili:~1t6;,J.,:': ' 
meet the employment· corii:liticin .. Defendant ad\ii~~ii-_·-·-. _ · 
plaintiff that it would probably _be necessary to tal~e 
legal action to protect plaintiff's interest in the truSt 
estate. Accordingly, the parties on February 6, 1941, 
entered into the following "attorney and clienf' 
contract: "The undersigned client (plaintiff) hereby 
employs the ·undersigned attorney ·(defendant) to 
render legal service in connection with the following 
matter, to wit: Drawing contracts and taking other 
necessary legal steps to protect or collect legacy of 
client under estate of Carl Hugo Johanson_: no:w 
pending in .L.A. Superior Court. As consideration the 
client agrees t_o_ pay said, _attorney a fee as follows: : .. 
Contingent--Forty -(40}-·: percent of -.the~-- aniount, 

-recovered preser\red'orprotected by the legal s'ervfo'es ' 
rendered:· :.. Attorney is -vested with ·authority_ :to·_ -
i:omproiliiSe and settle this inattet, "in his discretfon; · 
except that no settlement shall be ma,de for less thaII_ 
$10,000.00." ' . - . - ' 

the testator's church. As to tbe remaining two-thirds · · · · 
of the corpus, the will provided for distribution as 
follows: To Oscar Houge during . his lifetime an 
undivided 25 per cent in all the patents and contracts 
relating thereto in the trust estate; but if at the time of -

On February 18, 1941; -nine days after the above 
~ontract- was sigried,. the teStatcir's · widow, Mrs. 
Johanson, died. In March, 1941, plaintiff wi!S drafted 
into the Army. Upon his discharge, he was refused 
further employment in the tnist's · business. In 
October, 1944, plaintiff's· father;· oscar. Houge;· died. 
Oscar Houge had been tlie· executor of the Jbhanson 
will, as well as a trustee and a. life-income beneficiary 
of the trust estate. In 1946, the subsequently 
appointed administrator with- the will annexed 
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submitted a final account and petition for distribution 
in the Johanson estate, wherein attempt was made to 
eliminate plaintiff from taking any distributive share 
therein because of his failure to meet the condition of 
continuous employment in the trust's business. On 
plaintiff's behalf, defendant filed obJections, and the 
issue of plaintiff's alleged forfeiture of his legacy 
went to a contested trial in 1947. While the trial court 
indicated from the bench an unfavorable ruling on 
plaintiff's claim, defendant was able ultimately to 
obtain a decision in plaintiff's favor upon the signing 
of the findings and conclusions. *710 

The decree of distribution in the Job ans on estate was 
entered in 1948, vesting plaintiff's interest in tbe trust 
free of the employme~t condition and giving plaintiff 

. a twofolcj s!atµs:.· (.1) as anjpccime beneficiary of the 
trust; and (2) as a remainderman of the corpus of the 
trust, upon· its termination. The 'Johanson will had not 
given plaintiff a· share in the trust income, but 
apparent!)/'.:;;- bis claim thereto was successfully 
advanced',:~y defendant following the death of Mrs. 
Johanson·~~nd Oscar Houge, two of the life-income 
beneficiaries, with plaintiff succeeding to the share of 
his deceased father as such income beneficiary. An 

A appeal was taken from the 1948 decree by Helen 
· 9 Smith, the surviving trustee, and then dismissed .. 

Tims in e'arly 1950 the decree, establishing plaintiff's 
distributiv.e rights in both tbe income and corpus of 
the trust<:festate, became final-nine years after the . 
executio~ '.of the 1941 contract by plaintiff and 

· · , .... defendant!· The trust was then to continue, but to 
... terminate uj:i'on the' death of Helen Smith, the sole 

surviving trustee, ·On March 6, 1950, ·a stipulation' 
· : leading to the closing of the Johanson . estate was 

signed. · · 

On this same last-mentioned date-March 6, 1950-
plaintiff, at defendant's · request, executed the 
following assignment: "For Value Received, pursuant 
to written contract dated Februai-y ·6, 194°1, the 
undersigned; Norman 0. Houge, hereby assigns, sets· 
over, and transfers to Patrick H, Ford, forty ( 40) 
percent of his right, titJ'e, and interest in and to the 
corpus and beneficial right in the trust created by the 
will of Carl J chanson (L.A Superior Court, Probate 
No. 191032) of which Helen Smith is now the 
trustee." By virtue of this assignment, defendant has 
received to date approximately $1,000. 

Sometime in 1951 plaintiff became dissatisfied with 

Page 3 

the sums distributed to him out of the patent income, 
and he attempted to persuade defendant to take some 
legal action to compel the trustee to increase the 
amount of income distributed to the beneficiaries of 
the trust. ln patticular, plaintiff assailed the trustee's. 
failure to cause the Glove Company,. which was 
controlled by the trust, to declare dividends, which, if 
issued, would have come into the trust estate. 
Accordingly, plaintiff urged defendant to seek an 
accounting from the trustee and, if necessary, to 
petition for her removal. Defendant advised against 
such action, contending that 'it would be unwise in 
that it would seriously diminish the small income 
then being produced by the trust if the trustee used 
trust. income to "'711 defend herself. Ultimately, in 
November, 1952, ,in; discussing. the matter with 
defendant, . . plaintiff.- cited their . . 9ontt:actu;al . 
ruTangemeht and insis!~d that. defendant Was thereby · 

: obligated to initiate 'su~q further legal.proceedings .as 
·plaintiff· -desired. P~fen~allJ," ·_on the: ·.other hand, .. 

maintained. that plaintiff's:· legacy was' fully' vested by ' ' 
. the. final decree_,of_:distribution, .that .. their .. 1941 
contract-was thereby completely performed, and that 
he was. under no further obligation to plaintiff. 
Plaintiff then brought this action for declaratory· 
relief. 

The principal point in controversy is the proper 
construction to be placed on the parties' contract for 
the purpose of detennining their rights and 
obligations. Defendant contends that his services 
under the contract ended when_ the · decree for 
distribution had become final and the Johanson estate 
had been distributed to the trustee; that the contingent 
fee anangement entitied him to . 40 · per cent of . 

· everything plaintiff received by viltue of_that. final 
decree; and that the assignment merely cciiifumed the 
proportionate division of plaintiff's share in the trust 
estate, whether income or corpus. On the other hand, 

·plaintiff contends that the contract imposed upon 
defendant a continuing duty, obligating him not only 
to exe1t every effort to secure a favorable decree of 
distribution, but also to take such further action 
during the entire existence of the trust as might 
appear necessary to plaintiff to obtain both income 
and corpus; and that the latter obligation would 
requil'e defendant to institute legal proceedings based 
upon alleged illegal acts of the trustee, and for the 
pw1mse of obtaining further distribution of income. 

· (l) Plaintiff relies upon section 1654 of the Civil 
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Code, a!ld contends .. that wi defendant prepared the 
contract, any possible doubt as t9 its meaning should 
be resolved against defendant. Tl]at section, however, 
applies by its terms orily "In cases of uncertainty not 
remove4 by the .precedillg rules ... " (see 12 
Cal.Jur.2d, § 149, p, 363, and cases cited);· and in our 
opinion, tJie plain wordirig : of the- contract, when -
"explained by refer~nce tO the ciJ:cum_stances under 
which it was made, aiid the matter to which it relates" 
(Civ: Code, § 1647) leaves no doubt as to its' 
·meaning. · 
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CaL2d 603, 606 [76 P .2d 97];People v. Smith, ante, 
pp. 77, 79 [279 P:2d 33J); and such was the plain 
meaning of the word "or" as used by the parties here 
in the phrase "protect or collect." 

It should be further recalled that at the time. th~ 1941 
contract was made, rieltllef p!afutiff rior defendant 
coriternplated the possibility of the receiP,t bf piaintiff 
of any income from the trust during the lif~ of the 
trust. The Johanson will did not make plairitiff an 
income beneficiary, and plaintiff's whole coricei'n was 

...... directed at the establishment of his right to a share of 
(2) · It will b1;1 "i"ecalled that· def~nciant w~ employed the corpus at the termination of the trust,. ~hkh. right 

" i:·-.,;, by plaintiff to "protect or coliecf' plainfiffs lega'c;y was made conti.ilgent by the will upon" pl~iritiffs · "·· -, 
_ "under estate of Carl Hucro Johanson." Plaintiff's _ contllfoous employrilent'iri the trust· business. Jt·was 

: :' :; . ':''·' righLto _anf4~i~~6'y was dciuBtful becaus~ ffie terrf!s.; bf _· "fU'!·: ;,~dl'tly.-·iafiet;"the:· deaths~ of' Mrs: JbbatisO'nStfi'nif "of· .. ·:. -· 
thaJohanson .will mad~ such legacy ·i:iiiitiilgerif"·mi ·:' ...... · 1 '··111~1ntiffs fother;··.*713 w1io.•were1two ciftli'e-·tt'tistee~ · 

P.laintjffs., ~p,ntb,1~o~s .. e1Jlp.l_oy1?.e~t;,t;1,13 )? .~ll~ .· R~~--: ;;:.j..\:.,.,.~J1d, '.:'Hf~.· '. i.ilcome. ~eneficiaiies, · t?a~ ::,df~f~~~Elllt . 
busine~~. ai1(:1 plamtiff had afre11q)'.'g1,sf:ontmu~d.'slich:'.'" ·::~:·::·· ~1.1cce~de_d m estabhshing not on:Iy plamtif!1_s .. cla!Dl to 
employmeni,' with a vieVi'. ,to eiit~fll\tJiJg·:'J$!ii~1~·::::;'~·.:1. 1 ;f~a:s11are::oftlie' c6n:it1s at ,the termi.nation:of~tJie ln!st, 
service. PIB.ii:ttiff olivioiilily ·1i~d 'w"IB)ifif"~''p0qs'~iolf;" -;,:iyr~·;!'b\lt,. i,n)iliditiilil, _plaintiff's' right to parti_cipiit1l"in· the 
settlement . in .. cash, -as "he autl:iorized-aefendant to:· . . . . incomtof the tri.lst during the' life' thereof by reason 
settle for not less than $1.0oo·o:'· Under thesi/ ·. ofthe ii:tti:rveiilng iieath of plaintiffs father. And as 
circumst~nces, it is eritir.~iy' cleW:'ili~dhe-p~rties had :. ·plaintiff testified, it was only after the 1947_ trial and . 

. . . in mind thB.f d"efefld.aritjS 'S6rViCe·9···m1g111·· reSUfi ·ertiier· ··- ·... folloWing- defendant1s explanation, that plaintiff 
in (1) the.possible protection of plaintiff's legacy by became aware that he might havi:r:a right to 
establishing his right thereto, free from the condition participate in the'income-during the life ofthe'trust. 
of cciiitiliuoUs' emplciyment, ·.iii .. flie "fmru 'O:ecr'ee. of . -. . . - .... . . . . 
distritmtiotdnthe Johansoii.'estate; or (2) the possible (5) The object a!ld meaning of the parties'. contract 
settlement fu cash of his diSpiiie\:l clajm; and that must be determified by their intent at the tinle of itS · 
deferidant's 0 bligatioil to rerider legal services. under . execution, a!ld it cannot be extended beyond its plain 
the c6nti-actwou1ci Se te1minated at such time ils he· _ ':iinpo1t by circumstance~ ·which· i:iccurr~ff: :aftef 'iW' · 
n1ight'dccomplish either''obje~tive'as 'sef forth in the .. ' ... 'execution, and which ·w~re. riot ... wiiliifl"' their' 
contract. T~iis,d1~ wo_r~s .''pro~ei.;t,_or' collect'' wel·:e . . .. · contfimplatioiJ at thetiine .·of exet:uti~n. Plainti~ 

' : ""· · ' '· 'iibvicii.isly tised. advisedly '·and Wiih''rife'feiice tO' tlie":- ''.'.:''.::·rnstitled that at the fune of· makmg the' c~litracfiri ·'· ''" .. ·,. 
tWo aitern~ti\:e possibiliiles;·'~iicl tbete 'iii Iici "Teason~ . . . !~·: l; h~·l'.ad no:idee'ofin...'iit>.itingany aation·to·.force 

. -here 'for cCinsth.ii.rig ~li(~i:l.rd "01'" 'ip any waf cit\1er-':::~ ;':'..>an accowitin.g by the trustees or the removal of the 
· . than in its "ordi.ilafy and popular seruie:" (Civ. Code; · ·· ·trustees. Yet it is plaintiff's present claim that long 

§ 1644.)(3)-The cases c;hed by plaintiff to sustain his· ·after defendant had established plaintiff's rights by 
'·cJaUn that the word "or" s_hould be constfaed here BS the .fula\ decree of distribution in 1950; defeiJ.darif' 
meaning "and" do riot'susi:il.in his position: Resort to ·was still obligated 'to perform legal services by 
such . unnatui·al constriicti<in of the word "or" is bri.ilging an action, on plaintiff's dem.a:rid, to force an 
sanctioned only when such construction is· found accounting by, or·the removal of, fue trustee. 
necessary to. caity out the. obviol!s 'intent of the 
Legislature i.J.1 a statute or the obvious intent of the 
parties . in a Contract, when such intent may be 
gleaned from the conteXt i:n·which·the word is-.us'ed. 
(Arnold v. Hopkins, 203 Cal 553, 563 [265 P. 223]; 
Heidlebaugh v. Miller·, 126 Cal.App.2d 35, 38 [271 
P.2d 557].) (4) In its ordinary sense, the function of 
the word "or" is to mark an alternative such as "either · 
this or that". (Barker B1·os., Inc. v. Los Angeles, 10 

(6) 'we are of the opinion that deferida!lt's obli~ation 
under the-contract to "protect". plaiptif,t's. .legacy was· 
fully performed when he had talcen the necessary 
steps to obtain .Et._ final decree of distribution 
establishing plaintiff's rights in the triist · estate. 
Moreover, such was the view of the parties, for when 
the Johanson estate was closed in 1950, plaintiff 
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executed an assignment transferring lo defendant 40 
per cent of all plaintiff's "right, title and interest" in 
plaintiffs legacy. This assignment declares on its face 
that it was executed pursuant to the 1941 contract. 
Defendant successfully peiiormed legal services on 
plaintiff's behalf over a period of nine years, and the 
assignment recognized the validity of their contract 
for a 40 per cent contingent fee. No claim of fraud or 
Wldue influence is asserted in the niaking of the 
contract or the assignment. The only claim made by 
plaintiff is that there was a partial failure of 
consideration because of defendant's failure io. 
perform fwther legal services, which we have held he 
was under no obligation to perform. · 

·Plaintiff cites and relies upon Dalwll v. State Bar, 6 
Cal.2d 433 [57 P.2d 1300}, but that case is clearly .. · 
distinguishable. It involved a 25 per cent contiiigeut . 
fee contract to "collect" *714 all:''undivided ititerest· · 
in the property ·or Flo~erice Fergtl%n shcie1naker, .: 
accordiog'.tci tlie dec1'ee. bf dlsttibi.J.tioh iii her estate.'; . . 

· (P. 434.) ri'he attorney successfully brought an adiou · · 
and obtained judgment for approximately $18,000. In 
payment of the judgment, be received various sums 
totallit1g in excess of $12,000, of which he 
wrongfully retained in excess of $7 ,000, and remitted 
only $4,950 to his ·clients. He was disciplined 

·because of his "unwarranted overcharge of his clients 
and because of his failure to account to them over a 
period of.;several years." (P. 438.) No comparable 
contract Pr:circumstarices are.before us here. 

From what. has been said, it follows that the trial 
cou1i erred in concluding that i:lefendant had not 
.completely pe1iormed his obligation· under tbe·· 1941 
contract when he had secured the favorable finaJ:.· .. 
decree of dish·ibutiou 'establishing· plaintiff's right to 
his legacy. The trial court·fwihe1· eJTed in declaring 
that the 1941 contract and the assignment made 
pursuant thereto were of no further force and effect. 

The judgment is reversed,· with directions to tlie trial 
coUJi to enter judgment in favor of defendant Ford in 
accordance with the views herein expressed. 

Gibson, C. I., Shenlc, J., Carter, J., Traynor, J., and 
Schauer, J ., concUJTed. 
Respondent's petition for a rehearing was denied July 
20, 1955. *715 

Cal. 

Houge v. Ford 
44 Cal.2d 706, 285 P.2d 257 

END OF DOCUMENT 

11' 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
459 

R WJQ rm 

Page 5 

. :.-· .... 



e 

:-;.;·: .... - .1:. 

··(· ... ,, .. ,, . ·:i ::~;·y··;~'.-1;~· . ·-·~· . 

. ., .. ,... . .,-_ .. -:"' 

.~ ',:::: - ·. ..·:.;.•' ·. ~ .. 
:'. .. 

:~· ::-: . .. ,.,.! .. 

. .. ~~ . -. : .. . •'·..:." . ···.' 

~ ' . •. 

-. ..... , ~!-.. '\·,,. ... :·I ... ~ .... ' 

::.i:::.:...:..-..:.·.: 

-:.;-', : - '' :· 

460 



Wt.,,~· 
38 P.3d 1098 Page I 
27 Cal.4th 256, 38 P.3d 1098, 115 CaJ.Rptr.2d 874, 32 Envtl. L. Rep. 20,477, 02 Cal. Daily Op. Serv. 1064, 2002 . 
Daily Journal D.A.R. 1295 

. f">HARTWELL CORPORATION et al., Petitioners, 
. v. THE SUPERIOR COURT OF VENTURA .. 
COUNTY, Respondent; KRISTIN SANTAMARIA 

· et al., Real Parties iri Interest [And eight other cases. 
l . 

HARTWELL CORPORATION et al., Petitioners, 
. "· " . v. . . " 

- THE STJPERIOR COURT OF VENTURA 
· COUNTY, R~spond~pt;I<RJSTIN SA!'1TAMARIA 

et al., Re~! Pajie~ iri Interest. 
_· .. , ... 1.- ;,., .,,. ;;l1-P~,~ig~~-ot\J~r,c,~.$:es: ;;.';LL 

.. ,,.:,;c;,.-"'!f-C_:;,,. ... , J'll"o •. ~082782, ·;'"'" ;.,: .· '· : 

denied the stay requests by both the water providers 
not regulated by the PUC 'and the · industrial 
defendBil.ts. (Superior Court of Ventura County, No. 
CIVJ 80894, Henry J. Walsh, Judge.) The Coiirt of 
Appeal, First "Dist., · Div'. Five; Nos. A085477, 
A085482, A085486, A085488, A085495, A085496, · 
A085501, A085502 arid A085761, ordered issuance 
of writs of mandate, ruling that' the rucis. stiitutory 
authofify. and jurisdfotion over .. water . quality 
preempted' all" of plairitiffs' claims againsf:/tlie:. 
regulated utltties, but· "not · those against the·. 

-. -· -- µ~~.~~l~1t4, ~; w.a~1er_ . ;P.tP.v.~_~e~~- ! ;,.~~ •• • .• ~~~;,::.:; Jq9 ~-1;I;i~l-.: · . 
defendants:· . · ·· · .. · ·· · ...... ·:·" · ... _,,,._ ; .. "·' '" 
''" · ,. ·' · .. .. : .. . ,_. .. ~: . ..;...--~=-:.~..::>-. - -~'.:7,'~~'.~~~\': ·. · ··· ·, · :·:r··' ::·, .:.. .:· 

. . .• ·. - . . . · ... :.; : .; ·. . . ' ·.~I~. - ..:... · ... -,, ':: • .. -: ., .. '.. . . ':'_ : . . ... 

·.Feb. 4, 200;. .· ;: 'Fhe. Supreme· Cciurl reversed in plirt and af:firilled · iri 

, '!";:; ': · • ;·<' ;, '- pift·,;t#.f:;]}i~~~~~tr··?.fJ~.fi·,,Q\i.!!h)?L A.pP,~a,( Bjid 

FN. -~ B ·. · zz s .:·''""c"-.· .1· (N. ·"'·'-'~"'·'"'·•-rem. an.tl.ea:.~to:-.th.at.· court.for filrlher-.proceeding· S. The. oswe v. upenor · ou1 o . _." ... """"·'• · · .. ,. ........ · "" -.· .. -· , · ... 
··· · · '"A085482);:,.,Celi v:C- Superior"· c6urt '(No·:., · .. com: h~ld that wh~e:.p.ub.cYtit~C~,d~?-·§. \7~9.; ·w~~? . 

A0~5486); Adler v. Superior Court (No. depnyfj~ t!J.e -~f)'.1!or court ofJuq(l,~?ti.on tq rev1:w 
A085488); Suburbqn Wqter Sys.terns .v. any o_rde~. or dec!f!IO? ?~the P:\J~. or t,o )?ti:;rf;e.~~.,w1(h 
Superior Court (No .. A08549n; Covina the Pl!,S Ill th~-R~.rf<?.~11rn;:e ?{its ?.ffi~\\11 ~;i~es, di,d; 
Ir~igating. Co. v. Super/t;ir Court (No. n?t P~i;ipipt p1a~~ daJ:ll_age clalIDB. al)~gmg Past . 
A085496); _San _Gabrie!riallej Water Ca. v. v10h1ti,3JlB. 0{ .-f~de~. ,a.pd ~t\l. ,¥f11ang · wat~;i: 
Sup~riar Court (i-h. "'Aoss56f)i ·g~~h-er~ standa..rds E\~R.,t.?.st ,tge ;~~~la\~d .ut!1itief, it ~W 
Califoi;i:ziq Water _Co~ v. Superior Cow·i (No. pre7~P.! Pl.~~~. ,111cr,iests , ~?r lD,]'\IO,Ctiv,e relief ... 
A085502); Sanla'!J.aria v .. S.uburbim Water agam~r thos.~ utiht1~s and, t?~-1!'. ch_l!Q,tip.ge .. tq,the, . 
Systems (No. A.0857.61). adequ1,1cy of.federal and stat~ 'Yater quEility stanqa..rcls-

. The court also held thE\t § 1759. diq i;!q(l?.!!l'. IJla,i.nt;i.ff.~L. 
SUMMARY claims agairist the nonregulated watef'providers ill,lil. '· 

". 

, •' . . . . ': ,:'.· : , :· , , , :::., .... _.,:: .. . .. ' _ _ the ii;~.1.!§1:\"i!l4 def~~q\11)~, sirJ.,c~ ,tq~ .. 9,1!-J;i~.~- of tlie. ~{jf:;_ . 
Residents brought· riiiiltiple · actiona~:m ·two counties- · . ~htl~~f:~~~fui~~~~~il.~1:-~~~~~-~bi-r~~'.'1·~~; · 
against water· providers regulated"oy~'tlie=ealifciinia ·' ...... Keiuiar~. ,i3aXt~r, · Bfo~','-:·~~a ~K-i"~~~ifci:'""''.fr:;-, 
Public utilities Con:iiii.ission (PUC), aiitl agairist c6nctliTing. ·cojjcurri.Iig [ipiil.iori by Kliiie, J:·FN• (see 

b
industrial entities and wEi~r 'providers not regulated p. 2&~).) ..... " ·• .... ,.. . ... · 
y the PUC, seeking irijuiictive relief and damages . 

for injuries to persons ii.rid :property plamt_iffs 'alleged 
were caused by harmful chemicals iri the.water. The' 
trial . court in the first. ci:>uitcy deferred rulirig on 
defendants' demurrers, motions for judgi:Ji.erit on the 
pleadings," and motions for •si.unmary judgment,· and 
stayed the proceedirigs pe'ridirig the PU C's completion 
of an irivestigation. (Superior Court of Los· Ailgeles 
County, Nos. KC025995, KC027318, GC020622 and 
BC169892, Thomas William Steever and Robert A. 
Dukes, Judges.) The trial court i.Ii the second county · 
sustained. the regulated utilities' demurrers without 
leave to -amend, but overruled the demurrers arid 

:fN* Presiding :,.Jmitipe . of the : Court · of. 
Appeal, First Appellf!te Djstrict, Division 
.Two, l!Ssign,ed by the Chief justice pursuant 
to article VI, section 6 of the caiifornla 
Constitution. 

HEADNOTES 

Classified to California Digest of Official Reports 

(la, lb, lc)Public Utilities § 20-•Public Utilities 

. . . 
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Commission- Jurisdiction--Statutory Preclusion of against public utilities are barred by § 17 59 not only 
Judicial Controi--Action Against Water Utilities when an award of damages would' directly contravene 
Seeking Damages and Injuctive Relfof:.Waters § 182- a specific order or decision of the commission, i.e., 
-Water Utilities. . when it would reverse, correct, or !llllluJ that order or 
In multiple actions alleging damage to persons and decision, but also when an award of damages would 
property caused by harmfii:l .. chemicals .. ill_ water, simply .. have' the ' effect. of-··lllld=ining·, ~ii~. gll_neral -' 
brougb(by residents of.two counties aga.inst water supervisory or regulatory policy of the commission; 
providers regulated by the California Public-Utilities · i.e., when· it would-hinder, frustrate, interfere with~ or 
Commission (PUC), and against industrial entities - obstruct that policy. The PUC has exclusive 
and water providers not regulated by the· PUC, whilll jurisdiction over the regulation and control of 
some of plaintiffs' claims Were barred by :Pub. Util. utilities, and mice it has assumed jurisdiction, ·it 
Code,.§ 1759, others were not. Section1759 deprives c!lllllot be hampered,. interfer~d with, or second-
the superior .court of jurisdiction to. review .any order. _-. _. : . guesse~L by E1,,,_c9~cu±:rent ·-~up:ei;io( c.oin;t .. ,'.Eiction -. 
or decision ~.f tfie PVC' or to 'interfere.;;,.ith the''P.uc. addressing the sa.frie issue, lrl. ~bort, an 1;1ward of 
in the performance of its official duties While § 1759 , "" -•. _ d.amage.s).,s barr11,4 .. bY..§.J?.5_. ~jfJt.;i,'ijoul .. d. 91:'. contrary - .-· 

- cpreempt~tf piamtiffs' requestii~for>ilijfuidlve"~eh~f ~d" ··. ·to ,a policy adoptei:l b)''lli~ PUIJ?illi'(I wiillld interfere. "· ' ' .. , 
challenge to the adequacy of feder!tl e!!d_ !rt!!te· '.y::t!:r with its regulation of public utilities. 

gu~ty:~;:~~~~.!l:rds _ re~}l!~t~.'i;,, .9f'.-.;~-~tJ:m1 .,-.J>:I;JS,;, A1 - . 
conjunction with the DepEirtriiei;1t.of,Realtb.Servrn_es, ----- . -. :. COUNSEL · .. _ 

!u~:r~~~~6J1;l~1~~~~o~~·~M~f~·~a~t~.~.~~-.>.:.:. : ·;::~:~~~!~x~: ~~s~~~u;~k ~: F~~::: 
regul~te4 ·utilities,; Pe~i~e. the fact' ~e. Pu~· !Jail· Elizab~¢. L. Zepe_da; Holland & Kmgh(N, Kaihleen 
found j:liaf.W~ r~g\Jlaftid :-aj:i@~~ li.a4·:cq\:tiplied' .wit\J · strickfiilid, Donald T: - Ranisey and P,evin . c. 
those 'stan!Jllj~. s_aj~e the;: :PVG C:Einno! ~_tovide _relief Courteau for Pe_titioilers The Harf\vell. Cciqiol'.ation, 
for Ji:~st viol~ti!;ins, daffiagc::~ .. ~cj;i.oriS qa8.e(i op p~t Rubber-. Urethanes, Inc.,_ Screwmatic, Inc.;· J.IL 
violati6'ri.s wcillld . not . interfere - with tlie PU:C; Mitchell _ & Sons Distributors, Fairchild )riduStries, 
How~y~f., any; ·B~Ospeqtiy~ j~_ili4i~· . feJi~L wfNi~r' Azusa' Land Ret]amatl6n ctilnpaiiy, Inc., a-rid Oil and 
conflic.\ with the P..l!C's r~gwatory,\'ole. Sectioµ 1759- SolvimfPrii~ess cbillj)'any. _. 
also did not In# · plairi~ffs' · c!Eiim!J .. again!it the Beveridge '& biam~rid, James L. .Mfieqer,Janet C. 
nonregu\!J-t~d w~t~r: P!·9viders. -. and 'tlfo. mdustria,1 Loducii; 'Allen Matkins Lecl('Oamble & Mallory, 
defoncJ.arjts, since the·,_ duties of the. PUC by James L. Meeder and Alexander C. Crockett -for 

_ consti1:uiio_rifil man~\l!;~- liPPIY .. QtYY to regl!le,te.d :, Petitioners Mobil Oil Corpqration, ·Lockheed"Martin 
utilities:-- - .. - · ., · - - Corporation B.nii The Valspir Corporation. 

[See,,.8-,W~t15i.)1! ~11D)p~rygf-c~~;~~.~ C9.l:11_e'd_. J?8B) .. -. Law Offices of David C. Solinger, David.C. Solinger; .. 
Cons~hiP.:,~naj .. I,;B;w; :.§§_:893, ,~?4\ ~9n.;J~~~ Y(est's: :Res~iiitioii'Law G~otip,Philip;C,:Hunsucicer,,MichaeJ, -
K r:J ni ;;est S)istem, Public Utilities ~1:83.]' _ 0. lfolimri'iiiiiFAndre·~ ·r: Greenberg for Petitioners 
(2~, 2-b)Public' ·utilities - § ._ .• 22_.._.-Pliblk .. Uti,l.ities · Wbico MEichine, Inc., Donald V{l:!it_e and John White. · 
Commission-- Jurisdiction--Stai:utary Predusion of Gallagher & Gallagher,_ Timo:thy V. P. Gallagher, 
Judicial Control--Determinative Factors; Thomas C. Sites and Martin N. Refkii)far Petitioner 
In applying Pub. Util. Code, § 1759, which deprives ' Oil and Solvent process Compariy. *259 -
the superior coUrt of jiirisdicfion to review any order Engstroni.; Lipscomb & Lack; Walter J. Lack, Gary 
or decisfon of the Ciilifofriia Public Utilities A. Praglin, Joy L. Robertson, Michele Hitt; Girardi & 
Cormriissiiin (PUC) or to ini.erl'ere with the PUC in Keese; Thomas v .. Girardi; DeWitt, Algorri & 

. the peifohnimce of its official duties, cotirts apply a Algorri ancl Mark· Steven Algqfri fqr Petitioners and 
three-part test. First, the court must determine· Real Parties in Interest Cbristin11. Boswell et al., 
whether the PUC had the authority. to adopt .a Loretta, Celi et.al., and:Jeff'Adler.etal. ..... 
regulatory policy on the·- subject genilane to the McKenna & Cuneo and Joseph F. Butler for 
lawsuit. Second, the court must determine whether Petition~~s and Real Parties in Interest Covina' 
the PUC bad exercised its authority. Third, the court Irrigating Company and California Domestic Water 
must determine whether the superior court action Company. - _ . .. . . 
would binder or interfere with the PUC's exercise of Lagerlof, Senecal, B~adley & Swift and Andrew D. 
itll regulatory _authority. Superior court lawsuits Turner for Petitioner and Real Party in Interest 

© 2008 Thomson Reuters/West N462Lim to Orig. US Gov. Works. 
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California Domestic Water Company. . 
Lemieux & O'Neill, W. Keith Lemieux and Steven P. 
O'Neill for Petitioners and· Real Parties in Interest 
San .Gabriel CoU1lty Water District and Valley 
County Water District. 
Proslrnuer Rose, Aaron P. Allan, Barry C. Groveman, 
Gregory J. Patterson; Musick, Peeler & Garrett, 
Barry C. Groveman; Timothy J. Ryan; Chapin Shea 
McNutt & Carter and Steven J. Renshaw for 
Petitioner and Real Party in Interest San Gabriel 
Valley Water Company. 
Haight, Brown & Bonesteel, Gary C. Ottoson, Rita 
Gunasekaran; Bacalslci, Byre & Koska, William K. .:., , 
Kasica; Hatch & Parent, Steven A. Amerikaner and 
Scott S. Slater for Petitioner · and Real Party in , . . 
InteresfSciui:hern Califoniia Water Company. ".· · · · ... 
Daniels, Bariii:ta .& Firie, Daniels, Fine;''·Istael &.· · 
Scbonbuch, Mary Hulett, Mark A. Vega,.Paul Fine;, ... 
RagsdBle ~ig'gett'andMitj HulettforPetitidners Einf. ·'· 
Real ·PartieS' in'Iiiterests ·surburban Water Systems· · ... 
and Southwe~ W~ter Conipaii.y, Inc.' •· · · · · · · ·· 
Cfci§b'y',;i~e·afey,Roach &'-:t\1ay;-Riilidiill D: Morrison 

. and Joan M'. Haratani for Petitioner and Real'Party in 
Interest BaXter Healthcare Corporation. . . . 
Shapiro,'' Mitchell & Dupont, Shapiro & Dupont, 
Shapiro, Borenstein & Dupont and Norman A ... 
Dupont for· Petitioner and for Real Party in liitereil):_ 
Reichhold. 
No;.appe,a:ance for Respondent Superior Court. · 
Mc.Cutcheri, Doyle, Brown & Enersen, John R " 
Reese, Barry P. Goode, Jill F. Cooper, Eric F. Pierson . 
anci: Lonniii Finkel for Real Party in liiterest yv'ynn ·· :'.· 
Oil Company: · · · · · · · --

Christeill!en, Miller, Fink, Jacobs, Glaser, Weil & 
Shapiro, Patricia L. Glaser, Teiry Avclien, David i{, '· 

... Giannotti .. im.!l )_J!Q,~J.ensen for Real Partyr:liiteresb .. ':: ·.: 
Huffy Corporat_ion. *260 
Morgan, Lewis & Bocldus, Jeffrey N. Brown, Steven 
J. Oppenheimer and Wendy K. Kilbride for Real 
Party in liiterest Avery Dennison Corporation .. 
Mtinger, Tolles & Olson itnd Peter R Ta.ft for Real 
Party in Interest Aerojet General Corporation. 
Belcher, Henzie & Biegen.zahn, E. Lee Horton, John · 
S. Curtis, Scott J. Leipzig; Steefel; Levitt & Weiss, 
Lenard G. Weiss, Mark Fogelman; and Jan S. 
Driscoll for Real Party in Interest Califomia­
American Water Company. 
Rose, IUein & Marias, Barry I. Goldman, Deilllis J, 
Sherwin, David A. Rosen, Christopher P. Ridout .and 
Arlyn M. Latin for Real Parties in Interest Kristin · 
Santamaria et al. · · 
Horvitz & Levy, Frederic D. Cohen and David S. 

Ettinger for California Water Association as Amicus 
Curiae. 

CHIN,J. 
Plaintiffs, residents of the San Gabriel Valley in 
Southern California, filed lawsuits in superior court, 
alleging,, inter alia, that certain water companies 
provided them unsafe drinking water causing death, 
personal injury, and property damage. Public Utilities 
Code section 1759, PNl however, precludes superior 
court jurisdiction to review any order or decision of 
the California Public Utilities Commission (PUC) or 
to interfere with the PUC in the performance of its 
official duties. We 'granted review in this case to 
determine whether section 1759 bars the - superior . 
court actions. As explained below, we, conclude tha('-: ':·:' 

· 'the PU C's regi.llation of water quality and ·safoty does · · 
not preempt damage claims alleging violations of. 
federal and state drinking water standards against the.. · 
water providers subject to PUC regulation, but .that 
the remaining. claims against those water prov.i.i;l,er~, .......... · 
are preempted. We further conclude that the causes. of .. --
action against those defendants not subject to PUC 
regulation are not barred.· 

FNl Unless stated otherwise, all statutory 
references are to the Public Utilities Code. 

Procedural History 

A. Superior Court Actions 

I. Adler, Celi and Boswell Actioi1s 

Three groups of plaintiffs, Jeff Adler and over 100 
coplaintiffs, Loretta Celi and about 20 other 
plaintiffs, and Christine Boswell and . 13 other 
plaintiffs, _each filed separate actions for damages in 
the Los Angeles Coll1lty Superior Court.The Adler 
complaint named' as defendants_ Southern California 
Water · Cm::i:J.pany, California American Water 
Company, and. eight corporate parties· that are not 
water providers or regulated by the PUC (hereafter 
*261 referred to as industrial defendants). The Celi 
complaint named as defendants San Gabriel Valley 
Water Company and the same eight industrial 
defendants. The Boswell complaint named as 
defendants Suburban Water Systems, Southwest 
Water Company, Covina Irrigating Company,. 
California Domestic Water Company, and the same 
industrial defendants named in the Adler and Celi 

© 2008 Thomson Reuters/West. 1'4~53aim to Orig. US Gov. Works . 
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complaints. Southern California Water Company, 
California American Water Company, San Gabriel. 
Valley Water Company, Suburban Water Systems, 
and Southwest Water Company are water providers 
subject to PUC regulation. (hereafter referred to as 
regulated utilities). Covinii..Irrigating..Company JIIld 
Califorriia Domestic Water Company are public· 

·> water districts . and mutual. water· companies ·not 
subject to PUC regulation (hereafter referred to as 
nonregulated water providers). 

The court changed the venue of the Santamaria action 
to Ventura Count)' on motion of several defendants. 
*262 

B. PUC I rivestfr;ation · : - . 

Jn response to the lawsuits filed against the regulated 
utilities, the PUC filed an order instituting an 
investigation on March 12, 1998. (Cal.P .U .C. Order 

. . Instituting Investigation No. 98-03-013 . (Mar. 12, ... 
· The complamt~ sought>d~a~es. ?ased on causes ?f . 1998) [1~9~ .\:al.P.y.c. Lexis 73].) Coi;i.cerned that 
··· action,~or.neg!j~euce, s1:nctliability, tr.e~P,ass, pubhc;:: · •' ··,, · ·the complaintS "raise public coricerilli over. the safety 

and pnvate nuisance; and fraudulent. concealment. of the drinking water supplies _of th_ese utilities," (id., 

.. ~ :_ ....... ·;; .... .. Some plaintiff.s;.~lsp.sue_~~f?~: )¥TO~~~L.d~ath.· Th:se •" ··•· ~·. • 1998 CaJ.P.U.:9· J,,e{<lS,)3,.,ll-;tP,;;f.)Jh.e,~JJ.;S.-!t;i,~tiP:~l;l.~ ::'·" 
· causes~'ofc:·action• wer~rdiased":'on'::ilie "f~llowmg_'.'"''.•··· ' "a full~scale .h.w.~~ug_atioii" (id., 1998 CaLP.U.C, . . 

· - ,_allcg_atio_ns: .:th'nt··· de~entlant -water-, compame~ ·?ad Lexis. 73 at. p. 3)to determin.e ( 1) Yl!h~~!W, .};J,lp·~( , . :.""'·'' ::c.. 
" pr(JVI_de~.-th-~~·:oonta~~~ted_.w~ll. w_ater to.,plamtiffs, . drinkmg "wilier· Si:aridards adequate\~· ~r9~~~f~Jhii; .·.: . . . ..' .. 

: . · lon~.~_r~~1c!e11!s0 of the San Gabnel. Valle~, over a public il,(;l~lth and:.saf~ty; (2) whethe~ ·t~(l 'r!t..~!;l,~~~'i-~;,,. ,., ,, :c , 1·'.:.;; 1;;;·~:h: " .. " ·~· .~ pefl:od _o,t~~ars;·,fuat .. ~e,water contammants mcluded . utilities have complied with thqse stand!ll"iiii; (~))v)l~t,;., :;; 
..... ~chloroethylene, .· . perchloroethene, ... carbon remedies. shoulQ.· apply _for npncompli.~!iPc:\.:Wi.\b .. ii:E!ff;):~;.:· 

·· · · · tetr~1:1oride; and perchl?rates; and that.as a_ result, drinking' water. stmjdards; and (4). w~13ther .¢13, 
pl!!ill~ffs · s.uffere~: physical ·and mental pam and occurrence of temppi:fil.y. exclirsions. tjf contfilniiiili;it 

. 
. ~·· 

suffenng, __ u;icl~dmg . f~ar . of . C!IJ!cer, and property levels above regulE!tPrY thre~~old~ '·are ~l?,9~P~\:l.~~ 
~amag~. The compla1;11ts further ~leged that ~e "ta1cing ·into consid~fEi.tio:n. econonuc, ~,e9)ljiolof?cal~ 
mdustr1al cl.~fe11cl.ants.clisposed oUoxic substances m and public h~alth and safety issues, apd.,c9mpl1ance . 
the gro~[i, ____ .::. __ . ·-· .. ··-·· .... ". with Public Utilities Code Section 770." (Ca!.P.U.C. 

2. Santamaria Action. 
Order No. 987()3-(ll~,:H'Pra, 1?98, Cal.P.U.C. Lexis 
73 at p. 1,0.) The ~Y.¢ .liiiiited its jrivesti~ation tq J;h~ 
operationi; and practj._g~s of the narii.ed defeni:liuit 

Kristin Santamaria,and·some 300 coplaintiffs filed a public utilitiE,ls llJid .all O\:her ~~ss ~,.iw<i .CJ~~ B_ 
separate ~actioii"iii ·Los ~gel~s ·county·agaiii.snnany · .. : '' · •public utility water compames, which coHectiy~ly 
of the same defendants ... The complaint named serve over 90, .P.e~~en_t. o.f all p~blir,,~1Y.- .'fa~Rr. 

. additionaF"'·iii'dustriaP''d.efeiii:iailis,"" ":iis- '.well· ::as· "; -:.:: customers fu. Califcirriia., .. (Cal.P.U,C. Q~i:1ei:.)';lQ, _98-,. 
·. nonre ul~ted'~irler. -ri:ividers·Valley cotillfy· yVater . 03~013,supr~, ·r998 Cal.P.U.C.LeXiS 7:3'ii'fjJ:~4J;.c··· ... 

Distri~t ahd.- "sli["df iir!~(Coifutf Milili$1]5aI ·water · · 
.. 'Distri.ct.''Iii ·addition'' to the same causes"of·actiori ·: :.:·.; 

contained in the Adler, Bos)'lell and C~li complaints~ 
the siilitamiii'ia'cotiipiaint ililegeci conspiracy; battery," .. - . 

. ·~d ntlle calli~s onotioii fof' Ui:ifalr busiiiess:practites 
. baseti.' "()ii. the samil '1cinciS of' conduct and foXic . 
sub~ces in the drmkfug water as alleged in the 
other lawsuit~. The. Siitrta~iiria plaintiffs prayed for 
damages;· as well as ihjunct,ions, agaii:ist disposing 
toxic materials, supplying coritairiinated water, and 
engaging in unl!!wful busmess practices;-They .also·:. ' 
souglit medical monitoring, a coristnictive trust 
agairist defendants' property to pay for . plaintiffs' 
injuries, anti · an ordei compelling. defendants to 
disgorge profits and reStore money acquired through. 
unlawful business practices. 

FN2 Class A ·utilities are those with more 
than 10 000 seJ:Vice connections. Class B 
utiliti~s '!lave more than 2,000.· connections. 
(Cal.P:U.C~· Final. Opfuion Resolving 
Substantive Water .Quality Issues (Nov. 2, 
2000) Dec. No. 00-11-014 [2000 Ca\;P.U.C .. 
Lexis 722, 1, fn. l].) . . 

Plaintiffs in all four actions. intervened in the PUC's 
investigation.· Tuey moved to dismiss ·or limit .the 
investigation, on the ground the PUC lacked subject 
matter jurisdiction over the quality of drinking water 
service provided by regulated utilities. Ori June 10, 
1999 the PUC issued an interim opinicin denying 
plain~iffs' motion. (Cal.P .U .C. Jnterim Opinion 
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. ~: .-:.,,.·'v.-:.'f· 

Denying Motions Challenging Jurisdiction to 
Conduct Investigation 98-03-013 (June 10, 1999) 
Dec. No. 99-06-054 [1999 Cal.P.U.C. Lexis 312].) 
Rejecting plaintiffs' jurisdictional argument, the PUC 
found thiii it possessed . autl.tority to regulate the 
quality of the service and the drinking water that the 
water utilities provide;· tliai It had exercised such 
authority for decades, an~that. it continued to do so. 
It detennined. that its jurisdictional decision was final 
and ihus. sub)ect ·to rehearing and appellate revi.ew. 
On SepteJI1ber 16, 19.99, the PUC denied plaintiffs' 
application . for .. rehearing .. (Cal.P.'U.C .. Order 
Modifying Decision . 99~06-05.4. For Purposes of 

. Cldrificaticin and DenyingR;heari1lg (Sept: n;; i'999) 
Dec. No. 99~09c0'73 [1999 Cal.P.U.C. L~xis 594].) 
*263 ·-Plaintiffs-. Ciid. not seek review of.the .:,PU C's_ 

jurisdictional. decision . in this court under section_,,::"·,, . 
1756, FNJ \ . 

. • , 1. ,Jr: .. ::i: :~- ' 

'·•. 

FN3 Plaintiffs withdtew as interveners iifter 
tlfo PUC's de~al of the motion to di;~lss .. 

':'(C'~i.P .'i.i.c. Final Opinion Res~lving 
.'Motions to Compel Discovery and Motions 
t6, Withdraw From Proceeding (Nov. 21,' 
2000) Dec. No. 00-11-036.) 

Th~. regulated ,utilities, tP,e California Department of. 
Health Services (DHS); the water.division staff of the 
PUC,- and· some of the industrial defendants in the 
law'suitB -participated in the investigation. After 31 
.m?,~t]Js of ~vestigation and study, the PUC issi,ied its -

" · · · ''Fµial Opinion Resolving Substantive Water Quality 
Isii~~f' .. op. November .2, 20QO. (Cal.P.U.C. Final 

.. OJ?,\Al<?p.,f,esolv,4i,g ~11gstani(v~;W,,;ite~,Quality)s,~p~.~· · 
supra, Dec .. No. D0-11-014 [2000 CaLP.u:c. LeXis 

-"c.::'.>'~-.,,,.,,.,.'-''722j;y The', ~UC ·concludeci that exisfuig DHS .. 
drinking water :·qua!lty- stfilidarcis adequately proteci' 
the public health.imd safety and.that, over the past 25 
years, the 'regU!ated uti!id~s. ii:i'C!udirig defendants ·in 
thes~ lawsuits; ii~cf proVided water that was ;, 'in no 
way h!IJ\Il-ft!l or ·dangerous to health' ,; and had -
satisfactorily. complied With DHS drinking water 
quality requirements. (Cal.P.U.c'. Dec. No. 99-06~ 
054, supra, 1999 Cal.P.U.C. Lexis 312 at'p. 39.) it 
also gaye notice of its intention to initiate. a future 
investigation or rulenmking proceeding to investigate 
specific water quality issues. (Ciil.P.U.C. Dec. No. 
00-11-014, sura, 2000 Cai.P.U.C. Lexis 777 at pp. 
71, 73-74.) FN . 

FN4 The Court of Appeal· granted judicial 

notice of all proceedings before the PUC, 
including PUC Decision No. 99~06-054. 
However, the PUC's modification order and -
denial of rehearing, its final oplil.lon 
resolving motions to compel discovery and 

· to withdraw from proceediiig, and its final 
- opinion resolving the substantive water 

quality issues occurred after the filing.,qfthe, 
Court of Appeal opinion. The regulated 
utilities request that we talce judicial notice 
of the modification order and denial- of .. 
rehearing and the fimtl opinion' fesolving 
motions to compel discovery . ii.pd t<;i 
withcir~w from pro()ee'@lgs. Seyer~J of the 
i.µdustpal ci~fegci~:ts joil). . thi;i .. reg_ulat~Q ..... 
~i.itiliti~S:in .. requ'~~tiliri., th11t we :ta.Kf Judigiiil;:, (:' , · 
. notice ·of the -PU C's final' opinion iri · .its: 
investigation: I~e~aµse.~ii~. ~,ub.~~qB~~i.P:i.ic:;~~ _' · :.. · 

· proce¢diJigs ar~ a c\mtjritiii.tfori .i>J.1:1,ie"PU01( ;, '. · · -

' :~e~t~0;:~$;~~~~sir~~rt~~~~i~f ~!W,'ik' ' .. ' ' 
Trucking, fiw.- (1964) 228 C,al.App.2d 139,. · 
143-144[3~ Cal.Rptr. 332]:) 

C. Superior Court and Court of Appeal Rulings - . 

In the meantime, in response to PUC Order No. 98-. 
03-013 instituting an investigation of water quality 
safety, defendants in the four superior cqµrt actions 
sought dismiss~! on the ground that ¢e litigation was 
barred by section 1}59,. In the alternative, certElin. 
defendants requested stays of the court proceedi.Ilgil 
.pending the PUC's investigation. On June 24, 1998, 
the ~upprto_r., co;rrt. ID,_ th!:\ A,c!li:r, . C81,i,_ ai;i~ , I?.o.sVl~n: ·. 
actions sfii)'ed all pro'ceedings Until th¢ coinpletioii .of . 
the PUC's investigation-,- Oil Augilst 27; 1998, the 
Ventura County Superior Court in the Santamaria· 
action sustained the regulated utilities' demurrers 
without leave to. amend, but overruled the· *264 · 

. demilrrers of the nonregulatea water providers 'arid - . 
i:he indilstna.l defendants and denied'theifinofiOns for . 
a stay of proceedings. The court later accepted a 
stipulation that"· the proceedings be stayed pending 
review by the Coli.rt of Appeal. 

Eight petitions for ·\.\'Tits of mandat~ were filed in the 
Court of Appeal. The Adler, Celi, and Boswell 
plaintiffs and the reguiated utility defendants filed 
petitions challerigirig the • stay orders · of the Los 
Angeles County Superior Court. In the Santamaria 
action, the rionregulated water providers and the -
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industrial defendants filed petitions . challenging 
Veritura County Superior Court's overruJii:ig of the 
demiirrers arid denial ofi:he motions for a stay, while 
the plaintiffs. appealed ··the order granting the 
demurrer of the regulated utility defendants. The 
Court 'of Appeal iss4ed orders..tn_show .ciiuse on.the .. 
petiticiiis and cori.sciiidateci the appeal with the 
proceedings on all of the writs. 

regulatory functions to the PUC. (Cal. Const., art. 
. XII, §§ 3, 5.) 

Consistent with these. comititutim1ai mandat~s. · the ·· 
Legislature has granted. the PUC . comprehensive 
jurisdict;i0il, to regµlate th~_ ope~atioil;-imd. safety of. 
public utilities. (§§ 70 I, 761, 768, 770, sUbd. (a).) · 
Section 701 authorizes the' PUC to·"supflr\iise·;and··':: 
regulate every public utiiity in tiie Suite and [to] qc{ 

On Septeinper 1, 1999~ the Coµrt .~f ,Appeal ruled that all things ... which are necessary aild conv~µient. in 
the PUG's ~tii.~t6ry mitlu,iri,ty oyer w~ter qqajj!Y, an,d,' the exercise of suclfpower and jurisdiction." Section 
its exercise ofjurisdictfori in addressirig water quality .. '" ··102 coi:nmandievery public utility to obey the Pl:JC::'s·' 

~ _. _... . : . issues,.,. pr~~P.li#M;: :~,~-.::, r6\\r._: ::a:c.B,~tis agil.µist, .. 'the . orde;s; deei~ia·ns •. : ~e~i9.Jli!.;: .. o~ · .Tu1~~ ~~·m <8;!1Y.:~.a.f;-c ~. 
regul.~t.~d µtllities, but did no~ pr~empt the actions . . relating to or affecting its busmess as a P1lbhc utility . 

" ... .againa~ .,tpe, .PpnjegiJlilJed wl'l:te~. !:@Yid~r~-: .. a1i.d -Jhe'· .......•. .," ·' · · .::.: .. > · ,., ... ,, ......... :,: - . 
"/ c. · ... : induSfr.i!ifdeie~'d@iii: :AtliorCi.l&gly~'lDTi.llifa 'Watftne,,,_"_,,, '1; .. :·:: • , . · , .... , ,'(·':"0'1i1'''r:,. :-::,,,,,, ...... · - ·· . · ,.,.,,,. , · ··-··" ... ·· '.,.-, .. ,,- ·0'· 
..C...--~-~- Los Angele~ Cou)ifj'. Su~~i'iR{Pollit, lltthtJ :~d).er, , . -: " Th~ Callfornia Cimstifutiol:i also· c'onfers- pienary,""''"' ·· 

- --· _· ~-::·· ' 

of the regulated utilities; and (3) m fa!Jin~ to ovemile . .limit the jurisdiction ~f JUd1c1al review of the)>UC's 
the demurrers and den'y tlie jtidginent oil the ' .· '' 'decisioi:is .. s~6tfoii 'I 159; subdivision (a), provides' ' 

' . pleadings of.the nO!lf~gwate<i_>vatei: ... providers and - ' '' - ' that: ''No court' of this state, except the 'SJ;!prerne ' ' "' 
industriiil defendants. If further upheld the Veiitura Court and the court of appeal, to the extent $p'ecified 
County Superior Court'~ rulings in the Santamaria in this article . shall have jurisdiction to revfo)ir, ... 
action'iJJ. au re~~_ct!i. :- : · __ .. reverse, oorrect;-M annlil·any onierotli" 'decision or.th~ .. 

. commission or t6 suspend or delay the execution cir ... 
'we granted the petitions for review filed by the operation thereof, of to enjoin:~ restrain,· or interfere 

) 

Santariiilria plaintiffs, and bf the noimigu!ated ·water with the conimissiciil bi the perfminance·ofits offiCial"-. · 
providers· and: the)ndµstriai' .def<indantii in all folJT. _ _ duties, a.s 'providl)d by l.aw arid the rules Of court.''~·-· ._ ·:• _ .. 

_,, .r.'·•:·Jawstiitii:·.FN~"'·"·:'' .~ .... ;< .... ,,. ....... :<:·c . ,:·:·y:.•=;:.. ... ... __ ,. .......... ~c.:',::;!F'C:"": 
. . . (-la) Defendants, wl:i~h,. ~cl.11?1:.~~e·r~~J.iit~d ~~\li~e~;; ... 

.. ,.,. '·''i:: ,,, ·:: · ·FNJL·The,Aille!i, 'Bo~well;-and Celi pla'mtiffi.~·:·: ,';:~ ... rionrfgi\iilied':~w'atef)if~y!)lers,.: BJid ,,,the,di:id~stri~I~:;!\' ·-' ,, ,: · '-''''·· 
dld·hofseek review.;,, ' .. " ' ' - ' .,.,' ·', '",.;'o'· ., -~ ,deferioii:llts; :contend tbaf'secii6n -'1'759 preclilfies:·:~~-- ' ; _:,;,.:.\ 

. . . . . . .. · --·:p1a~t~' a~tioi:l~: iµ ~~¥P.~~p(:.c~1T: ... Iri .~espm1f.~;,:.·~~::: 
. "DiScussion · · · plamtiffs ,argue that section 175.9 .is mapP,licable al:ld .. - · 

that section 2.106 p~J'ffiitj. thejr law~uit ilgains!;t,h_e · 
· · -· •... ,-~:··•·,;1·1· •. .:.,_11\•." ··-~'t:;!'~.~'"'1.:· ··.-·· ··:. ~-. ,1._, :· ·:·o·' ·.·-~· 

· ..... ,,, ''"'The (PUC] iS a state' agency of constitutional origin 
with far-reaching duties; functioni. and powers, (Cal: 

regulated titilitie~ •.. seqtjp~ 2, 1.0,6 pr,ov1~~s .m pe:,tn:i~1:1:t .: 
. pay!:'. "Any, p1i,):>lii/ .. ~tility, 'l'{)lic]l d9f?~,, caliB~.s ~tj.::be . 
done, or pei:mits, any act, rnattei:, or.thing prohibited· 
or declared uniaWful, ot which oinits to do' any act, ' 
matter, or thing required to oe done;' ~jther by the 
Constitution, or any law of this State,. or any ot~er 
order oi 'decision of the coniinission, shall be' liable to 
the persons or .corpor111;i.oris iiffected::tl:Jereb~ fot : all 
loss, damages, or injtiry caused thereby or resultrng · 
therefrom.... An abtion to recover for such loss, 
damage or injury may be brought in any court of 
cornpet~nt jurisdiction by any corporation or person." 

Const., art. XII, § § 1-6.)The Constitution confers 
broad authority on the (PUC] to regulate utilities, 
including the power to fix rates, establish·rules, hold 
various types of hearings, award reparation, and 
establish its own proceclure~, (Id.,§§ 2, 4, 6.)' " (Sqn 
Dfogo.Gas & Electric Co: v:Bu]i~riar·coi.irt (1996) 
13 CaL4th' 893, !,114-915[55' Cai.Rptr.2d 724, 920 
p .2d, ·"6b9]( Covalt).) In adciitio.n fo thos~ powers 
expressly .conferred on the PUC, the ~Caiifomia 
Constitution confers broa2l .*265 authonty on the 
Legislature to regulate public utilities and to delegate 
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In Watel"s v. Pacific Telephone Ca. (1974) 12 Cal.3d 
1[114 Cal.Rptr. 753, 523 P.2d ll61](Waters), we 
concluded that "in order to resolve the potential 
conflict between sections 1759 and 2106, i:he latter 

Regulated Utilities 

1. Background Information 

section. must be construed as limited .to those Since the enactment of the Public Utilities Act in 
situations in which ~n award of damages would not 1911 (Stats. 191 i, Ex. Sess. 1911, ch. 14, § 1, p. 18), 
hinder or frustrate the [PUCis] declared supervisory the PUC bas regulated public utility water 
and regulatory policies." (Id at p. '4.) There, the companies. (See In re Application Sauthe1·n 
plaintiffs sued a telephone company in superior *266 California· Mountain W. Co. (1912) l Cal.P.U.C. 
court. for failing io furnish adequate telephone 841.)From 1912 to 1956, the PUC exercised its 
service. We noted that the ·PUC, in approving rates public health and safety authority ov~r p.ublic ut.ility 
char@;ed 1 ha~ relie·a ori··-a 'pOlicy it adopted· of limiting · · ·, water service on a case-by-case basis; it exammed 
liability of telephoue utilities for acts of ordinary water quality issues and, where necessary' 'required 

: .,,. : negligence to a specified credit allowance as set forth water utilities to talce specific actions to ensure safe 
in approved tariff sch~dules. We held that section .drinking water and authorized rate recovery, for. the··.· . 

. I. . 1759 barred the superibfcoi:irt actioiloecause damage ·· ·' " ·~ssociated costs. (Ciil.P.U.C ... Il!'l~; .. ;,No.:. 9~.'.q_6,g5.1, .· . 
awBids: Would coriflict with tJie:·puC's''policies and supi·i:z; 1999· Cli.l.P.U.C: Lexis 312 ilt p. 30, fn. 18, 

. ~~·: ':: 

e. 

.e 

hJtei'f~re with its regulation of telephone utilities. ;". ' ··-38.) Oil its own· motion in· 1955, the PUC initiated a 

c2a). \\'.e ;:.agam ia(ji_es~~.d the ~6.:I~t\o~_shi£ be~e~li;::·:.:. ;: :" -:_f ,:~6~e~~~~ic~v:~:!~!~ tci "2s~~v~c~sta~:~ . 
· se(ii:iop§)J5? !l:lld .219()_ ll1 Q9va/t, supra, 13 ·Cal.4th:.:';··.. . applicable .to all pnvately"owned, public utility water 
893/ in: Which the issue was whether-section 1759 . companies in the State of California." (Re Adoption 
barred a'." superior court acticin for nuisance and of Service Standards and Service Rules for Water 
properfy '--~amage allegedly caused by electric and Utilities (1956) 55 CaLP.U.C. 56.)The proceeding 
magnetic fields (Elv.!F's) from power lines owned and resulted in the adoption of general order No. 103, 
operated _by a public utility. (Covalt, supra, at p. which established uniform standards of water quality 
903.)In .11pplying.section 175.9, we .used a three"part service for regulated utilities, including specific· 
test: (I) whether the PUC had the authority to adopt a requirements for the source of water, operation of the 
r~gulatorx .. policy on whether Elv.!F's are a public water supply system, and water testing .requirements. 
health rii* and what steps the utilities should take, if . (Ibid.) · 
any, to iiiinimize the risk; (2) whether the PUC bad . 

· exeri:ised that authority; and (3) wbethoc the superior. 
court action. would hinder or iriterfere with the PU C's 

. exercise of: regulatory· authority ··with respect· to . 
EMF's. (Covalt/ supra, at cpp. 923-, 926, 935.)We·· 
found· preemption after answerillf alEthi'ee ... questi ons 

. in the affirmative. · 

(lb) Plaintiffs argue that Cova/~s three prongs have 
not been met in this case. They argue that the PUC . 

· lacks the authority to regulate water. qualify, that it 
has riever exercised that, au!hority until it:S recent 
investigation on water :·quality, and that the 
complaints in the_ lawsuits _would not interfore with 
the PUC's exercise ofregulatory authority. We reject 
plaintiffs' first two argUinents, but agree that some of 
the damage claims would not interfere with any 
ongoing PUC regulatory program. 

A. Section 1759 Bars the lryunctive Relief Claims 
and Some of the Damage Claims Against the 

General order No. 103, which has been amended 
duriiig the· intervening years, presently prq_vides that 
"[a]ny·utility serving water for humwi consumption 
or for domestic uses shall p~pvi.\!.e .. ;>v!l~e.r .. that. is 
wholesome, potable, in no wiiy""!:iiirinful or dangerous 
to ·health and, insofar· as practicable, free from 
objectionable odors, taste; color,· and turbidity_." 
(Cited by Cal.P.U.C. Dec. No. 99~06-054, sup1·a, 
1999 Cal.P.U.C. Lexis 312 at pp. 3~-40,) It requires 
each utility to comply with the water quality 
standards of the DRS and the United States 
EnvironmentRI Protection Agency (EPA) and states 
that compliance with DRS regulations coDBtitutes 
compliance with the PUC's mies, " 'ex~t as 
otherwise ordered by the commission.' " (Id., 
1999 Cal.P.U.C. Lexis 312 at p. 40.) 

FN6 Although general order No. 103 bas 
been amended durilig the intervening years, 
the policy of requiring wholesome, potable, 
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and healthful water and of adopting the DHS 
health standards has remained the same 
since its inception. (Cal.P.U.C. Dec. No. 99-
06-054, supra, 1999 Cal.P.u.c: Lexis 312 at 

.pp. 39-40.) 

and is intended to be "more protective of public 
health'' than the minimum federal standards. (Health 
& Saf. Code, §§ 116270, subd. (t), 116325.) The 
Court of Appeal below described the state SDWA: 

"Paredes v. County of Fresno.(1988).20~Ca.r.App-.:id 
Until 1974, the PUC's authority to determine the · 1(249 Cal.Rptr. 593](Paredes) described in some 
appropriate standards ·for· the water quality and······-· · .. detail the California SDWA, in addressing the 
service provided by public utility water systems was regulation of water contaminated with DBCP, a toxic 
limited only by the statutory requirement that such substance not specifically in issue in our case. 'The 

.. . :• .sta~d_ards .1J.e ''.just and reasonable" and "adequate and · California Legislature has declared water delivered 
serviceitble.~··c§ 770; Cal.P.U.C. Dec, No. 99-06-054; by public water systems in this state should be at all 

·. supra, 1_999 Cal.P.U.C. Lexis 312. atp.:44.) However,.• - . -", . ---times· pure, wholesome;" and potable. It has adopted:: 
in 1974, Congress enacted the federal Safe Drinking · ·procedures to be followed in an effort to accomplish 

_;.Water Act (federal SDWA) (42 _U.S.C. § 300f et . " · -this objective in (Health and Safety. Code] sections ...... 
.. .. . ". ·seq',),"wli.idl" prohibits states froi:n>enacting·arinking · 4010.Cthrciugh'" 4039~5'. "([Health & Saft:Code;J §.- ·-

. wate1' lE!\i;s less stringent than "those establlshod by l:he · .. · · · 40W:)These · sectioiiii [which have:- . since . been 
; • . ·. EPA:_(42,.'LJ.S.C. § ,30Qg;)~Jg_q;Jgi·ii~~:jgcaypj(;l_d;,,1:)ie:-':~ ·'.'::::·!@ended .and moved to Health and Safety Code 

I \~:·:.'::,·.-_ .. _:: ···~-~I,~ :~f_.,:J1_:~_b_,._1~_·.c._.drinkin.· .g.r:;wil..t-·(;l.r r;e.·gu __ !ti .. !iC1n.::)o}'.jtl!.';:its,: :,, . c ·::• s_ections: I J 6275 ~ough 11713? (Stats. 1995, ch. . 
: "·::.::' ... _;·:. e:n.!lctiri(;lnt · (lfJh!': {fede~al):1~¥.!W.A\ii;:J:'Ji(;l 'P.WP.O.l!~· ·of·:)_.,, :,:· Aifi, .. -· § ·6)]. describe the penrut process for the " '· 
·. · ":the [federaf.SDWA].is<to.asstir1:i"that:water supply ... •. operation of a public water system '([Health & Saf. 
· - - . Systems ·s·erVmg· the··pub~_C.;:~eef"_minifilUm· ncltional · . code,] art~ l, §§ 40114022), the regulB.tioii of the 

standards for protection of.pµblit: .!iealth.' [Citation.) quality of the water supply of a public water system 
.... With iiiinor.exceptioru;.the SDWA applies 'to each . ([id.,] art. 2,. §§ 4023.5-4030.7), violations ([iii;] art.- . 

public water system in eac]f State.' 42 U.S.C. § 300g 3, .§ 4031), remedies ([iii,] art. 4, §§ 4032-4036.5), 
! .... [A]lthough the primary responsibility for judicial review ([iii,] art. 4.5, § 4037), and applicable 

enforcen;i.ent. re.mains with the_· States, the crimes and penalties ([iii,] art. 5, §§ 40.37.5-4039.5). 
AdminiStrator is empowered to · enforce State · 
compliance. Id. §§ 300g-2, 300g-3." (Mattoon v. City " 'Any person. who operates a public water system 
of Pittsfield (1st Cir. 1992) 980 F.2d 1, 4.) . must: comply with primary anil secondary drinking 
Accordingly, tbe federal SDW A grants states primary water standards; ensure the system will not be subje,gt 
authoricy to implement the provisions of the federal. to backfiow under- normal operating ·conditions; and· .. 
stari~ar·d.s and allows states fo· set stricter water. .. . provide a· reliable and adequate supply of pure,-

. Cj~,a¥,ty:;·: ~ st!\.;J,9.arcls. }ha,n .)h,?.se ':pf;, the . fede~~l.; ... :,; .. , ;y.-yrl;mles.ome,. qealthfu~ )md potable wa~er:.,([Health·:&"i. _,, , . 
government. (42 U.S.C. § 300g-2(a); see 42 U:S.C. §. . . ._ Saf. Code,]§ 4017.)Primary drinking water standards· ... " 
;c .. ::;;-l(b).) Although the. *2§8:. f~deral ·~"SDWA · specify·mEi.Ximui:Il fovels- of contaminants; which, in 
preell1pts fyderal common: law nuisance . actions. . . the judgment of the DHS director, may have · an 
(Mattoon v. City of Pittsfield, supra, 980 F.2d at p. adverse effect on the health of persons. ([Jd.,]§ 
4), state co=on law is .:1:10t prei:impted. (United .4Ql0 .. l, subd. (b)(l).) Secondary drinking water 
States v .. Hooker ChemiCal & Plastics Corp. · standards. specify .maximum co1:1tamin~nt lev_els 
(W.D.N.Y.,198_5) 60_7 F.Supp_. 1052, '1055, fn. 3.) which~ in the judgment of the _director, are necessary 
. . . . _ to protect public welfare. Second_ary drinlcing water 
In 1976, the Legislatirre enacted the state Safe standards may apply · to any drinking water 
Drinlcing Water Act (state SDWA). (Stats. 1976, ch. contaminant which may: (1) ·adversely affect the odor 
1087, § 2.5, pp. 4918-4929, adding Health & Saf. or appearance of such water and cause a substantial 
Code, former § 4010 et.seq., cw:rently codi:fied at· number of persons «·26? served by the. p1,1.blic ·water 
Health & Saf. Code, § 116275 et seq.) When the system to discontinue its use; - or (2) otherwise 
Legislature enacted the state SDWA, it assumed the adversely affect the public welfare. ([Id.,]§ 4010.l, 
primary authority to administer the federal act. The subd. (b)(2).) Maximum contaminant level means the 
state SDW A, administered by ·the DHS, establishes maximum permissible level of a contaminant in 
standards at least as stringent as the federal SDWA water. ([Id.,]§ 4010.1, subd. (c).) 
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" 'The regulations establishing primary and secondary 
drinking water standards for public water systems are 
contained io title 22 of California Code of 
Regulations, section 64401 et seq .. (Cal. Code Regs., 
tit. 22, § 64401, subd. (a).) Those. drinking water 
standards are based upon the national interim primary 
and secondary drinking water regulations contained 
in tbe Code of Federal Regulations.' (Paredes, supra, 
203 Cal.App.3d at p. 5, fu. omitted.) 

public's drinkiog water. 

Article X, section 5 of the California Constitution 
states: "The use of all water now appropriated, or that 
may hereafter be appropriated, for sale, *270 rental, 
or distribution, is hereby declared to be a public use, 
and subject to the regulation and control of the State, 
in the manner to be prescribed by law." Article XII, 
section 3 of the California Constitution provides that 
"Private corporations and persons that own, operate, 
control, or manage a line, plant, or system for ... the 

- "In California, when a contamioant is discovered for production, generation, transmission, or furnishiog of 
· which there is no primary or .secondary standard, the -_ "·· _ ... water .... directly or indirectly to. or for the. public : .. -
DHS develops an 'action level' for it. In the early are public utilities subject to control by the 

. _,',~980's~, tpe ,. Legislature _adopted. a program. foe: ,_ · Legislature." Such public utilities are thereby subject 
'-detecfuig: "and._· monitoring · organic:. chemical ·' · to regiilation by the PUC: (CaCCcinst, art. XII; §-'Si"'''· .... · 
contaminants· for which-inaridator)''levefo "did not' "· - 'Pub: Util.' Code, §§' 701, 761,. 770,'''2701.) In .. 
exist._. l,;,egislation authorized the-· DHS' to require regulating utilities, the PUC is authorized to "do all 

. . moriito~4ig ::for these. --unregulated· .. chemicals and things ... which are necessary and convenient in the 
• ·. ''rio.ti:ficatiOp'<i(the publiC,when':actiorilevels were exercise of [its] power and jurisdiction"(§ :701) and -·. ·· 

._: :- ~x_Qe.eded,i;,pHS · implero.ent.ed _.tbe legislation by required to ensure that the service and equipment of 
adopting~l~guidelines for ·responding· when action any public utility ~otect the public health and safety.• · 

·_levels ·_-were· exceeded. (Pal'edes, ·supra, 203 (.§§ 451, FN
7768. 8

) Drinking water quality affects 
CalApp._3 d at pp. 6-7.) · health and safety and is therefore within the PU C's a regulatory jurisdiction over public utility water 

9 "Although the Legislature moved the Safe Drinking ·_ companies to ensure that public health and safety are 

4 22 

- - Water Acno Health and Safety Code section 116275 protected. (§§ 451, 739.8, subd. (a), 761, 768, 770, _ 
et seq. during a statutory reorganization in 1995 subd. (b); see Citizens Utilities Co. v. Supe,.ior Court · 

. (Stats. 1995, ch. 415, § 6 ... ) and amended it in (1976) 56 Cal.App.3d 399, 408[128 Cal.Rptr. 582].) 
subsequent years (Stats. 1Q96, ch. 755, §§ 1-12 ... ; 
Stats. 1997, ch. 734, §§ 1-15 ... ), the general 

· ·regulatory ·scheme described in Paredes has"r~mained :. -· 
iotact." (Fri. omitted.) 

·~ . ·- . 

2. Th'e PUC Has Authority to Eriforce W11(~r, Q1'ality. 
and Limited Authority lo Adopt Water Quality 

Standards for Regulated Utilities -

Plaintiffs ·argue that the DHS and the EPA have 
exclusive authority to· set-standards Eind enforce laws 
related to the state and federal SDWA's and that the 
regulation of water -quality is ·the· function of the 
DHS, not the PUC. Plaiotiffs are correct that the 
Legislature has vested io DHS primary responsibility 
for the administration of the safe drinking .water laws. 
(Health & Saf. Code, § 116325.)However~ they are 
incorrect in asserting that the PUC has no authority to 
set and enforce drinking water standardS when 
regulatiog water providers. The Legislature has 
vested the PUC with general and specific powers to 
ensure the health, safety, and availability of the 

FN7 Section 451 provides in pertinent part: 
"Every public utility shall furnish -and 
maintaio such adequate, efficient, just, and 
reasonable service, .instri.11neiltalities, 
equipm'ent, and facilities .:. as are necessary 
to "promote-·the ·safety; health, coinfort, and 
convenience of its patrons ... and the 
public." 

-. FN8 Section 768 provides in. pertinent part: 
"The commissfon may, after a . hearing, 
require every public utility to construct, 
maintain, and operate its lioe, plant, system, 
equipment, apparatus, tracks, and premises 
io a manner so as to promote and safeguard 
the health and safety of its ,., cu.stomers, and 
the public .... The commission may establish 
uniform or other standards of construction 
and equipment, and require the performance 
of any other act which the health or safety of 
its ... customers, or the public may 
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demand .... " 

!he · PUC's · most ?bvious regulatory authorify 
mcludes the regulation. ·of rates: "Access to an 
adequate supply of healthful water is a basic 
necessity of human life, and shall be .made available - . 
to all residents of California at an affordable cost." (§ 

..... 739.8, subd-.. (a).) . . · - .. . • .. '. .. -

In addition, section 770 addresses water quality 
regula~io~ and provides in pertinent part: "The 

· comrms_s1on · may ·after hearing: · [1]]· ... ·[ill (b) .. · · - · · 
.. Ascertam and··fix· adequate .and·serviceable·: standards ... ,.,;.· ..... '-" 

for the· measurement of ... qualify ... or other 
condition. pertaining· to .. the supply- of ·the -product, 

. co=odify~' or. service-fiiriiished or'i-en'derei:l'by .aiiy'" ., ' 
· ... • -s;.;ch public''iltilify:· No· standB.fd' ·or-tiie·ci:nmnission 

and/or rulemaking proceeding, which will 
consider (!) whether DHS's action levels 
which DHS categorizes as nonmandato~ . 
and nonenforceable levels, should be 

.· mandatory for regulated utilities, and (2) 
whether the:utilities .complied with general 
order No. 103 standards in existence before 
the adoption by DHS of . maximuriJ. 
contaminant levels and action levels. 
(Cal.P .U .C. Dec. No. 00-11-014, supra, 
2000 Cal.P.U.C. Lexis 722 atpp. 20, 65, 73-

. 74.) A PUC rule 'requiring regulated utilities 
to .m.eet DHS action levels. would· not .be 
'lliconsistent with' mandatory DRS water 
qi,iality standards. . Indeed, .: during the 

·investigation;• the' DHS ·suggested" that·· the 
. pr_!(:., requii-e utility- ·compliance-. with the • 

DHS action, levels' and customer.notification . 

e 

..... •: ·-·: 

'.•: ·.::'·':: ·:; · applica9Jec.'."toc:-,aiJ.yc-· water·". corporation · shall · ·be 
..... :. :: :::.inconsistent:,with ·the-regulations. and standards of the · · · 
:- ":; __ "' JBtate -DepBftniebt"6f Health pursuant to Chapter 4 
· _ . (co=encing -with: Section 116275) of Part 12 of· 

. ·.wheJ,1,.Dl:(S. action levels·: w;e.-.· exti:eded. _. -.·:,::;;­
. • (caLP'.u:c: · i:?~c.' .N,6;::.·;0o~ii~or4,.;,,i'sup1i.:i;•:.·::.·, · ·. •,_. .,,, ·::i::-y 

2000.Cal.P.U.C. Lexis 722 il.t p:37.) ~.~ :;·~L-< 

Division 1'04'.ofthe Healtli and Safety Code." 

In 1974, ·when Congress first passed the federal 
SDWA, the Legislature amended section 770 
subdivision ·(b), to include the. following proscription; 
*271 ''No· standard' of the cmmnission- relating to 
water quality, however, shall be applicable to any 
water corporation which is required to comply with 
tbe regulations and standards of the State Department 
of Health pursuant to· Chapter 7 ( co=encing. with 
Section 40.J O}•.of Part· l · of-Division· 5 of the:'. Health 
and Safety Code;" (Stats. 1974, ch. 229, § 1, p. 434.) 
J:n 19.76;c,the.:fagisla!Ure · agam .. amended,si.Ibdivision. 

.. (b) .to elinliri!ite' the prosciiption and' '.futead to 
... provide lhae'' ''No. sta.ndatd- of 'the""Com!ni.ssioil. 

·:;"·applicable·,- 'to· ::any .... water corporation .. shall· be 
inconsistent with the regulations and standards of the 
·state DepE1rtment of Health pursuant to Chapter, 7 

· (commencing· with. Section 4010} of Part I of 
Division 5 of the Health and Safefy Code." (Stats. 
1976, ch. 1087, § 4, p. 4929, italics added; see Stats. 
1976, ch. 1037, § 3, p. 4648.) Thus, the present 
statute gives the PUC authorify to develop and apply 
standards for the quality of the product or service 
provided by regulated utilities as long as they-are not . 
"inconsistenf' with the regulations and standards of 
DHS. FN9 

FN9 In its final opinion on water quality, the 
PUC . ordered a subsequent investigation 

'· ., . . .... ':. .. '.,,.. ·-··-· . ,· '. '" _;.;, -... - . . .·-

Nevertheless; whether·. the PUC has-: independent 
authority _ to_. set water quality standards'· is . not 
dispositive. The PUC has constitutional and statutory 
authorify and responsibilities. to ensure that the 

.. regulated utilities provide service (e.g., water) that 
protects the public health and safety. (§§ 701, 451, 
768.)While 'the water quality standards may be the 
product of DHS study and expertise, they are th·e 

. PUC standards as well. The Legislature, by 
· ... mandating. that the .. PUC standards ·cannot' be 

"inconsistent" with DHS water quality standards, has 
. . .. ., establishedthat the DHS safety standards ·are the 
· miriiil1um standards fo~ the PUC to use m:peiiomung : 

. ,il!l regu!:it:iry function of eu:ur'.ng ·c~:c:Jpliliricie"With 

. safety standards. 

.. Since 1956, the PUC's supervisory policy, · iis 
: embodied. in general order .No, 103, has required 
public utilities to comply with the water qualify 
standards of the relevant . state and federal health 
agencies, " 'except as otherwise ordered by the 
Co=ission.' " (Cal.P.U.C. Dec. No. 99-06-054, 
supra, 1999 Cal.P.U.C. Lexis 312 at p. 40.). In 

- implementing that policy, the PUC. ccan require 
prescribed water quality corrective actions, both in 
rate and complaint cases affecting particular utilities 
and in industrywide investigations such as the 1998-
2000 investigation into water quality. cP.ub_. Util. 
"272 Code, §§ 1701-1702, 2101; Health & Saf. 
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Code, § 116465; Ford v. Pacific Gas & Electric Co. 
(1997) 60 Cal.App.4th 696, 707[70 Cal.Rptr.2d 359]; 
see also Consumers Lobby Against- Monopolies v. 
Public Utilities Com. (1979) 25 Cal.3d 891, 907(160 
Cal.Rptr. 124, 603 P.2d 41].) It can enforce its orders 
and decisions by suit· (Pub. -Util. Code; § 2101 ), by 
mandamus or injunction (id., §§ 2102-2103), by 
actions to recover penalties (id., §§ 2104, 2107), and __ 
by contempt proceedings (id., § 2113). Thus, the 
PUC has the authority to adopt a policy on water 
quality and to take the appropriate actions, if any, to 
ensure water safety. 

- · .. - . :' . -. ' 

. 3. Tl;e PUC Has Undertaken.the Ongoing R~gulation 
of Drinking Water Quality 

Lexis 575] [PUC approved water utility's request for 
additional water quality treatment facilities, rejecting 
ratepayers' argument that new treatment plant should 
be allowed only when_ prescribed maximum 
contanrinant levels exceed DHS standards].) 

The Court of Appeal below noted other actions by the 
PUC with respect. to the quality. of drinking •. water. 
provided by public utilities: "In 1983,.it *273 adopted 
a service improvement policy, requiring water 
utilities to identify the most cost-effective 
alternatives for dealing with· water service 'problems;-< 
including contamination. In 1986, it isslJ..(ld guidelines. 
for water quality improvement projects. In 1990, it 
issued a risk an~ return report, addressing .. :.the" ..... 
development of drinking water quality.standiirds;.new':'_-.::;. .. . 

As· stated 'above;thfll:J0'ex~r8ised'·'!ts·public'h'eiiltb·; .. __ .,... testing procedures, aod-1ipplication.of.dru1king.:.W.iite~f!in • :\-. .. : .. ,. · · 
and safety authority over publib utility water·:serVite.: ·· standards t()-lru:g~-!md.smaU ,Y,:ll.te~ util.iti~5_,_·4J.,J.99fl, it __ ,. :_., _ ._,, . 
on a case,by-cnse basis from 1912 to 1956 ·and~ . .. . issued_ a_ . .cj_e_qis(\i,h'.;;qq,i:ir,:ltiq~g,t):iat,,C!rW~g;;,'.Wllter: '"·'''' .. 
adopted general order No: 103 in 1956; The PUC 'and'W'''.'!. ·; . quality,.standar;!1.5_j,,iii,\,ild':teqtiire 4tvestfil.~~M;i~J;$50'•.'<•;:;;:. 

-- PI-IS co~finned their partnership on water qualify ' ,. 'million, to '$200 ri\illion•facwafer'freatnien,t''til.:Cilitle~ < ' 
issues in· a joint memoraridum of understanding in over.the next several· years.·i.ii-'t996~'ifaliilio'nzed.' ·'··-- .. · ,,_ 
1987, which was updated in 1996. (CaLP.U.C. Dec. · water utilities to establish' accounts to record and · 
No. 99-06-054, supra, 1999 Cal.P.U.C. LexiB 312 at . _ recover expenses .4Jc:W.T .. ecl in _c:()mplying wit)J __ APA .... 
p. 28, fu,. 16.) It aclmowledged "their joint goal to drinking water regulations and paying DHS testing 
ensure that California water companies regulated by and regulatory fees. In addition, the commission 
PUC are;economically maintaining safe and reliable. issued a series of individual rate decisions arn!l~-~ing __ 
water supplies." (Id., 1999 Cal.P.U.C. Lexis 312 atp. . health standards and individual communities' abilities 
11).) The-memorandum defined DHS's responsibility to absorb the costs of varying treatment levels." 
fot:•identifying contaminants and the improvements 
neCJ_essary: ·to provide safe water supplies, and for 
initiating enforcement actions ·11nder the state'•SDWA; 
the PUG.-retained responsibility for approving rate 

. changes•:: to" finance: impr\lvements;· ·for: .. 'informing· ., .. 
. customers,;:. and· for .. , m'ollitOring · ncin•SDW A:>water'· ··· . 

quality requirements. The two agenci~s agreed to · 
work together and share information. (Id., 1999 
Cal.P.U.C. Lexis 312 at pp. 104-120.) 

In· exercising .its. regulatory authority ·over water 
quality, the PUC has decided what· constitut~s 
adequate compliance with applicable water quality 
standards, whether any increased water treatment is 
justified in light of it<i impact on ratepayers, and what 
marginal increases in safety may be gained. (See, 
e.g., California-Ame1:ican. Water Co. (1986) 20 
Cal.P.U.C.2d 596 [PUC refused to authorize water 
utility to install water quality treatment facility, and 
instead ordered it to evaluate · other, less costly 
alternatives]; San Gabriel Valley. Water Co. (1998) 
Cal.P.U.C. Dec. No. 98-08-034 (1998 Cal.P.U.C. 

The PUC itself has stated: "[T]he Commission's cost 
setting and regulating role is inextricably bound .to-: , . 

.. the quality · of water provided by the regulated ....•. 
utilities." (Cal.P.U.C. Dec. ·Noc· 99-09•073,,''supra,:': .. .. ..... ,_ ·'· . 

' 1999 Cai.P.u:c. Lexis 594 at p. 9.) "Mos(-Ofi'en,- .. -
authorization for:. corrective or preventative __ ,-watei"'-~;:;;:.::;::;;;;;~-'-'" · 
quality meamrres occurs in a rate case." .(Cal.P.U.C .... _ 
Dec. No .. 99-06-054, supra, 1999 Cal.P.U.C .. Lexis 
312 at p; '31.)' ln':TeViewing a Water utility's rate 
increase. application, the PUC must review · the 
reasonableness of the utility's proposed investment, · 
its compliance with health department regulations, its 
implementation of previous PUC' decisions affecting 
water quality, and its compliance with general order 
No. 103.(Cal.P.U.C. Dec. No. 99-06-054, supra, 

·1999 Cal.P.U.C. Lexis 312 at pp. 31-32,) Thus, in 
setting rates at affordable levels, the PUC· must 
balance the quality and cost of water services. 

In its final opinion, the PUC explained the basis for 
its concurrent jurisdiction with the DHS over water 
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quality safety: "A jurisdictional · structtrre that supra, 13 Cal.4th at p. 930.)In detennining the need 
preserves the authority of both DHS and the [PUC] for further research and education programs, the PUC 
over the quality ;of water provided to residents and found that the DHS was the "appropriate agency" "to 
businesses by private water. companies is consistent inform [it] as to the type of public health risk; if any, 
.with the original intent of the 19Tl Act givirig the connected. to EMF exposlire and utility property or 
[PUC]" authority over water issues. It remains crucial operations ... &[Id "to ·define the research needed to 
to the effective regulation of public utilities. The deterinine wbether·ther.e is a· clear C!iuse' and effect· 
expertise of the [PU.CJ, howe_ver, has alway$. centered . relationship between EMF from utility property and 
around the. creation of financial and regulatory public health." (Re Potential Health Effects of 
incentives that foster and support socially desired Electric and Magnetic Fields of Utility Facilitici, 
behavior from firms that operate in a marketplace supra, 52 Cal.P,"rJ.C,2d .at pp. 27-28.)Accordingly, 
characterized by limited competition. Thus, it is"· DHS was. designated as.,the. ·EMF education and· 
clearly .. reasonable that the Legislattire .. continue. to.,:''" . research program manager. (Id. at pp .. 15, 21, 30.)lts 
marshal 'tlie· expertise of the. [PUC] as well as the . . duties included implementiiig · arid coordii:iafuiii. 
health-science· expertise of DHS to support a public. . statewide research and1education programs, defining 

··· .. ir!~~.r~s,t,.·~~7,~rit:i.cl!):.:El!l.'.tll~r1Q~.~ljty Gf: c:\rin\@g~·W.~~~r.:.&i£1i;,,·, .. , ;t);)e; · 'pet<Q.~.4 ~--.resciarch;· ~. deveibpiµg,,:_:, \Jiluc~tib'rial '.. 
'(Cal.P. u .c. ·D.ec. ' No: ' 00-11-014, supra, ~QO.O. '·'.:. ..information ,for ' .di.~tr.!J:>µt\QI).< 'to : . util,ify ... cu~toniers, 
' 'CeU' .y .c:;:, l..,~~s.,'J;~?-.11J,m;~,)7 c.l p. As. sll:9,,.w,,1'x}g~,i'' ';,. " ,m.op.it~THl~.-tj;f;~~c:i11-.~Ht'/»tl,e,s.\\ll!~~. jW~,~~W~\l;t_i_OJ:li._!!:11~ . ' . ' . 
~HS's. Pw:1c1pat1on m w~.:~wp·~· r~cent:~t~'i!J!B_~lH~.;,t;~: :·,;; J~TRV.~~'\~%~~ffeffil1'¥1ff.~~Y.f.P; ~e~p11 tp_PUC .. U~· at . 
mvestigation, the.PP,' G !;~'!ii~~f?.f1;~ @~ti:!T.R~ij~)IY(.~J.)Si;\!'.fi ·~S',: oP.P.• , ;t,9.ii',;ftfr,1f );j;~~iitfJ~~ P.;;zsee. al~g; Coy alt, supr;i, 13~ . 
together to. ensure that· pub!1c 0watenµtilit1esj.pr9y1derJ~';'"" ·:: .Gal.'\th atpp •. :932"933 .) · .. · ' · . . · · ·. 
safe and.healthy water. "'27;f: . .' · .. · :.·~ •. '.:.::·: :; '.::.·,: · . . ·- :· .. · .... ~·. · 

·' ·~ : 1:· .~" • ·_:,;.~ .. ;· •• :··.:_ ,_ .. ;;::-t~~······:.. It is b-tie that· the :PuC•s prim~. involve~ent with 
Plaintiffs Eirguecthat their lawsuits should not be water qualify haa been in. the context of ratemaking, 
preempted because the·PUC:has deferred to the DHS detennil;Ling whic~ water quality improvements to 
to set. and enforce-water· quality standards, .. has no authorize. or· mandate ... and their costs, and the 
expertise in water quality.issues, aria'has foclliied·on .. necessary rate. increas!)s. However,".in making i:liose 
ratemalciri'g. Our - decisfori. iii. Covalt ·foads tis to a;· decisio[IS, the. PUC .had to consider, as it did in 
different estimation· of PUC's regulafory involvement. Covalt, the .health and ;safety i;if the. ser.vice,provided · 
In Covalt, notwithstanding the PUC's deference to the by the regulatecj. utilities,,:Accorclingly,.·)'l'e find that 
DHS's expertise on health issues, .we ccmcluded that the PUC ·has exercised and continues to exercise its 
the PUC had, pr1:emptively exercised 1i!s ,i;_uthority .t9 : jurisdiqtioii;tg,~g}ii~t~ cjr~g;v{~t~r.,qu!JJity; "'27~):~1, '· 
11dopt a.policy on powerline EMF's. (Covalt; supra, ,,. '· ., . 
. 13 Cal.~.ti: ,~: _P?;.9'.f_6-934, 94$:.~47 .) . , "'· .·: .. : .. " ·'·' .. . 4_8011_1,e of.P.lai')tiffs'.ji.~t~onf:ff'_q~ld}n,l~(f~r~·'V!'iflJ;::p :': 

. , .. . · ......... ~ ·.. · ·.~.,,: '-. '··'': ;·,: ~;;-,, ... ,. • the . .PUC'sBeneral Supe1'1!llior;y•and J/.egulatory'i.'"• ... . 
The circumstances· in that case:.-::.involved:ca·.:.,PJJC ·:· . Poli!:ics, ff'hihn:.1thers·Wou/d1Not''··• .. ,,, •.. _"· · 
investigation· into the ·health effects:·· of·.·EMF:.'L.. ·-"· . . ..:::.:"• ..... : .. : .... 
emissions. The PUC had issued an interim· opinion (2b) Under the third prong of Covalt, superior court 
and order that summarized what had occurred during·· .... · lawsuits against public utilities are barred by section 
the inve_stigation up to that point· and the . 1759 "not' only when an award .of damages y.-ould 

: reC:ommendations for further studies; In the.interim·" dii-ectly contravene a specific.'order or decision of the 
opinion and· order, the PUC reeognized the .DHS's commission, Lee, when it ;wouldlreverse, correct, or 
expertise ahd concurrent jurisdiction in establishing · annul' that order or decision, but also when an award 
EMF policy. (Re Potential Health Effects of Electric of damages. would simply· have the effect of 
and Magnetic Fields of Utility 'facilities (199.3) 52 undermining a general supervisory ·or regulatory 
Cal.P.U.C.2d 1, 8, 14-15.)We noted that, for the policy oftbe.commission;·i,e., when-it-would 'hiiider' 
investigation, the PUC bad asked 'DHS to assess the or 'frustrate' or 'interfere . with' or 'obstruct' that· 
scientific evidence concerning the .potential dangers policy." (CCl\lalt, supra, 13 Cal.4th at p. 918.)" 'The 
of EMF'a and had relied on the DHS witness in PUC bas exclusive jurisdiction ·over the regulation 

· developing a policy on the potential health risks of and· control of utilities, and once it has assumed 
EMF's from utilicy facilities. (Id. at p. 8;Covalt, jurisdiction; it cannot. be hampered, interfered with, 
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or second-guessed by a concurrent superior court is barred. An award of damages on the theory that the 
action addressing the same issue.' " (Id. at p. 918, fn. public utilities provided unhealthy water, even if that . 
20, italics omitted; see, e.g., Waters, supra, 12 Cal.3d water actually met DHS and PUC standards, would 
at pp. 10-12 [damage action for .negligence in interfere with a :'broad and continuing supervisory or 
providing telephone ·.service conflicted with PUC- regulatory program" of the PUC. (Covalt, supra, 13 
approved.tariff liiniting telephone customer to credit" Cal.4th .at p.· 919.)In order to perform its regulatory 
allowance for improper service]} In short; an award functions, such as ratemaking, the PUC must have 
of damages is barred by section 1.7 59 .. if it w.ould be ...... .. . certain water quality benchmarks. ·For example, in 
contrary to a policy adopted by the PUC and would determining whether to approve a rate increase, ,fue 
interfere with its regulation of public utilities. PUC must consider whether a regulated water utilitv's 
(Waters, supra, 12·cal.3d at pp, 4, 11.) existing revenues are a~equate to fmance any water. 

! • '.. . ........ , treatment .facility that . may be needed. Whether a 

On the ~the~ h~d, superior. ~ourts are not preclµd~d: :.~· . trea~~pt_~~~~,ili,ty ~s<~~~~~~ .. -an~:;_if .s9,,,J:P.e expense · 
from actmg m aid of, rather than in den;>gatibn of, the thereof, cannot l:ie determmed except with reference 
PUc;'s jurisdiction: (Vila v . ..,Tphoe Southside. Water.; · ... :•: ... to an !lPPl\c;able _wat.e_r,qjl!\\j_ty:stancjard .. General order._ . 

... •• -~,1 , ··:utility (1965)' 233·~·c~tA]iiJ;2d~· 469[43 .:·caiiRptt:',;,_.:.-;· ... •Na: (o3/pl:oii.1\Jlgai:e(l;by,tll.~ P.1Jd' in:!9?6;. rorinB.ily:.:.·"'''' .. . . ,, 
· . ·:654].)-· Tims, a ccii.JJf.;bas·jurisdicticin -to-·bnforbe ·a'~·~"""'"adopted·:the ·DRS· water quality standards as its. own. . .... ~ .... ··"·'···· .. '·- .. , 

.. ··· • : 1:.water iitjliiy's .·leg~!Vo\)ligiltion<:to •.comply ·witli-:l?{Q0,14;.10ij''-'·'· Jbu,s,_tq~,I?):>;S.-.~t!inQarc,!~ :serye ~s .. those l:i!Jpt;i)lri!!,rks. rH.;c• , 
. ,; sl.~d,ip;~( arid :r,g!!~ieef'.t~~~lft~?{~~a.r~ \-:~ai\)~g-e~J;f.c)f';'.;~:; ir'• ,:A. sµJl~!i.qf .C~i#"t ~eterminatiiin of th~ inadequacy •ot:a · - · · · 
•:1 w10l!lJ:i~as:•: (Se.F·,e:gr,:1y1d.f;:f!:to:fpji:· ~i4-79."48Q~'{cim9:e~!"l~t1~~:·.,;j•:DHS ,water quality standard. applied. by_-Jthe, PUC·,. . 

buil~g\!bwn'efpermilfei!t~;seek diimli:geidor w·~fo;.''>;·;. · : would not only call DHS reglllation into question, it ·c. ·· 
• utilit)"s~'.:failure-'·to·· providii'~·singfo· water""'ser\ii"C-e'; . .,o.•~:.: .·>would ::filso .. undei:mine .the propriecy. of. 11 PUC · ,, 
connection to multipfotenant-.building :as requited by ratemak:ing deter'mination. Moreover, the DHS 
unam_biguous tariff approved by the PUC].) standards have been used by the PUC in· its· 

.. regulatory proceedings for inany yeai:s as an integral· 
"When'· the bar raised against a private damages - part of its broad and: continuing program or policy of 
action\•has been a·•ruling· of the commission on .a regulating water utilities. As part of that regulatory 
single ':matter· such as its approval of a tariff or a. -·· - program;:· the Puc· has ·provided a · safo ·harbor .for 
mergerf'the colirts have tended to hold that the"action public utilities if they comply with the DHS 
·would-~bt 'hinder' a 'policy' of the commission within standards. An award oLdaniages on the ,theory that 
the Ii:ieafiing o0f1aters and hence may proceed. But . the public utilities pro.vided unhealthy water, even if 

.:·when ·tile relief sought woi.lld have interfered·· with a,:·":: •.. )be ... ~a.t~f ,.1.:.i:n.~b .. Pf!.~.: ~P~~~P~·: ."w~!!r~.:: P!ainJy ~ 
broad ii.pd continuing supervisory or regulatory ~d.erm~e; the: commis~iorl's .policy by holding the · 

:· ···: ".v·n•• · ::progrntn;·of .the "'cariifuissibfi' 'the~·co,Urts have found:·"'-; rh ':• µti.)1ty, \jE;ble,for,.11ot clO,!Jlg .Vl'llS.t the 9ommi,ssion_,has ~ ..... " 
:. ·: ·.c- !.' •••• ··'sticb;a'·hi.iidi~titi':a~d··barr~ii'lli~··acti~il'.und~~'.s~ctioii::.;~~;::·,; '''fopeated1y'.'d#te¥i:liiii'el!_:1:)!li_tjf'~"!id'ail' siliri1iif1:Y:sifliiited; .. · .: ··.··. 

· 1759." (Covalt, supra;·l'3'GaL4th·at pp: 918-919.) ... ·.·:;~"-·1.1tiliti<J.Ji,1W\l.1".\\:.UOt.,requll:ed_fo do;''(Covali, ;~p/:a;·i::f· ..... ··~ . 

.8 

· · · · · : ... : .. :· ·:·::c .:: · ....... 1, .. ::-..:;:...... . Qal.4t)l. ,1:1,t p._ 9?.QJThus, such damage acfions ... ai:e . ···-
. · barred. ·- · · .,,, ·. · · · · · ·· ··· 

... : ·.~ ':.: ::.:. 

(I c) plaintiffs alleg~d .. wii.~er,:con,tamination without 
regarg;, to wbe~,~r, th,¢' wilier met . drinking ,water 
stanr,lar.£Ls (e.g., mJury from, "t\le toXi.c contari:rinatloii 
of drjiikmg water, ~!!h ,,chemicals, including~ b~t noi · 
limited tci," three· *276 chemicals with established · 
maximum co~i~iiia11( lev~ls). They aJso alleged 
water contfimmation. that exceeded and' violated 
federal_fil]4 state 9fin1dng ~\lter standards. In esserict 
plaintjf,fs .challeng~d both the adequacy of the 
standards ifild compliance witl) those standards. ·. 

The first challenge, to the adequacy of the standards 
. ' 

On the other ~hand, iiam~ge' ciai.ins based on the 
theory that ·the .. water failed•tci rrieet federal and state 
drinking . water standards are : not preempted by 
section 1759.'Ajury award based on a finding that a 
public water utility violated ·DRS ·standards would 
not interfere with the PUC regulatory policy 
requiring water utilify- compliance I with · those 
standards. We recognize that iii· PUC Decision No. 
00-11-014, the final opinion oii water quality, the 
PUC made a retrospective finding that the regulated 
utilities investigated, including . the regulated 
defendants in this case, had substantially complied 
with DHS drinking water standards for the past 25 
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years. However, that factual finding was not part of The regulated and nonregulated defendants argue that 
EID identifiable "broad and continuing supervisory or an aww·d of damages against the regulated utility 
regulatory program of the coillm.ission" (Cova/I, defendants for providing harmful or unhealthy water, 
supra, 13 .Cal.4th. at p. 919),*277 related to such would directly "contravene" a specific order or 
routine PUC proceedings as i"atemaking (see Citizens · decision of the PUC, as stated in Covalt.(Covalt, 
Utilities Co. v. Superior Court, supra, 56 Cal.App.3d supra, 13 Cal.4th at p. 918.)However, the Covalt 
399) or approval of water quality trea1ment facilities. · language regarding the· contravention of an order was 
Nor was that ·finding· part of a broad:and continuing. simply .a reference to the statutory language in 
program to regulate public utility water quality, a subdivision (a) of section 1759 that "No court of this 
point the PUC itself implicitly recognized during its state, except the Supreme Court and the court of 

·investigation· when it stated: "This investigation.is an · .. appeal ... shall have jurisdiction to review,. reverse, 
inquiry into,.the.-safety. oHqe.;drJll\~g ~~ater:supplie.d-,. .-.. ,. ·c.orrect, or annul any order or decision -of the 

. by Commission .regulated 'Y.at(l~,,utilities. Jbis..is:.an. : ,,. _:.;commission .... " (Covalt, supra, at p. 918.)Although.a 
information gatheriflg': process.· .. This·: is . not : a .. . jury award supported by a finding that a·public water 

. rulemaking proceeding, . alth.o~gb fu.e .. 4iformation . . . 1Jtility violated DHS and PUC standards . would be 
.· . . . . ... ,, . , .. gathered_ ,.:(here . , :may,-,:· resµlt·- _.in ; ; :our.:~ i_nsti)lltiI.ig . ,ll; ""' ~,, .. ,;, ; ·' ,contrary _tq .a singl_e-l'MG: decision; it would ·notil'!'2 7 8 ',,: ... ' · · 

· . ,i:tile1?1~ldng proceeding-.to d~yelop .. ni;:'Y'.PPerating. .. . ,_hinder or frustrate the PUC's,declare(i);µpel'Viiiory . 
. : .... ·. P.Tf!Ctice.~ .fqrxegul!'+_\l.d. wa}er utjliti~s }o ... ]?~tter:(l_nsure . . .. and regulatory polici.es, for the reasons._ discussed. 
,,. ,, ,:.,:, ''the healtb.andsafety.of.water-ser¥ice.This•is·also not ew·Jfor. ·Under the provisions of secti6ri · 1759; it 
... ,, .. ;; .:; ::·an' enfi;ifceril~iit:pr99¢~~iligi;'~itiio1{.;li,·the.;i.Uf'oi:rtlation would .also not constitute a direct review; reversal, 

• · · r~ • ·· ·' •• :-" ··•1V"" :,: ~ .'' ._· •... ,,;~·, , .';' • · :"",!:,.-"' ., • ; _, , ... Cl".··,,,., .. ·· · • .\, ' 
·, . ; ;:"; .: :::·~ccuirlulat~d •\here: .-regill:diiig· ;·:thv compliance . of correction, or annulment of the decision: .. itself; 
. . regulat~d \\•i!ter. utilities \Vitb. -t.i-ie. nafe drinking water Accordingly, such a jury verdict would not .be .ban:ed -. 

·.r. 

laws may result in our. iru;tituting~forma1. enforcement by the statute . 
. irivestigatiotis . of individual. water utilities • where. 
·justified." (Cal.P.U.C. Dec. No. 99-06-054, sup1·a, 

1999 Cal.P.U.C. Lexis 312 at pp. 48-49, fll: omitted.) 
h. Injunctive Relief 

' In addition to alleging damages, the Siintamaria 
.Although a PUC· factual finding of past compliance plaintiffs asked for injunctive relief for current water 

· or noncompliance may be part of- a future remedial quality violations. However, a court injunction issued 
.program, a lawsuit for damages . based,. on .past after a jury finding of DHS standards .violations 
violations of water quality standards would not would "interfere with the commission in the 

. interfere with .such a· prospective x.egulatQcy •program;·· · ·: · :', performance of its official duties .... " ·(§ l 759:)As: · 
As noted, the .J'UC can redress violations of the law part of. its water . guality investigation, · the PUC 
or its orders .by:. suit,,(§.,+JPD",by.,,mandamwi,,.or,, .. ,. """'·,; deterrniried; not ouJy,.whether the regulated ·utilities·,.· 

. injunction-·(§§. 2102~21·0?),:'~y\actions,.tq: r~cciver. .. ·:".··,.had complied with drinking water standards for the 
penalties (§§ 2104,. 2)0'Tlc. ~~~·,.J~y,_.,.:.QQJ1tempt past 25 year.s,. but· also whether. they were currently· 

. proceedings (§ 2113),. but these· remedies ·are ,:·complying with· existing water quality regulation. 
-essentially prospective in nature. They are designed (Cal.P.U.C. Dec. No. 00-11-014, supra, 2000 

......... __ .to stop the utilities from engaging. in current. and Cal.P.U.C. Lexis 722 at pp. 5, 105-108.} In ·puc 
... (ingoing violations and do not redress injuries for past '-Decision No. 00-11-014, the final opinion on water 

.. wrorigs>(See Vila v. Tahoe· Southside· Water Utility, · ·· ·qualitY; the ·PUC found that the regulated· utility 
suprn, 233 Cal.App.2d at p. 479 [the PUC 'has no defendants in this case were in c9mpliance with DHS 

· authority to award damages].) Here, p!afutiffs'alleged regulations and that "no further inquiry or evideD:tiary 
injuries caused by water that failed to meet state and hearings" were required regarding compliance. 
federal drinking· water standards "for many years." (Cal.P .U.C. Dec. No. 00-11-014, supl'a, 2000 
Because the· PUC cannot provide for such relief for Cal.P .U .C. Lexis 722 at p. 6.) .Based on that factual 
past violations, those damage aCtioO:s ·would not finding, the PUC impliedly determined it need not 
interfere with tbe PUC in implementing its take any remedial action against those regulated 
supervisory and regulatory policies to prevent future utilities. A court injunction, predicated on a contrary 
harm. finding of utility noncompliance, would clearly 

conflict with tbe PUC's decision and interfere with its 
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regulatory functions in determining the need to 
establish prospective remedial programs. Jn contrnst, 
even if a jury award of damages on a finding of past 
violations would conflict with the PUC's factual 
finding of no past violations, the jurisdictional role of 
the PUC would. not be .affected. Under the regulatory 
framework at issue, here, the PUC's role is to ensure 
present and future compliance. FNLOr.279 

FN 10 Plaintiffs claim that PUC jurisdiction 
cannot preempt the private right of actions 

. established· by Proposition 65 (the Safe 
Drinking Water and Toxic_ Enforcement Act 
of 1986; Health & Saf Code, § 25249.5 et 

Jn summary, plaintiffs' damage claims, alleging water 
contamination irrespective of whether drinking water 
standards were met, and their injunctive relief claims, 
are preempted by section 1759. FNIL On the other 
hand, plaintiffs' damage claims alleging water 
contamination that violated_ and exceeded federal and 
state drinking water standards are authorized under 
section 2106. FNI2 

seq.)· or the state SDW A, _and t!Jat citizt!n 
eliforciiment:• is':· EiiF. essential .. part ·:of ::the ·'·'.,:·::,-•,:' ·. 

.. ·.·-· : : .. ~, <iegiilatory·"'schiiii:ie. 'Howeve1', plaintiffs do 

· FNl l The regulated utilites argue that, 
because plaintiffs who intervened in the 
'PUC's water quality investigation failed to 
appeal the PU C's jurisdictional finding, they 

· are collaterajly .. estopped from .. c~!1llenging 
its conchisiciri that it has'jurisdictiori over the ·."· -

.. _ .. · ... -'.''"•: notcqualify- -as citizen enforcers of wat_er · :,. .. "' .. 
.... ·: .. :·: ,. .. ,_.,., :o.'.c:c:.:-::'quali!)'.·· -standards under Proposition 65. · · 

\ .• : , ;.": .. ,,;ii.'••."'''r~tL ,, :Pi'ivlite"· eii.forcement under Proposition 65 : 
. - ·. . . .. ·1\'\•.: .. supplements agenc)I enforcement only iftbe 
.. ... " ' · "· · ''":::)i_:·Attorney·· ·aeneral . iii oilier appropriate 

· prosecutor.has failed to act diligently against 
an alleged violator and notice of the alleged 

-

violation has been given to the appropriate 
prosecutor. (Health & Saf. Code, § 25249.7; 

. . see also 42 U.S.C. § 30Dj-8(b) [similar 
procedural requirements required for federal 
citizen enforcement proceedings].) The 

., . - private enforcer ma)' not seek- damages, but 
.,,,. · ma)' only obtain injunctive relief · and 
... . . statutoi:y -penalties.: (Health & Saf. Code; § 

25249.7; subds. (a), (b), .. (d).) Apart from -
failing to· meet the procedural prerequisites, -- · 
plau1tiffs".damage clauns clearly disqualify .. 

. "'"'them '"·'·as•·'-" citizen·· '-·"enforcers .. ,: :--.. Moreover, 
·· · preemption of private . injunctive . relief 

claims would not affect the enforcement 
provisions of either the state SDW A or 
Proposition 65. The state Sb WA can be 
enforced b)I the ·DHS cHealth & Saf. Code, 
§§ 116325, 116500, 116660) or the Attorne)I 
General (Code Civ. Proc., § 803; Citizen 
Utilities Co. v. Superior Court, supra, 56 
Cal.App.3d at pp. 403-407), ·but there is no 
mandate for citizen enforcement actions 
under the state SDWA. Also, most, if not all, 
public water utilities are exempted from the 
coverage of Proposition 65. (Health & Saf. 
Code, §§ 25249.5, 25249.6, 25249.11, subd. 
(b), 116275, subd. (h).) 

-···qualify' of water s'Uppliild b)I the i·egulated . 
utilities. The PUC-found that· it possesses ·' .. .,. -·· ·~''"'·"" · 
authority and has exercised its·. authority to· .... ·.:- ·'"· , •. ''.2~·:'c 
regulate the quality of the set.Vic'e.'.'and the"'-'"' '.~ .. "" .. ,. ·.~: '. 
drinking water that the water··'·utilities • · ·: .::-._ · · :. ~ .. 
provide. The PUC expresslY refused" to 
decide the third Covalt prong: whether the 
lawsuits in this case interfered with its water· 
quality investigation. (Cal.P.U.C. Dec .. No. 
99-06-054, sup'ra, 1999 Cal.P.U.C. Lexis 
312 at p. 65, fn. 37.) Because.we agree that .. 
the PUC has jurisdiction and bas exercised 
its jurisdiction over the water qualicy 

·supplied by the regulated utilities, we need 
not address the collateral estoppel claim. 

FN12 Plaintiffs request that we take judicial 
... notice of what app~ar to'lle' llitemef artides. 

. foilnd on a DHS Web site. 'these artides 
''indicate, 'a.S of- January 3, 2001, that .. 
chromium VI is an unregulated chemical · 
that required monitoring. Plaintiffs seek 
judicial notice of those articles as proof that 
their allegations raise no conflict with PUC 
polic)I because neither the PUC nor DHS 
has set water quality standards that govern 
chromium VI, an "unregulated chemical." 
The regulated utilities and the industrial 
defendants oppose the motion for judicial 
notice. We den)' plaintiffs' request. As stated 
by the industrial defendants, the articles 
contain unauthenticated statements with no 
indication of author, custodian, date of 
creation, purpose, reliabilicy, or veracity. 
Also, the articles do not appear to be 
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relevant because the complaint did not 
specifically allege plaintiffs had been 
exposed to chromium VI and no evidence 
regarding this ·chemical had been presented · 
to the trial court. · · 

B. Section 17 59 Does Not Bar the Sup~rior Court 
· . Actions Against Defendants Not Regulated by the · · 

. POC . 

defendants, the Court of Appeal below stated: 
"Section 1759 provides that no trial level cm.ui may 
'review, reverse, correct, or annul' or 'enjoin, restrain, 
or interfere with' the PUC in its performance of its 
duties. By no stretch. of language or logic does this 
mean.that trial courts.may not.deCide is.sues between 
parties not subject to PUC regulation simply becaiise 
the same or similar issues are pending before the 
PUC or because the PUC regulates the same subject 
matter in its supervision over public utilities." (Fu. 
omitted.) : Advocating an "iss~~ . prieuted analysis," the 

uouregulated water providers and the industrial 
· · •· · ·· defoiidantii:claiill ·that,· iiB 3¥.iti:i 'the ·i;egulat~d utilities; · ·• We agree. First, although section r7~9. does ·.not 

the superior court actions against them are expressly restrict preemption to claims involving 

,,_.;r." · :" . ·~~IJftJ; tTiikec~~:~~k~·i~tw1~g~»;i~~c::~~9r7~~ ··"1
' .~.;· ·;;~:~~l~~~i~~~~r~~ i1vr::~1 ~ -~~iii:d~~lffi~?!.~t\fh1~--

. doi:s. not rn~ke any distin6tioil betwetoD. 'iitnhy a~d' entire scheme of law ~f which it is p;;,-i' ia -~hat tb0 
. .. _. non utility .parties tii a· law.suit;. (2) oiii ~opmiciri;.in·. · whole maybe harmonized and retain effectiveness:".' '-. 

;;;:;~-~~~::a~rP;~~~ht:aii;/~:i?er::e~~ . .~ar;~;f;.;~fgj~n~~l.19i:r2i~'j~6\~,~g;~~&$J~~:·~··.:_;>:'.:;~::~;}·;::·::::· . 
. ... not just to. ac_tions aga!nst regulated companles, if"an . Sacramento. v. Workers' cb'iifjL'Aj]]fii'Jts·: Bd ''(1'999):"· ' .·'=· ·::;· .•,:•::· .. · 

. .. . award of damages woti.J.d siinp"ly liiive· the .. e'ffecf 0{. . .... ""69 Ciil:App'Ath 726, 733[81 CaLRptr:Zd ·no].) The· . . . 
undermining a general supervisory or regulatory California Constitution authorizes the .. PUC ·to" 
policy of the commission"; and (3) the issues in the establish rules only for utililies, (Cal. Const.,_art. XII,. 
superior court actions and the PUC investigation § 6.) The powers granted to the PUC by the 
involve the safety of the very same water supply. .Legislature .must be "cognate and germane to the 

.Thus, it is argued, a jury. *280 award of damages regulation of'public utilities .... " (Morel. v. Railroad 
against a nouregulated defendant, based on a Commission (1938) 11 Cal.2d 488, 492[81 P.2d 
determination that the· water is unhealthy, would 144].) The Legislature specified the PUC's regulatory 
conflict with the PUC1s= conclusion that the water is powers over public utilities in the Public Utilities 

·.) 

... safe an.c! woul.d undermine _its drinking water policy. Code, of which section 17 59 is a part. Under section 
...... ,, ..... , · ····· ........ ~ .. ,., ''" "• ·' ·' · 1759; a superior court caniiot'"enjom; restrain, or 

Plaintiffs m the foilr lawsuits 'dispute .that all of the I interfere with the .. [P.UC] in the performance of its 
·, ~--.- .. -- -... "water alleged' t'6' be' c6'ii'tiii:Iliiiai:ed is' 'identical· to.the · :· 0 ·:·0.fficial duties .:.-." (Italics added.) Thus, when read ih 

water'provi'ded _by tlie regilJ~tedrutiii.ties: They claim· . .:_context with the entrre regulat?ry _scbe~e.: s~ct~on 
·· ·· --· · .... ·that the liability of thnioriiegltlated water providers -.-. 1759 must be-read to bar supenor ccurt .;:::-1~a:ct10n. 

·and the industrfal cieferii:lants ·are not' "dm.ivative'' of .. · :::o ·:;: .. that interferes with the PUC's performance· of *2.81 
._ the water supplied by the regulated utilities. They its regulatory duties, duties which by constitutional 

'.."assert that:· (!) ·although the n'cmregti\ated water '. · mand~te apply ~nly to regulated utiliti~s. Although a·· 
... providers .. sold wholesale. -water .fo. some. of the supeno.r court Jury may_ re~ ~dmgs on "".ater 
.'.regulated· utilities,· they also supplied water to ··safety issues that would confli~t w.1th·those _decided 

nonregulated water purveyors that may have supplied by the PUC on the same or. SIIllilar issues, n~1ther t~e 
.water to plaintiffs; and (2) the alleged contamination ·nouregulated water prov1d~rs nor the md~st:i:1al 
of the groundwater by the industrial defendants also defe?dants ad~quately explam how. such co~cting 
contaminated the groundwater used and supplied by fmd1~gs, rela~g to them, .~ould mterfere with the. 
nonregulated water providers .. Plaintiffs argue, PUC s offic1a/ 1 egu/atory duties_ . 

therefore; that the water and the issues are not the 
same. 

In rejecting the preemption argument advanced by 
the nouregulated water providers and the industrial 

Second, the nomegulated defendants fail to cite case 
law to support their view that the jurisdictional bar of 
section 1759 applies to nonregulated parties. Instead, 
they rely on isolated statements in cases referring to 
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the preemptive effect of issues or cases pending 205 [103 S.Ct. J 713, 1722-1723, 75 L.Ed.2d 752]; 
before the PUC. They argue that those cases do not Sidak & Spulber, Deregulato1J' Takings and Breach 
expressly confine their preemption language to of the Regulato1J' Contract (1996) 71 N.Y.U. L.Rev. 
actions against regulated parties. (See, e.g., Covalt, 851, 907 .)Thus, " 'a_ public utility, being strictly 
supra, 13 Cal.4th at p. 944 ["[t)he question is regulated in all operations with considerable 
therefore whether section J 759 applies to this case"- curtailment of its rights and privileges, shalJ lilcewise. 
(italics added)]; id. at p. 918, fn. 20 [" 'once [the be regulated and limited as to its liabilities. In 
PUC] has assumed jurisdiction, it cannot . be consideration. of its being peculiarly the .subject of 
hampered, interfered with, or second-guessed by a state control, "its liability is and should be defined 
concurrent superior court action addressing the same and limited." [Citation.]'" (Waters, supra, 12 Cal.3d 
issue' " (italics added, original italics omitted)]; at p. 7; see also Los Angeles Cellular Tefaphone Co. 
Barnett v. Delta Lines, Inc. (1982) i37 Cal.App.3d v. Superior Court (1998) 65 Cal.App.4th 1013, 
674, 681 [187 Cal.Rptr. 219] [same].) Because those 1018[76 Cal.Rptr.2d 894] ["As our .courts have long 

·cases involved only regulated utilities, the references recognized, it is an equitable trade-off-the power to 
. to the preemptive eff~ct_ ... of "issues" or "cases''.._. regulaie rates and to set them below the_ amount !tU 

_- ~: >< _pending:before the· PUC ·must be.read in context ~itn·:: - .·. unregulated provider might otherwise charge'.requires 
· · · the facts ·of .the .. case,.Le,.,.as barring _only._actions a concomitant.limitatigi:i on liability''.].) __ --- -; ,,,._,., 

. :· .. bfoUgb.t: ':iii~ .tfifi( .CpUftS'·l aialJ?st~· .. reiuiat~dr utiµti~.s. n·· .· ...... ·.
1

; :· :·•:.:.:·:,.'. '.~· • :··<· ~. , · ... · 
- ··(Ginns v: Savage (1964) 61 Cal.2d 520, 524, fu)J3.9..;;,;: .. , __ Finally,.unlike.the.regulate_d utilities, th~ PUC has.no' .. _ 

Ca!·~P~: ·r 77, 393 _ P .2d 6_~9] ["Langua~e used >iiji~ijY,,;,·;;:,:; ,>jurisdiction•'tci;·he.~::co_mplii.~ts or cl.aiins against·an)C;: -
opm19!l·IBof course to be understood m the l1gh\ o.f. · ... :.: .. · nonregulated en(jties. _If clalllls. agamst nonregulated 

_ _- the facl,S(#pd the issue then before the court, and an _ entities were preempted by secfioii" 17 59, they' could--
opinio_ri· is not authority for a proposition not therein_ · not be heard in anY forum. 
considered"].) 

Indeed, in Covalt, supra, 13 Cal.4th 893, and Waters, _ 
supra, .-12 Cal.3d !, we soug~t to reconcjle se_ctiQ!lS. 
1759 ~d 2106. Section 2106, by its terms, applies 
only. ,tq a "public utility" and does not authorize 

· lawsui!~-_ against nonregulated entities. Therefore, the 
rationale _expressed in both cases applies only to bar 
·superiOr "court jurisdiction over lawsuits otherwise . 
authorized by section 2106, i.e., cases .against 

.. regulated utilities. _ _ ... -·: ,~ :.: : ;":-: 

Third, the regulatory scheme contained in the Public 
Utilities - Code is . rooted · in the · recognition that -
business enterprises "affected .with a public interest" 
are subject to government regulation under the state's 
police power. (See Munn v. Illinois (J 876) 94 U.S. 
113, 125-13-0 [24 L.Eci. 77, 84-86];Gay.Law Students 
Assn. v. Pacific Tel. & Tel. Co. (1979) 24 Cal.3d 458, 
476[156 Cal.Rptr. 14, 595 P.2d 592).) Endowed by 
the state with a legally enforceable monopoly and 
authorized by the state to charge rates that guarantee 
it a reasonable rate of return (Giry Law Students 
Assn., supra, 24 Cal.3d at p. 476), a public utility, in 
turn, must comply with the comprehensive regulation 
of its rates, services, and facilities as specified in the 
Public Utilities ~282 Code. (See Pacific Gas & Elec. 
v. Energy Resources Comm'n (1983) 461 U.S. 190, 

The Court of Appeal below correctly noted that, "the 
nonregulated defendants do not invite us to fmd that 
the PUC has de facto authority to regulate their 
conduct. Some seem to be claiming only a tangential 
benefit from PUC regulation-a stay or preemption of 
actions against .them-unencumbered by the burdens· 
of PUC regulation." We conclude that section 1759 
does not preempt these lai>.•suits in superior cowt. 
against the nonregulated water proviiiers ·and the 

'industrial defendants. FNl 3_ · 

FN13 The nonregulated ·water providehi'Wi<l"··­
the industrial defendants argue that, in the 
alternative, the Court of Appeal should have_ 
ordered' the trial courts to stay the actions 
under the doctrine .of primary -jurisdiction, 
pending resolution of the PUC's water 
quality investigation. Because the PUC 
issued its final opinion in that investigation 
after the filing of the briefs, we need not 
address that claim. 
In the final opinion on water quality; the 
PUC noticed its intention to initiate a future 
limited investigation into whether utilities 
complied with the PUC standards prior to 
the establishment of DHS standards. 
(Cal.P:U.C. · Dec. No. 00-11-014, supra, 

© 2008 Thomson Reuters/West. No Ciaim to Orig. US Gov. Works. 
. 477 . 

&NMRUM-11M Ql@Aft!*WWW WI S&t 

•'· .;\• ., 



-;,;,; ... ;· 

38P.3d 1098 . 
27 _Cal.4th 256, 38 P.3d 1098, ll5 CaLRptr.2d 874, 32 Envt!. L. Rep. 20,4 77, 02 Cal. Daily Op. SerV. J 064 %;~; 18 

Daily Journal D.A.R. 1295 · · · . · ' 

2000 Cal.P.U.C. Lexis 722 at pp. 16-17.) In 
their supplemental briefs, ·the industrial 
defendants urge us to order a stay as to 
claims for damages caused by water 
provided . before the adoption of DHS· 
standards, pending completion_ of the future· .. 
PUC investigation. We decliile to do so for 
obvious.reasons .. That claim was ne:ver.made .. 
to the superior court or Court of Appeal and 
can be decided more appropriately by the 
superior court. 

Plaintiffs in these actions maintain that the 1976 
amendment to section 770-which eliminated the 
prohibition on the PUC applying its water quality 
standards. to regulated utilities and provided instead 
that any such standards it may apply shall not be 
"inconsistent"· with DHS standards-means that PUC 

' water qualicy standardS may 'not differ 'in .. any' way 

. Conclusion 

. .from those promulgated by DHS, which would. bar 
the commission from imposing standards higher than 
those of DHS. Plaintiffs' construction of the 
amendment renders it meaningless. If, as plaintiffs 
'.11"gue, the amendment means the PUC cannot apply 

... . .}~S own· ·standards,- but· only those ·Of DHS c.the 
· amendment would have 'no different effect 'ihari" tlie' " ·· · · ·-

· ·:· ·::~·':!f t?f. . f~\ll' .. actions, _the .. damage c!~.s. allegh1g·.•.'':'· ,,,)a,ngi;age hre~lace,d, an~. th~ Legislature)~.Pulcl ~ave ._. 
·· - - Vl(llations · of"'federal ~ .. and ·state· · di:iitldiig·>·•wafofF ·: '. '·">Herf?rmedan 1dle act !G1ven-the··context~!JI .. w!J.i_ch:the c;,,.:: . 

. standards against· the regulated utilities ··arc· iicit '."'.::. · Legrnlature acted/the, only sensible interpretation; is· · 
.. :i: •' preempted:' 'Tlius·; we::reverse ·the judgllietit::of(~he:.:' > e::.::: .. that '_'inconsistent'' m.eans-. Jess rigorous, '~o. that. _th~. ' 
- .; , .court of.Appeal in~o~~'.'a.sJt fou~d pr,e'ei#ptiilii:·~·;fo:;:,j,·;~:·--.HP.,ti:"i'?se '',0,f"i~he:·,aiii~~di:rient tci ··· sec'.ion .·· }70 is· 

.. ·,-th(}_se clalil:ls. Regari:!ing'thh :ren\'airii:ng. cfoirii:i"ag'a'fusf:'i;•d!,: '"';m1.alogous,to1,tji,at' of:th\l.'.federal Safe Drinking_ Water_ 
. _. ·.· _"_283the regulated utilitles/wd 'affi.rm;{Jie'judgiil.~nt~-> . ·.·: ·:~\~c~ '(42 US:C:·· § 300f. et seq.) (federal SDW Pi:},.·· · •. 

of . the" Court" of. Appeai.-·we''Jiirlher ~.affirm -.'the':'·~~- ' --':·Wim:h pl'ohibits'the stales from enacting water quality ... 
judgment of the Court of Appeal insofar· as ·it held . ··: -. - standardS Jess stringent than those established by the 

·.--. 

that the' ca~ses of action against the nonreguhi.ted .. · · :fo~eral gove~ent, but permits them to impose_ more. 
water providers and industrial defendants are not smngent reqmrements. (42 U.S.C. § 300g.) 

%~:;~~~~e:~~:~:~is!~t ~~~:is t~;~c:: for Because, as the majority says, the. Ie_~gisla!UJ'~ ..... _ .. __ . 
established only that DHS water quality standards are 

George, C. J., Kennard; J., Baxter, J., Brown, J., and 
Moreno, J., concurred.ICLINE, J. FN' - · 

"the minimum standards for the PUC to use in 
performing its regulatory ·function" (maj. opn., ante; 
at p. 271, itaUcs added), the commission is free to 

FN*'_,-~:rr~sidiiig Justice ~f' th~ 'cotirt: of subject regulated'\vati:f·utilities· fo:stricter stand&ds 

. AppeaJ, First Appellate Distrfot. _Division . tbBJl are imposed by DHS'.' *284 ... . 
Tyv·q,;~~.slgl'l~~·by.th .. ~ ctiief)¥#~~-plri:s~~~(.- .... :,·. . ... · · . . . .. - . . .... : : ·:::::: · :• .. :: .. , . 
to art1Cle VI; section 6 of "th·e· Cilifcifnia · · . -..... · T<he title of the PUC rnvest1gatJon m ·this. case· .FI:l

2 
· :· 

· .. ~Corufitiition. _. reflect;· ·th~ cc:citiis~ion'G' "'Ccincem .. that the' DHS · 
· ·Fconciir a~d:Wrifo'sepJatt\Jy to ~xpl~fu :_;;,li);'l~~ii'e~e - -:• standatds .. it now applies· may not adequat~ly.protect~.: 

regulati9n . of water quality. is_ among the "official the public; and ~e PUC made clear cl.uring the 
duties"· of the Public Utilities Coiiua'iS~io~ '(P\j(: or · ·· · · · ... proc~edhigs tbafit wairconsidering the:p~omulgation ''. . 
commission). (Pub. UtiJ. Code;_§· 17~!);), FNiso_nie of. . of higher s:andard.s. As .the collflllission stated! '.'we ' 
my reasons go beyond those described by the · do not mtend to reduce MCLs [maxmrnm 
majorify and relate more specifically to the contaminant · 1evels], Action Leve!S or similar. 
commission's. authority to promulgate water quality standards. w~ch are terms of art in the· lexico~ of 
standards stricter than those of the California [Safe Drinlang Water Act] law and regulat10n. 
Department of Health Services (DHS), an issue Drinking wa.te: standards, in~luding. established · 
central to the jurisdictional dispute. . MCLs, are. muumum water. quality requirements-and 

we callllot and shall not tamper with those 

FNl All statutory references are to the 
Public Utilities Code unless otherwise 
indicated. 

requirements. We do not intend to duplicate the 
processes employed by DHS and [the federal 
Environmental Protection Agency] to develop those 
standards. We do intend to employ the knowledge of 
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these agencies as we pursue 1his investigation. The commission held: "With respect to the purity 
evidence adduced in this proceeding may support the · and safety of drinking water, the 
development of additional operating practices for Commission will not question the findings 
regulated utilities. If so, we would expect that such and recommendations of the California 
new rules either· will fill an identifiable void, if any Department of Health, which is charged 
there is, in the DHS ,;egulaiory scheme or 11~ill be with such responsibility." (City of San Jose 
practices stricter than those of DHS and/or they will v. San Jose Water District (1966) 66 
be practices particularly suited to the regulation of.. Cal.P.U.C. 694, 698.)Similarly, in 1972, the 
investor-owned water utilities. In any event, before PUC again rejected complaints concerning 
we can determine what actions, if any, might better the quality of a purveyor's water: "The State 
promote safe drinking water service by regulated Board of Public Health [DRS] has the 

· water utilities, we must have a clear understanding'' of '· · ·. "· · authority ··' to suspend or revoke a utility's 
the safety status of existing.regulation. Therefo~e, we waterperrri.jt_~t W1Y time if it determines that 
need to receive evidenc'e on the questions posed in the water is or may become unpiire 'or 
the OII [Order ~tituting Investigation]." :1'3 unwholesome ... Under [the Health and Safety 

... :,c,::(CaJ.P.U.C ..... ·.Interim .•:Opinion:T..Denying .. Motions:": .. ,....... . . Code], .. and .. :.in>.accordance owith· .. ':Generii.J .. ·· .· ... . 
· ..... : .. .G.!laJ).~i;i.ging Jµri.s!iictioii to.Conduct In.vestiganoii 09 •. -'-" ::, ,:. : .. ·;."• ·'· .: .. Order. 103, it is not.. appropriate for the .•. :, ............. · .. • · · 

...... 03-0JJ,,(lune JO, .. 1999) Dec .. No. 99-06-054 .[1999 . . . .: Commission_ to determine .. this question ..... 

•. :;,\;_d;Il,~.~v~:~~~~~)jt.~'.~hi3:.%~1~rf€Xh!~~;tti,:~';;;.iV;i:;·i,,·,. ' ·r~~ti~~=~i::0~dt!'e~~;l~,,a~#:~1~~~~~ · 
· ,. in its' im~1 op!p,io.r+: o.l! wa,~e(~2~5·quality the' PUC :... · Water & Light Co. (1972) 73 Cal.P.U.C. 

ordered•l"1i.'.::Subsequent investigation and/or rilfomakirig · · . · 284;·303;· see il.lso Pool 'v: 'Mokelumne River 
proceedj,lig to co~i_der"among other things,whether Power & Wmer Co. (1918) 15 C.R.C. 38, 39 
DHS's ''.action levels," which are neither mandatory ["[t]he question of the healthful quality of 
nor enforceable, should be mandatory for. regulated the water .is one to be passed on by the State 

. utilities. (Maj. opn. ante, at p. 271, fn. 9.) Such a Board of Health."].). 
PUC 11±!~ would. impose water quality standards 
higher than those imposed by DRS. · · The substance of the PUC proceedings demonstrates 

,:;... that the commission is discharging its responsibility 
:.7.:FN2 "Investigation on the Commission's under. section 7 61 to inquire. whether the "practices" 
·.~,own motion into whether' existing standards of or "service[s)" provided by defendant regulated 
... and policies of .the· Corrlmission regarding .. ::;'water utilities are "unsafe," .and, if so, to fix the 

.drinking water quality adequately'protectthe : .probleni by "prescrib[ing] rules.for the performance· ... 
public health and safety with respect to of any service or the:ftunishing of any·co=odity · ... 

. contaminants such as .Volatile Orgari.ic si.ipplied by a.Dy public . irtility .;' In: short;. the .PUC 
Compounds,. . Perchlorate, MTBEs, and" ...... ·· ·.· ·inquif<y .. into,the adequacy of'.,DHS standards, and any 
whether those' standards and policies are higher standards it may .. impose, are. or would' be in -
being uniformly complied with by the performance of its "official duties" (§ 17 59) to 
Commission regulated utilities." (Cal.P.U.C. protect the pnblic.healtb and safety. 
Order .Instituting Investigation No. 98-03: 
013 (Mar. 12, 1998) [1998 Cal.P.U.C. Lexis· 
73].) ' 

. FN3 These statements· appear to represent a 
substantial policy change for the PUC, as the 
commission has heretofore consistently and 
rather · summarily rebuffed consumer 
complaints that the DHS standards it applies 
are inadequate. For example when, in 1966, 
the PUC was asked ·to order "optimum" 
fluoridation of drinking water, the 

,. '. -
Significaritly, DRS, which actively participated in tbe 
commission proceedings, never si)ggested that the 
PUC's expressed interest in whether it needed to 
exercise its authority to subject regulated water 
utilities to water quality standards higher than those 
of DHS would, if acted upon, offend the federal 
SDWA or the state Safe Drinking Water Act (Health 
& Saf. Code, § 116275 et seq.) (state SDWA), and 
the DHS expressed no other objection to PUC 
assertion of authority to impose water quality 
standards higher than its own. On the contrary, DRS 
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standards, the phrase "except as otherwise ordered by 
the Commission," must be interpreted as reserving 
the right to impose the· higher standards the 
commission is allowed. to impose under section 770. 
In any event, as the PUC bad the authority to adopt 
General Order. 103, . ..so too_- does· it retain. power to 

explained why it might be appropriate for the PUC to 
subject the almost 200 water utilities it regulates tO 
higher standards than does DHS. According to DHS, 
" 'the increase in population ·growth and demand for 
drinldrig water throughout ~e. state has diminish_ed . 
the options utilities have to reserve and select high · 
quality sources of drinking water. TI1e impact of · 

.. groundwEi,ter c_ontaminl!tiori. from industrial and 
agricultural practices has been significant in some 
areas of the state. Public water systems are no longer 

. repeal or amend it so that it is consistent with the 
.... imposition of PUC water quality standards higher .. 

than those promulgated by DHS. 

able to forego the use of contaminated drinking water · · For the foregoing reasons; as well as !hqse set forth_ 
sources, .including Ui6_si?asspciated'~::Witli"Sripeffun_d_... .:~:"by Justice Chin for the majority, I ·agree that the PUC 
sites, since .. the.f -.water_:_-·may:-..be · needed Ao .meet . • -·has independent· regulatory authorityto promulgate 

.. i.iicreaseo demand.' " (Interin1 PUC Opinion; supra; ,. . . water qualify st~ni:laids applicable' 'fo tlie water 
199 Cal.P,U_.C. Lexis 312 at·p:'.76.}·Moreover, a~--- .. : - utilities it.regulates and that such standards may. be 

.. '-'< :\;':\':DHS: iip~¢ifii.ca1li~~cJmq~!_ecl~isdj-:;'.i[t]hel'e:::iIT.e:·-'ii'ome.;i_,.:i.· : )the same :iis:or -·stribtef(but rlof Jess· strlct-).thiin tiios~-- . , . 
·---. ____ - _c6_ntaiiilii~Pts:.th:ar:w~r'e'kj10Wn':t()·exim·in "drinlcing _ ..... -- promulgated by DRS und>or tbe state SDWA Ther-e•:-
. ,. .. _ , .. ,,-,,_ _ ,:ll'~t~r. so_!Jl'pes. ,but...111!!1:~ _11e11~r. r.egidate~,'.'._, (Ibid., .. , -" may be circ111Dstances .in which · a :.~.uperi9r -court,· 
;.~.,.·,, ,)::;;-, .it~!ics;~p,,~~;~-'t\ _:~:::-~'.;§J~\;'.;,:,;';{,\::.:;/{'.':>.:.;,~;'.·· - . . . awar·d· of damages for' injliries __ sus1:~ined ·_bf the_. 

_; . ,; •.i · ;;·' :'· • .;;.;: :;>;t,:h•b~c<i''!-'." "·it!''·""~·-:-,! n:• :..•: :-::·-·.: _ - _ -. · -- -- . _ prov1S1on of water standards or other niles applied by 
'::',''~~'.:''.:~.pH:·s;~- ~~iia~~t :iii;tij~_·f!i:Jc']J'rilCi'i~<l\i;g 'lliii:n<i\;s0:11tes ____ ' .. _the PUC iajght iilterfere Witii the P1JC's._peiforrill!nce · 

. . >that '.it:'d6es··:not:coelieve ·the''·stlire"''·SIJWA:(6t·tlie . · of its "official duties," and therefore violate ·section 
:· -memorandllin of undei'standii:ig DRS · ·origiJ1aUy 17 59, PN

4 but, as the majority has explained, they are 
. entered into .with the PUC.in "1987).wouid prevent the not presen~ed by_ this case. *287 

·- · · PUC from imposing water quality standards higher 
·1 _than i_t~ _own, or that such standards, including those 

pertaining to contaminants for which there now are 
no enforceable DHS .. _.sta.lldards, would be -
"inconsistent" with DHS .standards. As the primary 
agency charged-with implementing the state SDW A,. 
·DHS's "286 view is entitled to judicial respect The­
questions whether- an -administrative•-;agency properly.-._· ••.re' ,_ •. 

_ .. -applies legislative standards ·and acts•within authority 
._ . conferred-.by the Legislature are,. of course,.ultimatelY:_· -- " :·;. 

· :;· ··-:' ·r;•-decided \:iY tl).e couf:ts ,(Qu~ckenbusfi,v. ,Mission')~f_;,:;>:c· ~: . 
- - C;;.' (l996)° 46 Ca1.App.4-:t . .A5.!:,;;i6S.[.52\.'.."CakRptr.id -- . --- . 

FN4 For example, _under section 735 the 
PUC has authority to receiye rui.d rule on.. ..... 
claims for damages resulting from the 
violation ofany of the provisions of sections 
494 (relating to common carrier rates and 
fares) or 532 _(relating to the rates, tolls, 
rentals and other charges imposed by public 
utilities), even though a suit seeking such 
damage_s could alternatively be instituted-'.'in 
any.court:'orcompetentjurisdiction.". Section: . 
1759 would clearlybar.a·superior.courl from 
entertainil1g ... _a · claim for .. ;damages , for 
violation of section 494 or· 532 that had 
previomily-been submitted to and rejected by 

__ . . 11:?. ]), ._b11r a_n adJni¢~j:rati '.\'~ agency's ''.interpr_\'teµ:i_on . ·~,,;: ;~~·'- _ 
·_ of a statute it routinely enforces is entitled to. great . 

.: ... -· -weight and will be accepted unless•itS application of - :_. ·-: -
l~gislative intent, is clearly .. unauthorized' .. or. , .. 
erroneous." (American .. Federation- of : Labor- -v .. · .. 
Unemploymeni Ins. Appeals Bd (1996) 13 Cal.4th _ 
1017, 1027[56 Cal.Rptr.2d 109, 920 P.2d 1314], 
citing Pacific Legal Foundation v. Unemployment 
Ins. Appeals Bd. (1981) 29 Cal.3d 101, 109[172 
Cal.Rptr. 194, 624 P.2d 244].) 

Neither does PUC's General Order 103 bar tbe PUC 
from iriiposing higher water quality standards in the 
future. While at present this order only requires 
compliance with federal and state water quality 

the cominiSsi_on. -

H~ell Corp. v. Superior Court . 
27 Cal.4th 256, 38 P.3d 1098, 115 Cal.Rptr.2d 874, 
32 Envtl. L. Rep. 20,477, 02 Cal. Daily Op. Serv. 
1064, 2002 Daily Journal D.A.R. 1_295 
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west law. 
227 P.2d 14 
36 Cal.2d 671, 227 P.2d l 4 
(Cite as: 36 Cal.2d 671) 

f>BOARD OF SUPERVISORS OF THE COUNTY 
OF LOS ANGELES, Petitioner, 

v. 
W. E. SIMPSON, as District Attorney, etc., 

Respondent. · 
L. A. No: 21704. 

Supreme Cowi of Califqr,n,i!l •.• ~ :: .... 
Feb: 2, l 9S I. 
·. ,.'~ I. ' . ' • :_!' •. 

Pagel 

(4) Disorderly Houses § 13--Abatement Under 
Statute--Nature of Proceeding._ · 
Althou11h actions to abate nuisances are considered 

: civil ·hi ·nature, the abatement of houses Of 
prostitution is in aid of, and auxiliary to, enforcement 
of the c1iminal law, and the Red Light Abatement 
Act is penal in nature. 

· (5) J:iistrici · Attoni.ey · § ;7"-i>6wers· iinct' Duii~s-~ · · . 

Prosecuting Actions. . 
. ... ,, Wl1ere a mandatory duty.·to (l~ate'.a:·'i,uisanc;e '1( _ · : .. 

· :.:c:, .. : ·.:,;~'. ·-- ··: - c:·.;.,_ '· · .. ·:~ ·.·i··''' ,._ : .. ·; ''iii:ipose1l'upoii'a district'attorri~)i'b'y ·a ~tatute leav'i1i'g· ~ ·: · 
(1) Disorderly, •. ,l-lQUS~~,',:§' IA:::-Aba~meQt-· n f<r:··"·"• . ' 'him no discretion to exercise, rriandami:is "is' ~the '' 

· St~tyt~.::·.:"': · :.· :'':'' .' ···:·"'' : .... ·. . ' · '.' :f· 
1
· .. '.'Ai' . ' "

1
""' ,_. proper remedy to compel him to institlite- abateme1lt' " 

It 1s the duty·•of:the,d1Strjct attomey:o · OS· ige es · ·. · . . . . . 
·cdriii\Y. :\cl"'al:i~fo~ ~:WJ;~iii:ilirected::.by>tlie·},bciaid•'ciF ·. ·: · proceedmgs, . 

42 
A. · J · ?

4
· 
5

. 
_ '"s~peryJ~~~~'.''tii~{~hicb~6~ristitut~s aj:iublic.:nuisai:ice _ See 9 Cal.Jur. 601; m. ur. - · 

within tfi~, Red Light Abateroenh-Act .(Stats:+9 J.3 , .. p. ... · · 
.20, §§ .• r3), altl.l(JUgb-.fue County -c~arter invests 
county c:9iinsel with exciusive control of civil ac~ons. _ . · .. 
in which' the. i:ouiify .. is· coiicerned.· (Gi:iv. Code,' § 
26528; C,ode Civ. Proc., § 731.) 
See 9 Cal.Jur. 577; 17 Am.Jur. 114. 
(2) Coun°ties § 49--0fficers--County Couns~l: ...... 

SUMMARY 

. PROCEEDING in. mandamus to compel the district 
attorney to institute proceedings for the abatement of 
a public nuisance. Writ grante~. 

Powers ~and duties of county counsel .appointed COUNSEL 
pursuali(to a charter are not defined by. Goy ... Go.~e, § . Harold W. Kennedy, County Counsel, Gerald G. 
27642, ~l1ich requires a county counsel appointed Kelly, Assistant County Counsel, Milnor E. Gleaves 
pursuant:to Gov._ Code, tit. J,,div. 1>::Ph3;:,9,)1 .... J+,.to ...... ,,,;· ,.,.·,··and Arvo Van Alstyne, Deputy .County Counsel; for 
discharge all duties invested by law. in the-district Petitioner. · .. . . ... 
attorney· othe~ tha,nJ)19se. o·f a pubµ(j:>f9~!:l9~tor, .. b.\lt" ·.·.., .. · .. W, E. Simpson, District· Attorney; in pro;· per:; and.. · .. ,.t: · • :; 
such. counsel.:: notJ:i,e4J,g .appoinJecl .P.\11:.~P~JJt•tcuµch · .. : .. >.:: . Jere .J, . :Sullivan; Deput)' · District·:Attomey;. for: ':. ... 
code provisions, has only the power~ B,!l~ties. giX!t.ll""~~''"'o"'Respondent. · 
himbythecharter. · ... :.· " .. -· -

_(3a, 3b) Disorderly Houses· §.·.14--Abatement ·Under 
Statute. 
Assuming that provisions of the 'Government Code 

· requiring county counsel to discharge all duties 
vested by law in the distriCt attorney other than those 

· of a public ·prosecutor apply to county counsel of Los 
Angeles County ·appointed pursuant to .its charter, 
still the duty to abate a nuisance within the Red Light 
Abatement Act is within those reserved to the district 
ati:orney by Gov. Code, § 27642, since proceedings 
under the Abatement Act are in !lie name of the 
People of the state, and are in the natW"e of actions to 
receiver penalties or forfeitures. (See Gov. Code, §§ 
26500, 26502, 26521.) 

CARTER, J. 
1n ·this p:ui.ndamus pro'ceedirig,' petitimier, the Board ·. 

· of Supervisors of. Los Augeles County, seeks to .. 
reqillre respondent, district attorney of that co.unty, to 
institute proceedings for t11e abatement of a certain 
public nuisance as clirected by petitioner. 

The Wldisputed petition shows that petitioner has 
been presented with facts and has dete1mined that a 
certain building situated in Los Angeles County is 
being used for "lewdness, assignation and 
prostitution." It directed respondent.to commence an 
action to abate the nuisance, but respondent' refused 
to act asserting that the duty of bringing the action 
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rested 011 the county counsel rather than the district 
attorney. Places used as described are declared to be 
public nuisa11ces and abatable by action by the 
district attorney in the name of the People (Stats. 
1913, p. 20, §§ I- 3), by the statute known as the Red 

. Light Abatement Act. · 

Page2 

population of.over 60,000, the board of supervisors 
may, except in one with a charter providing that the 
district attorney is attorney for one or more county 
officers, appoint a county counseL (Gov. Code, § 
27640.)Los Angeles County does not faU within that 
exception as. se~n from .-its charter, supra, under 
which the county counsel represents· county officers. 

(I) The Los· Angeles County, charter invests the Whe11 the board appoints a county counsel pursuant' 
county counsel with the duty of representing all to this chapter (Gov. Code, title 3, div. 1, pt. 3, ch. 
county officers in all matters pertain.Ing to their duties 12) he "shall discharge all the duties vested by Jaw in 
and with "exclusive charge and control of all civil the district attorney other than those of a public 
actions aild proceedings in which the county or any prosecutor." (Gov. Code, § 27642.)That section and· 
officer thereof, is concerned or is a party.''. (Los_._ .. ·. sect,i.()!! 27640 were new in 1941, being then added as 
Angeles County Charter, § 21; Stats. 1913, p.' 1484.) . section 4041.12a to the Political Code. (Stats. 1941, 
It has bee.n held that an action or-.proceeding by. a ch ... 618, §. 2.) Another section· provides that .in 
public autborit)' to abate a·public.nuisall.ce is:civiJ.fu., .. , .,.. co.unties having a county·comisel appointed pursuant 
nature. ·(People. i1, Macy, 43 ·Cal.App. 4 79, 482 -[-184 to the same ch:!pt::r 12., he shall discharge all the civil 
P. 1008]; People v. Arcega, 49-CaLApp. 233 [193 P. duties ve.sted.in the district att9mey .. -(Gov.~Cqpe,4 .. 
268); see. CoP,e Civ. Proc., § 731; Stats., 1913, p. 20.) · 26529 .)Appa1'ently · the ·county couni>el of, .. k_9s. 
This lemfa:some support fo the view. that it is the .duty Angeles County is 11ppointed pursuant to- its. charter: ·. · . 

. of the courity counsel to prosecute actions to abate.. which has provide~ for such office since its adopti~n .. 
nuisances: There are; however, other factors· of more in 1913, rather than the Political Code· and· its .. · 
persuasive significance which compel the conclusion successor, the Government Code. That being true, the 
thatthe duty rests upon the district attorney. *673 ' provisions "674 of the Government Code relating to 

county counsel ·would not apply to the situation 

The charter provides that each coilnty officer shall 
have the powers and perform the duties . now or 
hereafter prescribed by general law and by the charter 
(§ 25). The district attorney and county counsel are 
named as c·ounty officers (§ 21). The statute (Red 
Light Abatement Act) expressly and particularly 
irnpcises . upon district 'attorneys the. dufy: . of 
maintaining actions .in <:lcjuity. -to. abate houses of 
prostitutionp (Stats., 19.13, p. 20,' §§ 2; 3.) "A' civil 
.action may be brought 'iii the name of the people ·~f '. 
lb Si.!!te •.Jf ;::ttlifumlii to- abate a· public nuisance ... 
by the district attorney of any county in which such 
nuisance exists ... and such district attorney ... of any. 
county :;. in which such nuisance exists must bring· 
such action whenever dire~ted by tpe board of 
supervisors of such county ... " (Emphasis ·added.) 
(Code Civ. Proc.,.§ 731.)(See, also, Gov. Code; § 
26528.) Thus the particular duty with respect to 
abatement of public nuisances is that of the district · 
attorney. That is a factor with some significance as a 
particular statutory provision should. prevail over. a 
general one. (Civ. Code, § 353'4; Code Civ. Proc., § 
J 85 9; Division of Labor Law Erlforcement v. 
Moroney, 28 CaL2d344 [170P.2d3D 

(2) Under the general law, in· any county with a 

where the o.ffice of county counsel is established by 
charter in the manner here appearing. It is true the 
charter gives to the county cociisel tlie pow-ers' aiiif 
duties provided by general law, but the provisions of 
the Government. Code with reference to county 
counsel are not general in the sense that they apply to 

. · ·all Co!lilty counsel however they_ hold_ office, They 
. . apply oiily to . county counsel appointed thereunder. 

Thus it follows that the ociilnty counsel here does riot 
~ave :·thi(po_wers and.• duties. of. a d.istri.cL attorn·~y · 
except as they _are given by section -22 of the charter. 
On the other hand, the district attorney has all the 
powers and duties conferred by the laws of the state, 
except as lirriited by the provisions of the charter. 

· (3a) Even if it be assi.iined that the provisiom of the 
Government Code on county counsel ·apply to· the 
Los Angeles county counsel, still properly construed, 
the duty· rests upon the district attorney. The 
abatement of. places under the Red Light Abatement 
Act i~ more appropriately tl).e . duty pf the district 
attorney since· it is compatible with· his duties as 
public prosecutor. It will be remembered that the 
proceeding is prosecuted in the name of the People of 
the state, as are criminal prosecutions, which 
indicates that the county as su_ch is· not ·as much 
concerned as the People of the state. The Government 
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Code, in speaking of tbe duties of tbe district and other like places, wbere acts of lewdness and 
attorney, states that he is "the public prosecutor and prnstitution are habitually practiced and carried on as 
must conduct on behalf of the people all prosecuiions a business: The act, in other words, represents only 
for public offenses and prosecute actions for the the concrete application of the state's power of police, 
recovery of fines, penalties, and forfeitures" accruing and, preferably· to the courts of criminal jurisdiction, · 
to the state or his county. (Gov. Code, §§ 26500-· invokes the aid of the civil courts as the most certain 
26502, 26521.)Proceedings under the Red Light instrumentality for the suppression of an evil which 
Abatement Act are somewhat in the nature of actions has been by the legislature deemed of so pernicious a 
to recover penalties or forfeitures, for thereunder the nature, in its effect upon society, as to bave actuated 
fixtures and paraphernalia in the place abated are that body in denouncing its practice as a public 
partially forfeited and the place may be closed to use crime." (People v. Barbiere, 33 Cal.App. 770, 775 
for an)' purpose for a year. (Stats. 1913, p. 20, § 7.) (166 P. 812].) (3b) Hence we think that section 27642 

· (4) It is penal in .. ~!lture. (See State ex re( Whal! v. of the Government Code reserving to district 
Saenger Thea~·es Corp.,· 190 Miss. 391. (200 So. ···attorneys the duties of public prosecutor should 
442]; Hoffer man _v. Si~nmon~, 17."Z.. Misc ... 962 (32 .embrace tile abatement of such nuisances. 

.;-.. --·-· :.·•'·N:Y:S,2d"244").) Whl!e.ai:tions to.abate:imisances are ,.,~,:·:-;_... ,, · 
... ,,,. :./:considered·ccivil in nature (cases .cited supra.) the'" .... 1t:'fiillows"froni the foregoiiig'factors that it is·t!~~ .. _, ""' ... _ .. 

. abatement ()f h1rnses of prostitlltion is. in aid of. and .duty of the district attorney rather than• tire county · · : ; · ' ·_·· 
· ·. ,.. · · ., " · 'auxiliary to tl1e enforcement of the crlinimil' law.' counsel to prosecute actions for abatemeii(ot' hoiises-.'.c}.Y'-c•i-' '~·:: .. 
;.; ·, ·· .,:,: :( ·"'Such.~p]a~es are declared public nuisances .. (Stats. of prostitution. •· .... ,~,_~\::::;;~.'.: ci"!/::} .. 
:_: · ·.· ·1913 ::§:·2P) Each and every day a public nuisance is 
. :." .. c. .. o, ; .'. ri.iairihime'd' 'iii'' a"""ii'tipiiraie""'.(ifi'ense and is a 

misdemeanor which it is the duty of the district *675 
attorney~ to prosecute by continuous prosecutions. 
(Pen. Code, § 373(a).) In general, any person 
maintaining a public nuisance is guilty of a 
misdemeanor. (Pen. Code, § 372.)It iB aptly said in 
People '_i1: Barbiere, 33 Cal.App. 770, 775 (166 P. 
812): "T!Je general object of the legislation involved 

·' ·in the si"-id _act (Red Light Abatement Act) is, it is 
obvious, ,,no different from that of certain penal 

"'·"·:_; .. · '"'"· -statutes 'which .. have been upon. tqe pages . .,of our 
. lawbooks for many years. Sections 315. and 316 of 

"the Penal.. Code declare it to be a misdemeanor-for' 
-·.:· · · .. · any persori.tq .keep or reside in a house of in; fame in 

.-.: :::·:.·,.: . .-.'"'""·"'this,.state;e.resorted .. to for purposes of prostit~tion or . 
lewdness, or to keep a disorderly house, or any_ house 
for the purpose of assignation or prostitution. And the 
last-named· section further places a. ban -upon the act 
of letting or leasing property to another, where the 
owner of the property lmows that the same is to "be· 
used for the purpose of assignation or prostitution, 
and makes such act .a mis_demeanor. · 

"Tbe abatement act is only in furtherance of the 
policy of the state as established by the sections of 
the Penal Code above adverted to, and differs in a 
general sense from those sections only in that, unlike 
those sections, its design was to establish a su=ary 
method, through the civil processes of the law, for 
putting a stop to the maintenance of houses of ill 
fame, as that designation is commonly understood, 

,,. . . 
·(5) That ·ma:ndainus is the proper rerriedy. iS···c1eai ~· AS-·-·- ·. ·· · · · -· ·· -- · ··· 
pointed out above, the district attorney mi.ist or s/;a/l ':',"'·: ·· 

. bring an action to abate a public nuisance when so 
directed by· the board of supervisors. (Code Civ. 
Proc., § 731, supra;Gov!6?6 Code, § 26528.) 
"Shall" is mandatory (Gov. Code, § 14), and certainly 
"must" is also. The writ of mandamus issues " ... to 
compel the perfonnance of an act which the law 
specially enjoins, as a duty resulting from an office 
... "(Code Ci.v. Proc.,§ 1085.)The statutes (Code Civ .. 
Proc., § 731; Gov. Code, § 26528) specifically 
"enjoin" upon the district attorney "as -,a duty 

· ·. i-esultllikffori:i (his) office" the bringing of actions .to· . 
. ·abate public nuisances wi1en directed by. the board of 

supei:visors." It may well be that where be is not 
directed by the board he has some discretion in the· 
matter (Code Civ. Proc., § 731; Stats., 1913, p. 20, § 
3), but plafoly there is none where he is "so directed. 
Moreover, in this case he .refuses .. to exercise any 

. discretion he might have as his failure to act is based. 
solely upon his claim that the duty rests upon the 
county counsel; thus mandamus wouid be proper. 
(See Hollman v. Warren, 32 Cal.2d 351 [196 P.2d 
562].) 

Ordinarily a district attorney cannot be compelled by 
mandamus to prosecute a criminal case (see Boyne v. 
Ryan, 100 Cal. 265 [34 P. 707]; 55 C.J.S., 
Mandamus, § 69(f)) but here the mandatory duty to 
prosecute is imposed upon Jilin and the statute leaves 
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him no discretion to exercise. In Boyne v. Ryan, 
supra, the court seemed to feel that mandamus would 
not lie because the court could not supervise the 
many ramifications of the prosecution of the action. 
In_ the. instant case, however, the district attorney is 
not refusing to prosecute the action for any -reason· 
other than his view that he has no authority under the 
_law. Under these _circutjlstances. we may"-.presume .. he 
will diligently prosecute once he has commenced the 
action. (See Code Civ. Proc., § 1963(15).) 

.. . ... · .... •; ..... · ... " ...... . 
It is ordered. that. a-peremptor.y . .writ.:'Qf. inEindamus 

. ·.~~' :: .~S1~~~ -~ :P.J;:~~~:.~~~~·~:; :~~v.;;·~.r:. ·:~··fi'._'1':. i~ ;~:~:". 2;. 
0

! .i/,~~i_;:;-·':~~ ·. · · ·· 
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H 
Court of Appeal, First District, Division 3, California. 

DIABLO VALLEY COLLEGE FACULTY 
SENA TE, Plaintiff all9 Appellant, 

v. 
CONTRA COSTA COMMUNITY COLLEGE 
DISTRlCT et a!., Defendants and Respondents. 

No, A108713. 

March 21, 2007. 
Rehearing Denied April 6, 2007. 

· ;,:,;·,·Review Denied June 27, 2007. 
. .. 1: ··::· .••.• . . ·.· :.•'. · . .' .. : 

250kl 87 .9 Review 
250kl 87 .9(6) le Questions of Fact: Most 

Cited Cases 
Jn mandate and declaratory relief proceedings, the 
appellate· court defers tO the trial court's findings of 
fact if they are supported by substantial evidence. 

. [2] Appeal and Error 30 '8;;;;>893(-1) 

30 Appeal and Error 
30XVI Review 

30XVI(F) Trial beNbvb 
· · :.30k892 Trial De,Novo'" .. ·····"' 

30k893 · Cases Triable . in -Appellate Backg~mi'iicf:- · 1·Faculty senate: of·community college : · .... 
filed petition for · a writ- ::of.i:mandate ·. agafusi.,,· ~::.:-·.: . - Court 
community. college district;. and, .a compla_int:fot>>/: .. -·- • .. ,._,,' · '3oks93(1) k IIl'GenerEiL Most Cited. 

··:-·~. -· ::·· 

declaratory_relief against Chancellor. Faculty.senate: · · · Cases . . _. _ · ·. ''·.···· · · _ ·· ·_ _ _ , , .... 
· alleged ::that district ·was required to engage in Where the 1ii'aterial · facts are llhdisputed; · tbe--trial 
collegial consultation with senate _before effecting .. an . court's interpretation of a statute is subject to de nova 
administrative reorganization: The Superior _Court, 
Contra Costa . County, No. N03-0005,Steven K. 
Austin, J., denied relief, and faculty.senate appealed. 

Holding: The Court of Appeal, McGuiness; P.J., 
held that community college district was not required 
to engage in collegial ·consultation with faculty senate 
before effecting an administrative reorganization .. 

. ~ . ; ), .... , . ... , .. ,, .. 

·.' W~St H eadribtes 

[1] Declaratory Judg~ent 118A b393 

ll 8A I>eclaratory Judgment 
l J 8Aill Proceedings 

l l 8AIII(H) Appeal and Eirnr 
l I 8Ak3 92 Appeal and Error. 

.. :; :• 

118Ak393 1c: Scope and Extent of 
Review in General. Most Cited Cases 

Mandamus 250 €=187.9(6) 

250 Mandamus 
250Ill Jurisdiction, Proceedings, and Relief 

250k187 Appeal and Error 

review. 

[3] Colleges and .Universities 81 <f:;;=7 

81 Colleges and Universities · 
81k7 k. Governing Boards and Officers. Most 

Cited Cases 
Co= unity college district .. ':YfiS . not_. re.quired,. by . 
applicable regulations tii ' "ehg~g~- -- 'hi' cbllegiai' ';· . . 
consultation with a college's academic senate before 

..effectirig an . adinlliisfratjye 'ieorg<foiiiif_ioh; :-;;ihli:li''. '; 
consisted of hiring profe'ssiona] dean's fof irianii'g6rial . - - ·.: 
positions previously filletfoii''~"·'piJrt.:tlineri:ias]s''iJf ... , · ·· · 
faculty members; district's· administrative 
organization could not be construed as a "district or 

. college governance structure" wltbin the meaning of 
.regulation, _and, moreover, the management .systeni 
was not "related to faculty roles." 5 CCR § 
53200(c)(6). · 

[4] Administrative Law and Procedure 15A 
€=413 

I SA Adininistrative Law and Procedure 
l SAIV Powers and Proceedi.llgs of 

Administrative Agencies, Officers and Agents 
15AIV(C) Rules and Regulations 

l 5Ak412 Construction 
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l5Ak413 le. Administrative 
Construction. Most Cited Cases [7] Administrative Law and Procedure 15A 

~796 . 
Statutes 361 €=219(1) 

l 5A Administrative Law and Procedure . . 
3 61 Statutes J 5A V JudiCial Review gf . Admiliistrative· 

361 VI Construction and Operation Decisions . 
361 VI(A) General Rules of Construction l 5A V(E) Particular Questions, Review of 

361k213 Extrinsic Aids to Construction 15Ak796 k. Law Questions in General. 
36lk219 Executive Construction Most Cited Cases· . 

. 361k219(1) k. 'ln General. Mo~t Two broad categories of factors are relevant to a 
Cited Cases court's assessment of the weight due, an agency's . ,, ... 
Although the final responsibility for interpreting a ll:iterpretation of a legal text: those mdiciatillg th.at the 
statute or regulation rests with the court, judicial agency has a comparative interpretive advantage over 
d~fe,rence must often be ac9orded to the constr~ction thnoillts; ·ancl those indicating that the interpr.et~tion ., _ .. 
·applied by an agency charged with the· law's· in question is'prob~oly'corr66f · ~·:.· '·· -·· ,, ........... . 
administration and enforcement. -.~ ·· · ·· - · 
Bee· 9 Wilkin, Ca( Prrfcedure (4th ed 1997J::· .· · · '' [8] Ad.rii'nistratlv~· Law and Procedure 15A :·"· ·' 

. Administrative Proc~ddings,-'f J.11 et seq.; Cal. Jur,·, .::. : · .... ~796 " . 
3d,'A.dministrative'Eaw, §"147 et seq. · · · ' . 

~7/\5.d1ministrafrve .. Law .. and_. Procedure . ISA . , ... '. ... : i SA-Administrative·Law and Procedure 
'V"'"" 15AV· ·Judicial Review or' Administrative 

l SA Admiriistrative Law and Procedure 
15AV Judicial Review of Administrative 

Decisions 
l 5A V(D) Scope of Review in General 

15Ak7 51 k. Limitation of Scope of Review 
in General. Most Cited Cases 
Quasi-legislative administrative decisions are 
properly placed at tbat point of tbe continuum at 
which judicial review is more deferential; ministerial 
and' informal actions do not merit such defei'ei:ice, and 

· t1ierefore lie toward, the ·opposite. end of 'tb.e " 
continuum. 

[6] Colleges and Universities 81 €=7 

81 Colleges and Universities 
'slk7 k. . Governing Boards and Officers. Most 

Cited Cases 
Court of Appeals would accord some weight to the 
Chancellor's interpretation of state regulations 
requiring collegial consultation for policies relating 
to academic and professional matters; Chancellor's 
careful consideration of the issue was evinced by' his · 
having issued four legal opinions, and Chancellor had 
consistently interpreted the regulation so as not to 
require collegial consultation for management 
reorganizations. 5 CCR§ 53200(c)(6). 

Decisions . . ..... 
15AV(E) Particular Questions, Review of 

15Ak796 k. Law Questions in General. 
Most Cited Cases 

. An agency has a potential interpretive advantage over 
the courts if it has developed a specialized expertise, 
especially where .tbe legal teit to lie interpreted is 
technical, obscure, complex, open-ended, or entwined. 

. : with.issues of fact, policy, and discretion. 

[9) . Administrative Law and .Procedure ·· 15A 
'€=413: :, 

. ..:... ~·· ..... 

! SA Administrative ·Law and.Procedure 
15AIV Powers and Proceedings of 

Administrativ~ Agencies, Officers·imd Agents · 
15AIV(C) Rules and Regulations. 

l 5Ak412 Construction 
! 5Ak413 k. · Administrative 

Construction. Most Cited Cases 
A court is more lilcely to defer to an agency's 
interpretation of its own regulation than to its 
interpretation of a statute, since .the agency is likely 
to be intimately familiar with regulations it authored 
and sensitive to the practical implications of one 
interpretation over ano.ther. 

[10] Administrative Law and Procedure 15A 
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€::=:>413 

I SA Administrative Law and Procedure 
1 SAN Powers and Proceedings 

Administrative Agencies, Officers and Agents 
15AN(C) Rules and Regulations · 

15Ak412 Coii.struction 

of 

15Alc413 k. Administrative · 
Construction. Most cited Cases 

Administrative Agencies, Officers and Agents 
J SAN(C) Rules and Regulations 

l 5Ak412 Construction 
. 15Ak413 IC. Admmistrntive 

Construction. Most Cited Cases 
In interpreting reglllations, the court seeks to 
ascertain the intent ·of the agency issuing the 
reg.ulation by giving effect to the usual meaning of · 
the language used so as to effectuate the purpose of 
the Jaw, and by avoiding an interpretation which 
renders any language ·mere surplusage~ 

With respect to whether an agency's decision is 
probably correct, factors suggesting such. correctness 
include: (1) indications 'that ·th~·' illte{µretafioii ;,.,as 
carefully considered by senior agency officials; and · **295 Law Offices of Robert J. ~ezemek, Robert 
(2) evidence that the agency has 'consistently Bezemek, Oakland, and Patricia Lim, for Plaintiff · 
maintained its interpretation, especially over. a h;mg ....... _ ap.d Appellant. . . . .. ·· · 

· period of time .... :.. . ... ... .. ·• ,.~'''":,;;,., , .......... :, . · ·:. · .**296 Diep_enbrock Harnsai:i;teai-en L: Diepenb,rnck;.: ·• . 
· - - ···· , ... '· · · · ·. ··' ·'· .::: :· ·Gene K. Cheever; Sacramento, Lara M:· O'Brien; Faif ':··· .' · .. · 

· · <·,~::'-- :{Jtt,~·.-.A.dittiniStratiV~: L~W'·. oilCf'.· ProCe~:i"~re':. iSA.,; ··· · ·.Oaks! as Amicus Cufiae on behs.If·of Plaintiff"arid. '., 

.. ,:~::·::'·;:'R,Ji6'': .... '.' · ... ,. .-.... · Appellant. 
.. ::·-. : " · · .,-. Shupe and Finke!stein,.JO!iJ:i A. Shupe, San Mateo, 

.... i s·~·Ai:inifursfrative· Law·,and··Proc~dili"t~;: .. :'~· ,-.~·,, -.~·-~.,.;._ . ·. · .-·.···. ·.· ... . for ." .. Def~ndant .... :.~d ·:· Respondent .. Contra Costa 
·-:::1"s·A·: v · J a··'· 

1
·- R. · · · · · · Community .. College DistriCt: · · ·· · · · · · · ·· 

. . : · · · .. u 1c.1a ev1ew of -·Administrative 
Decisions · Bill Lockyer, Attorney General, Jacob A. 

I SA V(E) Particular Questions, Review cif' "Appelsmith, Senior Assistant Attorney General, · 
l5Alc796 le. Law Questions in General. Miguel A. Neri and Fie! Tigno, Supervising Deputy 

Most Cited Cases · · Attorneys. General, Karen Donald, Deputy Attorney 
Whatever the force of administrative construction . General for Defendant and Respondent Chancellor of. 
fin~]_ responsibility for. the interpretation of the la~ the California Community Colleges. 

:est~,wi~h t?e courts; .at most administrative practice 
1s a _ _.y,ie1ght LD the scale, to be considered but not to be 

· inevitably followed. 

McGUINESS, P.J .. 
*1027 ... This case concerns whether the Education 

. Code-~~- applicabl~ r~gu!ations r~quired a community 

[12] .Administrative .. Law and. ·-Proced.ure , ISA .. college· district-to· engage in collegial consultation 
'€;;:;iifr2.r.· ,.: .. · , . . _: )Vith a co~ege's aFiii:iemjc s'eil'af{before effecting an 

-"~""'. :, ,-:c,, c=:,. .•. ,,, ''''" ;.,. ~-dn~~?i.~lT~tive reor~irn.iiation: In s'epteII1ber 200 I; the 
· Pres1denL_ .cif. · Diablo Valley College . (DVC) · 

I SA Administrative Law and-Procedure· . _ 
15AIV Powers and Proceedings of 

Administiative Agencies, Officers and Agents · 
15AIV(C) Rules and Regulations · 

15Alc412 Construction .· · 
l5Alc412.I k. ·1n GeneraL Most Cited 

·Cases 
Rules governing the interpretation of statutes 
apply to interpretation ofregulations. 

also 

[13) Administrative Law and Procedure ISA 
~413 

I SA Administrative Law and Procedure 
I 5AIV Powers and Proceedings of 

announced that, as part of a . district~wide . 
reorganization, professional deans would be hired for · 
managerial positions previously filled on a part-time. 
basis by faculty members. The Diablo.Valley College · 
*1028 Faculty Senate (Faculty Senate) complained 
this change could not be undeii:alcen without its 
consent, based on regulations requiring collegial 
consultation for policies relating 'to "academic and 
professiilnal. matters." (Cal.Code Regs., tit. 5 §§ 
53200, 53203, subd, (a).) FNI After se~eral 
unsuccessful complaints .to the Chancellor of the 
California Community Colleges (Chancellor), which 
resulted in a series · of legal opinions from the 
Chancellor concluding the reorganization did not 
impose a duty of collegial consultation, the Faculty.· 
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Senate filed a petition for writ of mandate against the 
Contra Costa Ca=unity College District (District) 
and its governing board (Board) and a complaint for 
declaratory relief against the Chancellor. The trial 
court · agreed that the regulatioilJl did not require 
collegial consultation and- denied relief As the third 
neutral entity to evaluate the question; we reach the 
sa1,11e conclusion !iJ1.d. a1;Ijnil tbe judgrn~nt 

adopted AP 4111.07 or its successors. 

In addition, in 1982 or 1983, a description of the 
procedure for selecting division chairs was added to 
the collective bargaining agreement (CBA) between 
the District and ... UnitecL Faculty, . t)le . union 
representing faculty *1029 members in District 
colleges, .. The CBA identifies division. ·chairs as 
"management positions." The significance of this 

FNl. All unspecified section references are description's appearance in the CBA is another 
to Title" ·5 oC-the California Code of . subject of dispute between the parties. 
Regulations: , ..... ·: ... ,. ; :·::. · ,, . ., ''·" ., .. , .... . .. 

T' •• ;"_:~,·,~;:;:'');,' ;:2~.;.,! ,::. c'r' "'''~·,, . ,,.-,;;;:,:"; :'::,,, .';;;;;i'~,fu;,tbe' sprilig· of 200_1~ the 'chancellor of the' District 
BACKGROUND · (Charles Spence) determined · it would be · 

, : .-, •. -. - . . .. , ;,. _. :'i , :•'.:,·., ,,.,,:;p.'·''· ~:c~,,_,,:,::;-, .. ,;; ,-::;'_;_-;;-~': ',:i•.<,;-;:·c:;;/<iit9,y~t!tg~o_us · fo~ .. ~()_lle~~~::i?':~?:District:to,.~_witch-
- .. I.1Iist6ry-or:nvc Divisidn''C:liiiiffli'iid'tlie Cliilrlge"' ' '·' ----fhnnthe'division·cha.ir ·system; which' all"tlITl'l~'were• 

tci"Prdi"6's!iib-itiil Deo'iiif' - ·- - ·· · - ... , .... - · · using, lei" full-time management by professional 
__ . . ,,.: ... ·,.-,.".-''-:'.,;~· '',)L:'.'~2'.')'._- .---:: .... . __ ad.ministtators.::rn.ac60rdiiiice"with·this.a¢c~si0n, on'Ai . ~--'·'· :'-.".~'.>'.' 

. . . . .. :;.-,. .with rui · ~nn~~l~:~;~lli;;~~t of ~pproidmately 35 000 September 14, 20oi, DVC president Mark>~-d~l_stein ,.,.,. ;" :~:'·'-' ,/-ic.·,:,:i:: 
stU'J~1~:;'Bvc:·iS--one ·0r the largest 'cammi#i-ity - sent a memorandum t? au faculty and staff·a~;Yising-, . . ,;:\:,.·ch.:·; "-'"-':' 
· 1 _," · h """ · · · · · · .. them of the upcommg change. Because ·of--. the .. ·-·'""""" .... --"'" '- · col ~ges !Il_,nqi:t ern,,C"-l.ll.ornrn,..and 1t:ls one __ ofthree 

1 
• · ..... _, ... ·'"'''' - ...... • .. -::o:.·.: .... ---

colleges . m!niiigea -by. the Distiict, BeiiillilIDg in ~chool s. higl h. ~lliod!lnienEtd lastn~,.: alnioslt: yedarlounh dd 
approXiffiately _ 1968, . IiVC employed 'faCu!ty mstructio~a cal.en ar, . e eljl exp ame ·It a 
"divisidn chaifs" t() mana e··the'varicius acadeinic . become .mcrf?~_llJ:gly, djfficiµt ,for tti,e.: ,college ... to _ .. ___ ... __ 
divisions withill the college~2 bi'irision chairs were . ~ai_i~ge its i;trarrs effe~y~ly usmg PElfJ-tiJne faculty & -
nominated b)' .a'.majonty vote 'of full-finie 'facUlty O!V!SJOn chairs, who wo:ked fo~ only rune IIJ,()~tbs of • 
members witli.iri each <liv~ii;in·' arid tfieii ,appointed to the year and served rel~tively. br1ef tenns. ' 

. the position . by the Uriiversity ·president. Selected - · 
faculty members served up to two consecutive three- . IL Opinions of the State Chancellor and . Legal 
year teri:ns ~"'division"chalr .and continued lo teach .... -· .. Proceedings 

part~t~~~,~~~ ;~~.cll-~f.W'ci,._,l.~HP~.;~1:11!i~tffi8.-,~(J1fr.. - · 
service; a ·d1v1s1on ·chmrgenerally-resumed filll"time Although the change from division - chairs to. 

teacli~g. r.~f P,,o~!~.!!-i,~~~.:, "D,!YJ~~Ol)- •. ~b_a~~ ... ~7~-~~ .. -~~--ri .,.." : , .Piofe,s_~jo.n.~: qe,allS was fl9.~!lP!!l~_,at .PJA~r.:<J!llJ!lges iri -
... : ,,; P,r,st-llile;-. '!);lll.ney.g~fS' 'for(;• therr· .. _::.·aivisidhS.· ·"'l'li'ey '.".- ... ·;tllii :District, it_. was controversial at"J;>Y,C;, .. ·On•,.;· -- ..... ,.._. 

faciiitiitici' ''65mmhilfoatiol:i!i'·B&t:We-eff""fii'6ilitQ; and - - septembet 28, 2001, the- Faculty senate' :filed. ·a: -
admip)str'iitcfrs' 'iihl'lii~naged."'"moSf ·~specfo orthe - -formal complaint 'with statewide Chancellor Thomas 
facultY's invo\veinentin'ccillege'adrililiistr~tlon.; ' - J. Nussbaum argufug ~t~t~ f~gllia~cini )-!{qcirtid_' the 

- -- Distric,t tq consii)t t:OH!f~@y, with,,pv<::; .facu~ 
-· rif:i.' ;,Diyisi:an'~ r'~-f~f~ tii" itV~~grb~afo·oF": before implementing the proposed.reorgimiiation. · ·· 

related acaden:iic disCiplmils'.' ~ . --... - · ··, - .. ·· - · · - Specifically, the Faculty Se11a~. iµainfained that the 
· · - - reorgaajzation was an: "academic or professional 

matter[]" requiring consultation (§ 53203, subd. (a)) 
because it would alter faculty roles in governance (§ 
53200, subd. (c)(6)). For such matters, Boru;d policy 
requU:ed the· District tci reach "mutual agreemenf' 
with faculty· ·before · they -could .legally make the 
change. 

The di~isio!l chair m!UJ.agement system at DVC _was 
first memorialiied in writing in Ji.ine 1977, when it 
was added to the District's Actn;:inlstrative Procedmes 
Manual Eis M 4111.07. Tb~ District moved thi{ 
proviiiion into diff~rent manuals- o\ier ""'297' -t,lfe 
years, but the descrfption of divisio!l .• ~hair selection 
proceqtires and responsibjlities remained 
substantively unchanged, The parties dispute whether 
any cif these acts were accoiilpa~ied by collegiai 
consultation and whether the Board ever formally 

FN3. Mr. Nussbaum served as Chancellor of 
the Califoniia Cornriiunity Colleges from 
May 1996 to January 17, 2004. The current 
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statewide 
Drummond. 

Chancellor is Marshall DVC's division chairs with full-time deans in 
December 200 l, and the Faculty Senate renewed its 
complaint with Chancellor Nussbaum. On July 22, 

The Chancellor has statutory responsibility for 2002, the Chancellor issued an exhaustive opinion 
establishing "minimtim conditions" and· ensuring (legal opinion 0 02-19) reviewing all aspects. of the 
these conditions are met at state community colleges District's reorganiZation, including the change from 
as a prerequisite of their receipt of state funding. division chairs to deans. He conduded the 
(Ed.Code, §· 70901, subd. (b)(6).) One "minimum regulations require collegial consultation. only for 
condition" is the requirement of collegial "matters that go to the heart of faculty expertise," 
consultation with academic senates under certain based on "their expertise as teachers and subject 
defined circumstances. (§§ 51023, 53200, 53203.) matter specialists and. their professional status." 
The Chancellor treated the · Faculty Senate's Consistent with this understanding, the Chancellor's 
September .2001 Jetter (B.i:lcl: sul:jseql.lent letters). as a. . . . office had developed a general rule that management 
minimum conditions complaint triggering the office's reorganizations do not require collegial consultation, 

.. duty to .~yestigate,..and on October-.23, 2001 he and the Chancellor discerned no reason. to. depart 
'issued ~~efos{ of several.legafopiriioris addfes~ing , •.. from this. ruJe .. with regard to the.· District's 

·:'the propo'ii'iil fo)epfoce division chairs with ful]:time "rebrgaiiizatiori."'. ; specificaJJy, because ·the.: 
.. deans. . . . .... : ,;, ...... · •reorganization ·concerned only management.. of ·the 

Legal op.inion L 01-26 reported. that the Board had. 
· ·. tabled~~l;l~:proposed- change for· 90 days to allow for 

continuing informal discussions between the *1030 
DVC faculty and administration. Because the Board 
·had taken no action to implement the reorganization, 
the Chancellor observed a formal complaint about the 
lack. nf. _collegial consultation was "technically . 
premature." Nevertheless; in order ·to provide 
guidanc~, the Chancellor identified specific changes 
*"298 th_!lt might require collegial consultation if they 
were implicated by the District's actions, but he also' 

. repeatec!::the gener!J,l,.rule-set_ forth in his September 
1997 advisory 'opiniC?.n. on shared-. governance (legal . 
opinion M 97-20)-that mere changes ·to a District's 
administrative "ofganjzation .. do'.iiot reqtifre·.·collegial·. 

. . consultapon'. Tue Chancellor issued. a second opinion · 

. "" alirii5s'C a; ii:i"orith later .. Legal opinion· L . 01-31 
(November 15,. 2001) repeated the prior opinion's 
conclusion that changes in the District's management 
structure "mighf' require coll'egial consultation if . 
they could be construed as affecting faculty roles in 
governance. However, consultation would not be . 
required if the change was merely to a past practice. 
rather than to a policy. In addition, because the 
division chair practice was outlined in the CBA with 
United Faculty, the Chancellor believed collegial 
consultation would be inconsistent with a regulation 
exempting the provisions of collective bargaining 
agreements from such consultation obligations (§ 
53204). 

The Board fonnally approved the replacement of 

colleges, it did. not. affect "governance'.;str49rures :'.:': .... ·· 
I.. ..• •-· .. , " . ,; 

related to faculty roles"'(§ 53200; subd: (c)(6)). The · 
Chancellor also found that the . faculty's role ·i!i. : 
selecting division chairs was established through the. 

·Collective bargaining process, and colle,gial 
consultation on the matter was therefore precluded. 

On January· 8, 2003, the Faculty Senate filed a 
petition for writ of .mandate (Code Civ. Proc., § 
l 085) against ihe District and the Board and ·a 
complaint for declaratory relief against . the 
Chancellor. Later in January 2003, coUnsel for the 
Faculty Senate sent a letter to Chancellor Nussbaum 
advising him that the Senate had just discovered the 

. existence of a District policy .for the selection of 
division· chaiis. This policy, which counsel· 
represented had been in effect for. 'illany. "years; was 
contained in the District's Curriculum and Instruction 
Procedure Manual. Tue Chancellor respond~d with a 
fmuih *1031 opinioIL In legal opinion 0 03-13 (May 
2, 2003), the Chancellor observed that, just like AP 
4111.07, there was no evidence the provision in 
question was ever adopted by the Board.FN4 , Tue 
Chancellor therefore continued .to' maintain colle!!ial 
consultation was not required, and he reiterated "his 
additional conclusions that the division chair 
procedure· was not ·an "academic or professional 
matter" requiring consultation (§ 53200, subd. (c)) 
and that the parties' ·cBA precluded such 
consultation. 

FN4. Indeed, the Curriculum and Instruction 
provision was simply one of several 
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successive versions of the procedure 
originally described in AP 4111.07. 

p. 447, 13 'Cal.Rptr.3d 25.) 

[3) The District and the Chancellor, respondents 
After a hearing, on October .13, 2004, the trial court herein, both adopt the trial court's interpretation of 
entered an order denying the petition for writ of the applicable regulations. In addition, both liken 
mandate and denying. '.'all relief ··requested in:- the· . · · ·*1032 the Chancellor's .office.'.to a state· agency and 
complaint for declaratory relief" The court rejected argue the Chancellor's interpretation of the 
the *"299 respondents' argun:ients about the .. absence · regulations must be accorded deference unless· it is 
of a Board policy, interpreting the collegial clearly erroneous. The District repeats several 
consultation regulations as "applying to established alternative arguments that the trial court rejected ... 

·practices, as well as to formally' approved policies." (concerning the Faculty Senate's standing, lack.of Ii• -".• .. 
Further, the court found the District and Board were Board-approved policy, and the provision regarding · 
estopped:·:,;fi'.om · :denymg·- 'ffiiit~: the: division· chaiT division chairs iii. the. CBA)-and-adds :a new claim' - ·:' · 
structure was an approved policy by their lmowledge that the collegial consultation regulations are invalid 
and appro~-'ca.l •of this job.descripfion over_ the· years, c : .. because they exceed.the·.shared governance authorlty· · . 

.tliroi.igh'"v'aricius:p'olicy ·ru:id p'rocec:iiire· manuals: The'~'''' granted to academic·seriates by the Legislii.urre;~Jv'P' .· ·_ .. ~··.~ ·, 

cow1 also rejected the·r·esp011dents' ·aBsertion that the. do noi address these alterna,ive arguments bi'£ause .. 
. CBA pr~cluded "i:ollegial 'consultathin, based' on•''ii'.i';.;; ,,. · we agree .with. tbe :.trial court's- conchision that the . · .re;·, _,. 

·finding that. neither side intended the CBA to··be'=-h·,;r:•.>: ·regulations did ·not.'reqiiire·collegiiiL Coiisultation;:f1;.1r':<i:::;;,,:::-·:,:.c:·. : .. · ::.· 
binding· on:· the ... subiect of• the-_ divisio~ chaif.~'"1,1•1.is:r.fue specific1managiment,r,eorgani~ation:!111Phimented· ::: \ · 

- --:nanagement structure. 5 However, ilie trml court-·· ··" .- atDVC. · · · ·· .. , .. · ·- ·· ...... _._._.:_ ··---,.·-·- "<--· ....... ·:. _ 
agreed with 'the respondents that the· regulations did · · · - · · · - · ...... . 

not require collegial consultation .because the .switch-- · I. Legislative and-Regulatory Framework.' ··· · · 
froin division chairs . to. deans·· did. not implicate .. : _-. · ' - ·· · · 
"district and college governance structures, as related 
to faculty roles" (§ 53200, subd. (c)(6).) The court .. 
interpreted .. the. _regulations_ as ... requiring._ collegial 
consultation· only when a change in a college's 
governing structure diminishes the faculty's ability to 
·perform their unique '-'faculty roles," as opposed to 
roles they might serve in management. 

- . 
FN5.-The court also obsi:r"Ved··this provision 
·co~Jd ~qt,]JaY.e been a,negoti.able tenii in the. ,.. _. -
CBA because modificatiCm of a·managemenf 
Sl'.l! c,tµre _ WIJS _ exclusiyelY. .. a -IJ1an_a.geil\ent ·· . · 
prerogative. .. . · 

•;;..·· 

DISCUSSION 

[1][2] In mandate and declaratory relief proceedmgs, 
we defer to th·e trial court's :findings of fact if they are 
supported by substantial evidence, (Franzosfv. Santa 
Monica Community College Dist. (2004) 118 
Cal.App.4th 442, 447, 13 Cal.Rptr.3d 25; Dolan-. 
King v. Rancho · Santa Fe · -A:ssn. _. · (2000) · 8 l" 
Cal.App.4th 965, 974, 97 Cal.Rptr.2d 280.) Where, 
as here, the material facts are undisputed, the trial 
comfs interpretation of the Education Code is.subject. 
to ·de novo review. (Franzosi v. Santa Monica 
Community College Dist., supra; 118 Cal.App.4th at 

In 1988, the Legislature enacted Assembly Bill No. 
1725 (AB 1725), which provided for substantial; 
changes in the adniinistration and governlince"of_the:: 
state's community colleges.FN6 (Stats.1988, ch. 97'.i; 
§§ 1-72, pp. 3087-3144.) AB ""300 1725 established: -. · 
a statewide board of governors and charged this body · 
with. establishing minimum standards to · goverri·.-,,::· .­
academic ... matters; . hiri11g, . ' administraticiri' 'and - .... -
governance. -(Stats.1988, ch. 973, § 8; pp.:. 3102~-, ... 
,3;J os.r· -Ari10ng ·several other_ :addi.tiorii( '. !l-n<l)::>,' . 
amendments tO the . Edt:cr1tio:i Code, newly ~~~.cd 

-Education· Code section 70901, subdivision (b)(l)(E) ~ · 
required the statewide board of govern.ors.-• fo' _... · 

.. establish: "Minimum standards governing procedures 
- established by governing b~ards . of community·_ . 

college· districts to enilure faculfy, staff, and students 
the right to participate effectively in district and 
college governance, and the opportunity to express 

· their opinions at the campus level' and to ensure that 
these opllllons are given every reasonable 
consideration, and the right of academic senates to 
.assume ·· ·pnmary - ·responsibility· ·" for· .. -·· making 
recommendations in the areas of curriculum and 
academic standards." (Stats.1988, ch. 973, § 8, p. 
3103.) 

FN6. We grant the Chancellor's request for 
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. judicial notice of legislative . history 
concerning AB 1725. Other requests for 
judicial 11otice, filed by the Faculty Senate 
and amicus curiae Academic . Senate for 
California Community Colleges, are denied 
because · they concern arguments not 
addressed in this opinion. 

With input from the statewide academic senate, the 
state Chancellor's office and others, the. statewide 
board of governors : promulgated r~gulations :. to 
implement this "minimum standards" directive for 
shared.· :governance .. ·The:::Tegulatio~s.-::dU:ect .the . 
governing boards of local community college 

·districts :to:adopt .. policie~·:for.: delegating.:.authority to 
aca.demic':senates:· Such· a' policy ·must provide, .f!f ~.· .. ·. 
miirimiii:n; "fuiit the governmg board oniSC!esfgnees : 

., _. · \viU:~fOn:Sult:· COl~egially. ::With'.: the :-:acB.deniic- ·senate. 
"':.· .'• ····· ·· · · 'wheri(adojitingqfolicies~arid'.procedirre!ic•on'•academic 
...... · ''''" •'···.iiiid:pri5fe,ssionalimattersl'C§:53203; si.Ibd. (a):) *1033 
... · · · .:. "Academic •.an~L professional. matters". ,are . .defined 

- ,· 

.. ·, ' ~ } 

exclusively . as: "(l) · curriculum, including 
establis.hi!ig· prerequisites and placing coiirses within 
disciplines; [ii] (2) degree and· certificate 
requirements; ['ifl (3) grading policies; [ii] ( 4) 
educational program development; ['ifl (5) standards 
or policies regarding student preparation and success; 
[ii] (6) district and college governance structures, as 
related to faculty roles; liD (7) faculty" roles and 
invo1iiement in accreditation processes, iilciuding 
seJCstudy' ·and annual repmts; ['i]] (8) pql,\cies for 
faculty professional development activities;: liB (9) · 
processes· for program review; '['ifl . [and]· (10) 
pi;9q~~~es f?r. In.stifutiqrial . · pliilllliiig ·;.an.~;; budget 
development .~ .. " (§ 53200, subd: (c):) BeyCind:tl:iese 
I 0. subjects, co)!~gial ~onsultation mitT='lii~6c'.jj'e · ''•· ,. 
required for '.'other academic and professional matters 
... mutually agreed upon between the . governing 
l:ioarir and 'ihe· academic seiiaie."(§.K32oo, subd. 
(c)(.11).) · · 

.... _,_ .. 

Collegial consultation may take either of two forms, 
as decided by each local district. With respect to a 
particular subject, the district may decide to "rely 
primarily upon . the advice and judgment of the 
academic senate," in which case, absent exceptional 
circumstances, "the recommendations of the senate 
will nonnaily be accepted,"(§ 53203, subd. (d)(J).) 
Or, the district may elect to require "mutual 
agreemenf' with · the academic senate for ceriain 
subjects. In such cases, when an agreement is not 

reached, "existing policy shall remain in effect unless 
continuing with such policy exposes the district to 
legal liability or causes substantial fiscal hardship."(§ 
53203, subd. (d)(2).) 

In accordance with· these regulations, fue District's 
Governing Board adopted Board Policy 1009, which 
stated ·that the Governing Board would consi.ilt 
collegially with the District's academic senate "when 
adopting policies and procedures on academic and 
professional matters as defined in. Title .5.,. Se~tiqn,,, .... ·..• , ... 
53200(c)." Board Policy 1009 sets forth the same· 
categories of "academic .. and- professional matters11.: ... 
defined in section 53200, subdivision (c), and it 
provides· that the• Board will .'.'rejyc,primarlly upon the.."'.· ,·: . , : ... ,~ .. 
aovice and_j\]dgment'' of**301 thTaciideilljc senafo;··;. :· ~ .·• · 
with l:espect to curriculum,. degree requirements and . " 
grading,.and will "reach:mutual agreement;, with:tiie·:·. . • ~· .·.·.: 
academic senate with respect to all.other categories_: -.~;;.): •,·,:;.; '?:• ' 

. . '• · . .''. ~ .:.:' . : : : . 
II. Collegial. Consultation Not.· Required ·for.".:. 
Administrative Reorganization 

As diScussed, local community college districts must 
consult collegially with faculty senates only with 
regard· to specific "academic and professional 
matters." (§ 53203 .) No one has suggested ihe pames­
here had a preexisting agreement to consult 
collegially about the administrative reorganization 
that occmTed at DVC; thus; the question comes down 

.. to whether· the· reorganization comes within one of 
' the categories ' eminierated in section' 53200, 

sub'diy,ision (c). The . only .. p_o_tentfriily. relevant 
category ·in section· 53200,. as ;;,all . *1034_ ]James>' 
recognize,' is subdivision (c)(6), which identifies" ' 
"dist:lict and college governance ~tfiictures, as related 
to faculty roles," as an academic aiid professional 
matter requiring collegial corumltation. 

A.· Weight ·to be Accorded the Chancellor's 
Opinions 

[4][5] Although fue final responsibility for 
interpreting a statute or regulation ·rests with the 
court, judicial deference must often be accorded to 
the construction applied by an agency charged with 
the law's administration and enforcement. ( PVhitcomb 
Hotel, inc. v. Cal. Emp. Com. (1944) 24 Cai.2d 753, 
756-757, .151 P.2d 233; Spanish Speaking Citizens' 
Foundation, Inc. v. Low (2000) 85 Cal.App.4th 1179, 
1214, 103 Cal.Rptr.2d 75 (Spanish Speaking Citizens 
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).) " 'TI1e appropriate degree of judicial scrutiny in 
any particular case is perhaps not susceptible of 
precise formulation, but lies somewhere along a 
continuum with nonreviewability at one end and 
independent judgment at the other.' [Citation.] 
'Quasi-legislative ·administrative-·- -decisions are 
properly placed at that point of the continuum at 
which judicial review is more deferential; ministerial 
and informal actions do not merit such deference, and 
therefore lie toward the opposite end of the 
continuum." (Weitern States Pe11·oleum Assn. v. 
Superior Court (1995) 9 Cal.4th 559, 575-576, 38 
Cal.Rptr2d 139! 888 P.2d.1268.) 

[6] The parties dispute how much weight;· if:any,.we 
should accord -the Chancellor's · interpretation of : 
section 53~00; · sulidivisi6n (c)(6). w'h"n he was 

. general counsel. for the statewide board of governors, 
Chancellor- •. Nussbaum personally participated in 
drafting tlieTegtilations at issue in this case. Then, as 
Chancellor of the Ca~ifomia Community Colleges, he 
assumed 'responsibility · for enforcing these 
regulations, including the statutory requirement that 
colleges satisfy certain ''minimum conditions" as a 
condition of receiving -state aid. m7 Respondents 
analogize the Chancellor's office to an administrative 
agency an'd cite case law holding an agency's 
interpretation of its own regulations is controlling 

· unless it is plainly erroneous or unauthorized. 
(Calderon v. Anderson (1996) 45 Cal.App.4th 607, 
613, 52 Cal.Rptr.2d 846; Lusardi Construction Co. v. 
California Occupational Safety & Health Appeais · 
Bd. (1991) 1 Cal.App.4th 639, 645, 2 Cal.Rptr.2d 
297 .) •- \YhJ)e no. precedent _ 4.ir!Jctly . addr,es~es _th\s .. 
situation, a 'rule affording such great deference to . 
legal .:;pi;Jic.i1s-· issued by the Chancellor's office 
appears to be precluded by Yamaha Corp. of Anierica 
v. State Bd. of Equalization*"302 (1998) 19 Cal.4th 
1, 78 Cal.Rptr.2d l,960P.2d 1031(Yamaha). 

FN7. This authority was delegated io the · 
Chancellor by the statewide · board . of 
governors pursuant to Education Code 
section 70901, subdivision (d). 

[7] In Yamaha, the Supreme- Court distinguished 
between the level of judicial deference to be accorded 
to quasi-legislative acts, in which an agency *1035 
exercises its delegated lawmaking power, as 
compared with interpretive acts; in which an agency 
interprets the meaning or legal effect of a statute or 

regulation. (Yamaha, supra, 19 Cal.4th at pp. 7, 10-
11, 78 Cal.Rptr .2d 1, 960 P .2d 1031.) Whereas courts 
are bound by an agency's rnlemaking, so long as it is 
authorized by the enabling legislation, "the binding 
power of an agency's interpretation of a statute or 
regulation- is contextual: Its power to.persuade is both 
circumstantial and dependent on the presence or 
absence of factors that support the merit of the 
interpretation." (Id. at p. 7, 78 Cal.Rptr.2d 1, 96_0 
P.2d 1031.)Here, we are considering the Chancellor's 
interpretation of a regulation, as oppose9 toJ:iis quasi­
legislative act in draftii:tg the iegillaficiii:\tself. "The -- · · 
level. of. deference. due to an agencis:.-: regulatory. 
interpretation. turns on a legally informed, 
co=onsense assessment.of its merit:'in',the •context 

-· ·pres~iit~ci: .. [Citation.]" '. (State: ::'ft~T:/i;~: '::.Miitiial 
Automobiic Iris. Co. v. · Quackenbush. (1999) ·.-77 

-·-.··•, 't. 

Cal.App.4th 65, 71, __ 91 CaLRptr.2d;_'-38l;) -·More"·· •.. , .... · ,.,,,_.,.i.:,-.,_,-

~~~~:c~~~J~~~-~~re:~b~s0~l~ti.Jf'.:·~~~:~,~~~:1~-i~.;·:;;~;~·.,\,,,~:,~;fo~:11));! 
assessrllent 'Of_··.:··the . Weight" ·due . an.··· Elgeilcy 1 ~(=: · :. ·_-_ ···::._:·_·: -:;z~· 

interpretation: Those 'indicating that the agency has a·: · · 
comparative iilterpretive advantage over the courts,' 
and those 'indicating. that the interpretation .. in· 
question is probably correct.' [Citations.]" (Yamaha, 
supra, 19 Cal.4th at p. 12, 78 Cal.Rptr.2d 1, 960 P.2d 
1031.) Both of these factors weigjJ. __ iµ_ favor of 
according the Chancellor's decision some deference. 

· [8][9] An agency has a potential interpretive 
advantage over the courts if it bas developed a 
s·pecialized -expertise, "'especially where·:tbe legal: 

- -text to be interpreted is technical,- obscure, complex;· · 
open-enft.ed, or entwined with issues 9ff1;1c~, policy,: ...... 
and discretion."' (Yamaha, supra, 19: Ca1:4th ·at•p.: · 
12, 78 Cal.Kptr.2d 1, 960 P.2d 103.L).ll.l!bough-the 
specific regulations at issue are notliighly: technical,-
they are part of a complex regulatory system of 
shared· governance that is very familiar to the 

. Chancellor's office but essentially foreign to the. 
courts. " 'A court is more likely ·to defer to an 
agency's interpretation of its own regulation than tci 
its interpretation of a statute, since the agency is 
·likely to be intimately familiar with regulations it 
authored and s·ensitive to the practical implications of 
one . interpretation. over.: another: - [Citation.]" 
(Ibid. )As is apparent from declarations and other 
opinions in the record, the Chancellor's office 
routinely _ issues opinions advising colleges and 
academic senates·. . about whether collegial 
consultation is required for specific changes in policy· 
or procedure. Because the Chancellor is thus 

• 
. .• ,,...:·r:·~· 

_._ ... ·.-:\:' 
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" 'immersed in administering' " the collegial consultation was not required, the Chancellor's July 
consultation regulations, he can be expected to have 2, 1998 opinion explained:. "A particular change in 

·"'an intimate knowledge of the problems dealt with the administrative organization of a district may or 
in tbe [regulations] ·and the various administrative may not affect academic and professional matters; 
consequences arising from particular interpretations. but if it does, the governing board would have an 
In contrast, a generalist court that visits a particular obligation to consult with the academic senate before 
regulatory statute only infrequently Jacks the · approving the change in. administrative structure. In 
advantage arising out of specialization."' (Spanish other words, a district is free to revise · its 
Speaking Citizens, supra, 85 Cal.App.4th at p. 1215, administrative organization chart without cousuliing 
103 Cal.Rptr.2d 75, quoting Asimow, The Scope· of the academic senate, but if the changes in 
Judicial RevieW of Decisions of Administrative administrative structure also impl.icate academic and . 
Agencies (1995)42UCLA L.Rev. 1157,-1195-li96./ · · profes~ionai"matters then there is an obligation fo · 

. -···- ... . . ..... , ......... ,,,., .. , .... -." consult co.~legially before the policy is adopted.'':·Th;i· 
[1 OJ *1036 With respect to whether an agency's Chancellor concluded the Los Angeles reorganization 
decision is· ''.probably c9rrect" ·(Yamaha;"supra,: . .19·. .. . went . ·."W~ll beyQnd merely ch<!1Jgi.J+g7.:;tl;i~ .. 
Cal.4th at p. 12, 78 Cal.Rptr.'2d''l ;· ·960 Pi2d']Cl3 l); • ·. • ... adm,illistrative· . organization" of the -district..· 0 -In·. . 
faders": s'uggesting . 'such correctness include: (l)'" - ... . .. addition·t~ .. changing''fiscai: plarining and budgeting 

... .. : .. indications**30~ that the interpretation was•·cal'efillly. . · · process~s.,}~e .reorg~jzation affected .~:'.fa~µJty~_n1l.~~c,::·::: .. :·, .: . 
. . considered· by senior· agency officials;: .. :and: :('2} ... ·.;: <: fl1 gqve.n,u1nce" becaµS~oit .alterec! the 19.0/!:k;c!i~j:t;ic_;~'§:: ~":. : : .:."::·:·:·.. . . 

evidence.iliat the agency has consistently mirintalli.ed. '.· :. procec!\fr.e.(·'., for" i:lefonrii.nillg, < curricultyn;.:•)a.~re;c7 ... ,:::-.'· ... • ·· · · •. 

its iriteri)fetation, especially over a Jong period of · · ·. · • .because: tb,e: *1.037 District's swhch. JnJm· diy\sion, ,, . , 
time.' (Ja:~~t pp: 12~i3, 78 Cal.Rptr.2d 1, 960 ·P.2d · · · chairs tci deans is a niuch narrower reorganizaticiii · 
1031·; Spanish Speaking Citizens, supra, 85 and does not affect curriculum .or other ,academic 
Cal.App_;4th at p, 1215, 103 Cal.Rptr.2d · 75.) The matters, the Chancellor's current interpretation of · 
Chancellor issued four legal opinions addressing the section 53200, subdivision (c)(6) is consistent with 
issues in this case. These opinions, especially the his opinion in the Los Angeles case that . collegial 
final· two,. contain exhaustive analyses of the Faculty · consultation is required only when an administrative. 
Senate's c·omplaints, and they were drafted by the reorganization affects academic and professional 
·Chancellor's chief legal counsel. It is hard to envision matters. 
evid€nce of a · more cru'eful consideration. than 
occurred here. 

The-record also demonstrates that the Chancellor has 

FN8. The Chancellor added that, alt11ough 
collegial consultation was not ·requrred, it 
would .<.•probably be a good practice" for the · 

. maintamed .. a 'consistent liiterpreiatlOn of.ilie phrase 
.·. : . : .: ,, ... ·. "distr\ct and college governance structures, iis" related 
~ ···:--' ..... tb facilltY roles" (§ 53200, subd. (c)(6)). In 1997, the 

.. district to inform faculty, staff and_studenti .... : .. 
and soliCit their views before finalizing. a· 
reorganizaticill: ···The record indiCates - the 
District took part in extended infor:alal 
discussions with DVC faculty before it 
implemented the reorganization. 

· · · Chancellor issued an advisory opinion addressing 
.. , several questions about the shared governance 

regulations. bne ·questiOn asked, "Must the district 
· coruult .collegially on.the.administrative organization 
chart of the college?" The Chancellor answered, 
"No. Neither the governing board nor its designee(s) . 
are required to 'consult collegially' with the 
academic senate regarding organization of the district 
administration, but the board would certainly have 
the discretion to do· so if it wished." FNB The 
following year,· the Chancellor applied this 
interpretation to a specific set of facts when he 
addressed a reorganization proposed by the Los 
Angeles Co=unity College District. In response to 
the Los Angeles district's claim that collegial 

[ 11] Accordingly, we conclude some weight should 
be afforded to the Chancellor's consistent 
interpretation that section 53200, subdivision (c)(6) 
does not require collegial . consultation for 
management reorganizations, and to his carefully 
considered opinion that the District was not required 
to consult collegially before implementing the 
reorganization *"304 at issue in this case. However, 
this conclusion does not relieve us of the obligation 
to interpret the meaning of the regulation ourselves. 
"Whatever the force of administrative construction, 
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however, final responsibility for the irterpretation of 
the law rests with the courts. 'At most administrative 
practice is a weight in tbe scale, to be considered but 
not to be inevitably followed.... While ·we are of 
course bound to weigh seriously. such rulings, they 
are never conclusive.'. [Citation.]" (Whitcomb Hotel, · 
Inc. v. Cal, Emp. Com., supro, 24 Cal.2d at p. 757, 
151 P.2d 233.) · 

curriculum or faculty hiring committees-must it 
consult collegially with the faculty. The regulations 
do not define "faculty roles." However, all other 
"academic and professional matters" defined in 
section 53200, subdivision (c) concern subjects that 
are within the unique ·expertise of faculty--;rpembers;_ 
as opposed to administrators or any other specialists. 

· .... These matters concern the development of academ.ic 
programs and curriculum(§ 53200, subds. (c)(J), (2), 

B. De Novo Review Supports Chancellor's (4), (9)), assessment of students and their progress 
Interprefatio_n -;".,\;: toward degrees (§ 53200, subds. (c)(2), (3); (5)); 

., · - professional development for faculty (§·53200, subcl. 

(1 2](13]:: ·:R.'{i, __ l_e .. _s·· .. · ·g· o~emfug tb . ·, te et ti .. :f (c)(8)), and institutional development with-r:espe,ctto. 
e m rpr a on o di! f . f . tin d . 

statutes also apply to interpretation of regulations. accre a ion,. review o ex1s . g aca em1c programs, 
(S ·· h s",;;.lii .. "'C'tit · · . ·'g'5 cafAp·,··4'thu't ,.,::·.'future planmng ai;id budgeting (§ 5~200, .s.ubds ... 
f!a1n2

18

14 ... '?1e.0a3,'.
1
f'C 

1
1
R. etrn~dsup7. i5a), · .. ~!; ... ; t' J\ .. tin ..... a .. .,_,; ... :· (c)(7), (9), 01 oj)': Consistent with these· other defined _. 

p. , a . p ·- . .w m erpre g .. " d . 'd ,, · · rt " h 
I f th urt " 1 · t 1 · lb··" t t f aca em1c an prc1c3a1cna1 r;1a era, we cons1me t e 

rhegu a ions'.. 
6

. co 'th ~ee cs.
1
. 
0
ti. as?bei alf ·.--.~ ~fti, en.

1 
-0t. ·. ·1 ·"'' .,. · 'term "facuJt ... roles'.'· in subdivision (c)(6) as· referring · -

t e agency issumg e regu a on :r givmg e ec o . . ~ . 'f.: · .. _.. · · · · · 
the usual meanillg .. c)f the: language· used.·'so'· a~"tof''• -~";·:o to the.:tra_dit.IOD;!IJ!Yynaerstood roles faculty .. me?1bers ..... -.. 

· · •. ·-- ......... · : :. : • · • .... .. : •• .. • . .- • •• ... Ci ·'1:•:1tr::·.·.-~ ·play:·.·.m"a"!college:·•·Jlaculty members:care: urnquel~·: .. ·-
~ffectuate_~he purpose _oftb~ .!aw; 8J1d :PY avoiding an . .. :c·:. · qualified~to•iiistru6·f"students ~nd assess their ,,:Vor1~ to·. 
mterpretation which renders any · language mere . . . . ... .. . . 

1 · [C.t"t. .... ];, .. '("' ·d · p .· · & .. :B .. d .. · .. · · design and 1U1plement cumculum, to develop the 
"''"' usage. 1 a 10n. mo ern amt o Y . . 11 , d · 1 fti · d t ddr -- r ·· · · · · : · ·..... :· . . . : · .. · .. · co ege s e ucationa o ermgs, an o a ess.· 
Supply, Inc. v. State Bd· .of Equalzzatwn (2001) 87 . _. broader institutional issues such_ .. : as .. _ *,*305 __ -· _ 
Cal.App.4th 703, 708, 104 Cal.Rptr.2d 784.) di 

1
. db d tin' t th t t th · accre ta ion an u ge g o e ex en ese issues 

The Chancellor detemiined the reorganization at 
issue in this case did not require collegial 
consultation · because the· DistTict's administrative 
organization could not be construed .as a "district or 
college governance structure"(§ 53200, subd. (c)(6)). 
Unlike CtuTicuh,un committees or budget comn,iJ!\:e~s, 

.. which clearly"function iii college· governarice;···the 
: ·· Chancello_r: .coJ1,clutle.d' the . process . ?f ... ~hgg~iJl.g 
:. managers ·: of::. "v~101:1s·. college .. ~1v1~1q~ ~-~ .. :.:1.~. · .. 

administrB.tive· ····m··,~;rlav..rrea · .. This coric1u·!:~6n···.:~~·irl ·· · 
reasonable, and ·it is. cciilsistent with tlie preexisting 
rule that· collegial ·consultation· is not requiied for 
administrative reorganizations that do not. impact 
academic matters, such as curriculum. 

Moreover, without regard to whether management by · 
division chairs or deans constitutes a "district or 
college governance structure," it ·seems *1038 clear 
that this management system is not "related to faculty 
roles.". As the trial court observed, the phrase "as 
related tci faculty roles" in sectioil' 53200, subdivision 
(c)(6) acts as a limitation imposed on the general 
subject of "district and college governance 
structures." Thus, only when a district seeks to 
change aspects of such governance structure's that are 
related to "faculty roles"-such as,_ for example, 

depend upon or impact student instruction. No 
evidence ... in the record, however, suggests faculty ... 
members at DVC are uniquely qualified ·to manage· 
their peers or to decide which management structure 
the college should use. 

The Faculty Senate· advances two arguments -agaillst ,,,; .. 
this construction. First, tbe Senate. argues'.·· the. 
District's.mimagemi:nt structure is related.to· faculty 
. i-01es

0

becallk~ovc·facu1ty members p~evi6as1y iia:d·a: ·. 
"role"-i.e.; a function· they· peifoimad•w·· selecting-.. · 
their managers· and occasionally serving·.as.managers 
themselves. In other words, because, through long­
standing practice, the DVC faculty once played ii role .. 

. in .college .management, no change in management. 
affecting ·this· role could be a.ccomplished without 
collegial consultation. This interpretation renders the 
definition of "faculty roles" in section 53200, 
subdivision (c)(6) entirely contextual, dependent in. 
any given case on the faculty's history of invoivement 
ir a particular :area. Such a broad construction-would 
undermine the independent statutory authority of 
local governing boards to manage the· colleges in 
their districts. (Ed.Code, § 70902.) In addition, it 
could prove unworkable in practice if districts were 
required to engage in the formal process of collegial 
consultation for every administrative practice that 
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marginally involved faculty. (See Spanish Speaking 
Citizens, supra, 85 Cal.App.4th at p. 1214, l 03 
Cal.Rpcr.2d 75 [court should consider consequences 
that might flow from a particular construction *1039 
in interpreting a statute or regulation].) In short, the 
faculty's past participation does not convert the 
Disil"ict's reorganization of pw-ely managerial 
positions into an "academic or professional matter" 
requiring collegial consultation. 

participation of faculty (and students) in college 
govemance, the language of AB 1725 does not 
indicate a legislative intent to encow·age faculty 
involvement in pw-ely administrative matters. PN

9 

FN9. ill its reply brief and at oral argument, 
the Faculty Senate urged us to rely on Jr-vine 
Valley College Academic Senate v. South 
Orange County Community College Dist. 
(2005) 129 Cal.App.4th 1482, 29 

Second, reachiJJg .ba~\c to legislative history, the Cal.Rptr.3d 336(Jrvine Valley ) as a "mirror 
Faculty Senate argues section 53200 must be image~· of this case,.· The Irvine Valley 

... :·· . ~ interpreted 'broadly consistent w.ith the purpose of AB · decision· construed · . a specific statute; 

-.·• "'7''~ 

:; 

1725, which was to expand the role of faculty in Education Code section 87360, which 
shared . governance, . However, the Senate's · e1qiressly requires a ·governing board to'. 
characterization• ·iJf AB: 1725. ii;: fef.too. narrow. This .. · reach joint agreement , with; .the academic·. 

. bill"enact~d comprehensive reforms ~fali aspects of.. . senate in . developirig . faculty hiring 
,., , : the state's 'Cbnunll,nity_ 9ollege systeni.; and we fuid;ili:r - :'' .. · .. · procedures. Based au-this statute's language 

-. ., · ind.i.catjo)l : in )qe,Jegis'!ative·· llistory to support \ttle<. •_1;_;: ~"\' ' :.· .. . and·: : legislative ··history; Irvine V alll!)i 
Senate's,,yiew thaf:a .. prlliiary plifpo'se;'of the :'Stafuk·~ : · ":• .. ···~.. .. : ·concluded .the::.'. Legislature intended 

was .to-':iijcrease ·faculty's abiliry :10· participate .. in.. academic .. senates . to . have a role .in 
purely· administrative· decisions· concerning their developing hiring procedures. (Irvine Valley, 
colleges.· On the contrary, among nwnerous other .• supra, 129 Cal.App.4th at pp. 1491-1492, 29 
declarations; AB 1725 stated: "It is the intent of the Cal.Rptr.3d 336.) The court never 
Legislature that the California Co=unity Colleges considered the regulation before us, or 
be governed under an efficient and flexible system.... whether, for purposes of this regulation, 
The Legislature recognizes. that the California faculty have an acknowledged "role'; in 
Community Colleges is a statewide system with choosing their managers. Irvine Valley is 
comm6n standards and practices governing local also notable for its rejection of the 
initiative and control. The Legislature therefore finds community college district's argument that 
and decliires that clarifying and strengthening the requiring a joint agreement with faculty . · 
respective roles of the Board of Governors and the would· give academic senates an unfair 
Chancellor of the ·California Co=unity Colleges "veto" in the process of creating hiring 

>;,:, will en)iance the. efficiency aild. flexibility of the ... ,.... policies. (Id. atp, 1492, 29 Cal.Rptr.3d 336.) 
system." (Stats.1988, ch, 973, § 3, p. 3093.) Thus;· Because we do not ··reach the District's 
the Legislature envisioned cleady ·defined and argument that · th~":«::6h"~gial consultation · 
enhanced powers for these administrators. With regulations here give greater power ta· 
respect to shared governance, AB 1725 stated: "It is a academic senates than is statutorily 
general purpose of this act to improve ·academic penii.itted, we have' no. occasion to consider 
quality, and to that end the. Legislature specifically ·the.validity of Irvine Valley's observations 
intends to authorize more responsibility for faculty on this point. · 
members in duties that are incidental to their primwy 
professional duties." (Stats.1988, ch. 973, § 4(n), p. 
3096, itaLics added.) This purpose of enhancing 
faculty responsibility "incidental to their primary 

·. professional duties" is consistent with the 
interpretation of section 53200, subdivision (c)(6) we 
reach here-i.e., districts must consult collegially with 
faculty for changes in college governance when such 
changes **306 are related to the faculty's 
acknowledged areas of. expertise. Although the 
Legislatw·e clearly intended to expand the 

*1040 DISPOSITION 

The judgment is affirmed. Appellant shall bear costs 
on appeal. 

PARRILL! and POLLAK, JJ., concur, 
Cal.App. I Dist.,2007. 
Diab lo Valley College Faculty Senate v. Contra 
Costa Community College Dist. 
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,. 

a statement from the military person's commanding officer or personnel . 
officer that the military person's duty station is in California oi;i active 
duty as of. the opening of the semester, quarter or term, or is outside 
the continental United States on active duty aftel' having been trans.. 
£erred immediately and directly from 11 California duty station. A 
statement that the student is a dependent of the military person for 
an exemption on federal t11xes should also be provided. 

54033. Member of Military. A student claiming application of 
Sect.ion 22854 of the Education Code must provide the admissione 
officer with a. statement from the student's commanding officer or 
personnel offic.er that the assignment to active duty in this state. is 
not for educational purposes. The student should also produce evidence 
of the date of assignment to California. · 

54033.5. , Students in Advanced Degree Progre.ms. Students at­
tending a Community: College under an advanced degree completion 
program ·for which the district contracted with the federal govern­
ment on or before May 1, 1973, shall be clussified llfl a resident un ti! 
he has resided· in this state the minimum time nPcessury to· become a 
resident. This section shall hitve no force or effect after May I, 1975, 
and ·is, as of thHt date, repealed. · ·· . 

Nom: Authority cited: H~ctinnB 22R31l, 22841 nnd 22865, Edncut.ion Code. 
Reference: Chapter 7 (commencing'· with Section 22800) of Division 10.5, Educ11-
tion Code, n11 nmendetl hy Stnts. Hl73, Chup, 200. 

Hi•lor;': 1. New eection fll~d 11-1-73; effective thirtieth dny thereufter (Reg· 
ister 73, No. 44). 

54034. Adult Aliens. ·An adult alit'n lawfully admitted· to the 
United States for perrn1inent residence nnd having residence in this 
state for more than one year and clH.iming residence immediutely prior 
to the residence determination dat.e .and claiming residence. for tuition 
purposes shall show his or her immigrun.t visa to the admii:isions officer 
at the time· of classiffoat_ion. ··· - . · 

. ... '• -.. 
54035. Mill.or Aliens. A minor ali,•n e.laiming resid('.nc'P for 

tuition purposes shall be required 1it the tinw of dassification t.o show 
his or her immigrant visa; his or her parents' immigrant visa und 
evidence that the parent has hnd permane-nt residence in the state for 
more than one ye.ar affrr admission to permanent. residenl'.e prior to 
the residence deterinination diite. . . . . . . 

· 54036. Public School Employee Holding Valid Oredentia.1. A 
student clniminµ: residence o;t.11t11.~ purRuant. to Sed.ion 228[17 of the 
Educati.,H Code 8)10uld providr. the nd111is;;irn1;; offker witl1 n Rl11tf'llH'1lt. 

from the Plllp[oyer 1>}1owin~ C'.ll1[1]0yllH'.llt by IL p11b]il'. RChoo[ ill lL ful!­
time poi;;ition re.qLtiring t'.ertifirnt.ion qnnlifit•.nt.ionR for the ('ollege yeur 
in which the i;fudrnt. l'.nroll~. 'T'hr. r-;t.udr.nt. m11s1 11lso Klww t.h111. he ur 
she hold:i a proviHio11nl L'.rr.den1 inl and will enroll i11 eollr8eH nel!CR~nry 
to obtaiu another type of l!rr.dc11tial 1111t.horizi11µ: servil!e. in thr pub! ic 
schools, or tlmt. t.h!': slude11t. holdH a t:rfcte11tial isi:;ued purHunnt. t.o Rec· 
tion 13125 of t.lte Edueat.iu11 Cu<ll' u11tl iK e11rnllt•tl i11t•ourses11eerssnry t.o 
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fulfill credential requirements, or is enrolled in courses necessary to 
fulfill credential requirements of the fifth yenr of education prescribed 
by subdivision (b) of Section 13130 of the Education Code. 

Hi:lo,-y: 1. Amendment filed 11-1-78; e!iective thirtieth dD.y thereafter (Rei:· 
ister 73, No,' 44). · 

54-037. Apprentices. A student claiming resident gtatus pur­
suant to Section 22858.5 of the Education Code shall provide evidence -
such as.a card or certification from the Joint Apprenticeship Commit­
tee or the student 'a employer, evidencing such apprenticeship statwi. 

54038. Student Under Custody o! Resident Adult. A student 
cLaiming residence under provisions of 22852.5 of the Education Code 
shall provide the college admissions officer with evidence that the adult 
or adults with whom the student ha1:1 resided-has had California resi-

. dence. for 1 year immediately preceding the. reside.nee determination. 
·' , date, and· further evirl.r.nce that the student has resided with such adult . 
. ··-~. o;:- adults for n p~ricd of not fewer tlum 2 years. · . 

. . . NoTE: Authority L'itPrl: Rections 221:(.'!ll. !!28·U, 22R65, Fld11cntion Code. Ref. 
erence: Cbnpter 7 ( cnmm~ncing with Section 22800f of Dil·ision. 16.5,' Elduci!.tion 
Co<le BB nmenrled hy !:Hnt~. 1!l7.'l, Chapter 20H, ·· . . . · ·· · : · 

Hislorv: 1. New Rectlon filed 11-1·73; r.fi'ecti~·e t:i1irtiethriny thereafter (Reg!,.. 
· ··· ter 73, No. 44). · · · - · 

54040. Exceptions from the One-Yee.r Waiting Period. Thmie 
exceptions from payment of nonresident tuition provided by Education 
Code Sections 22850 (certain minors), 22853 (military dependents), 
and 22854 (military members) apply only so long as the student has. 
not been in California long enough to have one year of California 
residence. · 

SUBCHAPTER 3 .. APPEAL 

54060. Appeal Procedure. Any Btu dent, following a final deci. 
ll . sion on residence clasAific.ntion by the. colle. ge, m1ty.make written nppeal 
i:\{' to the superintendent of the uistrict or hi1:1 designee within 30 calend.ar 
~~~c. . day:i of notification of final dec:ision ·by the campus re11:B.rtling claeeifi-

. ..:..... e11tion .. Tht~~ superintendent, on the basis or the Statement of ·Legal -
. · Residence, pel'tinent information contained in the registrar's file, and 

· informntion contained in the studt;>nt. 's appeal, will make his determ ina­
tion and notify the student by United Stntes mail, post.lige prepaid. 

SuBOHAPTER 4 .. REFUNDS 

54070. Refunds. The gol.ierning board of each Community Col. 
lege district shall adopt. ruh;s providing for refund of the following 
nonreHident. tuition fees: 

(a) ThoBe ('.ollected in error. 
(b) Those refundable as n reFmlt of a reduction of the edurnliol~!l\ 

program at thc Community Collr.ge for which thr fel's htt\'e bPrn paid. 
(e) Those refundable ns a reRult. of the student's reduction .of 

· unitH or his withdrnwal from 1111 1•duc".ntion progrnm a\. the. Community 
College• for which fN'.S hnv<' bee.n pnid, where rrdue!ion 01· withdrawal 
is for rnm;ons deemPtl suffiL'.ie.nt by the distrid go\•crn111g board. 
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. MRegents of University of California v. Superior 
Court (Bradford) 
Cal.App.2.Dist. 

THEREGENTS OF THE UNNERSITY OF 
CALIFORNIA et al.,Petitioners, 

v, 
THE SUPERIOR COURT OF LOS ANGELES 

COUNTY, Respondent; DAVID PAUL 
BRADFORD, Real Party in Interest. 

...... __ ... No. B051229. 
. . 

. Court of Appeal,.Second DistricttD..ivision 2, ...... 

Acting P. J., and Fukuto, J., concurring.) 

FNt Assigned by the Chairperson of the 
Judicial Council. 

HEAD NOTES 

Classi£ed•.to California Digest of Official Report_s 

(1) ccinitituii.onal Law § 28--Constltuti'ci'h~ity of 
Legislation.,,,.Effed of Finding of Unc9ns.Rmti.onality· 

-· . -Finrnng:~)ii:Ii.~1.c;ourt.. . .. ·. ::~:.:-:;\;;,rn': -·· -California·:.> · -
· ·:.· Nov. 28

1 
1990. 

SUMMARY 

. _ ·~-.:~:- ·.·· - A trial ccii.Jrt". de'draration'•''that' a--·sfiite:~statute is 
. uncomtitu,tic,in.al ~Re.a._ not ,.b}:I!d. ,~t.ll:t!<:,,11;g~-n~ies _or 

· · -- · offiCials; sirice:. :uniler .Cal. CoilliC~art:''\O::r:§ 3~5 a 
· .... ' "st~ie 'ag~ri2%§:li61-'bliiff6ri'ft'O' i~fil8K}J;iHfd'~Wg;k stau'ite 

· ·. · ·-·· thought ·ta '·b~·· ~~;;Ji~Hhi"~~~i:.'¥iJ~'~~i"~~'t_~ppeiiate ·_ 
An. employee of a campus of the University of . court has sci detenmned. - - . --__ .. ...: .. - · . .. 
California brought .an action against the university [See 7 Witldn, Summary of Cal. L~\y:(!)th- ed. 1988) · 
after . h~ was asked to resign when he proved Constitutip!l_a_l_Law, § 57.} . · 
unwilling to comply with a superior court ruling in a (2) Courts § 25--Exclusive and Concurrent 
previous.action enjoining the University of California Jurisdictiori--Priority and Retention of Jurisdiction-
and the California State University and College Denial of Motion to Tr!lllBfer. · 
System from treating all undocumented alien students In 8.n acffoii-·against the Uni versify of California by a 
as noiiresidents for tuition purposes. The employee university employee who was asked to resign after be 
filed a,.motion requesting a summary ruling that Ed. proved unwillirig to comply with the ruling of a 
Code, "§ -68062, subd. (h) (alien can be resident superior court, in an earlier action, permanently 

. student for. tuition purposes • unless precluded by . , .. · enjoining:~::~~~ : Uni_versi.ty of C,~!ii'?FJiia .. ~'and the 
·Inunigration'and Nationality Act (8 U.S.C, § 1'101 et ··· California State Umvers1ty and.College System from 
seq.) fi_:orn establishing doilµ.cile in the.United States), treatirig •. ~<1U;,,.,undocumented .. alle~, .. ,sfugeilts as 

· precludes· Wldocumented alien students· from · nonresid€Ii.tiL:t'Qt ttliHcin pllrji'qses~:ijf.i!"!fl)p!!bourt did · 
qualifying . as. residents of California for· tuition not err .. lli 'decliD.ing·the university's request to transfer 

---purposes, and that the subdivision, as so interpreted, the actfo1{-tif $.e county of the p:revi_oµs~1;1ction. One 
- is constitUtional. The triai court ruled in favor of the court of' the state may not interfere. with another 

employee, and .. the. university petitioned for writ 
relief. (Superior Coiirt of Los Angeles Coun1y, No. C 

· 607748, David P: Yaffe, Judge.) 

The' Court of Appeal denied the petition. It held that 
the trial court did not abuse its discretion in denying 
the university's motion to transfer the case to the 
county in which the superior court injunction was 

.-m:~ntl'ld:TtalsOlieJCitl1a!Etl,--eode',~l1b'1l.;--1 

( 

(h),-precludes undocumented alieu students from l 
qualifying as residents of California for tuition 
purposes, and that the subdivision, as so construed, 
does not deprive such aliens of equal rrotection of . 8 the laws. (Opinion ~ein _Q3.),__L_:'_:'.~~-~~~=~·--/ 

court's exerciBe of its own jurisdiction;-,and where 
several court8" have concurrent jurisdiction. over a 

·certain type of ·proceeding, the· first ;one· lb· assi.ime 
and exercise such jurisdiction iri a particular case 
acquires an exclusive jurisdiction. However,. under 
the circumstances, there ·was no absolute bar to the 
trial court's jurisdiction and no abuse of discretion in 
its denial of the motion to transfer: the employee was 
not a party to the prior action;' he was terminated in 
the county where he brought his action and the 
witnesses were located there; the university was 
content to submit the case to the trial court twice for 
adjudication on the merits; ·and the action was already 
several years old when the university moved to 

© 2008 Thomson Reuters/West. No Claim to Orig. U.S. Govt. Works, 
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transfer it. Further, the employee could participate in 
the prior action only by the bizarre procedure of 
requesting leave to intervene in order to petition to 
vacate the ju_dgment. 

(3) Aliens' . · Rights § 8--Classification of 
Undocumented Alien as Resident for University 
Tuition Purposes. , .. 
Ed. Code, § 68062, subd. (h) (alien can be resident 
student for tuition purposes unless precluded by 

considerably less significant. Further, California also 
denies this subsidy to citizens of 11eighboring states 
and to aliens holding student visas; yet the state has 
substantial and ·legitimate reasons to favor both these 
groups over undocumented aliens, rather than the 
reverse. " 

{Validity of state-laws denying aliens livU:ig iii United 
States, rights enjoyed by citizens-Supreme Court 
cases, note;'4'i'LEd~2d 876.) · · · ··· · · 

Immigration and Nationality. Act .(8 U.S.C. § 1101 et COUNSEL _ 
seq:) from establishing doinicile ili the United States);·· James K• H9lsi?8hristine Helwick, Gary Morrison, 
.p~ecludes .. undocumented •·alien .... students· ::fro.m. David M. Biinblillm, Melvin W. Beal, McKenna & 
qualifyiri"g'. as residents · of · Califomiit for niition Cuneo, C!lai'fos. Pereyra-Suarez, Barbara J . 
. purposes, even though the federal immigrati.on sta~te,.. Hensleigh, Alison E. Daw, McKenna & Fitting and . 

: :oiJ.:i.ts .fo~ji:l~nt.\or\ ::u~ciocµin~~frcf:.P.~r~oll$.:;'..iAHt~;.~:-: .. · Aaron M. P~°tk'ffil'Petitioners. *975. . · ·.· .· · . . · . 
. cfossificatfon ·: ~ sclieriie - Jor .. inunigraiit ... ana . Robert -Rubiii'."}'~t·~ Ri:i'os and Si1);ai) E ... Btowft..ftL_, · · · 
noniiTinµgnµi,t a,l,it;'itS:;:~ ahci tbg~· ~dOC11J1lenteq ali~ns ., . ' 'Amici Cu[i!f~:'?H~-9,e~alf_of Petitioners. 
do not· faff intd~any'- class: ofno'filiriiliigl-an(.t aliens):' ; No appeE\l:!l.W::~.Jo(!lespo~dent.: . : . _ ..... 
required· by tb6 fea~'rahtahlte'"t'ii' maili!"~Jf a_if~sfderib'e::·.~:?:~·: . ',l~ckey,btj~i5~j;;~~~,~~:· ... R~ed . ;·Bil~. :', ~gJ:tar~ ·., . L. . 
abroad: Congress.:n;sen-:6.c;L_ri9.t:la'ssifica!ioo." for aucn_,,.. .. Kmckerbcic!Cer'for Real Party Ill Interest. · 

. aliens, sirice in entering' tfie clii.llitry \vitbciut. applying' •··. l(LEIN (B':),'L'.1'."1', 
for admission they have broken the Jaw and are 
subject to arrest 'and 'c!eportation. Ed: Code, § 68062, 
subd: (h), was intended to pennit ·only legally 
admitted alien students to qualify as residents for 
tuition purposes. 
[See Col.Jur.3d, Universities· and Colleges, §§ 125, 
126.] ' 
( 4) Aliens' Rights· § 8-Classification of 
Undocumented Alien as Resident for University 

.. .'.Tuition.· P.urposes--Constitutianality · of Sta,tµtory .. 
·: ... "Prohibition.· · . . · ·. · · . . ·. ..- : · : · 

111. ati action eygainst, the. Uriiversify of Cali(o;aja. by,JI .. 
· . :· iJ#i.Yir~i'iY. 6~p,!Oyee v.:li!>. \Vl\S aske~ t~l t~§lilJ.jcifry~e;'.:'. . 

'prciveCI i.nnvillirig 'fo ,i:'nmply' ivith .. .the ~i:Jii\g ·~f ,.- ., ..... 
superior court,. in. :an earlier action, pern:ianently .. · 
enjoining· 'the "Uriiversitr of Ciilifoinia .. and the . 
California State University and College System from 

. treati.ng ·· ·all '., u11docurnented .alien students as 
nonresidents for tuition purposes, the · trial court 
properly granted · the employee's motion for a 

. summary ruling that Ed. Code, § 68062, subd. (h), as 
construed to preclude undocumented alien students 
from qualifying as residents of California for tuition 
purposes, was constitutional. There is no authority 

· forbidding a state; on equal protection:·grounds;'·to 
provide services to its lawful residents that it denies 
to others. In comparison with the_ fundamental rights 
and privileges that are denied undocumented aliens 
by state and federal laws, the privilege to receive 
subsidized public urrlversity education is 

FN"' As.signed by the. Chairperson of the ... 
Judicila! Council. · - · · · · · 

By law, California's public colleges and universities 
charge lower tuition. for California residf'.nts than for 
nonresidents: (See Ed. Code, §§ 68050-68051.) At 
one time, students who were not :United States · 
citizens were classified by:· statute as. nonresidents 
unless they were ''lawfully admitted to the United 
States forp_c::~l1.~llt residence in accordance. with all· . 
applicable laws of the -United States." (Former Ed ... 
Code, §§ ~iib.76-68077, repeal6d 1983.) . · 

• .. _. f1:;:I~~~;·:~_...: .. ~; :. · • · '. ' ~ .. • • •. 
' ~"·;:~,~t-:..i~· .. :.··.·_··.-: .. ' . - ·.·:·.. . ·. . . 

In 1982, )10wcvei',jri a suifby alien. Univc;-air-y-ilf"' 
Maryland\~fodil1ts'-\vhose parents were adtnitted to. 
this country as· employees of official international 
organizatibn:s;·f,tie :Supreme ·Court of the United:· 
States ruied that when federal immigration law 
autho~izes a particular classification of nonimmigrfillt 
aliens to establish .domicile in the United States, a 
state university is precluded, under the supremacy 
clause, from refusing to . regard them as resident11.,,.­
(Toll v. Moreno (1982) 458 U.S. 1 [73 L.Bd.2d 563, 
l 02.S.Ct. 2977].) .. . . 

Accordingly, in 1983 our Legislature amended the 
Education Code to eliminate the requirement that 
alien students seeking the.benefits of resident tuition . 
must show they were . lawfully admitted for 
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permanent residence. (Stats. 1983, ch. 680, § 1, p. 
2636.) A new rule was substituted: an alien student 
may be classified as a resident for tuition purposes 
"unless precluded by the Immigration and Nationality 
Act (8 U.S.C. 1101, et seq.) from establishing 
domicile in the United States." (Ed. Code, § 68062, 
subd. (h).) 

Page 3 

validity by taking an appeal. 

Subsequently, the action which is the subject of the 
present petition was commenced, in the Superior 
Court of Los Angeles County, by David Paul 
Bradford. Bradford, an employee of the University of 
California at Los Angeles assigned to determine the 
residency status of students, was invited to resign 

The Chancellor of the California State University after he evinced unwillingness to comply with the 
asked the Attorney General whether, under this new ruling of the Alameda County court. In bis lawsuit, 
statute, "undowmented aliens"-i.e., noncitizens who . Bradford asked that ·the .University of California be 
lack valid visas) having entered or remained in).thei<~: 1 i_:,·f. ,;·;'.~retjuired to : Comply".-with:;J~~ucation Code Section· · ·· · -~··· 

. · .Unit«d.State~,in.,.violation of federal immigration law- .... , . , · 68062, .• subdivision (h),. as interpreted .by the Attorney 
are ptebluded from *976:·qualifyfug ·air California.· ·:. GerieraL :. · · · · ·' · 
residents for tuition purposes. In June 1984 t)ie ... .,;x .... ,,, .. ,,... .· . . . . . . .· 

..... ( ... "' ... Attorney Gen.era! publis~ed hisJor. '!)~l opirn···· ·~n. that .... :.:::.·:·:>The:;&ii~~;~ity rriov.~d'for .~~ary. :~~dgm ... ~nt,.Cir .. fo.!' .. 
, "' . un~.OC1;1!11~.nted .. , .. aliell!l . '.l~e, .;:.under . the stattite,.: '.. ·. summary adjudication· of the. d1spos1t1ve lSSUeS:-The· .. ·· .. 
. . . . " .. considered nonresidents. (67 Ops:Cal.Atty.Geri. ~41 . ' " .. trial court denied· these.motions O]l January 10, 199.0. 

· · · .':~CJ 98.~,'.,:/.:: .. · . :. ; · ·.· · i ··<;:\\. :; ;/:\. ,. : (·rr .: ~!i',i/· ;,;;~fti: ::ts~W~~ii::!!~rfiiti~~· ~~:a!~~~~~ 
.· ; : .. : ""' T~~·;;~~dili{"1ater sever'aL 'Undocumented ·alien . . section 68062 (hereafter. section 68062) do6s not . 

·· studerits;;:filed ·an action· in ·the· su]ieriot"'Court (if/ ~ .··.· i~qwre '-ihe · iiil.iv~tsity .iO. consider" alien · stUdents' 
Alameda County seeldng. to· est~~lish that Education immigration status in detennining whether they are 
Code ·section 68062, subdivision (h), · a5 interpreted residents. Bradford fil~d his ()Wn motion requesting. a 
by the· 'Attorney General, violated article I, section 7 summary ruling that section 68062 . was correctly 

· '8lrt, M the· California Constitution, which guarantees interpreted by the Attorney General and is 
vmP (/'every person. equal protection of th~ laws. In June cons~tutionallY,,valid, *~_77,," .. 

·.· '"'l 985, :!lfter tnal, the court ruled in the students' favor ,. 11 . 

and , permanently enjoined the University of On May 30, 1990, the trial court ruled against the 
Caljforllia. and,,the California .. S~~t.t',l Univ~rsity a,pd . lllliversity and in favor of Bradford. 
CollegeSyslelJl from treating all 'iirid.ocumented'alien . ,,, ., .1.,,,, ... , "'"·''""" ,. , . ., 1 • '"" 

students .as 1CJ9i\residents for. tuition p;riJioses; FNI The Uni~~~siiy immediately- altered its tactics, and 

filed a motion to dismiss" the action or, in the 
· FNl The residency ·statutes, · including .. :;,. ; . alte!llaJiye, )o. (J:apsf1fr i(fo ·the .. Superior .",Court of 

, . section 68062,·. 'are 'applicable to .. the , A]aineda C()}iilt}'I for corisolid~tion with the ·earlier 
. - ·- Uni.ver<li.~California: only to· the extent · litigiitiOO,-iiiwruckfinal. judgnient had been entered 

its .. Regents adopt them. (See Ed. Code, § ' . . . . five years earlier. . . . . 
68134.) On September 21, 1984, the 
Regents· adopted section 68062, subdivision 
(h),_ with. the immaterial exception of the 
redundant phrase, "including an unmarried · 
minor alien." · · · 

( 1) A trial court declaration that a state statute is 
unconstitutional does not bind state age'ncies or· . 
officials. To the contrary, a state agency is forbidden 
to refuse to enforce a statute thought to be 
unconstitutional unless an appellate court has so 
determined. (Cal. Const., art. ill, § 3 .5 .)Nonetheless, 
the university defendants elected to comply with the 
Alameda County injunction without testing its 

The trial court denied this motion ~n June 22, 1990. 
In the course. of argument' 'on 'the motion, the· court 
summarized ·its view· as" follows: "You· have' this 
action pending in' this court.' i'f ou litigate it thTough to 
a decision against you,nand lthen, at that point; you 
clainl that the 1 court' shmild 1 •yield its jurisdiction 
because there's another action that is. still pending, in 
essence, up in •Alameda· County'. ... It doesn't seem to 
me that there is anylsound rule of judicial policy that 
would permit a litigant to do that." 

• .". 1!111 · 1
.,""; 

The university. th~i/fi'!'ed 7the present petition for a 
writ of mandate or prohibition to overturn the trial 

·· lL·~ 1rii1I !,,,\,\, .• ·_ti .. _ ....... 1 u .. 

. \.'I !JI ,j,, . •.• 

. I I• . •;1 '1, .• '~ '·.· <I'.' -
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cowi's May 30 or June 22 rulings, or both. At the 
Supreme Court's direction, we issued an alternative 
writ. 

. 1. The trial court did not abuse its discretion in 
declining the university's requ.est to transfer the 

action to Alameda County. 

(2) In urging that the trial court is powerless to 
entertain this action because the Alameda Counj:y 
action dealt· with the same subject matter, the 
universify relies on the well~esfublished principle'that 
one court of. the·· state may not interfere "with another 
court's exercise of its own jurisdiction. (E.g:, Anthony 
v. Dunlap (1857) 8 Cal. 26 [District .Court of the 
Fifth Judicial "District has· no· power ttf eii.joiiJ.: 
enforcement of a judgment entered iII 'the Sixth .. 
Judicial pistrictJ.) The ,University further invokes the -
rule' o~ priority o,f jiirisdicticin: where several' coUrts' 
have' 'concl.irreni Jurisdii:tloi{''over ·iic certain type of 
proceeding, the.firSt one"to 0.ssurrie and exercise sitch 
jurisdidion in a particular case acquires an exclusive·· 
jurisdiction. (E.g., Browne v. Superior Court (1940) 
16 Cal.2d 593 [107 P.2d 1, 131 A.L.R. 276] 
[guardian administering the affairs of a conservatee 
under instructions of the Superior Court of Santa 
Barbara County should not be subjected to 
instruc\i.ons Oil .the ~~)Il,!l · subje~t by .the :.,Superior 
Court of the City and County of S.an Francisco],) 

Whether an action would work a true. interference 
with another court's jurisdiction; .. and wheth~r one . 
co1111 sl;iould yield priority of jurisdiction to B.iiother, -
are, of·course, questions which can· be ·determined ---

' only from an examll1ati6n of the. pfil-ticli.lai" case:_ ' 
Here, myriad reasons supported the tdal:-*978: co\ni-~.­
in its decision not to dismiss the Eictioif or transfer it 
to the Superior Court of Alameda County. Bradford 
was not a party to the Alameda -County action; 
Bradford and his counsel are located in. Los Angeles; 
Bradford's employment was terminated in Los 
Angeles, and the witnesses are there; the university 
was content to submit the case to the. Los Angeles 
court twice for adjudication on the merits; the 
university filed its motion to dismiss cir transfer only 
after the Los Angeles court twice.rejected its position. 
on the merits and sustained Bradford's position (see 
California· Fed. Sav. & I,oan Assn. v. Superior Court 
(1987) 189 Cal.App.3d 267 [234 Cal.Rptr. 413]); the 

-action was already several years old when the 
university moved to dismiss or transfer it; the Los 

Angeles action cannot affect the Alameda County 
injunction against the ·California State University, 

- which is not a party to Bradford's action; the 
theoretical danger that either trial court might hold · 
the university in contempt for obeying the other trial 
Court's injunction, and that the· appellate COU11S would 
permit such an absurdity, is realistically nonexistent; 
the Alameda action came to final judgment five years 
ago (see Browne v. Superior Court, supra, 16 Cal.2d 
at p. 597); Bradford could participate in the Alameda 
case only by. the bizarre procedure of requ-esting 

· ... leave to intervene in order to petition to vacate the 
judgment; the university did not appeal the Alameda 
Cciunty irijunction; the Alameda court's decision is ·of 
little legal significance because only an appellate 

- court .. can malce a binding ruling; the -issue -raised · 
·:.: shoulci'be.sdtled by an appellate cotirt;'. and' it ~akes 

, no discernible difference whether it i_s decidecl in the 
First or the Second Appellate District. -In a,ddition, at 
oral. argument on t!lls . mit' petiti~n/·th~ · Utliversiti' -
expressed its wish that.this c'oiiffd.ecide"ilie'mi\.nl'ii' (i( -· · 
the !uilion .issue ... _ · - _,... · · 

Under these circumstances,. we fiiid no: absoiute bar. 
to the trial co~'s ·;j~isdi~tlon, and no ali\ise of 
discretion iri' iis denial 0£ the universitJ's ii;C.tion"to 
dismiss;,ortransfert.P~1 ~~s,Q,,r..·r 1,. 111 1 ii1.·= 

. . - . . . . . . . 
.,_.. :r: ;, \ , · , . . lll'll I~ 1: 111 • 

"2. Seqtf.qn 68062 precludes undocumented alien 
studenisfrom.being classified as residents for tuition 

: _._purposes. 

· ·Section 68062;·;ubdivision'(h);·provi·d~s that an 'alien 
_ CBJ?- ~.e a resid.~nt ~tµcie11t' for tuition pury oses ·''unless 

·precluded by·the ·Immigration and Nationality Act' ... · 
from establishing domicile in the United Stat;:,;;;".-._ 

• , • 
1 

• , ; 1.111 lf,'1 I. t _, . · .. 

(3) 'The uni versify · ai:hiances "a'' Clever formal- proof 
that this statute does''not ;9hillsify ·undocumented 
alienii as . riori!esidents:·'i 'Federar-- immigration ' law 

'• ·1 ·• • • • ,. 1 ••I~ , • . " . • , , .. 
classifies all"nonc1tizeils rnto two groups: unnugrant 
aliens .. and noni.mmlgrant' _. aliens. (8 ·U .S.C. § . 
110l(a)(3), ·(15):) All"a!ie'iiB ;are· immigrants except 
those who' fall' 11iiito1'" mie" 11of · 14 ''chiSses~;. of 
nonimmigrantiL (Id., *979 § 1101(a)(l5)(A)-(J).) 
Examples- of the 14 classes of nonimmigram aliens 
are diplomats,-· tourists," business travelers, students, 
foreign press correspondents, passengers in transit, 
and ·ships' ·crewsc·-In ··certain'·Of 1these classifications 
(e.g.,- tourista;''busiiiess 'travelers, and students) the 
nonimmigrant is required to maintain a residence ~ a 

· -,:qj_,, ;1r1 ; :.:di•:1 ,1: .. 

1\ 11r'.!· 1.·i1'1:n: ,·~l 1n 

,.,Ir 
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foreign country with no intention of abandoning it. 
(Id.,§ 1101(a)(l5)(B), (F).) Other classes of 
11011immigrants are not required to maintain a 
residence abroad. For example, foreign residence is 
not required for officers and employees of recognized 
international' organizations or members of . their 
immediate families, as in Toll v. Moreno, supra; there 
tbe students' parents were employed by the Inter· 
American Development Bank and the International 
Bank for Reconstruction and Development. (See 8 
U.S.C. § l.J01(a)(l5)(G)(iv).) Aliens who maintain a 

".·: Joreign .•. r~s,id~nce they do not: .. irltenci ·1·0 abandon . 
cam1pt,:~.l.?,<l,;.~e ~e,si,ci~.nl!l. p(Calif9rJ:ia, fp.r a person · 
can have 6i:ily one.residence. (Ed. Code f68062°' 

. sub.cl.: (a);,q~v. Code, § 244, subd. (b).) ' ' 

Page 5 

State Bd. of Control (1980) 112 Cal.App.3d 1012 
[169 Cal:Rptr. 604].). That case, unlike *980 the 
present one, arose wider a statute which contains no 
definition of the term "resident." 

The legislative history of subdivision (h) firmly 
supports our interpretation of section 68062. The 
pertinent legislative documents are surveyed in the · 
Attorney General's . published opinion, which is 
attached as an appendix to this opinion. These "". 
committee summaries, staff analyses, and official . \, 
digests demonstrate that subdivision (b) was intended } 
to permit only legally admitted alien. stude11ts. to/ .. / 
qualify as residents for tuition purposes. . ·-· · · 

:: '::.····,, ·. · .. ,.··. . . ' .,._ .. 
Th .. ' .. <~·J·~c\!: · ::.,., : . : ... -.-·. :,;-•:"·:·::.~~: .. : · .. :. :;m: .... ;. ~.Accordu;_gly, we·•holci:'tbat section 68062, subdivisiori· · 

· . ·.. e.:<1.1.ru111wation., ... :st.~t.1&~:.<•:,ofnits.L. to ·mention' .. :.~···-·(h),:.precludes.· 'tndocumented. alien students. from"··- ... ,. . 
. , . undoc~~~ll.:~~.per~o.lls m th1~ .. c_:lassifip!J.ti9n sche~e .. ,, , ... qualifying as . ., residents~ of.California for tuition-·-··-··· 

"· · ·,· .. Hence;) ~::urn_vers1ty~contends, undocumented aliens ::.;.·:.·.··.·purposes .. · .•. ,.>, .. ·· · ...... . 
. _;· .. :do · norJa.lf·info any. Class of nonimmigranf aliens ... · ·c:::"::1\\•. " ' . 

·requfre.d:.by t!J.e federal statute io maintain a residence •: ... " .•· ;· . . .'i-i>:".;!'''· ·~ ·:.:: · ...... · . . .. . '· c .. 

• b' ··ct''N. .t.'b ... · · d. • · · · · 3. So co. nsinte.a, subdivlsiciii ·(h·' is coiisiilutio11al.. 
a ron •;:. o,. emg reqiure "to "mamtain .. a:·.residence / 

abroad, ·the argument continues, undocumented aliens 
are .fre( to establish their residence in California. 
Therefore undocumented aliens are not "precluded by 
the Immigration and Nationality Act from 
establishing domicile in the United States." Quod 
erat demo11stra11dum. 

'';J."'",'." 

(4) The university contends the statute, as construed 
· by the Attorney General-and by this court~deprives 
undocumented alien students of the equal protection 
of the laws. The university and amici curiae argue the 
law discriminates· against :the poor, senselessly 
deprives good students of a postsecondary education, 
and furthers no substantial state interest: 

• ..... ·:;;·,•; 111 

It would serve. no purj'iriiie ·to recite in detail the 
familiar principles governing an equal protectioii'~<· 
analysis. (See, · .. e·lh f'ullerton' Joint Union High 
School Dist. :V.;.:S/ale ·Bd: .. of' Education" (1982) 32 . 

.., ....... 

This T:\lasOning is Daedalian but unpersuasive. 
Federal .Jaw forbids alieDB to enter the United States 
without apply~ng for admissi9n.. (8. u.s.q .. §§ 
l!Ol(a)(4), 1181(a), 1201.)Those who norietheless 
succee.d in.p~mg,so, or in overstaying.their vis~s,.~e .. : 
subject fo: a~e~faiid:de~iiiiatiiiii (Id .. §f12st, 1252;, .: · · 
1357.) S~lar·"'sanctions--await those· who procure 
admission by fraud. (Id:; §§ 1182(a)(19), 12~1:) It is 
unremarkable that Congress, in organizing various 
classifications of lawfully admitted nonimmigrant 
ali~us, reserved no classification for aliens who have 
entered or remained in· this coi.intry iinlaWfully·. We 

Cal.3d 779, 798,799 [187 Cal.Rptr. 398, 654 P .2d · 
168]; Curtis v. B~cird'of SJpei:Visors (1972)7 Cal.3·d "'"-'·''- '· , .... :. 
942, 951-952 ·[J04"Cal.Rptr/297,· 501 P.2d 531];~ ". 

do not interpret the federal immigration statrites, 
theref?re, as authorizing, or not precludllg, the 
estabbshrr;ent of domicile here by those whose very 
presence is unlawful. It would be senseless so to . 
interpret section 68062, subdivision (h). 

We find distinguishable a 1980 decision holding an 
undocumented alien qualified to receive benefits 
under a statute that provides compensation for crime 
victims who are "residents of California." (Cabral v. 

Purdy & Fitzpaf!iclfV· State of California (19.69) 71. , 
Cal.2d.566, 578-579 [79 Cal.Rptr. 77, 45.6 P .2d 645',c· · 
38 A.L.R.3d 1194]; ·see·Plyler v. Doe (1982) 457 
U.S. 202, 216-218 [72 L.Ed.2d 786, 798~800, i02 
S.Ct 2382].) We are unaware of any authority 

· forbidding a state, on equal protection grounds, to 
provide services to its lawful residents that it denies 
to others. California law withholds from 
undocumented : : . aliei,:i~ , . ; fundamental. political, 
economic, and soci~!. privileges. They .cannot, v.ote, 
cannot work, and ai:e_ineligiJ:>le for pubµc assistance, 
free medical care, and unei;!lployment ·compensation. 
(See Cal. Const., art. II, § 2; De Canas v. Bica (1976) 
424 U.S. 351 [47 L.Ed.2d 4~, 96 S.Ct. 933]; Welf. & 
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.,; . 

Plyler v. Doe, supra, 457 U.S. 202; relied on by the 
university, is distinguishable. That decision 

Federal law, too, discriminates againsfondocumerited . _-invalidated a Texas statute· that authorized local 
aliens in the most basic way: it forbids their entry . school districts to- exclude undocumented aliens from 
into the cotinti:Y and authorizes" 'their '.arrest and public elementary and secondW:f scl:ioois. ·The coiirt' 
deportation: Even undocilmented ' · aliens · ·givi:rr' found undocinneriteci. Ii.liens are not, under· fedei-ii.J 
preferred ~tatus-. under fede~al law-those_ a1:!thorized": ".equal pr\)te~tign a,nalysis, a .su'speci class, nor is 
wider the Immigration Reform and CoritTcil *981 Act education a fuildaiµental right. (457 U.S. at p. 223 
of 1986 to liecome lawful teiripcinify residents 'and [72 L.Ed.2d at p. 803].) It concluded, 'ho~!'lver, that 

".'-.. thereafter.:.,,permanent residentS-are' disqiialified·: for•"'.:_: ,_.Texas had failed to show thiit denial of•fre~ public 
five years :from most federal prcigi'ariJ.s' of.fiilli.b.cial :- -.education to young children furthered 0.11y·substantial 

,., . _ .......... assistanc;e-.:1;o the. needy. ·(8 U.S.C_.§.- 1255a(h).). If·--' - ''"'·"'state int~rest. (Id.; at'p.: 230 [72'LEd.2d .. at:.p~~-8017~:.:: .. . 
" ' -federal fiiianciar assistiuice 'maY be withheld •'fro1ir' -'- : -- -~ 808].) The heiirt of the cipiniori' iil found iil''ihe : 

newly legalized aliens who, under the 1986 a~esty _ _ .following passage: "[The· statUte} iri:tposes a lifetime _ 
- _, ·· - : ~. ,_·;.· law,::?-·)a:i-~0('? ·.•b~:::£~lc9irie4? l(sffull ;and,·pr<5lJq9ti~e1_~r·:; e.~;·e:1Jharciqhip, : on. a . _discrete _ class of _ cl;!Udr:~~::;:~o~·. --·" 
. , ·"·--"-"· :_,._me.m-~ers of our nation' "' (California' Rura/·'Legd/;-__ , - '· :- accoilritable for. their ·di~!iP_@g: statuF.. Themligriui" of ___ 

. ,.,1, :;_•:o: __ ,,Assistiirc~, . .Inc. _ .v.~Legal,, SeT:Vices Cor'l'oraliorti(!lth:::·,1~'""' ·,,,.illiteracy *982~Will :niJirk them for t~e,,_pis~ of;theh:··; ,_ 
. _.'; > . . .. Cir. 1990): 917· F.2d Jnt;;l•l '.7.8); 'surely ·the1st~te'.~8}-i~i_»c., ~'lives: By deriyingJhe_s_e. children a basic: ~ducatioh, ___ , . 
- · - __ not ___ constitutionally __ : requii.ed_ --'to·:.o'Stiliiiidizei;1\£iii_e:f1'.:: ;;~~:iwe 'ci.eil:Y ih~!ii·W~;;~b.ilifr'to ;live wi~Jile. stiiichiie:; ':· __ :: 

_ university: education ·of ·ollier:«a!ieii'S .:;V,;i:i'if'·b:avi/h'~~et~:~·;.~~ -._.{of -i:iur''Ci\iii: 'iiilitifilHBnB; · a.ii.d· foreclose · e:ii:Y, re~l.i'stic- · -. -- - · : -· 

· ... : .:; .. . 

' ~ ' . 

-..... : -~legalized.theii:.stidll8 .. : .... ' -- ' ' "' - . ' ' ' . ' possibility . iliar' they:. will' contribute --m-:even--the .. ----- ------
smallest way to the progress ofour Nation~;; (Ji( 'B.i' p .. - - -

In comparison with these fun.4ll.).l',len,ta!:right_B! and:·:: - 223 [72-LEd.2d at piS03].)-:There is; ofco\irse, a·· 
privileges denied ,undocum~nt.~9: .a!ieiui .by state .. an4- .. · . significant difference :.between an 'bleinentiiiy · 
federal laws, the ,privilege :With!J.e!d ,her()~subsidized .. · . edu.catio_n· and a ~Y~f.~\~ ~4~;q~tion. 
public.-,.uiiiversity educ!ltion,7i~·:·' conside~ab_ly_. less . .. , ,_ . , ·'"-"'"' ::. .. .. ... 
sigii.ificani. --Further, ·California ',,also. _denies _ this In, reaching. oµr,, deRis\oJ?., ,~e, ,._intetp~et -California's. -

e 
subsidy to citizens of neighboring states and to aliens statutes and Constitution. We are not empowered to 
holding student visas; yet the state has substantial and .pass'~nJ\l~,~~~p\!i.;,of.':\~gi~l~\i,on.:Accordingly, we 
legitimate. reason to favor both these groups over ~o _npt, eyaJµii,~~,,tl\~,.P,C/It}llntjpn.,pr. aiµici.-.ciµ-i~e,.~at 

_ :-.-:. ~ .: y11dp_ca:ri~?tci.d !!:ll~.~B,}~thei: tha~ the reye~s.e_. "I ., ., chargirig un!l.C/i?!!m~llt.Et4:1~¥.~11-~ _ npnr~sid~_n,l':~~ol_!;is";• .. ,: -· -
. _ _ _ . - _ ..... ·-... . _ _ · : :- _ · . . shortsighted anc;l_cruel,j~l!r ~p,we adjudge Bradford's - · 
· --.: · ,.,.... The :state's·rl~~tfu;~te,""int~i-~sts~u1:.cie~yhig .·~~~id~~t -::, .. ::~-,.response that i; ')ll#ver~!ty ·~4t;cation iB_.,alsq, b~·yonc!: -·~ ., , ": -~ .. ,, ·'·" 
_. ~; ::;._.:'·~i_.::_. · tu_itfoii. !~~:;¥.i\9:i:~6i;~.4h~if.~~;:·;;te' µi~nife~t;.;;;p~~,-/~';· ·- ~~· filliiriciill- m¥.~i;s ~11f .m@Yi~!11:4warJiliig,.d~_s~:IYID.,g, ~:.-.. ~:":-- '· 
- - irnp()rtimt. · We .vrm '.!l!itne-Just a. -f~~ .the,:.st!!t~; 0, c1tizellll: - ,., "'"'·:r• • :", .. " : ._. :-:'''":- -- · -·- "' 

-, '":--~-,interests in_ not•· subsidizing· violations of.law;·. in __ . __ ... :,c:c·i .;l"r'ii'(._:·,i;•,, .. , ... ·; _.--: .. "--_-'c;:· 0-1'::: :::;·· 

__ preferring:.: to e~ucat1' _ its . o.~ lawful . re.~i.denis;', in, The -altern~tive.,writ is discbafged, arid.the petition for 
· · ~ _. _ avoiding.'.; ·;e~ancing the . ·.emplo~~nt: .. prOsp:~,~!~·~;1.qf_._~,. . ... ·!-•. Writ Of.rruirid?-~e :of_"I~rohibi'.~o~':is 'denied~~.·_· -.... -,h... ~ -· - ..... • 

. those to whqIIl. employment·ie forb~~d~n \°>Y·:~~w; .-41-.~· . .L.- ' . .'._.1· ~.l.1 
.. :( d1 :L·~1h1J_·_ .. _i _ • :·.' •• • .. ; •. 

conserving ita fiscal resources for- the benefit of its Gates, :Ac;tirig -P:,)\pa,ii~·F~ffi',:r.; concurred', "r 'he : -
_ lawful residents; in ayoiding _accusatim+s ·th11t -it_ Petitioner.s' appliqii.t\RJ'i''for•'reView by '·the· Supreme 
-unlaWfully harbors illegal aliens in its cl!lssrooms.a.nd Court •was--deilied;March"28;> •199L-•Mqsk, -•I;;•: and 
dormitories; iiJ. not, subsidizing the university Brouss~d, J,.-wet~ ot'tlie qpiillon that the application 
education of those who may be deported; in avoiding should be granted.I *983 \ i'. \' "-:•r.F. 

discrimination against citizens of ~ister. _states ,,and__ . _. ·" tL. ''"'"' .. ,; "1 · "" ..... 

aliens lawfully present; in main~ining i'espe~t for Appendix J\iA~. 198'4] ATTO~Y GENERAL'S 
government by not subsidizing those who break the - .. · ,; .. -'OPrnIONS 241 
law; and iii not subsiiiiz:ing the university edu9_ation _ .. ·'"'" .;._.,, .111ii1w1",11y c1.1uc"il'''" 
of students whose parents, becaus_e of the .. risk of 
deportation if detected, are less likely to pay tal\es. 

OpinionNci. 84-101-June 1, 1984 .. , __ 
.· · 11u1· d-:.t..:t~1nnf-\','l' 11 .. ;[in:.l t_.~d1lur~1w . 

. . •. ·. ,1 :ull11\\1. ·-.vl· ....... 
. .. :-1:>:-\n• 1l ··i_c~~-;~·1·1~l:1 · 

. -:.·11·;·· • ,·, _ro:.· _, : 

•.l ll~r; 1_·· •. 1~\li;lt: lhl'. LC1i\ll)h.li(1f1''11~ 
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SUBJECT:EDUCATION CODE SECTION 
68062(h) AND UNDOCUMENTED ALIENS--Educ. 
C § 68062(h( does not p~r:IDt undocum~nted ~lien~ t

1

0 

establish residence for tuition purposes m Cahforma s 
public institution.s of higher education. 

Requested . by: CHAN,CBLLOR, CALIFOR1\1I/1. 
STATE UNIVERSITY 

Opinion by: JOHN K. VAN DE KAMP, Attorney 
General · · · · · · 

Clayton P. Roche, Deputy 

. - .. '. -·~-'"~ ~-- ;:.i.1'• _:. ·- . • ~ .• -· . : .•• 

· · 'The. H~riorabie fu R~yi_iillds; · Chaiicellor ~f . the ·· 
· ciliif6rni~ Stiite Univ~rsify,~'ila~ requeiited an cipiiiion ... 

·•. :,::.~~::::,::;;~~1],~1@) Of ilio """''" .. 
Code,;:v.-ennit . undoc@iented ·aliens to establish .· · 
resi<l61~"& for tuition purposes in California's public 
institutions of higher eduditiciii?' · 

CONCLUSION 

The legisi'ative history. of Education Code section 
68062·;:: subdivision (h), demonstrates that the 
Legislature did not intend to, and: the subdivis~on 
does :not, permit undocumented ahens to establish 
residence. for tuition p1J!P9ses in. California's public 
institutions ofhigher ei!_tifatiori. 

(§§ 68017, 68023.) The rules set forth for the 
detennination of residence are generally those set . 
forth in sections 243-245 of th_e Government Code 
for the determination of legal residence or domicile. 
(See §§ 68060-68062.) Some exceptions to residency 
requirements are also set forth.· (See § § 68070-
68082.) .. 

FNl All section references are to the 
Education Code unless otherwise indicated. 

FN2 These rules . are.: applicable' tcit,,the 
University of California only to _the extent, .. 
adopted by the [Regents.(§ 68134.) · : -· -

. :·• .. •,., ..•. , .. 

The questi~n · presented herem is _whether ~6ttiori. · ... 
68062;,subd.i:visioii (h), ·perrriits undocument~d aliens·: :: · 
to establish residence· for tuitio!)· pUI]lose~ .. si;i_ !~ey'; .. · ..... 
may avoid tqe.'.payin~nt_<;if the_,rio~-~.~iden,t,'~i~i~~·:-: .· . · 
That ~ub\l.iyl~io'npfovides:·' :. ·:· ··:.•·-·:·. · ~'.:•: .. c· , .. · .. ·. ··· 

·', .. · ·: 
"(h) An alien, including an ~~ed ininiir alie!l, 
may establish. his or h~r residence, unless precluded 
by the Irnmigratiol:dmd 'Nationality Act· (8.t].~.c.- § 
1101, et. seq.) froD;i"esp.b\isl#ng do\111cile'' lil the 
United States." FNJ · ·.:-.1 

'·'..
1 

._· ·· · ... • •• • • 

· :' . ; ... : 1·:··-··("~ I c;~:1•,· r:: · .• · ' 
• • · ' · ~· r I t~'1 ,' ' 1' ·• . • · ' • • • 

FN3 SulidiVision (i) ~~ii· stat~s: . . 
"The residence of an urunamed m.mor shall 
be derived from his or her parents pursuant 
to . the .provisions of subdivisions. (f) and . 

~g~:'.~ ... 1;1:.1;1 1.~l·)~·!:~.·:::11L~-~;I :1°1 ... ;.~·.,:.··:.;.I:•. ,11::., . 

·,_ ·J0ixt:Ysrs ' •. • For our PurP~SeB herei.,n. we u~ders,tand _-the t~,~ ,; . 
. "undocumented'·alien" rfo'Snean ail a!foii"who caillioh."·' .. · ... · 

Section·68000 et. seq. of.-fue Education Code FNI set 
fmih "uniform student residency requiremento." The 
Legislature enacted these .provisions with the intent 

. that . California's "publi_c institutionB of. higher 
education shall apply uniform rules, as set *984 242 
ATTOR..NEY GENERAL'S OPINIONS [VOLUME 
67 forth ... [therein] in determining whether a student 
shall be classified as a resident or nonresident." (§ 

· 68000.) FN
1The significance of these rules is that a 

student who is classified as a "nonresident" must pay 
nonresident tuition in addition to other required fees. 
(§ 68050.)To be classified as a "resident,'_' a student 
must have been a resident "in the_ state for more than 
one year inunediately preceding the residency 
determination date" established for the. in.stitution. 

···· i:>~o~~·-iha:fhe .. or ~h~'i~(iii. 1 'ilie'United states legally ... · · 
(See, e.g.; Plyler v.'Doe (1981)1457 U.S. 202, 206, fn. 

. 2.) Accordingly, "undocumented alien" usually refers 
to illegal a!iensf';\· ··· 11 1<.'tl l;•.'.r~ 1 ' 1 • .- ... ·, ,. . 

. ~,· ... I. ;.\ .... ,:'."b1 II! tf1). 1~!.;rn111~; :, ,;,,J1.'Ulil 1.'1lo1.~d· ·I'<'' 

Subdivisions (h)'and (if were' 'added to·section_ 68062 
· by chapter 680,iStatiifos cif 1983.'That chapter''also 

repealed section1 6807ii~'which bad been the provision 
of Jaw for detenninin,g the ability of alien students to 
establish · residency•iistatus'-'·'·ifor· •tuitioo< 1 purposes. 
Section 68076 provided:· ·1·e:rn:..:11c. '' 

· di) :.:id :·>.~ 1 '•:\!'lj1 

"A student who. is 'an adult 'alien shall be entitled to 
reside~! . classification if he has been !av.fully 
admitted io the United States /01· pennanent 

; .. · ··;1·11i.;;-.;:"fslun (i'i [\·,·,:r: · .1 • 

.. :·:~:· r:'.··.1dcl·ii.'i..~ 1 ~·Tl u::·:· :;'.::111i· :.l1::": 
i,:J -.".\.'11 r'r11i11 !in; • IJ i: :::1•,\·1;1!: pu1 .1i:i 1 

•11) I l ~i· ill~ I UJ ..... 111. "·1 .... ' 
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residence in accordance with all applicable laws of 
the United States; provided, that he has had residence 
in the state for more than one year after such 
admission prior to the residence determination date 
for tbe semester;" quarter or term for which· be. 
proposes to attend an iniititution." (Emphasis added.) 

Page 8 

.. ..:. • ~ , ll \ 1. , 1 i ir'k "'· 

· approaches have been suggested. In support of the 
conclusion that undocumented or illegal aliens may 
establish residence under subdivision (h) of section 
68062, it is urged that the subdivision is clear on its 
face. It. is pointed out that the law no longer provides 
that an alien must have. been "lawfully admitted";· 
that it merely. uses the unmodified noun "alien'.' in 

It is thus seen that prior to January 1, 19&4, the conjunction with the proviso that the alien must not 
effective date· of section 68062, subdivision· (h), an. ·.be "precluded by the Imni.igration and Nationality 
adult alien FN4 could establish residence only if he or Act.... from establishing domicile in the United 
she was "lawfully admitted to the United States" and States." It is .further pointed out that nothing in the 

· . Suc.h )awful ·adffii~Si.Qn wa~ "ror· P.~~-~-D~~t.re~_ideOc¥t! · .... IiDrn.igration a~d Natioriality Act expressly precJude·s· 
'., '. in accordance with all laws of the United Suites viz .... " .. · an illegal· alien' from: establishing a· domicile. ·"(s~e:: 

., ... the Immigration:aii:d Nationality Ac('.8. u.s·.c:A.. :§ ,, :·'. '_Cabral v: State Bd: of.Control (1980)·112 CaJ;Apf'.';.' 
1101, et seq. Consequently, under prior law, there· 3d 1012, 1016-1017, fn. 5,) Finally, it is pointed out 

.1: ,.~ was clearly no provision for ari undocumented alien . . ·. ·that under the case law,· aliens, both legal (if not in . · 
.. _)tP ~.ri: jjleg~(~Hetj:to ~;tablis~>~~ide':nll~.>.~~.5 '.tiJ:i;-il('':: ".,··; · ~f?~gr,ant. :.categori~s ' ~p~c~~ally reqUiring '~!('_'. . . . · ·· 
.· );~:J4J A'[TO~Y (JENERAL'S~QPINIQN.~ 243· --·· l!lk'._lt to -retam a foreign dom!:!.le)-and•·illegal or 

. :.:, .: .';.:J9(Ji,ji!ji'iif pi@oiies, Th~ woriliii[Cof)he pi:ior:'.liiw· ,, ·. ' tindocumeiited, ·.may. establish a ·d_omicile:.of cholc.:e:. ·.: .­
'. < ~:~.~::~' ~~~i!)~ ropts· iii :tJJ,~: .Iiri,ipigrE!iloii;~ft: Nii.tionalify A:6f;\'." :: ''.(Se~ . Toll VY Moreno . (1982) 458 U.S .. 1, . 

.. :~.~-:.N. :. --~f;s_~ s~cc4i~py s~t .:_~9_rtir .. ~:-!J:·:··~~i{tlV:e1y: f~c-~O.t~~ 1 i0.V? ;: ,· - -· .'t Ilonimmigrant alien holding·0-4 VISA may establish 
'"' · · · · ·· review note: · ' · · · · : .. ·· . : '' ' " ... domicile in United States; Plyler v. Doe,' su]ira.4Si .. 

· : .. :.- ::::.: :.:: .. ·. ·""' ··'·'':::· ···:., · ··u;s; 202;·227, fn. 22,'."illegal·entry into·the·c·o1m1ry--···•'·.:. ..... · 

_''Under the Immigration iili.d. N~~~~aiity A.ct'. 8 ·:·'· <' •woµld not, und~r ~app~B!ll criteria, bar a. person 
u:s:c. §§ 1101-1503 (1976), an 'alien' is defined as from obtainiiig "d~!ili~il.~','~i!ti¥.n a State'.'; Cabral 'v. 
'any person not a citizen or national.of the United·. State.Bd. ofCimti_ol,-suprq, 11~ Cal. App. 3d 1012, 
States.' Id.§ i 10l(a)(3). T.wci' cliisses C:i"r aliens exist' illegal iilieils'co\iJ.d bstabliEin.'~e~ideiice (doriiicile) for p. oses' of'•\/ic&iis'"'iii"Vlolent'.' Crin:ies 'Ac. 
under the Act: immigrant or resident aliens, and urp .. · ·'"'""'-' "'" ;11•11 .... , , · ·· ... '"•···· ,., ,.,.,. ~ 
nonimmigrant aliellil. Irill:ni.grant· ·aJiemf are· those· Rzeszotarski v, .. :&:e~~Ppir'.~)g .(D.C.App, 1.9.7.f) 1 :?-96 

dmitt d t · 'd · ·· ·· · · § · · A.2d 431 '135 ' ·husband's· ~'lack of· 'statiis" ··Wider a . e o permanent res1 ence:··.· Id. .· 115l(a): ,. " "., '.-: .i.._ . .,, "": u11moll' ... · ........ ; ;·· ·· 
Nonimmigrant aliens are generiilly adlilitt'ed only for. lllllillgra~:on I.aw~ ,u;e),y~~!?:V~,,\~,sue of .dcirmctle for 
temporary periods and include. stµ9-ents, tourists, .. purpo.~es of obtairu,ng 1 </iv~r.Cf,i Seren v. Doug'.as 
diplomats, and temporary wo_r:k:e\--S._.z:~;fi 1§i{ai(15).: ·. ·." "_ '(Colo:AP.J:l·, l.?JP,:J~~~i ~(t~11 · ~qt; stuqent ·· c~~d 
Aliens may also be admitted und!li' the parole_ power : . . . establish m~~UR ~e .. ~~ffil~J~l\ViY o~ stat~; -~orh11~?.l). 

' ,. ;:c;:•':"ii'~ the· Attorn:ey O~n.~riiL_ ~~('..'§.)l87Ji:l.j($j~;· 'CN'9fo;'.·"~~·:: :·;~llrP,?.ses as ,so?~ ~~.~~~en,~ .y1.s~ 7~prred;) · . : ·. · 
·r .• : ,, .. ..,, · EquaFireatrrieniOf Alieris·; 3fSum:·r::·Rev: 1069,·fu~' ·--··:-·.· ·":;, ".' :. . . :n'· :"·~.rn •,:" ,;:t;!;·.:1;:;:;:·· · · .. . •'··· , .... ' · · 
· --- · :- ~-.::-2y--- · · · · · - · ·In s~pport oti.i.\e"~o]Cl_u.fiic)ll,;tJta,t:~u9wyi_~o~;(lr~ ~~ 

· sectioi:t 680.~711.d,o~_s,; 1.nsithpermi.t. ·, ,El11: ; i,llega).,- ... or 

FN4:. The ~tatute_ l'lPPe!l~~ _t()J1ay,e been si_lent · 
with respect to unmarried bliiior aliens~ 

Consequently, the thrust of section 68076 was that 
immigrant aliens could · establish residence but 
nonimmigrant aliens, although lawfully admitted,· 
could not. The latter category of aliens were here for 
temporary or presumptively not permanent residence. 
And, as already noted, undocumented aliens ·clearly 
were excluded under tbe statutory language. 

With this background we now undertake the task of 
consuuing the 1983 legislation. Two basic 

undocumented alien to. establish residence for tuition 
.. purpos~s; it is urged th~~: ~~.po\~.~easo~ for the r~eal .· 

of ~!l<;:tion 6897 6 ~9-. ~!!1..~na.c!-11?-~~t of subclivi~i_on. (h) . 
of section 68062, was .. to con.form California law to 
th~ .rec~t de~i~io~j{:;~~ M~ted States Supreme 
~ourt in Tqll1 v,)14pre11g; 1 ~up\a,458:V,.S .. l.*986 244 
A TT9W~. q~tJE~'.S1 qJ;'~ON~- CY.0,J.,)}MB 
67 · . "'.:. :.· .. Ill ~2, >llq,::L> ~:11.;, """ ,m· '-''"'"·'.' 

.: : u:1~L·r·1r~1\Hli1~;;:.! t.:r ·.: .. .". 11:u· <i p·::1·.;,,;~ 

That case held that ·nonimrnigrant aliens ·(i.e:; .. those 
not· admitted for pennanent residence) holding a 10-4 
visa (officers. oriemployees :oficertain international 
organizations ·and. their families) were not precluded 
i ·~ , .. .i., -~.1 \ .. · l;./t..";zutarski Ci .t l. 

... ~l.~. hld:l1a·~id 1 ~; "Lt.: . I ... 1; .: .. : ,;_;~ . 
· •. I\ 

I' . .,.! • L' ·! 11h\:'l:'.i.in•J
1 

di\•(1i•{:';_~·. 
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by the Immigration and Nationality Act from 
establishing a domicile in the United States. 
Accordingly, the Supreme Court held that under the 
Supremency Clause (U.S. Const., art. VI, cl. 2), the 
State of Maryland, which predicated in-state status 
for tuition purposes at the University of Maryland' on 
domicile, could 'not bar "G-4 !'NS alieru; (and their 
dependents) from acquiring in- state status." (Id., at 
p. 17.) 

.-,:.•:: i:..::)·' ...... ···: ;. 

I: 
0

1 ,:·l. 1l\·· : J. 

Page 9 

domicile in the United States. Id., at 665 .20But 
significantly, Congress has allowed G-4 aliens -­
employees of various international organizations, and 
their immediate families -· to enter the country on 
terms permitting the establishment of domicile in the 
United States: Id., at 666.In light of Congress' explicit 
decision not to bar G-4 alieru; -from acquiring 
domicile, the State's decision to deny 'in-state' status 
to G-4 aliens, solely on account of the G'-4' alien's · 
federal immigration status, surely amounts to an 

FNS G-4 visas are issued to nonimmigrant ancillary 'burden not contemplated by Congress' in 
aliens who are· officers or employee!i•'of"' ·. -- .admitting these·aliens_to:theUnited States .... " (Id., at 

. certain international organizations and to , •PP· 13,14, emphasis ad~ed. Fns. omitted.) 
members of their immediate families. (8 
U.S.C. § J 10l(a)(J5)(G)(iv).) The argument in support of the second position, that 

_ ,. :, , .. ')s, that seciion 68062;jrubdjyision, (h), d()~S not 
Iri reaching its··decision with :resjied to the ability ·0:r permit imdo,cwnented·!llieri:S to establish resiaen6e for 
G-4 visa holders .and .their .deperidents:fa_establish. _- _ -- ..• tuition *9_87 JUNE 1984) ATTORNEY GENERAL'S. 
domicile in the United•'States; t1i:e'CoUri relieg':upon'•:~: ·:·:;.QPOOONS 245 pilrjioses; points out the undersc_ored_­
its·prior:,deciSion in the same' litigation to' t!lii.i-iffect; -. '··'language ahove as being the source of the language -

- - ' - Elkins~;;Y.:; Moreno (1978) 435 U.S. 647.In that case _ contained - in subdivi.sion (h) that an alien may• 
-· - ·-ilie'' Co_urt noted that,· witii' resp•6~t . to soiri~ establish residence .:'.~iiriless ·: precluded by. the 

· nonin:imigrant_ categories, Congress had specifically Immigration and Nationality Act (8 U.S.C. § IlOlet. 
provided that such aliens .were admitted. on the - seq.) from establishing Ao.micile - in the United 
condition that they did not intend to abandon their States.:'. The argu,me11f 1t~en_,,l,II'ges that such. fact 
foreign residence, e.g., visitors to the United States, fortifies. the bas\~. cqn~l?Ilti.o~ !bat subdivi~ion (h) was 
students, aliens in "immediate and continuous e1,1acte~,mer~!Y,· ~,,9()µfqrm Q.a\ifornia)a~ ,wi!b_ the 
transit," vessel crewman "who intends to land SuP.r.eme .Gourt'6ii.dec_isi()!lr, 1 i-!J .. :Tol11._,v.· Moreno. 
t~!Ilporarily," and temporary workers having .. a Acc.ep.fui-g this.~~ try,.~,.!li~ ,l/X~entpr_o~eed~ to, point 
residence in a foreign country; that, accordingly, such · - · · out .that. th!;\ tern.i,ino.!Rgy pf; b1,1~_.Jpll: ~· :tyfqr~W? .. and 
nonimrnigrants could not establish a domicile in the subdivision: ... (hL ,r~f~rhJ!L t!ie. esta~!is!illfent,, qf 
Uriited States, absent an adjustment of :stahis. From -- domicile in . th{!_ UnileFf,, S,ti;if~s, __ not do.micile· m,_ the 
such. specific provisions, .the court implied an ability state. Accordffi.gly11 as, 1W.~i:flild!::fStand the argument, _ 
of other nonimrnigrant aliens,. such as G-4 VISA su~~ivis_ion .(b).r,eq"*e.s._.~ 1 .d,~~~)I!lination of domicile · 
holders, to be capabie ofliecoi:iiing-dcin:iiciliaries. of . ' - under:' federal. ,lav.:, :.yiz,_ .-fu.11 ~w.-atioii- and -
Maryland. (id,; ... ate: pp .. 665-668.)Thus .in Toll v. Nationality:·r-h;\1~,,.Th,1;\;.l)fgw,n.e1,1t .. o/gflB that that act 
Moreno, supra, the Coµrt stated: · contemplates the establishment of "lawful domicile" 

when domicile is a reievant consideration under the -
acf (See, e.g.1 Lo~ry!~;l:N:~;/~21d ,Cir: 1982) · 68J"F.2d 

1.07, _I q~.-1.1,R.),f:~~f~.~ot¢,., ~e, ifr;~~~t'.c~~y,l,~~~~· ·Bil. 
undocu1mmtep ,o;

1 
il\~g!1-l ,~1~1n, ~a, ;Pr~~1u4~~. -i,w~e~ )he 

federal act from establisliiii.g a domic1le in the· United 

"The Immigration and Nationality Act of 1952, 66 
Stat. I 63, as arnended,.8 U.S.C. § llOlet. seq. (1976 . 
ed. and Supp. IV), represents 'a compreheru;ive and 
complete code covering all aspect of admission_ of 
aliens to this country, whether for business or 
pleasure, or _ as immigrants seeking to become 
permanent residents.' Elkins v. Moreno, 435 U.S., at 
664.The Act recognizes two basic cla_sses of aliens, 
immigrwit and nonimmigrant. 19Witb respect to the 
nonimmigrant class, the .Act establishes various 
categories, the G-4 category among them. For many 
of these nonimmigrant categories, Congress bas 
precluded the covered alien ·from establishing 

Stii.ieS:L"'FN6 .-·,._. :1u1p1i:..L..:.1,:.:..1 .d111t...- •...•. :;:~ 11.:11.,-1;.::111 l·.: 

.,:~·1 .1,,;; ,I l. _11[g .•. the. ,,_Ll!ll• ,II •I'. 

1111.1 11hd~·, i··;ioi'1~;.(h) d .. . 
_ . FN6 .. A,.t\ .. aJtern!!~~d?\lnol~si_on :t9. be drawn 

"' -- .. _ from,,1;~e .»,"prciing pf\subdivision (b) which 
. occurs; tq, ,u_s;;is tft(l;tntbe Immigration and 

,.. " Natioi;i,'!-µ.%,.,..;\ct,: 1~"~s ,"construed. bY, the 
1. _. ",. , Supxfl~,e .9Rl!fi, 1 m~PflJ!::,as_#.t?ith~,1 prp,9ludes 
......... I or. p_t?i:m,i.\s Jl1.t?rle~.~b.li~j:ime11t..of..a. dprajcl]~, 

- ' does s_o or1ly_.y.;i,~~. ,respect to :nonimmigrant, 
-:·:-

11i ; .... iii;: it::1111;11u1·•~f"dTh-c.tli ·; .. ;, ... 
'j. . J l ~· 11 • j -~ [ l_J ii\:. 

1. 11w .. .:t;L . • 1!.-lhLi { :r1·i~:1t -S1tffe:: :,;.1 ·. . ; : I' 
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or legal, docume11ted aliens.Accordingly, · 
the language of section 68062, subdivision 
(h), was intended to refer solely to 
documented aliens. 1n short, the federal act 
does not purport tci deal witli the question of 
the establishment of a domicile ori the part 
·of undocumented: aliens: See Cabral v. State 
Bd. of Control, supra, 112 CaL App. 3d 
1012, 1017;·at fn:'S. 'This approiicli·is more... . ... " 
consistent with the argument that the 19 83 
legislation was merely intended to conform 

.Califonliii la.w.:wii.b 'rci~ ~:. Mor~~ii: :., · ;, ~::···. : ....... . 

-·-·· .• . ... ': ......... <·1 .. : .. ,-r.'J;,:·.··~:.i:.r·, •. .,. . ..;.... •. 1 /'. .• ·.::,,·,, .. ~ ... , _ .. , ... , • ..• ~:. 

· " '' Without any further · evideiii:ie" Ciflegisliliive interif, · ···· · · · ~· · 

"6 We disagree, however, with respondent's 
·sweeping assertion that in all cases 
'ambiguity is a condition precedent to 
interpretation.' Although this proposjtion is · 
generally true, 'The literal meaning of the 

· words of a statute may be disregarded to 
avoid absurd. results or to".give effect to 
manifest purposes that, in the light of the 
statute's legislative history, appear· fro'rn its·­
provisions considered as a whole.' (Silver v. 
Brown (1966) 63 Cal. 2d 841, 845 [48 
Cal.Rptr. 609, 4.09 P.2d. 689], ·and cases 
cited.)" 

... , .. 
both arguments. for and . .against construing section .. . , FN8 With respect to the foregoing general. 

, .. -.·· . _· ·'. .. :.~1~~~:\~ui&~fi~?;s ~~fr~~-~te~~~i~W~~~:~:~:;-'.:<:·· "} . ·. ~;;p:.c~:ii~~:,~1~~n(~~~il0j~st~~·~{;· •• ·: ·•· 
·· :· . :.·: :~:i~~~~~:r~!1i~~~~t~~~~~~if ili~'jf~:t~;~~~~~ '.:·: :· : :. '": · ..•• ;~7·i~.7~;~~ill~=1.~i'~a~~~~~ .. ~~~),~~;. .~·:~:.·''_';~· ·:· 

· .. :;, ;: pe11nits ~;t;i:e cppiitr).i,fti~n·.,,tlj:at;it!Ji:iy,7,may;: qualif9.. : · . .. . Diego Coriunit.IDiJ'. Collcige-.-Dist);p:~~p.;:~§:·). · · •' ·• ..... ·"' .... \.':.·.•"". , .. _._· ·' 
· ... · · .Ho.we_ve,r;..talcing into ·cons1d~ratio11.(l) the prior law.ii · · . · · Cal. 3d 692;Southem .Cal· .. >.·Gas·Go: :v.:Puolic-· ~ 

in.· Califorilla,·'and-Ji)· the- tiriiirig ''.oL the 1981.: -~ : .. .:..~.~ .. Utiiities Com. (1979) 24 Cal. 3d.65'3; 65g~ . 
a!Tfendments with the. decisfo~· ill: .. Toll v: Moreno, 659 (statements in legislative committee 

. supi:a,458 U.S. 1, such arguably evinces anintent on analyses); . ; S!'.luthland .... , :Mecbarucal . 
. the part of the Legislature to deal on!)' with the Constructors Corp. v. Nixen (1981))'19 Cal. 

problem of nonbnmigrant, and hence legal, a,liens. App . .' .Jd .. 417,_, 4P,-428 (s~tements in 
such as G-4 visa holders and thefr dependents. legislative c.o.ffinl:i.t\~.~.El_Ilalysis):,;... . "'" 

.. . . , 'l.111: . I 

.. In c~nstruing a statute, the primary consideration is to We have reviewed available . records concerning 
·attempt to ,ascertain the intent .. of, the Legislature in Assembly Bill 2015 fo~ the. 1983 legislative session; 
orde~ to effectuate. the purpose of the law. Although which became. chapter. 680, Statutes of 1983. These 

, _;. nprmally,.a,statµt.e;.w,Jiich is,91,ear. and um1mbiguou~ is ,. :•:· ., ... include -.the Staff. Analysis of:the Senate Committee 
. ,.: ·to be con~trued a9cording to its.p'tainmeii.ning,.this i~. . . ·. on Educati.on "(7/13/83);c1 the .... ways. :and ._lvfoa.ris 

. .' .•... :· )"iot th~. 9a~~ 1}f..tq,._40, ... so,willJi:i~~_,to,,~b¥~.d,_r~sqlt~ or.... . Committee .~=acy,;prepared.fo~ tl,ie))!l;lfl. 9,)98~, ... 
. : :.': .. : will '~fl': C_O,I:Jti'ary to the. manifest . intent of. !lie . : hearmg; .. the ;·Legislative 'Analyst's :'a.naJY.s.es,:'. dated .. . 

.. '(eg;isleture ... A,ccortlingly, .' we 'need: :.i:!oi. con_cem .. • · . June 6 and A~gust19; l983;_the stii:ff Analysis of tiie .. . 
ourselves Jietein · witli .::whetliec·sedioii" .'68Cf62;·: .. : -· ~~sembly Education Committee; the ~alysis of the 
subdivision·'(li),' is or iii not ·'ilfnliigu~us~ \f/e may,... ... Senate Democrati~ Ca,p9µs, dated 8/23/83; and the 
construe tlie enactment in. ,acc_ordance with the . I)nro!led Bill Report, dated 9/2/83. '. ··' 
discernible intent oHhe Legislature e,v.en ifthe statute 
is unarnbiguou's. ™7In so· doing, we .. cari consider the·· 
"988 246 ATTORNEY GENERAL'S OPINIONS 
[VOLUM:B 67 liistorical Circinn'starice cif the statute 
and its legislative history, including ·legislative 
committees' analyses of the l;Pslation as it went 
through the enactment process. 

FN7 
As stated by our Supreme Court in County 
of Sacramento v. Hickman (1967) 66 Cal. 
2d 841, 849, fn. 6: . 

' .... · • '. ·~ i \ ·.u1 r~:: H II" I 'i II:.. - . . 

A review. of .. all· .these•: documents, demonstrates 
unequivi!cally that.ihe .. p1irpose. of ·the. bill was to 

· 'i:iring C~lifornia law.1in: conformity with federal• law, 
specifically· the .. ·· .. United .. States ·Supreme. :Court 
decision in Toll v .. Moreno,"supra,458.U:S. "l, as to 
residence . requirements ... ior, attendance .. at public 
colleges .. anc\ UniVersities,.,,,wi.d. also· 'the Court's 
decision in Nyquist v:Mauclet (1977) 432 U.S~ 1 as· 
to student aid .. ~9The. documents are· replete with 
statements to I .that· effect. i 1T.hiiB, with respect to the 
"historical circW:nstances" of the enactment .. of 

i ~' " .... : ~ . . .. . ; : : : ! . ~ . : : 
' : ? ; : .. 'Ii 1 5 Ii 11 i! , .• 1'1;-; -~· .· .. :·I ..... : . '. ..::,' i• ·::. 

'?I.' .· 11;qJ11:1· ( :"•',11. : •.. ;i·, ' I··\ i •J.·, ;, ; ,j;··. 

··.!l:d· .,., ll\ ' . :1 .. 
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. .. :' ·' 

225 Cal.App.3d 972 
225 Cal.App.3d 972, 276 Cal.Rptr. 197, 64 Ed. Law Rep. 427 
225 Cal.App.3d 972 

chapter 680, Statutes of 1983, this confirms what has 
been urged in 'the arguments presented to us as io 
Toll v. Moreno. 

FN9 Nyquist v. Mauclet, supra, 432 U.S. 1,. 
held a New York law· to be unconstitutional 
as a denial of equal protection which 
required "resident aliens" to have applied for 
citizenship in order to qualify for state 
financial assistance for higher education. 
The nlie.11s involved in the suit were legally 
within the United States: Accordingly, the 
st1it .. did · not involve nor rule upon 

· Undocumented or illegal aliens. 
Chapter 680, Statutes of 1983 also amended 

.: :·section 69535. with respect! tci• eligibility for . . 
· studeht aid,- .. reqiliring that "[a]ll Cal Grant 
recipients shall be residents of-California; as 

~ ', I ; t 'I ·. • l \ 1 ; • 1 . , J : · 

.·.;·;11 ...... ; :· 
Page 11 

.. i ."!: 

..... ... 1;-.:;11; •.• :;, lll · •• t 

and August 19, 1983: FNIO 

"This bill deletes the requirements that aliens be U.S. 
citizens or legally admitted as. permanent residents in 
order to be classified as a California' resident for 
purposes of tuition or ·financial aid. The bill places 
aliens under the same residency requirements as other 
out-of-state students, except for alien students who 
are specifically precluded from establishing U.S. 
residency under federal irrunigration law. Alien 
students who would not be eligible for California 
residency under this bill include illegal aliens and 
students on temporary student visas." (Emphasis 
added.) 

FNI o·"The bill was enacted on August 29, 
·. 1983 and seiit to enrollment on' such date. c . ..'.O";: .... 

. ·-· .... · 
. >:deienllii.1ed ... pursuanho the .provisions o(·~~ ·,., Accordingly, the-legislaii~e history of section 68062; 

·" .. •.Part 41 (commencing with Section 68000)." .. ._;-,;,;·,:. subdivisiort!(li)';. demonstrates that it was intended. · 
· · '.:\Accordingly, as to aliens, the student aid . ' only to inJ.pfoment ·federal law as .. declared by the 

... _ '.G':provision now i.iico.rporates by" reference United States Supreme Court in Toll v. Moreno; 
/·section 68062. 

More importantly, the foregoing documents and 
analyses demonstrate an intent ob ·the part of the . 
Legislature to- exclude from the. scope of .section 
68062illegal aliens. Thus, the Staff Analysis of the 
Assembly Education Committee stated, inter alia: 

''DIGEST: This bill p~ovides that the detennination. 
of residency.for legally admitted alien students be the .... 
same for PurPO~(!S :of: . . .. _ . . . . . 

"attendance ..... of [sic] a public postsecondary 
institution .... '.'(Emphasis added.) 

And, similarly the Ways and Means Committee 
Summary stated_ inter alia: . 

· "This bill provides that the determination of 
residency for legally admitted alien students and out 
of slate students be the same for purposes of: 

"a. attendance at a public postsecondary institution. 
... " (Second emphasis added.) *989 JUNE 1984] 
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And finally, the Legislative Analyst's Digests of the 
bill (AB 2015) stated inter alia both on June 6, 1983 

supra,458 U.S. 1, and was not intended to encompass 
·undocumented or illegal aliens. Thus, insofar as the 
arguments pro and con with reference to the question 
considered herein· may .have been said ·to have been 
evenly., balanced before<! an .. examillation · of' the 
legislative history of Assembly Bill 2015, 1983 
Legislative Session, this history:clearly tips the scales 
in favor of. the ... conclusion. ·that .section 68062, 
subdivision (h), .does .not ,pemut undocumented. or 
illegal aliens . ti.J .. acquire 1 residency. for tuition 
purposes. F.Nt 1

.:1 .• ·1 1 ·.·,1·:~'.:I !:: 111,·: .. · 

~'. ~ ' ' " ' .. ' . 

· FNll It is possible that this interpretation of. . . .. 
the statute: ·raises "oonstitutionaT issues ci:f . ' .. 
equal · protection: (See Plyler v. Doe, 
supra,457 U.S. 202.)We have not been 
asked :and:" have.: not considered such 

We so conclude.- *990 · :-. · :·.-·:: 1" .,, .,, 

Cal.App.2.Dist.-i·.:111 l1..·11cr;1i i.i ·.· ·!•_·1 ... 111.l:· 1·'. 11.· 

Regents of University of California v. Superior Court 
225 Ca!:App.3d·972, 276 Cal.Rptr. 197, 64 Ed. Law 
Rep.-427 ........ ; ,,, ... _..i1 :i1; ... ,. •. 1. 

' ' '' 1 \• 11 , 1· .. · 

END OF DOCUMENT 11 •11
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California Community Colleges 
REVISED 2004-2005 Board Of Governors Fee Wafver Application 

This is an application to have your enrollment fees waived. This FEE WAIVER Is for California residents only. If you need money to help with 
books, supplies, food, rent, transportation and other costs, please complete a FREE APPLICATION FOR FEDERAL STUDENT AID (FAFSA) right 
away. Contact the Financial Aid Office for more information. The FAFSA Is available at www.fafsa.ed.gov or at the Financial Aid Office. 

~e: _____ _ 

Las I mt M/ddlaln/JJnl 

Email (II available): ----------------

Home Address: ---------....,.,---------.,,,...,,.---­- ~ ·-
SSN# --------------

Telephone Number: ( __ ) _______ _ 

Date of Birth: ____ t_· __ _ 

Has the Admissions or the Registrar's Office determined that you are a California resident? 0 · Yes 0 No 
Note: Students who are exempted from paying nonresident tuition under Education Code Section 68130.5 (AB 540) are not California 

residents. II you are not a California resident you are not eligible for this fee waiver. Do not complete this application.· 

~~BP.g!\1~_iiiJiwriI9.Ir.©.'f-iil!hl:$.r@15~JKiiffifft~P.:9_i\1§.§'1Jrni1Jf:Krf:ilR§m5J.gJitJ:fil~B.~1~§.R:§N.~§Imm1~Rf.~tlliih'f£HH~n~Nll11~~mm~~M~;l';ltlli4~~\;r~:illl;J 
Recent legislation (Assembly Bill 205) extends new rights, benefits, responsibilities and obligations to individuals In domestic partnerships registered 

·- wlth'the California Secretary of State under Section 297.of the Family· Code, ·1f you are in a Registered Domestic Partnership (RDP); you will be 
treated as an Independent married student to det~l'(Jlin.e .ellglbluty for this F_ee Walyer and will need to provide Income and household information for 
your domestic partner.' if you are a dependant student-and your parent Is in a Registered Domestic Partnership, you will be treated the same as a 
student with married parents and Income and househ9ld Information .wlll·be re.quired for the parent's domestic partner. . 
"These new.provisions appiy to 'state fund-ad stiiiler\t-flnariclal ala ONLY, and not to !ei:leral student financial aid. ::: "_. '< < ·. -, ·.· .... 

·"'-·~'-"~fire yciJ'.~(yilur'p~r~ri(1i\''a Reglsieired Domestic Partri~;shlp ~ltltthB-C~llfor'nl~ 's~crel~ry ~f Staie under 'si:icilon' 297 of the. Family 'Code? ·Mh~~le~- . 
'Yes" If you or your parent are separafed·fri:Jm a Registered Doriiesf/G Partner bill have NOT FILED a Notice of Tefm/tj'i:il!iJij ·9[f?Jiim!isflc' P.?jfnership 
'wtth.lhe 68!/fi)iiila Secrefary of srate's Office.) · - : . · . . · - _ '. .' .• :.. •. : .:·, : ,:·;,, .P ,;,ixes;~:o N~ 

.. ·_ '1(yciu answered 'Yes'; to the question above treat the -Registered Domestic Partner as a spouse. You are-required to iriclude.yourdomestla·:~artn~r's . -
inco01e .and household Information or your parent'.s_ ggmestlc riartne(sjncome ~nd househoLd,lnJ9rma_tion. [n Questlon,s 3.:~J, a:~s, .1.0! 1_1, 12. 

Student Marital Status: 0 . Single 0 .. Married 0 Divorced 0 Separated 0 Widowed 0 Registered Domestic Pa[tnership -· 

iiDE'.P.iN'IiiENG~:;§1:l@'ftiiS:i'1Jl;v.lflll11"iiiii•ID11:'1!f:i'f!~\mil1:::rcl~~it!JlGl11W1ilifll'i'J'i'@lfl~11\ljm;rn!'il i11:\!!if.o1W1!1i'Jf@tm!lllll\FJ~ijll!lli1~~il~'l'.:mr:Jlm14'filil1!.ilJ!iilllj~41iTI1ff1J.11.'W!fi!U:~~1 •. _., . ...,;i.~~·· ... A ....... u-•···~~1 ...... ~·····JfJ!.';-"il!'t1Ji11!',lJl ~TIWf:P.'o{;"i:,, .miforcti..fUwrua1:1.~ffifffiH~.1 _.b11 L!J11tfa§~;!J!.,~7i~?! -fiil-'JiB.!!lkfairui:i.1d ,~~1W.~Jffi.Ii'ill.i~~1i"!t1.hu.~r.\WtlilltUWHl~111'Ja3:~1~1l~~JJt-l l:m~~&..::Himtt.~ . .1o1..'1t •• 'l 

& 1. WereyoubombeforeJanuary1,1981? 0 Yes O No 

9 2. As of today, are you married or In a Registered Domestic Partnership? (Answer "Yes" If you are separated but not divorced or have not 
filed a termination notice to dissolve partnership.) O Yes O No 

3. Do you have children who receive more than half of their support from you, or other dependents who live with you (other than your children 
and spouse) who receive more than-half of tlielr. support from you, now and through June 30, 20057 0 Yes O No 

4. Are you an orphan or a ward of the court, or were you a ward of the court until your 1.Bth birthday? 0 Yes O No 
5.. Are y6ti a vetsrari- of the U.S. Arriied Forces? ., " · 0 Yes D No 

• If you answer-e{"Yes;;. to any of the questions 1- • 5, you are considered an INDEPENDENT: student and must provide Income and 
. househol.dinformaiiciii iiboutyoursel((and''you'i'sp-iiuseorRDF' lf.applicable).'SkipfoQuestion #a ..... ·· .. . . .. , , . . .. _ 

, . ~ If )l(),\:l __ ~!!_swer!}_c!_~.l'l .. o:· t_o -~Hquestions 1 • 5, comp.late the following questions: · · - . · : · '. .... ,,; · ·· :, · · · · · -
· · · · ... ···· .. 6. · ··11 Your parent(s) or h_is/lier RDP. flied or will: file a ·2003 U.S. Income Tax Return; were you, or will you be clalme_d on. their: taxreturn as an 

exemption by either or both of your parents?" · · · · · .,,_ .- "'-' ,, O ·Won't File .. _ ... · 0 · Yes O No · 

7. Do you live with one or both of your pa[ent(s) .and/or hls/her.RDP? . . . _ . . . ·- __ ..... _ . O Yes o No 
• If you answered "No" to questions 1 • 5 and "Yes" to either question 6 or 7, you must provide In.come and household Information about 

your PARENT(S)/RDP. Please answer questlons·foi a DEPENDENT stutlerit In the ·sections thatfollow. . · 
• If you answered "No" _or .':Parent(s) _won't file" to question 6, and "No" to question 7, you are a dependent student for all student aid 

except this fee waiver. You may answer ques~lons as an INDEPENDENT student on the rest of this application, but please try to get 
your PARENT Information and file a FAFSA so you may be considered for other student aid.a You ,cannot get other. student aid without 
your parent(s) Information. . .... ".- 1 ,,_ -.J,,-·. . '. · ,.-.1 

lMS:11li@Iil~MlllliWoow..l~iil~ifr1HB!flli~Wlff~1iWJil.lfil~~m~~!lll!!tllllWfiilrll1B!l&IB1!!imif~111lr:~!llllflf~1m~ 
B, Are you (the student ONLY) currently receiving monthly cash assistance from: · 

TANF/CalWORKs? 0 Yes O No 
SSl/SSP (Supplemental Security Income/State Supplemental Program)? 0 Yes O No 
General .Assistance? ·-- 0 Yes O No e 9. ~ri~~rya~~u~c~e~~~~~~le~tudent, are your parent(s)/RDP receMng .mo~thly ca_~~ ~ss.is~~~~~, fr~~ ,!~N;.!,c~.l~O~K~o~ ~:~sg .a~ 0a 

• If you answered "Yes" to question 8 or 9 you are eligible for a FEE WAIVER. Sign the Certification at the end of this form. You are 
required to show current pro_of of benefits. Ask the Financial Aid Office for the FAFSA ·to be eligible for other financial .aid 
opportunities. · 

fil~rrn!l.+~'~1ff~rn1mT1I'1ii!~m1l!Ilfii~~:~!l1ITL!1l1tmfil~~1&!Wli~tlf1im~iills 11 ~illlfli1l1lli'!!l!!fil~mRIT1m!llltl)!r,~~m~:l!»~i!!~t1llllilf!!li!im~1~'.~filmfu"lill~ 
- '"· ',,,. 



10. DEPt:NDENT STUDt:NT: How many persons are In your parent(s) household? (Include yourself, your parent(s), and anyone who lives 
wiih your parsnt(s) and receives more than 50% of their support from your parenfs, now and through June 30, 2005.) ----

11. INDEPENDENT STUDcNT: How many persons are in your household? (Include yourself, your spouse, and anyone who lives with you 
and receives more lhan 50% of their support irom you, now and through June 30, 2005.) . .. . 

12. 2003 Income Information 

a. Adjusted Gross Income (If 2003 U.S. Income Tax Return was 
fl led, enler lhe amount irom Form 1040, line 34; 1040A, line 21; 
1040cZ, line 4 or Telefile, line I). 

b. All other income (Include ALL money earned In 2003 that is not 
Included In line (a) above. Include T.A.NF beneflis, disability, Social 
Security, child supporL Include Earned Income Credlt4Form.1040 
Line 63, 1040A Line 65 or 1040":Z Line 8) and Addition al Child 
Ta>: Credit (Form f040 Line 65or1040A Line 42) If applicable. 

TOTAL Income ior 2003 (Sum of a + b) 

DEPENDENT STUDENT: 
PARENT(S)I RDP 

INCOME 

$ ______ _ 

$ ______ _ 

$ _______ _ 

INDEPENDENT STUDENT: 
STUDENT ( & SPOUSE'S/ RDP) 

INCOME 

$ ________ _ 

$-~~~~~~-

The Financial Aid Office will revfevi your .income arid let you know If you qualify for a FEc WAIVER under Method B. If you do not qualify 
using this simple method, you shouli:i Ille a FAFSA. -

:;,.1 . ;,. '.I' :-·~1., .;.;., -· "' • • ' · :'·:11, ;•, , ·i,. ... ; ' 1, .. ,.,. ... , 
"'"S " E": I!':'*"' r '"'s·s· 1 " i '"'"' '" 1·"' N's" '·I .. , , , , .,.,, .,,."P "~''I'" "'" ''" , '""•' ,,., .. , ·11• 1 •·""· . " .. , .. ""'-l'·'t"'llJ' .... ,.I" "l"'' I" . ,.,, . ,.,,,."' . '"'"'' " .. '·. ,,.,., ",,.\'!"·"""'''·"" i·"1 I" . '.,,,1 •1 r' t"rn "'' ....... , 1··1··"" ""'"" 1·1"' ,,, .... ~11"'· '" '' .•. ,, .• ""1'1 '·-·" I'"" 'iB~ .. "'ffL- ~.)'fSi~-~~~tt.,_ ... , ... ri•_._,.~t~~\i,~.,,,." .. J:h11\;;_1lt~'il1B1!i.;·WU11.1!-wl@i~1!~~.tl.iJlb1hk1:hiPiJ.r!BU~\1l~~\~~i:;_~~l\;,.A!t~:j!~.~l~l:i!:.ti3!r}!:121ll~\t;::.\{[1i1l~·l!i~1,\1ii:,f11~~2l~tiAH;,)(Y0L«::;;Sii1i.: .• JJ?l.:~l~M-k>: ~M~f_\i'.~!iif.~.l1B,!:311t~\Iilif:~{~,~1:.'.\\;1(i,1i 

13. Do you hav,e c~rliDcationfrtjfl).:!r.~~~~lifgrrila,p§l~artmsn.t qf Veterans f\ffair~ or t)isN_citighal Guard Atj)utant General that you are eligible 
for a deosndent'sfe8'walver7" S(1b'mlt'cerliflcation.- ' ._., _,' - . . : ........ - .: . . Cl Yes 0 No -

' •• • ·.\~··· •.".·--·'.' ..... •'.··· '. !' ... : • ..•. -·1 . ·:~-·-~'·1''.· -

14. Are you eligible. as a reciple.rit qf the Cqngi'esslonal Medal of Honor or as a child of. a_rsclpisnt, or a dependent of a. victim of lhe 
· septeriib~r 11; 2001 terrorist attack?' Submit' iJo6umerit~ii6n Irani the ciepartmeri't'oi'Veteraris 'Affairs or the CA Vidirn compensation 
and Government Claims Board. __ · · . · .· , •. , ·' ·, · D' -Yes O · No 

• · · · _,-\ '·o.~ 1 1·•j ,.,. .. ~\', ' '1.> :1-·1.\ ::·,_'.,:.';-~; "~l~-·.:~ ··-:(_. 'r.i~~ ... ;,t.I :- ·· :· • ; . ' • ..... : ;, · .' .' ..• ,;;,,.. •• . ·.: 

15. Are you eligible as a dependent of a deceased la vi eniorcen'1e'nUfiie' suppression personnel killed ·in the line bf .. duty? ··Submit 
documentation from the public agency employer of record arid inc~me information .. - , . . , . . 0 Yes D . No 

o If you answered "Yes" to question 13, 14;· or 15, you are eligiblefor a FEE WAIVER. Sign the Certification at the end of this form. 

· CERTIFICATION FOR ALL APPLICANTS: READ THIS STATEMENT AND SIGN BELOW 
I . . • 

I hereby swear.or affirm, under penally of perjury, thal all lniormallon on this form Is true and complete to the best of my knowledge. If asked by an authorized 
official, I agree to provide proof of this Information, which. may Include a copy of my and my spouse/registered domestic partner and/or my 
parent's/registered domestic partner's 2003 U.S. Income Tax Return(s). I also realize that any false statement or failure to give proof when asked niay be cause 
for the denial, reduction, withdrawal, and/or repayment of rny waiver. I authorize release of lnfonnation regarding this application between the college, the college 
district, and the Chancellor's Office of the California Community Colleges. 

Appllceni's Signature · . Daie ·,•'. ' '· Parent S/gnature.(Oependant Students Only).." ,. 
. _. .... , -..:·• .·-; .': , :i'l 1 \:';"·.':';·, i-_··:.: •· .. ~ u .· .. -;•/:f\1[_·,<::-1 \ 1.: 111. !·: r 'n '. ·" · 

., 

(Revised 2/4/05) 
'• - ~' • I " '/ ' ·" ' 

... , '.;w•.;:..:.:.::1 :.!9\.:i;c..: - · 
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. THE HONORJ<BLE ANN REYNOLDS 

Office of the 
Attorney 

General . 
State of 

California 

····Opinion· 
No. 84-J01::::: .•.. ,-: 

·:"· ... ; .. 
. ~: CHANCELLE>if OF THE ·cA.:LTFORNIA. STAT-E UNIVERSITY ' - .: 

Page 1 

... :··' '··· ·: .... 

.·.:.:;;.'.;::i:~·.:.-- · ... ~:;!. _.,,. '.'•-:.;.: ... ::·;:., .. ;·····-. 

.. ( ;· :·· ;';::.\·'.·:·::. ~: ..... 
-·:·~· ;_< '. :;1 :'11_'].~ :-i_~~ ·. '. 

: ·: 

~l~. . . ( ..... 
THE. HONORfl.BLE ANN REYNOLDS, CHANCELLOR OF THE. CALIFORNIA STATE UNIVERSITY, ha·s 

~requested an opinion on the following question: . 

. ____ Does section 68062, subdivision (h) of the Education Code permit undocumented 
. :·.-,~ aliens to "establish residence. for tuition purposes in California's public 

--_ - -;,,,. ins ti tuti_~ns of higher education? 

CONCLUSION 

·· .. , . 

The legislative history .of .Educati~~ Code sec.tion 68062,- ·si.lbcti·id.sion (h), _. . , . 
. ·_.:_demonstrates"• that the Legislature dict.·nat intend to, and the•._ subdivis'fori ct'bes riot; 

.•. permit undoc.umented ·aliens to establi~h residence _for tuition. purp()_~~s·:~.:b!L:c.::_.- :.c .... '. 
California's public-institutions of 'higher education. 

ANALYSIS 

Section 68000.et se~. of the Education Code [FNl] set.fort~ ~unif~rm studerit 
residency requirements." The-Legislature enacted these provisions with the intent 
that California's "public institutions .of higher education shall apply uniform 
rules 1 as set forth therein in determining whether a student shall be · 
classified as ·a resident or nonresident." -( § 68000,) [FN2] The significance of 
these rules is that a student who is classified as a "nonresidentn must pay 
nonresident tuition in addition to other required fees. (§_ 68050.) To be 
classified as a "resident," a student must have been a resident "in the state for 
more than one year immediately preceding the residency determination date" 
established for the institution. (§§ 68017, 68023.) The rules set forth for the 

·determination of residence are generally those set forth in sections 243-245 of the 
- Government Code for the determination of leg'al residence or domicile. (See §§ 
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68 060-68 062. ) Some exceptions to residency requirements are also .set forth. (See 
§§ 68070-68082.) 

The question presented herein is whether section 68062, subdivision (h), permits 
undocumented aliens to establish residence for tuition purposes so they ~ay avoid 
the payment of the nonresident tuition. '. That subdivision.provides~ .. 

"(h) An alien, including an unmarried minor alien, may establish his or her 
residence, unless ... precluded by ... the-Immigration and Nationality Act (8 U. S.C. § 
1101, et seq.) from establishing domicile in the United States. [FN3] 

For our purposes herein we understand the term "undocumented alien" to mean an 
alien who cannot prove that he or she is in the United States legally. (See, .e.g., 
Plyler v. Doe (1981) 457 U-;-S;-·202, · 206; fn::· .. i.'•)· ·--'Accordingly, "undocumented alien'~-­
usually refers to illegal aliens.· 

Sul::Jdivisi.op_s (h) and __ (i) __ w,er.e" _a_clded t:.o ~"'ctJori. ·.98:06,2:.by chapter 680, Statutes_ of'.·· 
. l.983 ... That chapter also reoealed section'·6!ic'ft6';"':·whi'ch had been the provision· of· 
law for determining the 2bi.li ty of ali-en stud~nts ·to establish re&i-dency status· for 
tuitiop purposes. _ -~_eictioi:i 6B076.provided_i'.~.·· ... : · . . .... ~. 

· "' "A· student' whd iii"an 'ad\:i'it::~aiieri:-.'8h:a:fa'::!5'~'.,en:t±tl'eci to resident classification if 
he has_ been lawfully a_dmitted to ... the' tJri.{t'1fo States\ for permanent residence in 
accofdance ·wi ei arr·'.app1'i,·:C·ab,J.e laws ·.ciE.fhe :united ·s·tates; provided, that he has 

.-had ·residence in the stat~ 'tor ntore":·than cine- ·ye·ar 'after such admission prior to 
the residence determination. da;te fo'i the· s'~inesi:.er,: quarter or term for which he 
proposes to ati:erid. ~ail institi.lticin:,, .... (Emph~·sis adcted. i · 

*2 It is thus seen that prior to January 1, l 9B4, the effective date of sectio_n 
680 62, subdivision (h.) , an adult alien [ FN4] ·could establish residence only if he 
or she was "lawfui'ly admitted to the United States" and such lawful admission was 
"for permanent. residence" in accordance with ··all_ laws of the United States I. viz,.' 
the Irronigration and Nationality Act, 8 .U.S.C.A. § 1101·,. et seq. Consequently, 
under prior law, there was clearly no provis.io.n -for· an- undocumented alien or an 
illegal alien to establish residence for tuition purposes. 

The wording of the prior law had. its roots in the Immigration and Natic:mality Act . 
.. As succinctly. set'',f,q:r:-th in_.a.-_relai:.i.vely recent law .. review- note: ... , ,..,,. .. ,.,, · 
· "'Under. the ·Immigration·· and Nationality Act, B· u·:s. c: §§ ·1101-1503 (1976),. an· 

· 'alien' is defined as. 'any .persqn not a. r:i·.ti zem er ___ nat.i:ona·1 oL the-4lnit.ed" ·· 
States.' Id. § .1101 (a) (3). Tw.o--clas'ses: of---aliens. exist .under the ·Act: 
immigrant or resident aliens, and nonimmig.rant aliens. Immigrant aliens are 
those admitted to perirtanent residence. -. Id:. · § 1151-(a) . Nonimmigrant aliens· 
are gene.rally admitted only for temporary periods· arid include students'. .. 
·tourists, diplomats, and temporary· workers. IdJ' § 1101 (a) ( 15) . · ·Aliens may 
also be admitted under the parole power of the Attorney General_. Id. § 

. 1182 (d) (5)." (Note: Eq\ial Treatment of .Aliens,. 3.1 Stan.L.Rev. 1069, fn. 2'.) 
Consequently, the thrust of-section 68076 was that immigrant aliens could establish 
residence but nonimmigrant aliens, although lawfully admitted, could not. The 
latter category of aliens were here for temporary or presumptively not permanent 
residence. Ahd, as· a·lready noted,· undocumented al± ens ·clearly were excluded· under 
the statutory language. 

with this background we now undertake.the task of construing the 1983 legislation. 
Two basic approaches have been suggested. In support of the conclusion that 

1 
undocumented or illegal aliens may establish residence under subdivision (h) of 
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Cow-t of Appeal, Third District, California. 
Robert MARTINEZ et al., Plaintiffs and Appellants, 

v. 
REGENTS OF the UNIVERSITY OF 

CALIFORNIA et al., Defendants and Respondents. 
No. C054124. 

Sept. 15, 2008. 
Certified for PartialPllblication. l'N' 

FN~' Pursuant to Califqrnia:Rules .. of.Corirt, . 
,', nl)~ 8.1 UO; 'tliiS'" cipmioD: ii certified for :"' 

publication With the ·exCeptioii. of paru··-11· .:·-:.· 
and Ill of the DISCUSSION.:.· ' -,., .... 

As Modified on Denial of Rehearing Oct. 7, 2008.-

Background: United States citizens paying 
nonresident tuition· at· state colleges arid universities 
brought action challenging state statute allowing · 
certain illegal aliens to pay less-expensive resident 
tuition. The Superior Court, Yolo County, No. 
CV052064,Thomas Edward Warriner, J.; entered 
judgment of dismissal. Citizens appealed. 

Holdings: The Court of Appeal, Sims, Acting P.J., 
held that: 
(1) state statute making illegal aliens eligible f~r less-. 
expensive resident tuition was -preempted by federal 
sfatute precluding illegal· aliens froni preferential 

' treatment on the basis of residence for postsecondary 
education benefits, and · 
(2) state statute was preempted by federal statute 
precluding illegal aliens from· eligibility for State 

. benefits unless State law affirmatively provides for 
such eligibility. · · · · · · · 

Reversed. 

West Headnotes 

[l] Colleges and Universities 81 '8;;;:;>9.20(2) 

81 Colleges and Universities 
8 lk9 Students 

81k9.20 Tuition and Fees 
81k9.20(2) k Residence. Most Cited Cases 

Term "nonirrunigrant aliens" in statute governil1g 
nonresident tuition at state colleges and universities 
does not refer to out-of-state United States citizens. 
West's Ann.Cal.Educ.Code§ 68130.5. 

[2] Appeal and Error 30 ~917(1) 

30 Appeal and Error 
30XVI Review 

3 OXVI( G) Presurnpti ons 
30k9.15 Pleading -. ' '"' 

' '301(917 Demllli-ers · · 
30k917(1) k. In General. MosfCited 

.·Cases . -...~.:.\::: ::;.::.:,_•: . .:-•·1':'~. 
In reviewing a demlllTer, appellat~ co~:.do~s :ii·61" 
accept as true allegations oflegal conclusions. · 

' " 

[3] Appeal and Error 30 ~917(1) 

3 0 Appeal and Error 
30XVI Review 

Cases 

30XVI(G) Presumptions 
30k9 l 5 Pleading 

30k917 DemlllTers 
30k9 l 7(1) le. rD General. Most Cited 

On appeal from a judgment dismissing an action after 
sustaining ii ·demlllTer _without leave to ~µlend, the 
reviewing court· gives· the complaint· a ·reasonable .. · 
interpretation, and treats tbe demlllTer as admitting all 
material facts properly pleaded; the court does not, 
however, assume the truth of contentions, deductions 
or conclusions· oflaw. 

[4] Appeal and Error 30 €:=856(2) 

3 0 Appeal and Error 
30XVI Review 

30XVI(A) Scope; Standard!i, and Extent, in 
General 

30k851 Theory and Grounds of Decision of 
Lower Court 

30k856 Grollllds for Sustaining 
Decision Not Considered 

30k856(2) k. Rulings as to Pleadings 

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
' 517 

. .,.: . . 



166 Cal.App.4th 1121 Page 2 
166 Cal.App.4th 1121, 83 Cal.Rptr.3d 518, 236 Ed. Law Rep. 922, 08 Cal. Daily Op. Serv. 12, 151, 2008 Daily 
JournalD.A.R. 14,438 
(Cite as: 166 Cal.App.4th 1121, 83 Cal.Rptr.3d 518) 

and Evidence. Most Cited Cases 
Judgment dismissing an action after sustaining a 
demurrer without leave to amend must be affinned if 
any one of the several grounds of demurrer is well 
taken. 

[SJ Pleading 302 ~193(5) 

302 Pleading 
302V Demurrer or Exception 

302kl93 Grounds for Demurrer to 
beclilration, Complaint, Petition, or Statement 

3021<193(5) k. Insufficiency of Facts to 
Constitute Cause of Action. Most Cited Cases 
It is error for a trial court to sustain a demurrer when 
the plafutiff has stated a cause of action W1der any 
pos.sible fogal theory. · 

36lkl60 Implied Repeal by Act Relating to 
Sanie Subject 

36lkl61 In General 
36lkl61(1) le. In General. Most ·Cited 

Cases 
When two state statutes are so inconsistent that there 
is no possibility' ofccincurrent operation, fue doctrine 
of implied repeal provides. that the most recently 
enacted statute expresses the will of the Legrslature .. 

[9] Aliens, Immigration, and Citizenship 24 
<8=103 .. 

24 Aliens, Immigration, and Citizenship 
241 Aliens in General . . 

24ki6Jk.:Preemptio!l. Most Cited Cases' .·· 

. •·.· 
··~ ·. '· ·. . 

.... \'~ , 

)6] Pleadl~g.302 ~225(2) 
states 360 ~tS..43: .:. 

.. ,' '·. ._ ........ ,-· .. , .... . 

3 02 Pleading 
· 302V Demurrer or Exception 

302k2 l 9 Operation. and Effect of Decision on 
Demurrer 

302k225 Amendment or Further Pleading 
After Demurrer Sustained · 

302k.225(2) k. Authority and Discretion 
of Court. Most Cited Cases 
It is an abuse of discretion to sustain a demurrer 
without leave to amend if the plaintiff shows there is 

· a reasonable possibility any defect identified by the 
defendant can be cured by amendment. 

[7] Statutes 361 C=-181(1) · ·· ·· 

3 61 Statutes 
361 VI Constrnction and Operation 

. 361 VI(A) General Rules of Construction 
36lk180 Intention of Legislature 

36lkl 81 Iri General · 
361kl81(1) le. 1Ii General. Most 

Cited Cases 
Court's primary fullction in construing federal 
statutes is to give effect to legislative intent. 

[8] Statutes 361 IC=-161(1) 

3 61 Statutes 
361 V Repeal, Suspension, Expiration, and 

Revival 

360 stii.teL:: :i·· '·>;~·~ ·.. ... ··· ..... :''.·> · 
360I:P6litiCal Sfafji~ and RelntjonR .... ·. ,,_ .. 

. 360!(1?) Federal SupreJ]acy; Preemption . 
. 360kl8.43 k.:· ·International Relations; 

Aliens. Most Cited Cases 
In determining whether a state statute related to 
immigration is preempted by federal law, the court 
must determine whether the state statute is a 
"regulation of immigration," i.e., a determination of· 
who should. or should not be admitted.· into the 
country and. the conditions under which a legal 
entrant may remain; if the state statute regulates 
immigration, it is preempted because the power .to 
regulate immigration is exclusively a federal power. 

• . ......... ,, '· ' ··. ' . . .. ! ... . 

- ,_, .. ,. . . .. _.: . 
. . . ···.. . . 

(10] Aliens, l~migr::tion, nnd Citizens hi!' ~~4 .. 
~103,. 

24 Aliens, lmmigration, and Citizenship · 
· 241 Aliens in General 

24kl03 JC. Preemption. Most Cited Cases · 

States 360 <£=>18.43 

360 States 
360Holitical Status Ellld Rillations 

360I(B) Federal Supremacy; Preemption 
360\cl 8.43 le. lnternational Relations; 

Aliens. Most Cited Cases 
That aliens are subjects of a state statute does not 
necessarily constitute a regulation of immigration for 
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pwposes of federal preemption. 

[11) States 360 £=18.7 

360 States 
3 601 Political Status and Relations 

360l(B) Federal Supremacy; Preemption 
360kl 8.7 le. Occupation of Field. Most 

Cited Cases 
A state statute is preempted by federal law if 
Congress manifested a clear purpose to effect a 
complete ouster of state power, including state power 
to promulgate laws not in conflict with federal Jaws, 
with respect to the subject matter which 'tbe statute 
attempts to regulate; an intent to preclude state action 
may. -be inferred .- where. the: system of federal - .. 

': ,.regulati~n is so .. pe1yasive that.no opportunity for_-.,_ 
state activity remains. .. .. ,. - · 

[12] States 360 €==>1s.s .;·:.·· , .. ,~. ·-;_.·; ·~.~.;_.. ~·r,'.t.,. .. ::: 

360 si~J!ci~ 
3 60LPolitical Status and Relatioru 

360I(B) Federal Supremacy; Preemption 
360kl 8.5 k. Conflicting or Conforming 

Laws cir Regulations. Most Cited Cases 
A state law is preempted by federal law if it stands as 
an obstaC!e to the accomplishment and execution of 
tbe .full· purposes and objectives of Congress; statute 
is preempted if it conflicts with federal law, maldng 
compliance with both state and federal law 
impossible. 

[13) Colleges and Universities81 ·€=9.20(2) • 

81 Colleges and Universities 
8 lk9 Students 

8 lk9 .20 Tuition and Fees 
81 k9 .20(2) k. Residence. Most Cited Cases 

States 360 €::=18.25 

360 States 
3601 Political Status and Relations 

360I(B) Federal Supremacy; Preemption 
360kl 8.25 k. Education. Most Cited Cases 

State statute making illegal aliens eligible for Jess­
expensive resident tuition at state colleges and 
universities, if they attend a California high school 
for three years, graduate or attain the equivalent, and 

promise to seek legal status if they ever become 
eligible for legalization, was preempted by federal 
statute precluding illegal aliens from preferential 
trea1lrlent on the basis of residence for postsecondary 
education benefits. Illegal Immigration Reform and· 
Immigrant Responsibility Act of 1996, § 505, 8 
U.S.C.A. § 1623; West's Ann.Cal.Educ.Code § 
68130.5. 

[14] Colleges and Universities 81 €==>9.20(2) 

81 Colleges and Universities 
8 lk9 Students 

81k9.20 Tuition and Fees 
81 k9 .20(2) le. Residence. Most Cited Cases 

States 360 e=>1s.2s > '" _' ' · -... ·. ·· 
360 States , '.'.'.:.-, _ :·;:'::\ .. ~:; . 

·' · 360! Po!itfoal StatiiS' and Relations 
· • -360_I(B) Federal. Supremacy; Preemption . . 

360kl 8.25 Jc. Education. Most Cited Cases 
Eligibilily for less-expensive resident tuition is a 
''benefit'' for purposes of federal statute ·precluding 
illegal aliens from preferential treatment on the basis 
of residence for postsecondary education benefits. 
Personal Responsibility and Worlc Opportunity 
Reconciliation Act of 1996, § 411, 8 U.S.C.A. § 
1621; Illegal Immigration Reform and Immigrant 
Respomibility Act of 1996, § 505, 8 U .S.C.A. § 
1623. 

[15) Statutes 361 €=217.3 

3 61 Statutes _ 
36 I VI Construction· and Operatioii-

3 61 VI(A) General Rules of Construction 
36 lk.213 fatrinsic Aids to Construction 

36lk217.3 k. Legislative Hearings, 
Reports, Etc. Most Cited Cafies 
Conference conunittee report is an authoritative 
source of Congressional intent 

[16) Courts 106 €:=>97(1) 

106 Cowts 
106]] Establishment, Organization, and Procedw·e 

106Il(G) Rules of Decision 
1061<88 Previous Decisions as Controlling 

or as Precedents · -
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l 06k97 Decisions of · United States 
Courts as Authority in State Courts 

· J06k97(l) k. In General. Most Cited 
Cases 
State domicile is a matter of state Jaw. 

[17] Colleges ~nd Universities 81 €=>9.20(2) · 

81 Colleges and Universities 
8 llc9 Students 

8lk9.20Ttiition and Fiies . ., ·.. _.. · · 
8lk9.20(2) k. Residence: Most Cited Cases 

States 360 <C=18.25 

8 J Colleges nnd Universities 
8 !k9 Students 

8 lk9 .20 Tuition and Fees 
8Ik9.20(2) k. Residence. Most Cited Cases 

States 360 €=118.25 

· 360 States 
360I Political Status and Relations 

360I(B) Federal Supremacy; Preemption 
360kl8.25 le: Education. Most Cited Cases· · 

State 'statute making. illegal ·aliens eligible ·for-less"- .. 
expensive resident' tuition. at state ccilleges\:::aiid'" •.•1·'. •-.. 
universities, if they attend a Cali.furnia' high· school 

. for three years, graduate or attain the equivalent, and.. . . ... 
360States - ,, .-::· .... , -: · .-· ··· pronnse'to seek fogal•statiis ifethey ;6\iet:':'-b~cofu~ ... ::_.:;; 

3601 Political Status and Relations • · eligible for legalizatbn, was preempted• 'by federal· 
360I(B)·j<etjerlii~~upte~·acy; Preemption statute precluding illegal aliens from ·eligibility for 

360118 251 'Ed" ti' ·M t C't'd c '1.. •'·>·:,.: :.State•benefits.unJess State law affirmative.ly provides 
c . . c. uca on. os i e ases . · ... fi b I' 'bill s did 

Ill ..... 1 ··1··· ''" ..... ···0·::· ..... ,~··•rr·"';""'t.'lili. -;,,.;.··~·c· 1·.fi .... •·•"'-''·~.: .. c;, ·' or .sue e 1gi ty; · tate statute · . not ll}(pressly ega a 1e= are:, .arreu•:· om.:es a SllWg. a 1 omia., . . 
1 1 

d 
· · 'd fi ·-··.-'·''"'·"''''";'" .. ·':'i.J;·te-·•:tu·' ·•ti·•·" · .. , .... , .f· ... · refer to·the federa aw, an state statute sought to 
resi . ency·. or_ UI11\l.e~s1'J ··ID.;~~!:\ .. · ... } · .0 J1 ... p1Jrp9.ses. 7 • ,. ·· - · conceal the provision of benefits to illegal aliens 
they are precluded.:,by. federaL·lnw from. establishing ... · . . · 
domicile· in the 'uillt~ili<sf~te~i!'i'iillliigratlcin and': •. ,:·::.thJ·ough .convolut~d hm~~e, and did not clearly put 
Nationality Act,·§" 101;: 8 .u.S,G:A. §··I lOl; West's the pubh.c on n(lti~e that t~.dollars:wou]d}'.!~ .used to 
Ann.Cal.Educ.Code §. 68062. benefit illegal .aliens. P~:~o°:al Respo~1bility and 

·· ~)Vork Opporturnty R~concil.1ation.Act of 1996, §411, 
· · 8 U.S.C.A. § 1621; West's Ann.Cal.Educ.Co.de §. ... 

(18] Constitutional Law 92 •B:=i457 ·· .68130.5: . 

92 Constitutional Law 
92XX Separation of Powers 

92XX(C) Judicial Powers and Functions 
92:XX(c)fin .. Genel:a1 - ... · 

·:see 8 Witkin, Sun:r.iary of Cal. Law (JOih ed. 2005) 
· ·: :' -constitutional Law, § 729; Cal. Jur. 3d, Uf!iverstties 

. pnd Cplleges, §§ 113, 114. 
,, .... -~~.''::.:[20] States 360 €=18.S ;, : .... -. ••;-

•' ._ ' ...... - ~·· 

92lc2457 JC .futerpretation of Statutes: 
Most Cited Cases.':·· ... ···. 

Stntutes 361 €=1220. 

361 Statutes-"''·'·"' ............. ,,. ... : ....... ···· ........... c. 

361 VI Construction. and Operation 
. '3 61 VI(A) General Rules of c.6nstrUction .. 

36lk213 Extrinsic Aids to.Construction 
36 llc220 le Legisiative Construction. 

Most Cited Cases 
Legislature's interpretation of a statute· is not 
dispositive; ultimately, statutory interpretation· is ·a 
judicial function. 

[19] Colleges and Universities 81 ~9.20(2) 

360 States . . . ... , .. .·;:. ·j•.i ,, ;-.;_> 
• . 360I Pciliticai Stiifus and R~l~i:i'ons 

·: -·· .... .. · 3 60I(B )'Federal Suprema,cy~Preemption: . . 
· 360k1s.s k. conflici:lDg' or· cdllf'onrung 

Laws or Regulations. Most Cited Cases 
The existence of a savirig{' cia\ise iri .. "fed~ral 
legislation dcies not necess'Briiy preclude a con~lusion 
of conflict preemption. . . 

[21] Colleges ~nd Universities Bl <.£=>9.20(2) 

81 Colleges and Universities 
8 lk9 Sttidents'. ·' · · · • 

8 lk9 .20 Tuition and Fees 
S lk9 .:i0(2) k. Residence. Most Cited Cases. 

A State has a legitimate interest in protecting and 
preserving the right of its own bona fide residents to 
attend its colleges and universities on a preferential 
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tuition basis. 

!22) Constitutional Law 92 (:;:;;;>3361 

92 Corrntitutional Law . . 
92XXVI Equal Protection 

92XXVl(B) Particular Classes 
92XXVl(B)10 Residency or Duration 

Thereof 
92k3359 Education 

92k3361 le. Students in'.·General. 
Most Cited Cases 

:• A- ~qn~ fide ·f_~side!l~-~:•r.eqµire_ll'!!lnt -yvit\l_o:gi_sp~.Qf: to' ,,. • -
attendance ln public ·free scbOols, appropnafoly- -
defill~d and unifo@ly applied, does not v.iollit!l; .. thfi 
Eq@l "'Pr9t~ptiqn,;.: Glau.se : : of ... the .. ,.,. Fci\ii:ie~nth, >~ "' 

Immunities Clause of the Fourteenth Amendment, 
even though resident tuition was conferred by state 
rather tlrnn federal law, where citizens -alleged a 
violation of their rights under federal statute making 
illegal aliens ineligible to receive postsecoi:idary 
education benefits on basis of state residence if such 
benefits are not available to all citizens regardless of 

·residence. U.S.C.A. Const.Amend. 14; 8 U.S.C.A. § 
1623; West's Ann.Cal.Educ.Code§ 68130.5. 

[25] Colleges nnd Universities 81 '8=9.20(2)-

81 Colleges-and Universities 
81k9 Students -

_8 lk9 .20 Tuition and Fees -. , 
-.. il ilc9.20(2) k. Residence. Most Citeci Cases,_ >\ .. ·;f 

- . · ' "-~~-'Amendment:-U.S.C.k-Const.Amend, 14.. - ·'- · - .. ""''--" . . ~··:;. ~ .. ' . '.' ... , : 

Constitutional Law 92 <:8=>4224(3) :;:·' -- ,. ~: '-~·:;~:·· ·::-,:~:: -"' -
' ~ '."'- . . ' --_ - ··.~:~:.2.s:r:._~:·>:!.~~·r:j::.:.---

92 cdiiStitutioria!L~;.;..·:- - ',, ' -'\!',' ~E·.r"\OX:i~··~;::~:·''i:i :· 

-_ ' -·.--...., ;· ...... ' ·, ~ . 

. !23] Pleading 302 <8=:>216(1) ' ... •:. --~ ... -,.,. . ...... · 

302 :P1c:~aill --
--· .. , .. , • •:..;..:.:: ....•. ~·.-'L!!~;".·,;,...~.--.,••••·-~' ••• .::.:...:: .• _,~w 

302V-D~n;iurrer or Exception 
· ··· : .. ::.~···· ··-·· ... -92XXVti..DUe Process ... :_ :. 

·- 92fun(G) - · .- Particular 
Applications _ · -

-~ 

-- 3021'216,,. Scope .. gf. Inquiry aild · Mattehi -
Considered on Demurrer iii General -

, ., '.. 3021'216(1). le. In General. Most Cited 
Cases ·::: _ _ _ _ _ 

At th~,Aemlirrer .stage, plaintiffs are not required to 
prove \~~~if _allegations. 

. ;:.,:·;~r:~, :.;.- -: .. -
[24] Colleges and Universities 81 (:;:;;;>2 

Issues "'-'· ... and 

92XXVII(G)8 Education 
92k42 l 8 Post-Secondary Education 

92k4224 Students 
92k4224(3) k. Tuition and -Fees; 

Scholarships, Grants, and Loans. Most Cited Cases 
United States citizens paying. nonresident- tuition at 
state colleges and universities failed-to.establillh that 

•. ' 'I •· • ,. "'~'<' ' . ··~ ...- . • • 

· ·.•.•• • r;·_ · 81 Colleges atid Un.ivei-sities . . . . . 
__ ; ... ~!J9 le. .Constitutionai' 'Wid Statutory..Provisions., - -

statute allowing certain illegal aliens to pay less- · -
expensive resident tuition constituted a: .taking. of ·c· 

property without due - process· of law."·U.S.C.A. 

· MosfCited,Pase~;:::, ;: · -· ·:.,. .. • ·> , :;.; '· · • · 

Constitutionai·Law 92·~2920 

· 92 Constitutiona!Law 

... " . :, ': ;- .. ~-· 
. :., ~.: ~; 

92XXIV Privileges or .Immunities· Emohtiiuiilts 
0 _'92xxtv'(Ii) .- Piivileges and 'lriimunities of 

Citizens' of the United States·· ·-(Fourteenth 
Amendment) 

· 92XXrv(B)2 Particular ISsties and 
Applications - · 

-- 921'2920 k .. In GerieraL Most Cited 
Cases 
United States citizens paying mimesident tuition at 
state colleges 'and universities stated a viable claini 

_ that stat-\ite alloV{ing certain illeg'ai aliei;is to pay less­
expensive resident tuition violated Privileges and 

. Const.Amend ... 14; Wi:ist1s,_ .A,nri.Cal;Edtic.Qode ,_ 9 
68130.5. - - - ' -- - --

[26) Civil Rights 78 '8=1070 
····=··. 

_ 78 Civil Rights 
7 81 Rights ·Protecied .- and · Discrimination 

Prohibited in General 
78k1059 Education 

·78kl 070 k. Other Particular Cases ·and 
Contexts. Most Cited Cases 

Colleges and Universities 81 <C=>9.20(2) 

81 Colleges and Universities 
811<9 Students 

8 llc9 .20 Tuition and Fees 
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81k9.20(2) le Residence. Most Cited Cases 
State statute making illegal aliens eligible for less­
expeusive resident tuition at state colleges and 
universities, if they attend a California high school 
for three years and graduate or attain the equivalent, 

·did ilot discriminate against nonresident United 
States citizens on the basis· of national origm in .. : 
violation of the Uni"uh eivil Rights Act. West's 
Ann.Cal.Civ.Code § 51 et seq:; West's 
Ann.Cal.Educ.Code§ 68130.5. 

[27] Civil Rights 78·<£:;:;;;:;>1049 · 

7 Ski 007 Bases of Discrimination and Classes 
Protected 

78k1015 k. Other Particular Bases or 
Classes. Most Cited Cases 
State constitutional provision · precluding 
discrimination OD the basis Of national origin does not 
include .. claims of discrimination· on the basis of 
citizenship or alienage. West's Ann.Cal. Const. Art. 
1, § 31. . 

West Codenotes · ., · · 
PreemptedWest's Ann.Cal.Educ. Code §. 681305 

- ·· ,,.,, ..... ,. · · "*521 Imniigration Refoffil. Law .Institute' and Kris 
78 Civil Rights W. Kobach; Ropers, Majesfcf;tcohn & Bentley and· 

781 Rights Protected and Discrimination Michael J. Brady, Redwood City, fo,r Plaintiffs and 
·. Prohibited.in.General\;., .. ; ... , · · . .' ··' :.' 1''')1'·: ' Appellants. '-'·>;!?,.·, · · · ... ,",;!; ..... :·• ,.,. . · .. ·. ·· .... 

78kl043 Public Ac~ommodations Sharon L .. Browne and Ralph W, ... KaS'arda; 
78kl 049 k ·Place· of Business or Public·: ...... ,. ·.c Sacrlllllento, for.Pacific Legal ·Foundation, as Amicus · ,. 

Resort. Most Cit~d c:;;~~s · · . : .': . -··Curiae on: behalf of~laintiffs]tilld•/{pp~ilants. .. 
The Unruh Civil Rights Act must be construed·'·'.' ; C.harl~s F .. RobiJiScin arlcf:'cliristoph~r·. M. p~'ffi. 
liberally to carry. out its purpose of compeliin"g . . Oakl~nd; Howard Rice NeD1erovski.C~nady Fa~~,,~ . 
.recogn.jtjon of th,e equality .. of all persons receiving ··· ... Rablan, E~han P. Schulman·~~-Robea D. ·Halliium; 
services offered by business establishments .. West's San F~cIBco, for_Defepp,!l:Ilts·and Respondenh;. . · 
Ann.Cal.Civ.Code § 51 et seq. Munger, Tolles & Olson,' Bradley ~:.Phillips, F_red A> 

[28] Courts 106 c8;:;;;:>89 

106 Courts 
106II Establishment, Organization,.and Procedure 

106II(G) Rules of Decision 
106lc88 Previous Decisions as Controlling 

or as Precedents = •·• · ~ • • ~·0• ~ : : • 

· .. l 06k89 le; In General; Most Cited Cases 
Case~. are:n~t au,thmiity.;f<;>r:propositions. not decided.·! c:'· 

[29] Civil Rights 78 <£:;:;;;:;>1009 

78 Civil Rights 
781 · Rights Protected and Discrimination 

Prohibited iii General · · 
78kl 007 Bases of Discrimination and Classes 

Protected 
78kl009 k. Race, Color, Ethnicity, or 

National Origin. Most Cited Cases 

civil Rights 78 cC::;;;:>10i5 

7 8 Civil rughts 
781 Rights Protected and Discrimination 

Prohibited in General 

Rowley, Jr., Gabriel P. Siriichet., Milrk R .. Yohalem, 
Los Aiigeles; LawYeril' Committee for Civil Rights, 
Robert Rubin,' San Francisco; Mexican American 
Legal Defense and· Eciilcationar·''Flliiii, · tyiii:hiii. 
Valenzquela, Nicholas Espuitu and Knstlria 
Campbell, . for Alicia A., Gloria A., Marcos A., 
Mildred A., Enrique Boe~' Nicole Doe, Collin 

. Campbell, Alex Ortiz, Linda Lin Qian, Cesar 
Rivadeneyra, Jennifer Seidenberg, ·· Iril.prov:iiig · 
Dr!;lii.ms, Eqmiiit)o,.A9cess ind)~1lc.ces.s.at U.C .. Davis; •. 

. lhiP.tO.virig ·Dreams, Equality' Access. and:Success. M; :.:.'. 
UCLA and National Imniign!J:ion Law Center as · · 
Amici Curiae .~oil behalf .Of;_,pefendants . and 
Respondents. · · " ·' · 

SIMS, Acting P J. 
*1127 united". s4tes' citiiens who .. pay. no1V·~sident 
tuition · fat errroUnient at' .. California's public 
universities/colieges · brought a· lawsuit a~ckiI)g a 
state statute C?d.Code, § 6.8130.5 FNJ) which allows 
certain. illegaf" "*5if aliens FN

2 to pay th.e les.s,. 
expensive. rqsident tuition to attend, these· "li28 
universities/colieges. Plaintiffs PNl FILED A CLASS 
ACTION lawsuit against defenc1anµ regent,s . ( 
regents) oF the Uoiv.ersity of Calif9mifi. (UC), 
Trustees (Trustees) of the palifomia S~a~e University 
System (CSU), Board of Governors (Board) of the 

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
522 

e 



... •t.jJiZ:~,:;:. 

Page 7 166 Cal.App.4th 1121 . 
166 Cal.App.4th 1121, 83 Cal.Rptr.3d 518, 236 Ed. Law Rep. 922, 08 Cal. Daily Op. Serv. 12,151, 2008 Daily 
Journal D.A.R. 14,438 · 
(Cite as: 166 Cal.App.4th 1121, 83 Cal.Rptr.3d 518) 

California Community Colleges (CCC), UC 
President Robert C. Dynes (Dynes), CSU Chancellor 
Charles B. Reed (Reed), and CCC Chancellor 
Marshall Drummond (Drwnmond). Plaintiffs label 
their pleading as a class action complaint for 
damages; injunctive relief; declaratory 1'e1Jef; federal . 
preemption; and violation of the U.S. Constitution 
(14th Amend.), California Constitution (art. I, § 7), 
federal statute (8 U.S.C. §§'1621, 1623; 42 U.S.C. § 
1983), and the Unruh Civil Rights Act (Civ.Code, § 
51). Plaintiffs appeal from a judgment of dismissal 

"(c) The Board of Governors of the 
California Community Colleges and the 
Trustees of the California State University 
shall prescribe rules and regulations for 
the implementation of this section. 

"(d) Student information obtained in the 
implementation of this section is 
confidential." 

following the trial court's sustaining. of defendants"· · · · ·· FN2. Defendants prefer the · · tenn 
demurrers withqµt l_e,axe to amend. "undocumented immigrants.!'· "'However, 

defendants do not cite any authoritative 
defmition of the tenn and do not support 
their assertion tl1at the terms "U!Jdbcumeoted· · 

FNJ. Undesignated .statutory references are 
to the Educ~t).on c;;ode. · 

-:~·;;, .. ::.~:·.· --=· ·n··1'gr· ant" anct··'·· "ille'•g'·'a·1'·"-•·'a\l~n·:;;· are. 
Section.. .· · 68.130.5 provides: ·:. · · •' ipte~chaogeable. We consider the> te1m 

·.·. ''Notwithstaiidirig any·other provision of • . .. .. , .... -"illegal alien" less ambiguous. Thus, under 
·-.C:. law: [iII (a)· A·· student, other than a _":_·.. · ·: federal law, an "alien" is "any person riot a 

. ~ )';:.: nciriirnniigrant ii.lien. within the meanirig of · · - · · citizen or nati~nal of the United States." (8 
· · '" :;;,;;.'.;·paragraph .. (15) o( subsecticiii (aj of u.s.c: f-1ioi(a)(3).) A "national cif the 

··:.:·section 1101 of 'Title 8 of the United.. United States" means a U.S. citizen or a 
States Code, who meets. all of the noncitizen who owes permanent allegiance 
following requirements shall be exempt to the United States. · (8 U.S.C. § 
from paying nonresident tuition at the ] JO l(a)(22).) Under federal Jaw, 
California State University and the "immigrant'" means every alien except those 
California Community Colleges: ['ID (1) classified by federal law as ·nonimmigrant 
High school attendance in California for aliens. (8 U.S.C. § l 101(a)(15).) 

· three or more years. [fl (2) Graduation ''Nonimmigrant aliens" are, in gerieral; 
-. from a California high scbool or temporary visitors to the United States, such 

a\taiJnnent of the equivalent tj1ereqf. [~) .. .. as diplomats and students. wbo .have no 
(3) Registration as an entering ·student at,··· intention of abandoning their residence in a 
or cunent enrollment at, an· accredited. foreign country. (8 U.S.C. §110l(a)(15)(F), 
ihstitution:····of high~r · eduiation: · hi (G); Eikins v. Morei10 (1978) 435 U.S. 647, ·· 
California not · earlier'· than: the fall 664-665, 98 S.Ct. 1338/1349; 55· L:Ed:2d 
semester or quarter of the 2001-02 614, 627-628 [under pre-1996 law, held the 
·academic year. lifl (4) In the case of a question whether nonimmigrant aliens could 
person without _lawful immigration status, become domiciliaries of Maryland for 
the · ·filing of an affiaavit with the pmposes of in-state college tuitio11 was . a 
institution of hlgher education stating that . matter of state law].) The federal statutes at 
the student · has filed an application to issue in this appeal refer to "alien[s) who 
legalize his or her immigration status, or [are] not iawfully present in the United 
will file an application as soon as he or States." (8 U.S.C. §§ 162l(d), 1623.) In 
she is eligible to do so. place of the cumbersome phrase "alien[s] 

"Cb) A student exempt from nonresident 
tuition under this section may be reported · 
by a community college district as a full­
ti.me equivalent student for apportiorunent 
pmposes. 

who [are] not lawfully present," we shall use 
the term "illegal aliens." 

FN3. The named plaintiffs are Robert 
Martinez, Cory McMahon, Onson Luong, 
Scott Nass, Justin Rabie, Mark Ha=es, 
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Steven Hammes, David Ha=es, Ash 
Calousti!!Il, Aaron Dallek0 Soleil Teubner, 
Mara McDermott,_Adam Anderson, Demyan 
Drury, Casey MegUfo, Chaning Jang, Kyle 
Dozeman, Kellan Didier, James ·Deutsch, 
Patrick Bilbray; Briana: Bilbrey, 'Brian 
Bilbray, Corey Robertson,. Dariiel Aiili:neda, 
Dan Goldberg, TimKqzono, J\}seph Konrad, 
David Taylor, Suzaime. K!!ttija-Ari, Justine 
Smith, Amanda HildebrancI; Aarcii;i Malone­
Stratton, .Pamel{I Stratton, Michal [sic ] 
Bulmash, Jimmy.Davault, ·.ill, Matt.Bittner,·.• 

~~,~ill ~}i,Yis •. ".~ ~~~-~ ... ,)?~~-~oµ, ;·. 
Kathfyn Jel3ma; Emily Grant, Peter· Shea, . 
arid Adam Thomso~,. _ • · · 

.. , . 

requirement at a California high schoohs a surrogate 
residence requirement. The vast majority of students 
who attend a California high school for three years 
are residents · of the state of· California. Section 
68130.5 thwarts the will of Congress manifest in title 

. 8 U.S.C. section 1623. · · 

· We shall conclude the trial court erred in determining 
the complaint failed as a matter of Jaw. We shall 
reverse tlie judgment of dismissal wii:i allow the case 
to proceed in the trial court FN4 

FN4. Pacific Legal Foundation filed an 
. amicus curiae brief in favor of plaintiffB. An 
arniciis' cilriae brief in favor of defendants 

e 

. ' 

- .... ··: .. ·,:;./~i·,~;;.:;-:~:·: -~.·-~~'.:·•; ;·~ i' ._;·.\ .. ::·.~· .. _, ,. 

Numerous Ie~11!: issues. a,re addr~ssed i:Q .• this. case. 
was filed.· by.' Alicia· A., Gloria· Ai/Marcos•. ···'· ,,, __ :. 

•.. , Howeve.r, .. Jl;\~L.ll19~L.,~ignij'j!i!\I:lt .J.~g1_~1 ,,i~;;,W.~~$..er._ o . · 

· ·. · · · · 'California,',!l.~~u.tllori~#O-P,;o_f )ip.~,ef~-1/ot!l (i¥iJji;i_~;.t9.)ll!;lg~) ; . · 
. aliens vio)al~t·Jli ft,i~~ni\ ;layi,:•fit1%~: p[;fu._e .1;!1,lited:. ·. 
States Code:(TJ".,8-cc;::.) .~e!Jtei:l'l!i23, :y,;lj.j_qi).:prql(jdes as · · . . 

... ---... pertinent:~-.. ;::.,,_;~ .. , .. ,.:_:o·:.:: .. ;._,> ... :.·.,, :~ ;,:,":,: ::c:-,.· ..• ·"' ... ,. ·:·:.,.c .. ..., ~' 
'" :- ~" ;;.::.:·.::·~. ,.-.~-;~-.~:.; .. 

''Notwithstanding any other provision-~frlavi, an·alien 
who is n ofla wfully' preiierit, 41 · tlie United States shall 
not be eligible on.the basis ofresidence within a.State 
(or a . political subdivision), fqi", any postsecondary 
~ducation. "benefit "Unless a citjzen' or nl.itiomil of the 
United States is .eligible for such a benefit (in no less 
an amoun,t, duration, and scope)'-witbout-.regard to 
whether the citizen or national is s_uch a resident." 

~: .... ' 

. The' respdndeii.ts argue the"federaF"statute. iS. not 
. violated for.two reasons::.""·.··. , ·: ·•,, ··"· ,,, .. ·· .. 

·· ~,.'.-. : · .. · ·:-.~~:·:~.'.·~5J1··~-~{:':~·>.:.:i.:::< !i·;_,.":'!;·· ~:,'.:·. ~ !"?/'·; "·~: ~. /.~::~:r!:~~"~: - : --· · -- :· ·~ ··: ·;~ ~-:, ~- · 

!:·:.-523-· 1. RespOndents say. i~-St~te ~iti9D; iS·t Dot a ·· ·· · 
"benefif' Withlii' the'i:rieani_n'g'cif'the federal law.' For · -···· · 
reasons we' sliaii e)cplaln; ·we conclude in-state tuition,. 
which iS some $17;000 per'year cheaper tharibiit-of-
State tuition at UC, is a ''benefif' conferred on: illegal 
aliens within the iiieaning•oftlie federal Jaw:'.' · . . . 

. .A:, Mildred A., Enrique Boca, Nichole Doe; 
Collin Campbell, Alex Ortiz,-· Lirida Lin . · 
Qi fill, . Cesar . Rivadeneyra, Jennifer ... 
Seidenberg; . Improving Dreams, Equality, 

·Access and Success . at U.C, .. Davis; · 
Improving--·Drewns, Equality, -Access ·and .. 
Success ·of UCLA; and · · Nati<;mal · 

·Immigration Law Center. 

We deny as unnecessary' Pacific Legal 
Foundation's requests·' for judicial notice 
(mii.de . in .their ai:i'iicus curiae brief) of 
rec·cirds of the California Postsecondary 
·Education Commission as ass'ertedly 
showing that taxpayers, some· of whom_ 
caririot afford-to send their owii'children to . 

"colleg6; . subsidize the 'college eiiudation of 
- -.. : stuflen.ts .who pay in-state fujtion.. "The_. 

· higlie_r· · "tuitiori" charge'd"' ·.: ncin,resident 
.... , . stiidentsc•·.tends .. to . distribute' inore:·:evenly 

the cost of operati!ig and si.ipp'iirting the· 
University of-California betweenfosidents 
and nonresidents 'litt:ending the uiiiversity 
[and] appears to be a r.easonable attempt 
to achieve a· ·partial cost equalitiition by 
collecting· lower tuition fees from those 
-persons who, ·directly. or indirectly, have 
made some contribution to the economy 
·of the state.: .. "(Kb·k v. Regents of 
University of Ca_lifcmiia . (1969) 273 
CaLApp:2d430, 444~ 78 Ci:il.Rptr: 260.) 

BACKGROUND 

*1129 2. Respondent§ 'argue in-stil.fo tuition is not . 
granted "on the basis' of res\dence within a state" as 
required by federal Jaw. Respondents point to the fact 
that in-stare tuition for ·megiil. aliemi i~ based on a 
student's having attended a California high school for 
three or more years and on the student's having 
graduated from a California high schOcil or having 
attained "the equivalent thereof." (§ 68130.5, fu. 1 
ante.) As we shall explain, the three-year attendance The complaint; filed December 14, 2005, alleged as 
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follows: 

[ 1] [2] Plaintiffs are U.S. Citizens from states other 
than California and are students, or tuition-paying 
parents of students, enrolled after January 1, 2002, in 
a course of study for an undergraduate or graduate· 

· degree at a California public university or college, 
who allege they have been illegally denied exemption 
from nonresident tuition under · · section 
68130.5,FNS**524 which gives the benefit of resident 
tuition to illegal aliens. 

FN5. The complaint alleges plaintiffs .. are ... 
U.S. citizens .who have been ciassified tmder 
California law as "nonimmigrant. aliens." . 
This allegation_ does not make sense .. U.S .. 

.. ~iti~.ens Jll",t;:J10t "aliens" at :all; {8.D.S.C. § .. 
. . ,l JOJ(a)(3). [''.The tenn 'alien' means- any. 
: · · persmi'not 'a citizen or national oftlie United 
. States"].) N9thing in' Californi.ii law defines 

· ... . · "aliiin" differently. P!iiintiff.s col)tend: they 
·:;- ,::were · illegally .. -deuied· · exemption . from 

,.- nonresident tuition. under section 68130.,5. 
. Section 68130.5 states that a studeiit, other 
·than a "nonimmigrant alien" within the · 
meaning of title 8 U .S.C section 
I 101(a)(15), is exempt from paying 

· nonresident tuition if be cir she m·eets the 
requii-ement.'i, e.g., high school attendance in 
California for three years, graduation from a 

, California high school, etc. Plaintiffs allege 
this statute characterizes out-of-state U.S .. 
citizens as . "nc:mimrnigrant' aliens." .. In . ' 
'reviewing a demurrer, . we do not accept as .:.·: . 
true allegations of.legal ·conclu8ioils. Sectioi:t·' ·':' 

.· 68130.5 defi.ries "nonimnUgrB.Dt a\i.~!J·.~ w.i}b.. . · 
reference to federal law. Under the federal 
law, "nmlimmigranf aliens" are· generally 

. aliens. admitted to this country for temporary 
periods, including students, diplomat.'i apd 

"their servanfa, etc., who intend to return to 
their homeland. (8 U.S.C. § l 10l(a)(l5).) 

· Thus, given tbe allegation that plaintiffs are 
U.S. citizens, plaintiffs are not 
nonimmigrant aliens. We assume for 
pUJ"poses of this appeal that plaintiffs were 
denied an exemption from nonresident 
tuition not because they were considered 
nonirmnigrant aliens, but because they did 
not attend a California high school for tbree 
years and attain a California high school 

diploma or equivalent. 

"1130 Plaintiffs do not claim they attended a 
California high school, as required to qualify for the 
section 68130.5 benefit. Rather, plaintiffs _claim the 
attendance requirement is a de facto residence 
requirement, pr~empted by federal immigration law, 
which illegally discriminates against plaintiffs by 
denying them a benefit provided to illegal aliens. 

The complaint alleged defendants engaged in an 
"Tilegal Alien Tuition Scheme," granting iBegal 
aliens a.tuition exemntion.denied to .. nonresident U.S. 
citizens iii. violation. of federal' law.' 'The complaint 
alleged defendants knew section 68130.5 violated 
and.was preempted by fedeml law•·,,.,,.. · · · 

The complaint alleged upon information and ·belief · ·· 
that, during the Fall 2005 terin, undergraduate tuition 
and fees were: · · · · · ·''" 

· -For ·uc, $6, 769 for a reside~t lll1dergradi.iate; and · 
$24,589. for nonresident .undergraduates ($17,304 
tuition plus otherfees); · 

-For CSU, a campus average of $3,164 for resident 
undergraduates, and $13 ,334 for nonresident 

· \Jndergraduates; 

-For CCC, $26 per unit for residents and $1:i5 per 
unit for nonresidents, with the average student talcing 
15 wlits per semester. . 

Although section 68130.5 'states it does not apply ·to : 
UC unless the. Regents make- it applicable (§ 68134 
["No provision of this part shall be applicable to the 
University of California unless· the Regents of the 
University of California, by resolution, make such 
provision applicable"] ), plaintiffs' complaint alleged 
the Regent.'i adopted section 68130.5 ii:t Standing · 
Order 110.2-after lobbying for legislation (§ 68130.7 
FNG) Ii.miring their legal exposure (as well as the 
exposure of the other defendantS) in the event of 
lawsuits. 

FN6. Section 68130.7 provides: "If a state 
court finds that Section 68130.5, or any 
similar provision adopted by the Regents of 
the University of California, is unlawful, the 
court may order, as equitable relief, that the 
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administering entity that is the subjec\ of the 
lawsuit terminate any waiver awarded under 
that statute . or provision, but no money 
damages, tuition refund or waiver, or other 
retroactive relief, may be awarded. In any 
'action in_ which the cou1t finds that Section 
68130.5, or any similar prdVision adopted· by 
the Regents of the University of California, 
is unlawful, the California Community 
Colleges, the California State University, 
and the University of.California are immune 
from' the impositim:i' o'f 'any award of money 
damages, tuition refund or waiver, or other. 
retroactiVe relief:,,·~· . · ·-::_,.· ·.· ,.-.... ··I·'· ·: ·~-~·· .~. 

*1131 tlie compJ.au;_t al_so set fm:th, legislati_ve his~oty '. ....... 
and plaintiffs' legal conclusions regarding statutory. 
interp~eteition, whi_c~.we f!ddress in our discussion. · 

. 'The complaiilt set forth 10 counts, as follows:. 

L ·Violation of Title 8 U.S. C: · section J 623 :F'N7
.:. 

Plaintiffs alleged it is an illegal '"'525 alien's 
residence in CaliforniE! that entities him or her to 
attend a California high schoo~ and therefore section 
68130.5 imposes a. de facto durationaLresidency 
requirement. Because section 68130.5. does not give 
the same benefit to U.S. citizens without regard to 
residence, the California statute violates and is 
preempted by title 8 U.S.C.-section 1623 (fn. 7, ante) 
under the Supremacy Clause of the United· States 
Colllltitution. (U.S.-- Const:, art VI; § 2.)- Plaintiffs·· 
alleged under this and all counts that they "have been· 

·injured by having .· paict nonresident tuition, while. 
illegal aliens have :been. Wilawfully exei:npL:'' .:' . 

. ~·.--. -. 
FN7. Title .. 8 U.S .C. section 1623 provides:: 
"(a) In general. NotwithstWJding any other 
provision· . of law, an ·alien· who is' not· 

· lawfully present in the United States: shall .. 
not be eligible on the basis of residence 
within a State (or a political subdivision) for 
any postsecondary education benefit unless 
a citizen or national of the United States is 
eligible for such a benefit (in no less an 
amount, duration, and scope) without regard .. 
to whether the citizen or national is such a 
resident. ['ii] (b) Effective date. This section 
shall apply to benefits provided on or after 
July 1, 1998 ." 

.:.•.=· 

··'::• 

2. ViolatiOn of Title 8 U.S. C. section 162 J :F'Na 
. Exemption from nonresident tuition confers a benefit 

in violation of title 8 U.S.C. section 1621 (fu; 8, 
"'1132 ante), and the California Legislature failed to 
provide affirmatively for such eligibility as specified 
in title 8 U .. S.C. section 162l(d). 

FN8. Title 8 U.S.C. section 1621 provides: 
"(a) In general. Notwithstanding any other 
provision of law and except as provided in 
subsections (b) and (d) of this section, an 

·alien who is not-['il] (J) a qualified alien {as--. 
defined in section 1641 of this title), [fl (2) 
a nonimmigrant under the· Immigration filld 
Nationality Act [8 U.S.C.A ... § 1101 et seq.] 
or ['ill (3) an alien who is paroled into the 
United. States under .section 212(d)(5).of 
such A.ct [8 U;S.C.A. § l 182(d)(5) ] for less 
.than one year, [iJJ is nof· eligible for.: rui.y_. 

, >state or local public. benefit -(as defined .in 
subsection (c) of this section).· · · 

·.· ;,(b) ·[Exceptions for .specified health care, 
emergency · disaster relief, health 
assistance, and program services 
necessary for protection of life or safety]. 

"(c)(l) ['tl] State or local public benefit 
definition. Except as provided in 
paragraphs (2) and (3), for purposes of 
this subtitle the term 'State or local public 
benefit' means .... ['ill (B) any retirement, 
welfare, health, disabili:ty, . public Of . 

. assisted. . . housing, . · . postseco12da1y 
educ'aiioh; food assiStance, unempl6'yi:rieiit• 
b"n~fit, ·or: any otb~ ~i::nihr benefit ·for 
which payments or .. assistance are 
provided to an individual, household, or 
family eligibility unit by an agency of a 
State or local government or by . 
appropriated funds· of a State or. local 
government. 

"['ii] ... ['tl] 

"( d). . State . authority : to . provide · for 
eligibility of illegal aliens for state and 
local public benefits. A State may provide 
that an alien who is not lawfully present in 
the United States is eligible for any State 
or local public· benefit for which such 
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alien would otherwise be ineligible under 
subsection (a) of this section only through 
the enaconent of a State law after [August 
22, 1996], which affirmatively provides 
for such. eligibility." (Italics added.) 

3. Title 42 U.S.C. Se.ction 1983: Defendants Dynes, 
Reed, and Drummond, in their capacities as President 
or Chancellors, acting under color of state law, 
deprived out-of-state U.S. citizens the exemption 
from nonresident tuition granted to illegal :aliens, in 
violation of the Fourteenth Amendment .mid title 8 
U.S.C. section 1623.. '·' ... o .. .-

4. Equal Protection (U.S. Const.): Plaintiffs are 
sinlilarly situated .with. illegal alien ben·eficiaries of 
section 6813.0.5, because neither class.:is }awfully; .c:."" 
domiciled, .. in· · ·California, yet plaintiffs are · 
discrinlinated against in tuition rates. 

5. Privileges and Immunities Clouse (U.S. Co.nsf.): 
- Section. 68130.5 'violates· the privileges and 

immunities clause of the Fourteenth Amendment 
denigratillg U :8. citizens by treating them worse ilia~ 
illegal aliens ... 

6. Field Preemption: In addition to express 
preemption under title 8 U.S.C. section 1623, section 
68130.5 i_s preempted by "field preemption," in that 
Congress .. occupies the field of inlmigration law, and 
section 68130.5 stands as an obstacle to Congress's 
objective~ . 

. **526 7 .. Equal Protec;io~ (Cal. Const.):,: Section 
"68 )30,5 ,yio!!J.tes Cali.f<?~<l's equal protection clause 
.. (Cal. Const:, art. I, § 7), by denying out-of-state U.S. 

citizens an exemption from nonresident tuition that is 
granted to illegal aliens. 

8. Unruh Civi{ Rig/its Act; · Defendants violated 
section 68062 FNi (which precludes illegal aliens 
from establishing . residence in California) and 
discriminated against ·plaintiffs based on geographic 
origin as out-of-state U.S. citizens, in violation of 
Civil Code section 51.FNIO Plaintiffs sought *1133 
actual damages or statutory damages (Civ.Code, § 
52) of $4,000 for each class member for each offense 
(each offense consisting of each unlawful tuition bill 
paid by each class member) plus $25,000 for each 
cl ass member. 

FN9. · Section 68062 provides: "In 
determining · the place of residence the 
following rules are' to be observed: [1lJ (a) 
There can only be one residence. [~ (b) A 
residence is the place where one remains 
when not called elsewhere for labor or other 
special or temporary purpose, and to which 
he or she returns in seasons of repose. [~ ... 
[fl (f) The residence of the parent with 
whom an unmarried minor child maintains 
his or herplace. of abode is the.residence of 
the unmarried minor child. [1lJ ... [ir.J (h) An 
alien, inclitding an unmarried minor alien, 
may establish his or her residence, unless 
precluded by the lmmigraiion and 
Nationality Ac( (lj U.SC §. 1 JOI, et seq.) 
Jroni establishiii'g. don1icile in the. United" . 
States." (Italics added.) · · · · 
.·,· .... .-·:;•:• .· ...... ·· ·... .. . 

' • : .. : "-~: . , .. '.! ' ''· : ' •'. 
FNJO. Civil Code section 51, subdivision : 
(b); provides: "All" persons within· ·the 
jurisdiction. of this state are free and equal, 
and no matter what their sex, race, color; 
religion, ancestry, national origin, disability, 
medical condition, marital status, or sexual 
orientation are entitled to the full and equal 
accommodations, advantages, facilities, 
privileges, or services in all business 
establishments of every kind whatsoever." 

9. Injunctive Relief Plaintiffs sought a preliniimi.ry 
and peimanent·injunction, enjoining defendants from 
denying to plaintiffs _the exe111ption _from nonresident 
tuition to which they are entitied by title 8 u.s.c: 
section 1623 (fu. 7, ante), enjoining defendants from 
enforcing section 68130.5 with respect to exempting 
illegal aliens from nonresident tuition, and enjoining 
defendants· from discrinlinating against plaintiffs in 
.favor of illegal .aliens .. 

10. Declru·ato1y Relief Plaintiffs sought 11 judicial 
declaration that the illegal alien tuition scheine is 
preempted_ by federal law and violates the federal 
statutes, equal protection, the privileges and 
iminunities clause, and the Unruh Act. 

In addition to injunctive and declaratory relief, the 
complaint's prayer sought tuition rein1bursement. 

Defendants tiled demurrers. 
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The demurrer of the Trustees, Reed, the Board, and 
Drullllllond (collectively Trustees/Board) argued.(!) 
plaintiffs · lacked standing to . c:hailenge section 
68130.5 because they do not qualify for an exemption 

·(7) The ·tenth count for declaratory relief failed 
because a cause of action for declaratory relief may 
not simply restate other causes of action. 

from nonresident. tuition and. carinot establish· any In addition ·to· the two demurrers, the Regen!S an~ 
compensable injury; (2) 'tlleTederal .Jiiwa"do nof.cr'eate ·Dynes filed' a motion to strike froin the>'c:omplilint the 
a priva,te right of action in plaintiffs;·(3) any damage request for tuition .reiJnhursement; plaintiffs filed ·· 
claims should be dismissed because plaintiffs failed requests for judicial notice; and various persons 
to submit a claim in compliance with the Government (some ·of whom sought· to proceed under fictitioilS 
Claims Act (Gov.Code,.,,§ .• 9.00. et,. seq.); and .(4). the names) filed a·motion for!eave to iiitervene.. ···- . 
. Board and Drummond.,v;!lr,e .inJPrnp~r,pf!.I:i:ie.s.,.,, , .. .,,:,:·. ,_. c•"·"·"" .... 

'"' ···: "'-"''' "·· c.·c ... ,.:,.,,,.,,,,, "'·· . After a bearing, the trial. court tookjudiCial notic·e.oL 
The demurrer ofthe·RegentS'BndD)'nes (col!ed:ively . some but not all of plaintiffs' materials, sustained 
Regents) argued: . . ... ·.defendants' demurrers. without leave to amend, deilied · ·~: . 
. ::.. ,,;r:c:L·. · '": : : ·'· · .·.'~/. · .. ' · ''·'='"~\:.' .:.:.:; ;·;;:·.,·;: .·:.· . ·~s moot the' i:riotioil. tci"iitrilce;'·deiiied the futetveritliln''";: ... :.,;:.: ''". >.: .. ·' .·,.,' 

. ·. . ... ( 1) Th.~ exemption· frorn'.noriresideill tt.iiticiri. is ilot a:·'· .... motion, 'arid denied· as. m<:iot-"tli& i±!otiori't0:'pfoceed :·:>0- •• 

"benefit!' within the·. rriealling of•tpe; federal ;Jaw; ......... under fictitious•'bames;>TJwtrial:collrt sustained the -
section 68130.s does riot'ciiiifer'tiie'e~eiµptfol:i on'.the·: X·''• i·Regents··. deiriuiT6f:iwLi:lio#t;'1ii·avec'.fii •am~nc! oi:i au 
hasiS of residence;·: tb ilie :. exterit •,f.be-: 'state ''stafute';:.:: ;,:;,i::e:,co'unts,. ei::cept'-'!iie':tlliid .. i:olliit allegmg a federal civil"·'. '·" ;. 
confers a. benefit '.on :illegal' aliens it 'is' ~xphi'ssly . . ··.'rights. violation''.( 42 l];'S!C~L;: f 1983), · a!i to which the 
authorized bY title 8 U.S;C. section .. %2l(d), which court overruled·the demurrer on tbe.grcii.uid'the·coi.uit· ... ·· · · 

·a.1iows ·a.: state affiilii.ativeiy .. to provide for··such· -· was based·riofori federlil:'preemptfon (as ilsseited in·:·.-,"' 
eligibility; and **527 Congress did not intend a the Regents'. demurrer); but on alleged violation of 
complete·ouster of state power. title 8 U,S.C. seci:imi.s .1621 and 1623, However, .t!Je 

(2) The title 42 U .S.C. ·section 1983 claim failed 
because· the complaint' did riot allege 'deprivation of · 
any right- protected by the ·Constitution or laws of the 
United States, · 

court dismissed. the third count (federal civil rights . 
violation) as to all defendants on the:.ground stated in 
the d.einuirer of the. Ti-ust<>es/Board~that i:h~ foderal ....... . 
immigration st~tu~\)S (8 U,S.C. §§ 1.(52},' 1623) 
conferred no private right of action in plain:t,i.ffs and · 
therefore could noi: support a federal civil rights 
claim. As to other grounds for demiirrer asserted .bY;·. ':'· .... *1134 (3) The equal protection" claim failed.becatise · 

f · 68130 5 d t di · · 't th .. b ..... f the Trustees/Board, the .. trial court rejected' '· 
' .• s~.c 100 

•. , d . . oe:. ~?JI .. ~.~:.~: e ?.~ :. ·ie . ·~ .~ .. ~'''''''" .. ;defendant( argtllllept tha)plaintiffs )Jicke~ st!!Dding:;,," . :! .· .. 
. a1enag~ .. an. 1s .. ~.a .. 1011.a, y ~.~.ae. to .a..1em ,a~ ... ·:· ''("''" T''""' .. t 'li'Jl"" ·a.·b-:d'fi''(l"'!S'Y'"'.::th ·::;·.:.· .. ·,:, . . ·goverrtnientpurpose. · ,.,,,., ... " ....... · ....... , ..... , .......... , .. ·.:·:· .. · · .. ·~·.•: ·'.·;· . .i a .. ru!llg .no ~.a. _eng~ ..... .Y. .,:·:~, .. ~nan ... m .... eu; .. . 

· .. '· . response· to. thiif ... appeal);;. ~usHimed the dem11r:rc.; ... 
·· · · ·'··" · · , ... - .... ··· , .. , ..... ,, .. · ·~-·. fa ..... 

1
,.
1
.e .. d,,.,. without·leave to ameni:I as to the first three counts,· 

(4) The privileges and immunities clailli and cmi6iiid:eci it *iii5\;/fu;''utli:iecessary .. to rule on' 
because section 68130.S does not disci-i.miilate ori the' ·other grounds given the .court's sustaining of the. 
'b'aliis of'citi.Zeriship, fili"d. residei:i(tllitioii' is. n6t a Regents'.. demurrer without leave to .amend. 

: privilege. 

(5) Tl:ie Unruh Act claim failed because the Unruh 
Act does not prohibit discrimination based on 
geographic origin, and a state. may cbariee higher 
tuition for out-of-state students than to state residents 
and others. 

(6) The ninth count for injunctive ·relief failed 
because a request for injtinctive relief is not a cause 
of action. 

Plaiiltiffs. objected to the p~oposed judgment on the 
ground tl:Je third count (42 \J.S.C. § 1983) reriiained 
outstanding. The 1Jial coiµt overruled, the objection 
and entered a judgmentof dismissal, from which 
p !aintiffs. appea!. 

DIScUSSION 

1. Standard of Review 
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[3][4][5][6] "On appeal from a judgment dismissing 
an action after sustaining a demurrer without leave to 
amend, ... [t]he reviewing court gives the complaint a 
reasonable interpretation, and treats the demurrer as 

· ·admitting all . material facts properly · pleaded. 
[Citations.] The court does not, however, assume the 
truth of contentions, deductions or conclusions of 
**528 law. [Citation.] The judgment must be 
affirmed 'if any one of the several grounds of 
demurrer is well taken. [Citation.]' However, it is 
error for: a trial court. to ·sustain a· demurrer when the . 
plaintiff has statec;i, a cause of action under any 
possible legal theory. (Citation.] And it is an abuse of 
discretion to sustain. a. demurrer without leave to 

'· . amend if the plaintiff•sh~ws there is ·El reasonable 
p()ssibilit)('any.defect identified by the defendant can 
be cw·ed by amendment. [Citation.]" .(Aubry v. Ti·fr. 
City Hospital Dist. (1992) .2·Cal.4th 962, 966-967, 9 
Cal.Rptr.2d 92, 831 P.2d 317.) . 

. . ·:_ ;:;: .. '· - . - , : ; . . . ·.. ·. ... ··: -." ·- ... ;. . ,.' ·~ ,·_ ,: 
[7] The. rn.Jes of federal statutory interpretatfon are . 
much ·the-:: same as those used when· construing 
California statutes; our primary function is to give 
effect to legislative intenl (Johnson v. United States 
(2000) 529 U.S. 694, 710, fn. 10, 120 S.Ct. 1795, 146 
L.Ed.2d 727; Black v. Dept. of Mental Health (2000) 
83 Cal.App.4th 739, 747, 100 Cat.Rptr.2d 39.) 

rr.-rn.m•_• 

FN'"' See footriote ",ante. ·. 

fV. Claimed Conjliet b~ti<.i'ei1i Staie Sfriiiitiis • . 
' ~ : 

Although not pleaded as a ~ause of ~ctlon, plaintiffs 
argue defendants; by giving illegal aliens resident 
tuition under section 68130.5, violated section 68062 
(fu. 9, ante ), which bars illegal aliens from 
establishing residency for tuition purposes. Plaintiffs 
characterize this claim as one of illegal and· 
unconstitutional discrimination because Regents of 
University of California v. *1136 Superior Court 
(1990) 225 Cal.App.3d 972 at page 981, 276 
Cal.Rptr. l 97(Bradford ), supposedly said a violation 
of section 68062 would constitute discrimination 
against citizens of sister states. However, this 
contention is really a claimed conflict between state 
statutes, which does not help plaintiffs, because 
section 6813 0.5, as the later-enacted statute would 
prevail. (Professional Engineers in C~lifornia 

Government v. Kempton (2007) 40 Cal.4th I 016, 
1038, 56 Cal.Rptr.3d 814, 155 PJd 226.) 

Bradford, 'supra, 225 Cal.App.3d at pages 980 
through 981, 276 Cal.Rptr. 197, held section 68062, 
subdivisiOn (h), precludes '. illegal aliens from 
qualifying as California residents for college tuition 
purposes, and as so construed, did not violate equal 
protection. Bradford, supra, 225 Cal.App.3d at pages 
981 through 982, 276 Cal.Rptr. 197, observed a state 
cannot exclude illegal aliens from free public 
elementary and secondary schools (Plyler v. Doe 
(1982) 457 U.S. 202, 102 S.Ct. 2382, 72 L.Ed.2d 
786), but said the heart of Plyle1' v. Doe was that the 
"stigma of illiteracy" would mark these children for 
the rest of their lives. (In contrast,. it was said . in · 
Lister v: Hoover (7th Cir. I ~S3)JQ~ F.2d 796, 797, 
805, a due process case, that the interest in lower 
college tuition is slight.) · 

. .. Plaintiffs read too. much into Bradford, supra, 225 
Cal.AppJd-972;· 276.Cal.Rptr. 197, which said, in 
upholding the constitutionality of section 68062, that 
the state's legitimate ii.iterests in denying resident 
tuition to illegal aliens (i.e., policy matters for 
legislative determination) included the interest in 
avoiding discrimination against citizens of sister 
states. (id at p. 981, 276 Cal.Rptr. 197 .) ·· 

Bradford does not invalidate section 68130.5. 

[8) To the extent that section 68130.5, as a de facto 
reslderice statute, could be ·said to conflict with 
section· 68062, the result would be, ·at 111ost, an 

·implied repeal of secti'o~ 68062 as the earlie~-enacted. · 
·statute-a· result which does 'not ·advance · *"529 
plaintiffs' case. Thus, when two state statutes are so · 
inconsistent that there is no possibility of concurrent 
operation, the doctrine of implied repeal provides that 
the most recently enacted statute.expresses the will of 
the Legislature. (Professional Engineers in 
California Government v. Kempton, supra, 40 
Cal.4th at p. 1038, 56 Cal.Rptr.3d 814, 155 P.3d 
226.) That defendants do not claim an implied repeal 
does not, as urged by plaintiffs, determine the matter .. 

We conclude plaintiffs fail to show they could amend 
the complaint to allege a viable claim that section 
68130.5 constitutes discrimination in violation of 
section 68062. 
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* 1137 V. Federal Preemption 

A. General Principles 

Preemption has been explain~d in various ways. The 
United States Supreme Court.bas said: . _ · · 

requirements [citation], or where state law 'sta11ds as 
an obstacle to the accomplishment and execution of 
th~ ~11 p,;irposes and objectives of Congress.• 
[C1tat1ons.] (English v. General Electric Co. (1990) 

. 496 U.S. 72, 78-79, l 10 S.Ct. 2270, 2275, 110 
L.Ed.2d 65, 74.) . 

"[S]tate law is pre-empted under the Supremacy [9] The United States Supreme Court in De Canas v. 
~lause, U.S. Const, Art VI, cl 2,IFN14l in three Bica (1976) 424 U.S. 351, 96 S.Ct. 933, 47 L.Ed.2d 
circumstances. First, Congress can define explicitly 43 held that a California statute (Labor Code § 

.. , .. _. .... , : 
1 

th~ e~,~~\to.whic.h its enactm_ent:s pre~empt state iaw. 2805), .Pro~biting · an employer from· knowin~y 
[Citation-] '.re-emption fundameiitally" is a question employrng illegal aliens af *1138 the expense ·0r 
of congres~1o~al intent'[ citation], niid'\vhen Con·gr~ss ··· · · · · ,;J.!lwful resident-workers, was not unconstitutional as a 
has made its mtent known through explicit statutory ·regulation of immigration and was not preempted by 

,. .. ., · language;_\he courts' task_is.an ~Elsy one. : :O" · the Immigration and Nationality Act. De Canas 
· ... •• .-: :.•:. , . · .. :" -. ·• ·articulated three t~sts_to be. used in". determining 

, .... ,, .. · . F-N'14: · ·1.11{ Supr_c:D1~cy_:: ¢fii.i.ise . provides:' . ,. \_'{]1ether: a,-. state statute· related- tci immigration. is· .:.. .. : 

, .. ,_-,,.•;;' ' .•· ,.'_'Tpis. Con~titution;; aiid 'Jli.~'.JiiwS·'of tlie., ' . . preempted. 

'E''' ;•.; "''·' '·. , " ;,_ 'w~:~tnc;~B:f~~~'._j~ih~~;~k~~~:~~~~~mt:-~ ,; ·· · ~w530 · [1 OJ First, the court must deterriiine whether : : :;;~ ·::,· •·:. · 
1~':\i' <J_f ~hi:)~nd;:aria tliejudges .in every state . : .•,. the state statute is a "regulation of immigration" (i.i:::;' .• :· ... ' .· -. 
s)lall be bound tlierelly;··aiiy .. thiiig fu. the "0

• ·-·--a deterniii:uition of who should or shcii.ild not lie · : ·· · . 
. . Coristitutioii or law's ... of any -state fo the · admitted into the country and the conditions undff" · ... ' :· 

contrary notwithstanding." (U.S. Const., art. which a legal entrant may remain), (De Canas v. -
VI• cl.2.) . Bica, supra, 424 U.S. at p. 356, 96 S.Ct. 933.) If the 

state statute regulates immigration, it is preempted 

"Second, in the absence of explicit statutory because the power to regulate immigration is 
language: state Jaw is pre-empted where it regulates exclusively a federal power. (Ibid) That aliens are 
conduct m a field that Congress intended the Federal subjects of a state statute does not necessarily 
Government to occupy exclusively. Such an intent constitute a "regulation of immigration." (Ibid.; 
may be inferred from a 'scheme of federal regulation People v. Salazar-Merino (2001) 89 Cal.App.4th 
... so pervasive as to malce reasonable the inference · :90, 598-599, 107Cal.Rptr.2d313 [Pen,Code, .§ 114, 
that Congress left. no roon:i ·for. the States to linposing criminal penalties ·for using a false · · 

.. suppl~meiiF. it,• or . whe_re· an 'A.ct ·of' Con ess .... ·:"··4ocument to conceal tru.e _citizenship or ~·es.ideii~_alien 
·~ouch[ es] -a field in which .the federal interest rL

10 
, .. , .. ··"·'·status, was not preempted by federa1· immigration .. 

. '. doii:lliiant tliat the federal syste)D.. will be ass~ed tel . . . . faw].}. -... :•.c .·· 
preclude enforcement of State. laWs ·on the same·. · · :;· .. ·: · 

· subject.' [Citation.] Although [the' United States [l 1][12] Second, even if the state statute does not 
Supreme Court} lia.S .not hesitated to. draw. fill · 'regulate immigration, it is preempted if Congress 
inforence of field- pre-emption where it is supp~iied manifested. a cle.ar pm:pose to effeC<t a complete ouster . 
by the federal statutory and regulatory schemes it has of state power, including state power to promulgate 
emphasized: 'Where ... the field which Con~ess is laws not in conflict with federal laws, with respect to 
said to have preempted' includes areas that have the subject matter which the statute attempts to 
'been traditionally occupied by the States • regulate. (De Canas v. Bica, supra;· 424 U.S. at p. 
congressional intent to supersede state la"ws mllst be'• 357, 96 S.Ct. 933.) An intent to preclude state action 
"clear and manifest."' [Citations.].: may be illferred where .. the· system .. of federal 

"Finally, stEite law is pre-empted to the extent that it 
actually conflicts with federal law. Thus, the Court 
has found pre-emption where it is impossible for a 
private party to comply with both state and federal 

regulation· is so pervasive that ho opportunity for 
state activity remains. (Ibid.) Third, a state law is 
preempted if it "stands as an obstacle to the 
accomplishment and execution of the full purposes 
and objectives of Congress." (Id. at p. 363, 96 S.Ct .. 
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933 .) A statute is preempted under tilis third test if it 
conflicts with federal Jaw, making compliance with 
botb state and federal law impossible. (Ibid.; Toll v. 
Moreno (1982) 458 U.S. 1, I 02 S.Ct. 2977, 73 
L.Ed.2d 563 [state university's policy of denying in­
state status to domiciled noninunigraut aliens holding 
G-4 visas, violated supremacy clause); League of 
United Latin American Citizens v. Wilson 
(C.D.Cal.1997) 997 F.Supp. l 244, 1253, 
1256(LULAC II ) [held that Congress in federal 
legislation. enacted in 1996 occupied the field of 

**531 Sectioo 68130 .5 (enacted by Stats.2001, ch. 
814, § 2) makes illegal aliens eligible for in-state 
tuition without affording in-state tuition to out-of­
state U.S. citizens without regard to California 
r.esidence. 

Defendants argue there is no preemption problem, 
because section 68130.5 do~s not confer· a "benefit" 

. based ori' ''r.esidence" within the meaning of title 8 
U.S.C. section 1623. We disagree. 

regulation ofpublic postsecondary education benefits !. Section 68130.5 Confers a "Benefit" 
to aliens, thereby preempting µonions of California .. 

initiative measure Proposition 187, including· a (J 4) Defendants argue the teim "benefit" in title 8 
provision denying public postsecondary education to U.S.C. section 1623 is limited, because the federal 
illegal aliens]; League of United Latin Americwi statute refers· to "~ount," which memis monetary 

. Citizens . v. Wilson (C.D.Cal. l 995) 908 F.Supp. payments', and· lli~state tiiitioii''c!o-es 'not involve the 
· -?ss{LULAC J ) [other' federal .ilmnigi.·ation. la! . .V,....... d H 

. '. paym.e~1t ·'.Of ·any money· to ·· stu ents. owever, 
preempted pmiions of Proposition 187].) · .. :·::: ... :.:,>:; ·:::; ;fr~efendan!!J .. dte.no authority supporting their illogical 

· · ............. .. ...... ';:: .. :":.·;"· .... assumption. that· "amount":-.inust mean monetm-y· 
*1139 B. Preemption by Tille B_ U:.s.s_?e~ti~n. 1623 .. · - .. · ·.· payment to the beneficiary. The complaint alleges the 

· · ·· · ·· · · · · · ·-·benefit of lii"~sfate niition is a caltillable amount, and 
[ 13] Plaintiffs' principal argument is that title 8 . it would certainly appear to be so. We therefore reject 
U.S.C. section 1623 preempts section 68130.5. We defendants' argument that "benefit" in title 8 U.S.C. 
agree they have stated a cause of action. The section 1623 means only the payment of money to 
demurrer should have been ovenuled, the person being benefited. 

As indicated, title 8 U.S.C. section 1623 (fn. 7, ante) 
provides, "Notwithstanding any other provision of 
Jaw, an alien who is not lawfully present in the 
United States shall not be eligible on the basis of 
residence withil1 a State (or a political subdivision) 
for ·any postsecondary education benefit unles·s--a 
citizeo or national of the United States is eligible for· 
such a bene'fit (in no Jess ari ain6urit, duration; and 
scope) without ·regard--to··whether tbe citizen or 
national is such a resident." · 

Title 8 U.S.C. section 1623 was enacted in September 
1996, as part of tbe IIRIRA. FNis . (Pub.L. No. 104-
208, Div. C (Sept. 30, 1996) § 505, I 10 Stat. 3009-
672.) 

FNJ5. 111is was sbmtly after enactment of 
title 8 U.S.C. section 1621 (fh. 8, ante ), 
which we discuss post. Defendants agree 
title 8 U.S.C. section 1623 nan:owed the 
authorization previously conferred on states 
by the earlier statute to make exceptions to 
lhe federal restrictions. 

[15] *1140 Even assuming for·the· sake of argument 
that title 8 U .S.C. section 1623 could be considered 
ambiguous as to the meaning of " benefit," the 
conference committee report, whicb is an 
authoritative source of Congressional intent (Eldred · 
v. Ashcroft· (2003) 53 7 U.S. i 86, 210, fn. 16, i23 · 
S.Ct. 769, 154 L.Ed.2d 683), ·stated,. "This section 

''provides that iliegal alien~l"Eii;~ not e-ligible for" in:sfate . 
tuition rates at public" "illstitutions of ·higher 
education." (Conf. Report 104-828, H.R. 2202, § 
507 (Sept. 24, 1996).) Thus, "benefit'' in title 8 
U.S.C. section 1623 includes ir!-'state tilition ... · · 

Defendants also argue "benefit" in title 8 U. S.C. 
section 1623 shouid be given tbe same meaning as 
"benefit" in title 8 U .S .C. section 1621, which · 
defendants interpret as being limited to money paid 
to students. Again, we disagree. 

Thus, title 8 U .S .C. section 1621 defines "benefit'' in 
part as "any retirement, welfare, health, disability, 
public or assisted housing, postsecondary education, 
food assistance, unemployment benefit, or any other 
similar benefit for which payments or assistance are 
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provided to an individual, household, or family 
eligibility unit by an agency· of a State or local 
government or by appropriated funds of a State or 
.local government." (8 U.S.C. § 1621(c)(l)(B), italics 
added.) · 

Defendants maintain the tenn "postsecondary· 
education" in title 8 U.S.C. section 1621 is modified 
by tiie language "for which payments or assistance 
are provided," such that Conwess proscribes 
spending public funds for an illegal alien's college 

·-.education but has not· proscnl:>ed eligibility for an 
exemption from nonresident tuition, which. involves 
no payment or direct.fininiCial assistance. 

did not constitute "financial assistance" within the 
~e~g of a federal statute (8 1;J.S.C. § !255a) · 
linposmg a five-year ban on "financial assistance" to 
amnesty aliens (aliens who were allow.ed to 'legalize 
their status· under the amnesty provisions of the 

• Immigration Reform and Ccinti'o! Act of l986). (Id. af 
pp. 1172, 1175~ll76:)~"CRLA expressJy·reached its 
conclusion because the federal statute used the more 
narrow 'language "financial assis~nce" rather than 
the broader term "assistance.'' (Id at p. 1176.) Thus,. 
CRLA does not· .. help defendants here, · where,,-the•. 
federal statute (8 U .S.C. § 1621) uses the broader" " 

... :term "e.ssistance.~.'i:.... .· .:·•.•····~ ·.. - ··~-·. 0
\; •• :::~;··i·:~·· 

: ·.:: ... ::.-:·..:·.:-. ... :.~~:-: ··.:::.-.; ..... 

.. .Defendanl:!I' 9ther ... cite4 11uthoritie~ do dot. support 
However; :;si.i:ice the te. rnii?in title 8 u:s:c .. section: .·theiip' osition;\:Defeiidailts'.'qiiiile ·:from 'Equcff':4 ... , ..... :.-.. ,;. I .-.- • . . .. ... .. . ........ . . ccess. 
1621 are separated by the wcrd "c~" (pm;tsuccndary · " Educafion •v., Merter (E.D.Va.2004) 305 F:Supp.2ci' · 
education benefit "or"·other similar .benefit for which . 585(Merten ), whiqh said the fed.er~!· law (of which--··· ·- ... 
payih'ei:i,tfofassislii!:ice.: ai~·1pr()yicJ.,egJ:iy,iin :~g(;ncy, or; : : ·. ·, ~me,'~ ·u~s.c: · secti6riil l 62 l''an!r-r623. are' a'' partj' > 
by 8.pprppriilted· '. fi.inds)'.'i':\liefei]dimt's :·madil1'6'atforr·:· : ..... :', 'lii:li:lressed '.'only post-secondary. monetary assistance 
them")_' i.s iniplEiiisibJe: .. :Bveii'ifssurrifug"fqr the ·sake of paid to stlldeiits drtheir hoi.i.selioids .... "(Id at p. '605'.j-· 
argument that "·postsecondary education" is'miiilified: ... - - -- · Howtover, ·defendants take the quote ouLof·:context.: 
by the -language "for·'wliich· payments or assistance · Merten was not deciding-the meaning of assistw1ce in 
are proVided," in-state· fuitlon'constitutes assistance, title 8 U .S.C. s'ection--1621; it' was rejectiri.g the 
and defen-diirifs fail t6 show otherwise. - plaintiffs' argument.that Virginia's policy of denying 

Defendants apply their . own gloss to the word 
"assistance," asserting it must :be ·"direct financial 
assistance)~ To ··the · extent**532 this position 
considers the tenn "assistallce" to .. be limited to direct 
financial aid, we 6bserv~ the exclusion· of illegal 
alienil'from student fitlan._cial aiq .is already covered .in' 
20 U.S.C. 5t:ction. 1091; wbldi''states, "bi order to 
receivi;i: 'flDY grant, loan, .. ,or. ·:Work-.Eissistance under _ 
[Jirci-Visiilllii"' cofidrii.iri!i'1·stilci.'ent·:finalicia1 ii.iaj : a''· ·: 
student "1141 must .' .. [iJ1 l:ie a citizen. or:.nationai cf.. . 
the United ·States, a· permanent resident of the Uli.i.ted' .. 
States, able t6 provide evidence from. the 
Immigration and Naturalization Service that he or she" · · 
is in the United_ States for i;ither tbart a. temporary 

. purpose with the- intention of becowing a. citizen or 
permanen); resident, [or l a citizen of any one of the 
Freely Associated States." (20 U.s.c, § 1091(1)(5).) 
In California, illegal alJeJ:!S are barred from receiving 
financial assistance in the fonn of, e.g., Cal. Grant 
awards.(§§ 69433.9, 69535.) . 

Moreover, one of the cases cit~d by defendants 
defeats their position. Thus, California Rural .Legal 
Assistance v. Legal Services Corp. (9th Cir. 1990) 917. 
F.2d 1171, said that the provision .of legal services 

college admission to illegal :aliens.was preempted by 
a different federal statute (8 U.S.C. § 1642). Merten 
said, '.'tile scheme PRWORA [title 8 U.S,C. § 1601 et. 
seq.] creates .pertains to benefits not· a.I- issue here. In 
the. area -of',post~secondary education, PRWORA 
addresses only. post-secondary .-monetary assistance 

. .paid tP,stud~ll!.s :or_,their .house46!ds,.,not admissions. . 
- ·to college or'luilver.sify." (Merien'. supra, at· ji: 60S.)°' '' 

. Me1:ten .. wen.,t on ,to, wake ,a,;pqil).t .(i:j~e.c!..,to u"s.~ iri,, .' 
plaintiffs' reply Q~\et)Jh,Ei_t the..fe.il,son~hle 'fuference to .... '·' •.:• 
dqiw -fi:omtitle.8 . .u.s~.c .. sectioii i623''is"ih~i-j:it!biic·· 

. colleges need. not admit illegal.alieii's af all,. but if 
they do, the aliens cannot receive in-state tuition 

.. unless out"of,state, U.S .. citizens receive in-state 
tuition_. (Merten,. suP,1·a, 305' 1'.·S.iipp:2d at p. 606.) 
Again, however, Me·rten· .was deciding an issue ·about 
preemption concerning' admiss.ions, not tuition. Thus, 
Merten has no bearing on the case before us. 

*1142 Defendants cite Do~ v. Wilson (1997) 57 
Cal.App.4th .296 ~t page .'.:;29. •. 67 Cal.RptT.2d. 187, 
which sai<:I n:e:wly-·enacted title 8 U .s.c. :ie'ctibn 1621 
prohibited ('.alifoinia from.:i;ixpendipg public funds to 
pr(1vide prenatal care to illegal aliens, and the state 
could enforce emergency regulations adopted to 
comply with the federal legislation. Nothing in Doe 
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v. Wilson limits the scope of the federal Jaw. 

Defendants . cite a law review article construing the 
federal Jaw as excluding in-state tuition. (Ruge & Iza, 
Higher Education~*533 For Undocumented 
Students: The Case for Open Admission and Jn-Staie 
Tuition Rates for Students Without Lrr.1ful 
immigration Status (2005) 15 Ind. Int'!. & Comp. 
L.Rev. 257, 267.) The law review article reflects 
nonautboritative opinion, and we do not agree with it 
on this point. , .. .• 

We conclude section 68130.5 confers a "benefit" ... 
within" the meaning of title 8 u.s:c. sections 1621 
and 1623. 

. . 

.. _ ·· 2. Sectialr68I 30. 5 kBased 'o1i'ifo~'id.ti1jife.i;,;,._ · · ..... ~ 

violations of law; in prefon-ing to educate its own 
lawful residents; in avoiding enhancillg the 
employment prospects oftbose to whom employment 
is forbidden by law; in conserving its fiscal resources 
for the benefit of its lawful residents; in avoiding 
accusations that it .unlawfully harbors illegal aliens in 
its classrooms and dmmitories; in not subsidizina the 

"' university education of those who may be deported; 
in avoiding discrinlination against citizens of sister 
states and aliens lawfully present; in maintaining 
respect for government ,by not subsidizing those who 
break the law; .and in not subsidizing· the Lrniversity. 
educatjon of students i.1:hose parents, because of the 
risk al' cfojiortation i{ detected, are less likely to pay 
taxes." (ibid.) 

·.',. '.r 

. -::DefenAi\i11:s af.gue:secti011.68 I 30.5 does-not condition 
: .- 'eligi\ijlify(fot - ifJCslate · °tuitiofl '·'On:: ibe basis- Of 

............ -· •. :rnsideni::e:''within a State" as stated in title 8 U.s.c; 
::'.' . sectiii.n}6~3. We disa!ii'~e~'·:······· '···· • · '·· ··· · 

Bradford predated tl~e·"e~actrnent of.section 68-1305 .. "-"''·" 
which on its face allows illegal aliens to ·q"liaiify fo; -. · 
resident tuition; purportedly.: without:! establishing._:: -' 
residence. . .... :. .• , .. ·:: .:-.: . . -:ic: .. :: ... ".:.>-• ... :.•:.-.",.,· : .. ,. ..... :,.-,: 

. . .. :· . .. . 

"Residence'' within· the ii1eaiiiiig· of the' Caiifcirnia 
tuition statutes ·means,• "the place where one remains· 

•• 
. ;_ 

I&§ 

[ 16) The n1eanin.g of "residence" may vary according when not called elsewhere for labor or other special 
to the co?te:>.1, but "residence" generally requires or temporary purpose, and to which he or she returns 
both physical presence and an intention to remain. in sea.sons of repose."(§ 68062, subd. (b), fu. 9, ante.) 
(Martinez v. Bynum (1983) 461 U.S. 321, 330_331 , The student must couple physical presence in 
103 S.Ct. J 838, · 1844, 75 L.Ed.20 879; 888 [state Califomia with objective evidence of intent to make 

.res1den~y· requirement for admission to tuition-free California the home for other than a temporary 
public sc,I10ols did not violate federal eq.ual protection purpose. (Cal.Code Regs., tit. 5, § 54020 [community 
clause]; 27B Cal.JurJd (2004) Domicile, §§ 2.3, PP• , colleges].) The residence of an unmarried minor child 
617-619.) State domicile is a matter-_ of state law.'"·'>"- is generally the residence of the parent with whom 
(Elkins v. Moreno, supra, 435 U.S. 647, 562; fa. 16, · the child maintains. h.is_ or her place. of abode. (§ 
.98 S.Ct . .1338,.1347, 55 LEd.2d 6li( 626.)." ·· '·:· . • ·~ ;~· 68062, subds. (fHi).) .. This **534 includes an 

· -""· :. ..... · - · . , .--- . ;· .... w1married: minor'- alier:i;-- unless the child. or parent- is. 

[ 17] Under section 68062 (fn. 9, ·a~ite'"°tllleg~I alleris' 
are ban-ed from establishing California residency for 
college/university in-state tuition pllJP(J.~es. if they are 
.precl~de~ by fe~e.ral _law (8 U.S.C._ § !!Ol)from - -
establishing dom1c1le rn the United States. (Brae/ford, 
supra, 225 Cal.App.3d at p. 980, 276 Cal.Rptr. 197 
[''.section 68062, subdivision (h), precludes 
un~ocumented ali~n students from qualifying as 

. res1de.nts .of California for tuition purposes"];· 
American Assn. of Women v. Board of Trustees 
(1995) 31 Cal.App.4th 702, 706, 38 Cal.Rptr.2d 15 
[Bradford is binding on both UC and CSU].) 
BradJord, supra, _225. Cal.App.3d at page 981, 276 
Cal.Rptr. 197, recogmzed legitimate state interests in· 
~enying r~sid~nt tuition_ to illegal aliens, including 
the states mterests m not *1143 subsidizing . 

precluded.by the lnnnigration and Nationality Act (8 
U.S.C. § 1101, et seq.) from establishing United 
States domicile. (§ 68062, subds. (h)-(i).) 

A "resident'_' is "a· -student who .has residence 
pursuant ta [section 68062] in- the state. for more tha~ 
one year immediately preceding- the residence 
detennination date."(§ 68017.) A "nomesident" is a 
student who does not have residence in the state for 
more than one year preceding the determination date. 
(§ 68018.) 

"A student classified as a nomesident shall be 
required, except as otherwise provided in this part, to 
pay, in addition to other fees required by the 
institution, nomesident tuition."(§' 68050.) The 
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goverrilng board shall adopt rules and' regulations 
relating to the method of calculation of the amount of 
nonresident tuition, unless otherwise provided by 
law. (§ 68051.) Section 6805.2 (w]tich do.es not apply 
to comri:JunitY. college§) states· that,, under Iio. 
circumstarice ·shall the fovel of nonresident· foition 
plus required: fees fall !ielow·:the· ini1rgmaFi:eSt· of· 
instructio_ti;- .unless state:·revenues- and- e>..'j)enditureri 

Additionally, tuition and fees are excused at 
particular institutions for various persons, including 
the surviving spouse or child of a Jaw enforcement 
officer or firefighter killed in the line of duty while a 
Califoriria resident (§ 68120), surviving dependents 
of California residents killed in the Septemper 1 i, 
2001", terrorist attacks ·c§ 68-121): · 

- are substantially imbalanced due to unforeseen **535 Defendll.llts argue the plain language of section 
factors;·(§ 68052.) At' CSU, "Except as otherwise 68130.5, on its face, does not condition the. 

_ ,. ....... .. "- speciallY,_ pl:c)yjd_ed_,.,: aP, .~l!droissioiJ, cfeci.·"and ~,rate_ of ... :n:"--=:--"exemption from nonresident tuition on the baili:i _of' . 
:· tuition "l14<Hixed-.by the trustees shall-be ri:quiiedc.-. .. ':· -~··residence. However, the· question is whether the 

: .. '. "·~of e_acluw_!P.:.e.s.ir,!~.nt~.l;tJ,\1¢_\lt.,.The"~l!W. .. offultioiiJ9, be ;_ ! . ''. ; .. statute •confers a benefit ·on. t)le bil.Sis ofresidence; not 
·• l. • • • ':~·paid by 1·e8.Ch .. n6hresidefiFsti.tde'llt''~·:·~·· Shei.ll·~not::DEf leSS'·:· : .. · ··: ·· Wbethef' the statute ·adniits:. such a benefit is being 

that three hundred sixty dollars .($360) per year.' The .. conferred. . 
:rate of tuition .paid.by each,nom:esid~I;!Lstudent.whoi:, :/.<>, · .. • · · · . · · · ::· \·,, .. ::. · - . . ..... "-' 

. :.is. a citiz~~.'.~~~f~'s)delit ~f~;f~r'e\gn' ~~t0try" a~d ndt.it .·· . -:·-- Section 681305; .. ·footnote 1, . ant~, allo~~ ~illegal .. 
. , 'citizen .. ~nJi~::·.i:;!111teR m.%ie~.!'e1.Sc~pt ,El~_,,()Q!ep1!ise._, .... ,,., .. :,, aliens· to pay resident tuition for college',(b~giilajrig; · •· · . . "'" • ·· .- · 

·:::

7 

: •• : _ • speci:fica.f(r,_p~civ_idei;!_;-shall_·lie ·fixed· by the•truste.es;-·· ,·, .. ·:>:with the.2001-20.02 academic year).if.the:)i:ii_ff~p,O.~!L11::) :;:- :::,_~;;'. ,('.'.'':.·::' 
.:·'·;''.~·>;-::arid ·~h-~J!3;!Wf::~~ l~s~ __ than:·· ($360) ·P.~~ year.'~(§,~\<' '.California higli. school fcir three. years ~.a.',je}~§f;i:·' , <''T": "''''_-·: 
'·::~ ... :· ·~::' ··897?5.) '9!~.-trustees _may ',1,'aJ~e-_or :educe~1~ .fee_s of,,:_:'-,·:~ 'graduated from a California high school--cir- attaU:ed·'- ·' -.: .. ~: ... :_. _'_-.· .. : .. 
. __ -·-· _ ,fo1·t:1gn_,._'?,!~!l!1:~7_spbJ~.t:t_,J_()::·!llP.!~~i:ms:,J.§§,_ 82'705, ·.: .. .:<.c .. "the equivalent thereof." (Arguably; ."1145-·a· lii~h · .... 

. 89707 .) ,,g_g~p:mn~ty. coll~ge d1stT1ct:s' m~y exempt ·.•::·;'<: ·::: s'chool diploma from a state other than Califorma - · · · ...... · 
fro.m no~i;,~1dent tuit10n: .S~~ents .tal:-mg siX or fe"."er_ would, . b_~. ,''.equjvalent" to graduation from .a 
uruts, a-linuted number of;c1tizen-res1deI\ts o~.-fore1gn California _high school, but for P.Urposes of this 
countrie.s;yr~th :fµJf°.cial need; ll.lld students displaced appeal, if does not matter:.) 

· by Hurm;an,e-f).ii.tnnfj.. (§ 76140.). · 

The statute purports to ·impose other conditions, i.e., 
Numerou;:~~ceptiop.s to. nonre.side~t stiltus exi.st•e.g,; · (1) an affidavit promising to. apply_ ~or J_eg~lized 
a student;rwhq .-remams-.m~Califomia .after the. parent.· status if the student ever .becomes eligible ·for such 
bas moved elsewhere (§ .68070); a self-supporting status and (2) enrollment at an accredited institution 
.stude.nt !1,9\Hftll,y, P.l"r~.~n,t-,:in:;?~1if Qrn\_!1JQr;:;lTI-9.T.r·t~ani.:~''-.'-:'" :~, • ·0 f hi~er. edui:atiDil• n()J. earli_er tl:j@,th~ fo-Jl.\lf 200 L _ · · · 

· yew: _witbHil-~!ltion of~gqmnng residen~~i(§_ .. ~8071!; · . ,,,·._~ However, these· suppo~ed 'conditiqnjl :ad_d nothing.·-

... a ~.d.~,IJ,~;:_u,n§~r . til~. c.~~·· (?~~ .. ad.!'1~;;~9wi~,1I,:~ .. ;w't ·. "'. ;Enrollment is-.11e~~~s.i\9JY '!!:P;fere:C[l,Ii)lit~f~tO:}f~\'.~%'t:y,;.·.·7 _ .. __ :··. ~.,,. :··· J' 
.,. ' · :GahfoJ:?:1,B,,J(fu:;~~!l?~)j::9::·1ll!lJ!l,~e.r:1Qf,,C!r:m.~d~~g~!l,g~r,li.?f:,,;_:; :; ,·.''pay tuition at all. And, cles!l1te ,defendants !!$Sert10n · · · 

·· '" · · .·. a mel,llber.,ptJ]f,e._ .. 1,u;llf,ed,. fpr.c,~~;.of; th.(PL1ll1tecLStat~f-,- __ .: . : t_hat- sectiq!l 68130.5 requires stude.i;its t?,, t~c~. st:~ps. to ,. _ .. 
;stationed.-:.J,11 .Q!l-lifo_fll.1_13:, on. :a,ctiye .-d1,1i;y .• (§§ ,.680,74.,,.. ':n.c· "legalize' theii': stii~, .Jhe. statute .d,oes ,not do so .. It · 

· 68075)_; acgraduai:e·rifa Califo~ia: scho~l operated by . merely. requires ~tu,derit,s to ]lfornise t~ tak~~~t.e~s,t,?,, , 
_ .... the Un\t~.d.:.,~.t!l!es ~1,IT,eal,!,Qf_lncj1an Aff?.1rn:(§~. ?80i7.y., .. .- "'···legalize .their status if they ever becon;ie eligible /o.r 

· 68082);:'.~IJ,d .. ~Elgi_ur ,stu9>'J1Lat\l.l.~tes :trE1mmg m , :. : :legalization. This is an elllpty, ~enforceable P,TDl))J~e .· 
· Cliula. Vi~H\;,for,,fui;i,.,OJympics {§ •. 68083). · Some . 'contingent upon some fuii.rie eligibility that may .or. 

exceptions to residence d~~erm.inations are-left to the may not ever.occur. . . 
discretion_ of th~- sch_ool's ;go,verning q9ard, e.g., a · 

· state .employee or .child ,of sucl~ emp,loy!?e "may be Indeed, the "condition" of attain.illg a California high 
entitled to. resident,,classipcation, as. det_ermined by school diploma or its equivalent does not add much, 
the governing boards, until he or she has resided in_ because it would seem s1,1cb, ·diploma ·or equivalent 
the state the minimum time necessary fo become a would. generally precede admission to a California 
residenf' (§ 68079), B.!J.d agricultural lE!IJorera_ ll.lld college or university regular program. (See e.g., § 
their depeindent ciplcifen. may be cla~si~ed ,a.$ 76000 [CCC}; Cal.Code Regs., tit. 5, § 407~1 et seq. 
residents for coJililiuiiity college purposes 1!f laqor [CSU].) Nevertheless, w~ . will _consider . ~e 
was performed in Ca!ifolnia for at least two months diplomalequivalency a cond1t1on of m-state tuition 
per year in the preceding two years (§ 68100). 
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under section 68130.5. the cost of educating the person as provided in 
section 48052. FNJ 

8 

Thus, the only real conditions imposed by section 
68130.5 are that the student (!) attend a California 
high school for three years, and (2) graduate. or attain 
the equivalent. 

A reasonable person would assume that a person 
attending a California high school for three years also 
iives in California. Such an assumption would be 
reasonable, given that a school .·district is generally 
linked to residence. Thus, section 48200 states, "Each · · 
person between the . ages.· of 6 and 18 · years not 
exempted.·:: ... is subject to compulsory. full-time. 
education. Each person subject to compulsory full­
time.e_ducation [and notexernpted]._ ... shall attend the· · 
·public .full-time day school. or. continuation. school or· .. ·-;...· .. 
classes ... of the school district.in ~which the residency .... _. 
of either the parent or legal .guardian· is .JQcated· ... ;!'.•:·:':'i 0 '.: .• · 

This staUJ.yi ''.embodies the general rule that·parental:.' · .: ' ., .. · 
residenqf"dictates a pupil's proper school distriCt." 
(Katz \('.''Las ... Gatos~Saratoga:. Joint. Union High~ . 
School Di~t. (2004) 117.-. Cal.App.4th 4 7, . 57, 11 
Cal.Rptr.3d 546 [under § 48200, which tied school 
district enrollment to parental residence, district was 
required to enroll pupils residing at property, even 
though property was located only ·partly within the 
district's geographic boundaries].) 

;, 1146 w~. therefore consider the language of section 
68130.5 ambiguous as to whether it affords a benefit 
to illegal aliens based on residence .. 

Defendants· argue section 68-130.5 is not based on 
residenCe,-· :·b-e6ause · other ·; statutes· ·' allow non~ . 
California residents (children from adjoining states or 
an adjoining cou11try) to attend school in Califorllia. 
(§§ 48050-4805 l.) However, those statutes"*536 
require· the parents or the other·state to reimburse the 
Ca_lifornia school district for the total cost of 
edu_cating the pupil. Thus, . sectio~ 48050 "l'N 16 

authorizes a school district to admit as pupils to an 
elemen'.a1?' school or a high school, children living in 
an adjommg state, as long as an agreement is reached 
for the school district" of the other state to reimburse 
the California school district for the entire cost of 
educating the pupil. Section 48051 FNl7 authorizes 
resid,ents of an adjoining foreign country (i.e., 
Mexico) to atten_d school in California, as long as 
the~ return home to Mexico every day, and as long as 
their parents or guardians reimburse the district for 

FNl 6. Section 48050 provides: "The 
governing board of any school district may, 

· . with the approval· of the county 
superintendent of schools, admit to the 
elementary and high schools of the district 
pupils living in an adjoining state wfuch is 
contiguous to the school · district. An 
agreement shall be entered into between the 
governing board and the governing board or 
authority of the school district in which the 
pupils reside providing fm: the payment by 
the .· latter of an amom1t sufficient to 
reimburse the district of attendance for the 

,:· totaLcost of educating the. pupil, including 
the total of the amounts expended per pupil 

. for the. current· expenses· of ·_educatimi;'.. the··· 
use < of. buildings and: .. ·. eqi.ii]5m~d~:r:;;the'::''­
repayment of local . bOnds and ."iiJti:l~est 
payments· !ind._· state building.' lciiiri .. funds,·_ 
capital outlay, and transportation .to and 
from school.. .. The attendance of the pupils 
shall not be included· in computing the 
average daily attendance of the class or 
school for the purpose of obtaining 
apportionment of state funds: In lieu of 
entering an agreement with the governing 
board or authority of the school district in 
which the pupil from the adjoining state 
resides, the governing board of the school 
district in this state may enter an agreement" 
with the parel)t or guardian of the pupil on· · 
the . same te.~s as . is . pro\fided. ·in. this . : . 

·- secdi:ni.~' 

FN 1 7, Section "48051 provides: "Any 
person, otherwise eligible for admission to 
. any class _or school of a school district of 

· ·this state, whose parents· are at · are not 
. citizens of the United States, whose actual 
and_ legal residence is in a foreign country 
adjacent to this state, and who regularly 
returns within a 24-hour period to said 
foreign country may be admitted to the class 
or school of the district by the governing 
board of the district." 

FNl 8. Section 48052 provides: "The 
governing board of the district shall, as a · 
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condition precedent to the admission of any 
person, under Section 48051, require the· 
parent or guardian of such person to pay to 
the district an amount not more than 

·sufficient to reiniburse the district f~r the 
total cost of : educating the . person; · 
inc[I)i.!ding the tcifa! of the · amounts 

or her parents); (3) a lawful immigrant dependent 
student whose parents have returned to another 
country; and ( 4) an "undocumented" student whose · 
-parents were granted permanent residency through an 
amnesty program and who. is awaiting acceptance of 
bis or her own application for permanent residency. 

expended per pupil for the current expenses However, even assuming these examples ·inv.cilve .. 
of education, the use of buildings and persons lawfully present in this country, the 
equipment, the repayment of local bonds circumstance that section 68130.5 may benefit some 

... and. interest. payments and. state building people who· are not illegal aliens does not save the·: - . 
· loanfunds,:capifal outlay, and transportation statute froln plaintiffs' preemption claii:ris if the 
. to and.from:schooL'.:.:tlie atteiicfance of the statute .benefits illegal aliens .. in .contravention-· of·.: · 
. pupil~ ~h~ii' O:ot be. in~l~d~d· in ~omputing federal Jaw. Moreover, we suspect, 8.i:ii:f a.- ub-eral .. · 

the average daily attendance of the class or construction of plaintiffs' complaint is that plaintiffs 
.. ·· · __ school for the purpose · of obtaining . , allege, the,, vast .. majority . , of students· ··a:t:tendirig :· ~·:'. : ... 

. . · apportionment of state_ funds ... ·Tbe school. California high schools for .three · ;."ears"' live.; :.iri:: .::: ·. 

. ::·:: .. 
· .4'i~J:r.i9t i _ . ~1?~; ;n~f . ~e. !lli,gi,ble. f9,r.... . . . California. Indeed, ;an-..Enrolled Bill Report. of the · 
ll()ajm~riigr~n~. cl~ rici~pitiZ~·~:.'.reimbfil.seri:ient.,;: ;: , .· .Office oft.he ,S.eciets,ry For, Educ,:.ation (whfoh' is~paif.'. · · ·, · ·· · 
.1,mJi~r· ·t~~ ·; :pt~Visicir)s·:·'.:of' : Chapter · ·l t=: :,,' ,.;:;.)if the.::rec.otd.1-_on -,_appe_ii1· :~nf.\\[_hich is· ~sU,bJ~q(td .. ·. '- . 
(commen~m~'w1th·· Secti~n· 42900). of Part ·. · :. judicial _:notice ... under·. Kaufman, supra, J33 ·: 

. '.14~ .of..!)1v1s191) .3:. ~f .. tJJis ·tit!~,: Article_ ~2- .Cal.App.4th--· ai ·--pp. -40-42, 34 Cal.Rpll\.'.id: 520) .. -
· ._.(colllillencing with Section .. 56865) of . estimated ; that 5,000 to 6,000 "undocumented~'. 

Chapter 6 of Part 30 of this divisi.cm .for students would qualify for section 68130~5's 
these students." exemption from nonresident tuition,· ·while· "the· · 

number of boarding school and border area students 
*1147 We reject defendants' reliance on these in California who· are expected. tci qualify for a 
statutes. Defendants ask us to believe that the noni:esident tuition exemption under the provisions of 
Legislature enacted section 68130.5 to subsidize the this bill [AB 540) is expected to be less than 500." -
college education of stude1Jts who were not entitled PNl

9 (Enrolled Bill Report Oii Assem. Bill No.- 540, 
to free or subsidized education in California's "1148 Off. of the Sec. for Ed. (2001-2002 Reg. Sess.) 

.. elementary/secon_da))' schools. That makes no sense. · Oct. 3, 2001, p. 5, italics added.) Since this ,case"': '.: · 
. . . ..... :.,,· : .... :• ......... : ....... ·"-_·_·: .. ,, .. , ·" .. ·: comes' tii us'ii.t the demurrer stage, 'we do ncif'riifef.to'':: .. : .. 

Along the·. same . lines,. defenaanls - argue. section:_ these fjgures. as proven facts, but oier~ly _ob.s,ervfthat,;: ... 
'68130.5 does not'.l:ienefit only' illegal aliens;"be'cause' ./]'.: if true; ,they \\iould un~ermine defendants' fusii:Jiiation+'. ..... 
the ~::::7.:t:: give~ in-state 'rnition to ;;t.idents wh~ are .. : that the .statute·was not designed to benefit -mega\...' 

":not. illegal aliens .. Examples include a U.S. citizen . aliens .. ·· ,_ - · . · 
who attended li.igh school in Califontla but lived in ........ 

. . another state .after high school before enrolling in a .FN19. Tbe-amicus curiae brief supporting. 
·California college/university; such a _person would defendants, filed by Alicia A. et aL, asser!S': 
not be considered a California resident unless. be or that in 2005~2006, . i ,500 . UC . students· .. 
·"*537 she has resided iri California for at least one qualified for section 68130.5 in-state tuition, 
year before the residence determination date. (§§ of which only 390 students were 
68017-68018.) However, it could also be said such a undocumented. Plaintiffs assert the total 
student receives the benefit of section 68130.5 based number of ·iJlegal aliens paying in-state 
on prior California residence. Other examples given tuition throug~out the college anc! university 
by defendants are .. · (1) ·a student who attended· systems is over 25,000. We neednot'resolve 
boarding school in California while maintaining a factual disputes at this demurrer stage. 
residence in another state; (2) a minor financially 
dependent on parents who reside in another state 
(since ii. minor's residence is derived from that of his 

. The wording of the California statute, requiring 
attendance at a California high school for three or 
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more years, creates a de facto residence requirement. 
Or, as plaintiffs put it, if section 68130.5 requires an 
illegal alien to attend a California high school for 
three years in order to qualify for the exemption from 
nonresident tuition, tben the state has effectively 
established a sun-ogate criterion for residence.PN20 

That section 68 l 3 0.5 also incidentally benefits a few 
students other than resident illegal aliens is, in our 
view, irrelevant. Section 68130.5 manifestly thwarts 
the will of Congress expressed in title 8 U.S.C. 
section l 623, that illegal aliens who are residents of a 
state not receive a,. postsecondary education benefit 
that is not available to citizens of the United States. 
Thus, we reject defendants' reliance on the **538 
presumption of constitutionality of legislation. 
(Lockyer v. City and County of San Francisco (2004) 
33 Cal.4th 1055, 1Q~6,.)7 CaLRptr.3d 225, ~5 P.3d· 
459.) . . 

FN20. We. ·ask the: same question that'we · 
posed to defendants' counsel ·at' oral : 
argument: . "Could the Legislature· enact a 
statute granting in-state tuition to eve!)' 
illegal alien whose parents maintained a post. 
office box in California,· without violating 
title 8 U.S.C. section 1623?" We think the 
answer is, uNo.H 

[18] Defendants argue the Legislature expressly 
stated; in an uncodified section of the bill enacting 
section 68130.5: "This act, as enacted dw·ing the 
2001-02 Regular Session, does riot confer 
postsecondary education benefitS on the .. basis of 
re.sidence within tlie meaning of Section l 623 of Title 
8 of the United States Code."(Stats.2001; ch. 814, § 
l .) Defendants . cite, Professional Engineers v. 
Department of Transportation (1997) 15 Cal.4th 543, 
63 Cal.Rptr.2d 467, 936 P.2d 473, which said, 
"courts must give legislative findings great weight 
and should uphold them unless unreasonable or 
ilrbitrru'y .... "(Jd. at p. 569, 63 Cal.Rptr.2d 467, 936 
P .2d 4 73 .) However, the Legislature's statement in 
this case was not a finding of fact, but a legal 
conclusion. As defendants acknowledge, the· 
Legislature's interpretation is not dispositive. Indeed, 
the cited case also said in the same paragraph that 
"the deference afforded to legislative findings does 
'not foreclose [a court's] independent judgment of the 
facts bearing on an issue of constitutional law.' " (Id. 
at p. 569, 63 Ca\.Rph-.2d 467, 936 P.2d 473.) 
lntimately, statutory interpretation is a judicial 

function. (Western Security Bank v. Superior Court 
(1997) 15 Cal.4th 232, 244, 62 Cal.Rptr.2d 243, 933 
P.2d 507.) 

Moreover, the remainder of the uncodified section 
reflects an intent to benefit illegal aliens living in . 
California: 

"(a) 111e Legislature hereby finds and declares all of 
the following: 

*1149 "(l) There are high school pupils who have 
attended elementary and secondary schools in this 
state for most of their lives and who are likely to 
remain, but are precluded from obtaining an .. 
affordable college education because tbey are 
required to pay nom'esident-'tuition rates.··, .. ' 

·. "(2) These pupils have already proven their academic 
eligibility and merit by being accepted into our siate's ·, 
colleges and universities. 

"(3) A fair tuition policy for all high school pupils in . 
California ensures access to our state's colleges and 
universities, and thereby increases the state's 
collective productivity and economic growth. [FN211 

FN2 l. The parties dispute whether, and to 
what extent, this policy applies to illegal 
aliens unable to obtain lawful, gainful jobs 
in California. Kirk v. Regents of University.·. 
of California, s11pra, 273. Cal.App.2d 430, 
7 8 Cal.Rptr. 260, said the State bas a valid 
interest in providing . tuition benefits "to 
those who. have demonstrated .. by 
residence a bona fide. i.iitention of remaining 
here and who, by reason of that education, 
will . be prepared to malce a greater 
contribution to the state's economy and 
future." (Id. at p. 444, 78 Cal.Rptr; 260.) 
However, Kirk did not involve illegal aliens. 

"(4) Tliis act, as enacted during the 2001-02 Regular 
Session, allows all persons, including undocumented 
immigrant students who meet the requirements set 
forth in Section 68130.5 of the Education Code, to be 
exempt from nonresident tuition in California's 
colleges and universities. 

"(5) [Statement that the statute does not confer 
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benefits based on residence.] 

"(b) Ji is the intent of the Legislature that: · 

'.\I) A_ . state court -may award only prospective 
m1unc.t1~e and ~eclaratory relief to a pHrty in .any 
lawsuit mterpretmg Section 68130.5 .. .'. · · · 

was the subject of judicial notice by the trial court. 

Thus, the Higher Education Committee Analysis of 
Assembly Bill No. 540 · (which became section 
68qO.S) summarized the bill as follows: "Qualifies 
long-term California residents, as specified; · 
regHrdless of citizenship status, for lower· 'resident' 
.fee payments at the [CCC] and the [CSU]." 

"(2) This act will have no impact on the ability of (Concurrence in Sen. Amends., Assem. Bill No. 540 
California's public colleges and universities to assess (2001-2002 Reg. Sess.) as amended Sept. 7, 2001, p . 

. ' .. nonresident tuitici.n on students whci.'Eire 'ii6i within tlie . : ' ·l, italics added; cited by the parties as Higher 
. scope onliis' act.;;. (Stitts:2001, ch. 814; § l, 'iiil'iiCs <Education Com. Analysis.) The same suniii1ary . 

added.) · · .•.:. ··'- · : .. ,;: ... : •. : "· .:• .. >··~·: .... :: . .,.,,." .. ,-,appeHrs ·elsewhere in the legislative ·history. (Sen,., 
Rules'Com.~ Off. of Se1(Floor Analyses, Assem:'Bili" 

. _**539 A 2002. iune,n.dnient d1<lete4 sub~vidioh,CTl)(i):'.. <~·~-No: 540 (2.oo.1-2a,02 ~e~. Ses.s.) Sep:. 7, 2001, P.-1.) 
. , of the uncod!fied section;· 'regardib" ·reme\ly · and~·-·• ··-:- ~J'li.~s descr~ption,: wl:uch·admits· an mten_t to benefit 

-. added codified' ~edioi-i 6B i 3'6. 7: "If a :iatii' cciiirt' fibd~ . ",-._ :::, residents,- IS telling. Defendants'- assertmn-tbat the .. 
. _ .. - :that SectiOi:i' 681305''"ot·"-" ''·'' ··r" ··· · .... · -- .... ,s=ary merely·- illustrates the common .. 

• "- .. - .. .,, ... ,;, •-.......... ~)' ·: Sllill ar prov1s10n ·' -·' . l.IIlder t d" g tl t t Calif . high .. - .. ' .. ,. 

·.:.:. 

'M ·~ l' 0 

. ... 
- :adopted. ,bY .thil'.:.~\lgei\t,s"'of ·'.th'e'·1Jlii\;efsity,,.of : .. )'-· .. -.. 'd s an m.d .1a hmos d ormha. : school .. . 
:Califcirnfo" ·is· 'iinl'aWfui-·"the''-'EOlirt'.""· ,.,,.,,d, '·' . '·'.·': ,,._._,,. · gra uates res1 e m t e state- oes not· . elp deferidarits' .. . 

"·;·:.:; . .... ':::· 

:·e~uitabl~ ;.e!ief, tli_~(th~~ a~~~t~r;~ti: ;:~t.~ .. ~ ... : . position. ';•·:,-_ ; ... 

t~e subject. o( t~.e .Jawsi.µt te.rmmate any . Waiver ... · . 
. awarded !lilder"tha~ '.sfarute 'or. -provision, but no ~_-:·· vye · ~isagree,, ho~ever, · ·with plaintiffs' 'fuiiher, 
money damages, tuition'· refund or waiver,. or other .. · . unneceSSEIJ"Y assertion that the· legislative analysis 
ren:oactive relief, may _be awHrded. Jn any action in indic.ated the. maj.ority ?f students to be benefitted 
"".h1~h the c~u:1 finds that Section 68130.5, or any - · · co~s1der · C~hforrua. their home, What the analysis 
s1m1lar prov1s10n adopted by the Regents of the . . said was, According to the author, many of the 
University ·of California, is unlawful, the "1150 students that would benefit under this measure are 
California Communify Colleges, the California State . · . · : children of parents who have been granted amnesty 
University, and the · Universify of -Califorrua · Hre · '· by the federal government and are waiting for their 
immune from the imposition of any award of money . .. own ~pp~cations for citizi:nship to be accepted by the 

·damages, tui_tiq!i'..fefup_d ::oI .waiver ·or other.··:· :.:::Imnugration .and·Naturalization Service [lNS).:The 
retroacti.ve: relief.'; {SteitS.2602, ch. 19, §§ '1-2.) :-.·'. :: · •. '.",''.". ''majiJiil?' of these students: consider California .their" _ 

;-:-_" ··• · \ .' .. , , -": . . . · _ - : -_,.home and are expected to . become . citizens." , .. 
· '·.- · · ·That·sectlo~-6'8if(i:s:;~-,e~i;t~d to b~~~fi~· ·il;-~ .. ~i'.';" ;::":;::·cci:mi:tirrence·m Sen: :Ameri&:; A:Ss~m:''B~ No:}4o, ~:~·~· · .. · - - ·· · 

aliens. Jiving in Califi". om" 
1
"a" i"s· ·a· ls · · .. · t · . thg - - .;. supra, at;,p,.: 3.). Thus, tbe ... E111alys1s-:_rcr~rrcd .tQ .• ;i. 

_ . o apparen m e . . . f . . ifi . 1 hildr _ 
. cognizable legislative history of section 68130_5; ma1onty o a spec. c c ass-c en of pHrents -.w)10 

wh~ch ~eludes refere~ces to p_fior attempts at similar. have =esty. 
leg1slat1on. ·We · diSregard pla~tiffs 1 · ·cifuti.Oti ·Of ,.,,,,. ... ,\.•}· 
newspaper . articles· ·attributing sta-fe.ments to . · ... :.-. ~ -~*1~s1_Tue an_a1ysiS alsO said: 
legislators .. (111angini v. RJ. Reynolds Tobacco Co. 
(1994) 7 Cal.4th 1057, 1065, 31Cal.Rptr.2d358, 875 
P.2d 73 [existence ·of newspaper article was 
irrelevant, and truth of its contents was not judicially 
noticeable].). We disregard plaintiffs' citation of a 
Jetter from James E. Holst:,-.· Genera,L Connselto the 
UC Regents, because the trial court denied judicial 
notice of this letter (Exhibit 0 to RJN) due to lack of. 
evidence it was considered by the Legislature, and we 
have rejected plaintiffs' challenge to this ruling. We 
shall consider the following legislative history that 

"Previous leiislation: This measure is similar to AB 
1197 (Fireb_augh) of 1999 which was passed by the 

·Committee on Higher Education, Assembly, and 
Senate, **540 but vetoed by the Governor, AB 1197 
qad a proyision--requiring. the students to .be in the 
process of obtaining citizenship in order to benefit 
from the in-state tuition. This is not a part of the 
current legis.lation. 

· "In his veto message, Governor Davis cited the 
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[IIJURA), by which undocumented aliens are 
ineligible to receive postsecondary education benefits 
based on state residence unless a citizen or national 
of the U.S. would be eligible for the same benefits 

. without regard to their residence ( [title 8 U.S.C.] 
Section 1623).(FN22! ·. 

FN22. TI1e trial court sustained a defense 
objection to the complaint's Exhibit D: 
legislative history of tbe prior bill, which 
included the contents of the Governor's veto 
message expressing .the view that the prior 
bill .. (which,contained substantially the same. 
language that was later enacted) wowd 
conflict with federal law unless the state 
gave: the same .· ben.efit to· out-of-state . 
residents. The tii8.l. court' said 'there. was no. 
evidence th~t the conte;:;ts ~f t11e veto 

·message of the prior bill was before tl:ie 
.· r:'.egililiitliie when it'ei:iadted section 68130.5 
IIl · As.sembly Bill No. 540. However, the 

·above-quoted larigi.iage from the legislative 
history of Assembly Bill No. 540 adequately 
cb-nveyed the contents of the veto message · 
cohcerning the prior bill. 

"In response to the veto message, the Chief 
Legislative Counsel issued an opinion that AB 1197 · 
did not violate federal law since it did not tamper 
with a student's residency status under federal law 
and because it excluded from out-of-state tuition 
exemptions foreign students as specified in the. 
. United States_ Code."(Concurrence in Seii~ Amends., 
· Assem. Bill No. 540, supra, at.pp. 3-4.) 

. . ,-.' .. ',';·- .. ·· . ', .. 

Thus, the bill which becaine section.68130.5 was a · 
second attempt to overcome a 'perceived confl.ict with 
federal law. Yet the content of section 68130.5 is not 
significantly different from the .content of Assembly 
Bill J':lo. 1197,. which. would have granted in-state 
tuition if the student (I) attended a California high 
school for at least three years; .(2) graduated from a 
California high scbool; (3) enrolled in college within 
orie year of high school graduation or on or before 
January 1, 2001; and (4) initiated an application 'to 
legalize his or her inlmigration status. (Sen. Rules 
Corn., Off. of Sen. Floor Analyses, 3d Reading. of 
Assem. Bill No. 1197 (1999-2000 Reg. Sess.) as 
amended Jan. 4, 2000, p. 2.) Defendants say, without 
citation, that the later bill omitted a provision in the 
earlier bill expressly making eligible those aliens 

precluded from establishing California residency by 
section 68062. 

Also consistent with our interpretation of section 
68130 .5 (though not cognizable legislative history of 

· intent at the tinle sectfon 68130~5 was enacted) .is 
*1152 the legislative history of subsequently-enacted 
section 68130.7 (fn. 6, ante ), limiting defendants' 
legal exposure. A Senate Ruies Committee analysis 
of Assembly Bill No. 1543 (which became § 
68130.7) stated, ''Current Jaw (AB 540, Firebaugh 
and Maidonado, ·Chapter 814, Statutes· of 2001), 
which took effectJanuary 1, 2002, qualifies specified 
'Jong-term California · residents, regardless of 
citizenship status, for lower 'resident' fee 
payments .... " (Sen. Rules Com., Off. of Sen. Floor: 
Analyses, 3d Reading of Assem .. Bill· .;N9. 1543 ', ·· '· 
(2001-2002 Reg. Sess.) as amended Jan. 24, .2002, p. 

-·l, italics added.) .. · . :-. · · · 

We·conclude section 68130.5 does, and was intended 
· to, benefit illegal aliens on fue basiS ·of residence in 
California. 

3. Section 68130.5 is Preempted by Title 8 US.C. 
Section 1623 -

Since California does not afford the same benefit to 
U.S. citizens from other states "without regard to" 
California residence, section 68130.5 conflicts with 
title 8 U.S.C. section 1623, which states, "an alien 
**541 who is n'ot lawfully present in the United . 
States· shall not be eligible on th.e basis of residence 

. within a. State· .:. for any postsecondary, educati.on , .. 
benefit unless a ·citizen or national of the: United · 
States is eligible for such a benefit (in no less ah - · 
amount, duration, and scope) without regard to 
whether the citizen or national is such a resident." 

As indicated, state law is preempted to the extent tbat 
it actually conflicts with federal Jaw, where it is 
impossible for a private party to comply with both 
state and federal requirerne.nts, or where state law 
.stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of 
Congress. (English v. General Elecn·ic Co., supra, 
496 U.S. at pp; 78-79, 110 S.Ct. 2270; 2275, 110 
L.Ed.2d 65, 74; De Canas v. Bica, supra, 424 U.S. 
351, 96 S.Ct. 933, 47 L.Ed.2d 43; LULAC II, supra, 
997 F.Supp. at p. 1253.) 
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Section 68130.5 does not regLJlate immigration and 
therefore is not expressly preempted as a regulation · 
of immigration. (De-Canas v. Bica, supra, 424 U.S. 
at p. 356, 96 s.ct. 933.). •' 

·. citizens·-".without regard to" California residence, as 
required by title 8 U.S.C. sec_tion 16f3.. · 

Plaintiffs argue it is alsq lli:iposs_ible for iliegal aliens . 
. to enjoy the benefits of section 68130.5 while 

complying with federal Jaw. If they attend a 
California public university/college, they· remain 
unlawfully present in the Unite,iStates.in-violation of. . 
federal immigration law. "Federal law forbids aliens 
to enter the United States without applying for 
admission. (8 U.S.C. §§ 1101(a)(4), 118l(a), 1201.) 
Those who nonetheless succeed in doing so, or in 
overstaying their visas, are subject to arrest and 

"The·· Congress makes the following· statements 
. concerning national policy ,with respect to welfare 
and immigration: 

"( 1) Self-sufficiency has been a basic principle of 
United States immigration law since this country's 
earliest immigration statutes. 

"(2) It continues to be the immigration policy of the 
United States that-[~ (A) aliens within tbe Nation's 
borders not depend on public resources to meet their 
needs, but rather rely on their own capabilities. and 
the resources of their families, their sponsors, and 
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j)rivate organizations, and liO (B) the availability of 
public benefits not constitute an incentive for 
immigration to the United States. 

"[f.l ... [~] 

"(6) It is a compelling government interest to remove 
the incentive for illegal immigration provided by the 
availability of public benefits." 

conclusion gives realistic effect to that phrase in the 
federal statute, resulting in preemption of the state 
statute which confers a benefit on the basis of 
residence, . 

Defendants cite a law review article that 
undocumented children are caught in a fierce and 
complicated debate; the. federal government does 
little to deport them; and it makes little sense to 
maintain obstacles to their pursuit of a college 

· · · · · ·· .· education. These policy arguments a.re beyond the 
Deferidahi~ q~ote fron:i bdy v. Bo1;'d(lotb ch-.2001) scape of thiS"'6ouit's 'autborify m · tnis' appeal:''Sifoff .··· 
500 FJd 1127(Dey I), where the court stated-in th~ . ... argumentHhould be directed to Congress: 
cotiise'" of:' cori61iiailig ·. oi'i.Vorisilite ··~fu&nis 1~~ked · · · · ·· · · 
standing for ·an· equal protection claim-that a. Kansas 

s .. ta_tu ... ·,t.e .... (w, i.th .. ".·.l_a .. n._gu_'..a.g .. e ...... sim. i,.l_ar .·· .. t.,o.·., .... _._th···. e ·. c,.a ..... 1!£._\l __ m,., •1·a We conclude plaintiffs ha.ye ~tat~d Ei yiable claim that 
· · title' 8 i.J.s:c. se_ction_l623 preempts sectiC?.A,/!8130,.5 .. 

·· . stat'ute) · in\iql~e~.: ·:~ .rt1J.nc:hsc;l1Ill,lll~t[)))'. .pi;ereqmslte ·· ·Altliciiig"li' flili: ·conclusion suffice.s to require reversal' · 
:' .. ·.~::._~-.~;:;;£0~;· for · :r;enefitS ·'Wider · [the statute], regs.rd1ess of ·~--... 

. : · · · · citizenship'· o[the st:µdfa\ts_.'.'. (Jd. . Eif p. J i35'.)"Thaf · of •the judgirient; ·we~ cbn~idcir': th(i/ipWtjes'' other,_-

.. . : . stafumeiit does not help defendants on the issues of . . ~ontentions 't6'deteriiiliii: wlia(~th~r'qlajiii(will';_bf il~:i ;• 
' : :..-:.: '. . ' pr~einptioi:rnnd residence. Noris defendants' position: . . :. i~sue iipon'r~r\i:and. ' .~,.':<': ::,:/\ S· '' ... ·. ,. .. . . 

. . . -:"- assisted- by 0their assertion ·that nine states other .than . .: . . . .. .. . .... " ... 
""" -·:::;-·-,---Ca!ifomia'.\(IIJinois; Kansas, Nebraska, New Mexfoo, ·: c .. friiempfioh bY Title" 8 a.s.c. Sei.frionj ~21 . 

· · ,,,... New York; Oldaho111a, Texas, Utah, Washington) 
- '· have.statiJtes similar to section 68130.5'. 

Defendants cite case law holding federal law did not 
preempt state statutes. (Reyes v. Van Elk, Ltd. (2007) 
148 Cal.App.4th 604, 617-618, 56 Cal.Rptr.3d 68 
[federal immigration law did not preempt state 
prevailirig 'wage law or statutes making immigration 
'status irrelevant to_ liability under labor, housing, and . 

· ·· ·. · ·Civil Ci'ighti(lii-\Y's];'Pdi'~lie~s :Si;[i} Coffee v. Worl~~rs' · · · · 
·-·· ·- t'On°1pen~diion Appeals.iid. (io!i5) 133 ca1.App.4th ' · 

. . .. . :::: .533., ~4q;~~ Ga1,.Rj:ilf:3q ~3'.[fe~era{i$nii@:atiii.~)'aw.: :.'·~.~-> 
:::c. ....... 'did" "ilot · ··preempt"'Wotke'rs• ··campe'tlsation law].)··"' '· 

· -- · ·:::.;"'""'·fioweVefi tli6se'""cases"'*1iss indicatec\ the state . 
. · . ~:-c- .··, stiifutes-whfoii wer~- ci.~slgned cfor 'Phi-poses sudl'"as . .;. 

discouraging unscrupulous employers from hiring 
illegal alieris-wefo ciiiisiSfent wiili' t!:le ultimate 'goal . 
of federal inirilig'ration law to· control illegal .· 
immigration. (Reyes, supra, 148 Cal.App.4th at pp. 
617-618, 56 **543. Cal.Rptr.3d 68; Farmers, supra,· 
133 Cal.App.4th at p. 540, 35 Cal.Rptr.3d 23.) The 
same cannot be said of section 68130.5. · 

Defendants argue our interpretation (that section 
68130.5 conflicts with title 8 U.S.C. section 1623) 
effectively deletes from the federal statute the phrase 
"on the basis of residence within a State," thereby 
violating the principle of statutory constrnction to 
give effect to every word. To the contrary, our 

Plaintiffs iirgtie ·section 68130.5 is also'preempted by 
title 8 U.S.C. section 1621. We agree they stated a 
viable claim. 

[19] As indicated, title 8 U.S.C. section 1621 (fn. 8, 
ante ) provides in part: "(a) In general. 
Notwithstanding any other provision of law and 
except, as provid~d in s.ubsec_tiqn!' (b}. and .(d) ofthis 
section;· a.ii [illegaf.alien] is hot.eligible for Eiily State 
Oc local P\lb~c.b~.\1.~Jft (~sA~frn~.d.P.;i.st1bsection (c) of 
this se.cti{ji:i) ,., ['il]:(c) .: .. ~ 'pt!J:t~:pr !ec,E\~public. benefit' . 
means [fl ... : [fl (B) any '" postsecondar.y"education".'> 
. .. benefit, or any other sinlilar benefit for which . 
payments' or assistance are provided to·an individual, 
household, or family eligibility unit by an agenc)I of a 
·State or local government or by appropriated funds of 
a State otlocal government. [fl .. : [i!J (d} .. : A State 

··may provide that an alien· who is not lawfully present 
in the United States is eligible for any State or local 
public benefit for which such alien would otherwise 
be ineligible under subsection (a) of this section only 
through the enactment of a State law after [August 
22, 1996], which affinnatively provides for such . 
eligibility." · 

*1156 Title 8 U.S.C. section 1621 was enacted in 
August 1996 (shortly before title 8 U.S.C. section 
1623) as part of the Personal Responsibility and 
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Work Opportunity . Reconciliation Act (PRA or 
PRWORA). (puB.L. 104-193, (aug. 22, 1996) § 411, 
110 stat. 2268.) 

. Ali indicated, a federal district court has held that the 
PRA preempted· portions of California initiative 
measure Proposition 187 denying certain services to 
illegal aliens, including provisions that excluded 
illegal aliens from public schools 
(elementary/secondary and postsecondary) and a 
provision· requiring denial of public· postsecondary . 
education benefits to illegal aliens. (LULAC JI, supra, · 
997 F.Supp. 1244;._·LULAC I. supra, 908 F.Supp. 
755J ' . 

As we have explai.ried' in ow· discussion of title 8 
U.S.C. · section 1621; "henefit"' in title S- U.S.C .. 
section- 1621 includes·· llxemptiori from nom·esident 
tuition. · · · ... 

[20] Title 8 U.S.C. section ·1621 expressly preempts 
states from giving· postsecoridafy" education benefits 
to illegal a!ien,s-unless the state enacts a statute. vihich 
"affirmatively provides" for siich eligibility. **544 
The parties refer to this as a "savin·gs clause" or "safe 
harbor." The existence of a savings clause in federal 
legislation does not necessarily preclude a conclusion 
of conflict preemption. (Dowhal v. SmilhK/ine 
Beecham Cansim1er Healthcare (2004) 32 Cal.4th 
910, 926, 12 Cal.RptrJd 262; 88 P.3d 1.) However, 
to the extent the federal law expressly authorizes 
state legislation, Congress cannot ·have intended 
impliedly to preclude such action. (People v. Edward ... · 
D. Jones•r:J< Co. (2,0Q7)_.15_4 Cal.App,1th 627, 639, 65 
Cal.Rptr:3d 130.). _ . . . . . . 

What is the meallillg o( "affinnatively prov(des"? 
Plaintiffs argue it means the Califorµia Legislature 
must expressly refer fo title 8 U.S.C. section 1621 

. and illegal aliens;. otherwise, the word "affirmatively" 
is superfluous. Defendants argue "affirmatively" 
merely means _explieitly rather than implicitly; no 
"magic words" are required; and section 68130.5 
affirmatively provides for eligibility by referring to 
"person[s] without lawful immigration status." We 
agree with plaintiffs that something more is required: ... 

Since "affirmatively provides" is ambiguous, we 
refer to the cognizable federal legislative history-a 
conference report which stated, "Only the affirmative 
enactment of a law by a State legislature and signed 

by the Governor after the date of enacttllent of this. 
Act, that references this provision [title 8 U.S.C. 
section 1621 J, ~·ill meet the requirements of. this 
section. The phrase 'affirmatively provides for such 
eligibility' means that the State law enacted must 
specify that illegal. aliens are eligible for State or 
local benefits." (H.R.Rep. No. 104-725, 2nd Sess:, p. 
1 (1996).) . . 

*1157 We conclude the conference report supports 
plaintiffs' position that not only rnllSt the state law 
specify that illegal aliens are eligible, but the state 
Legislature must also e>..1Jressly reference title 8 · 
U.S.C. section 1621 (which was not done in the case 
of section 68130.5). 

We agree with p!:i.intiffs thrlt ·the fedeml · luw's 
requirements. are not a trivial' formality. The federal 
law forces .any -stat,~ that is ·contemplafuJg the 
provisioi1·of benefifato illegal aliens to· spell out that 
intent publicly and explicitly. ·Doing so places· the 
public on notice -that their tax dolliirs are being llSed 
to support illegal aliens. It is a matter of democratic 
accountability, forcing state legislators to take public 
responsibility for their actions. 

Here, the California Legislature in enacting section 
68130.5 did not expressly reference title 8 U.S.C. 
section 1621. Moreover, even accepting defendants' 
view that "affirmatively" merely means explicitly 
rather than implicitly and does not require the statute 
to use the words."illegal aliens,". section 68130.5 
does its best to conceal ilie benefit. to illegal alie~s. 
Although sectiop_ 6&13.0.5 does fil.dicat~ .th!J.t illega.L _,, . 
alieris are eligible, it-does sci iii a convoluted manrier·; 
Tne ~tatute sta.""ts ·aut·ty ·>aying a stndent "otucr L.hau 
a nonimmigrant alien [as defined under federal law]'" 
is exempt from nonresident tuition. This sounds lilce 
the California statute does not benefit aliens. Section 
.68130.5 then says that a person. "without lawful 
immigration status" must swear he or she has filed an 
application to legalize bis/her immigration status· or 
will file "as soon as be or she is eligible to do so." 
This almost sounds like the student will become 
legalized. The reality, in contrast, i.S that it could very 
well be that .these students will-never be eligible for 
i'egal status. Thus, while we do not hold that title 8 
U .S.C. section 1621 requires the state statute to use 
the words "illegal aliens," we conclude the language 
of section 68130.5 does not clearly put the public on 
notice that tax dollars are being used to benefit illegal 
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aliens. 

**545 Additionally, while the uncodified section of 
the enactment stated section 68130.5 allows 
"undocumented immigrant students" to_ be exempt 
from nonresident tuition, the same uncodified section 
went on to disavow any conferring of benefits on the 
basis of residence within the meaning of title 8 
U.S.C. section 1623. (Stats.2001, ch. 814, § ·1; FN2l 

Stats.2002, ch. 19, § I.) 

Even assuming for the sake of argument that strict 
scrutiny applies, as urged by plaintiffs, plaintiffs 
provide no legal analysis of the legal tenn of art 
"domicile," and section 68130.5 does not, on its face, 
allow illegal aliens a benefit denied to U.S. citizens 
from sister states. U.S. citizens, like illegal aliens, can 
obtain the benefit of section 68130.5 by attending a 
California high school for three years and obtaining a 
high school diploma or its equivalent. 

[21] [22] We observe the high school attendance 
··FN23. · The ·:.UJicodified'':sebtii:ill'; ·stahl"d 't!ie'• •> '· requiremerit•of section 68130 .5 is not troubling fu and' · 

· - eti·actmerit' ·"allows ·all ·persons,_ including of itself, because a state may favor its own-residents:·:: . · ,.. •' · -- · · 
undocumented immigrant students who meet " '[A] State has a legitimate interest in protectirig and 
the requirements" to be .. exempt ... from . ·· preserving .... · the right of its own bona fide residents · 
nonresident tuition, but' also"--stafed the to attend' ·[its colleges arid universities]"' riii'''a· •:> '· _.,' . 

.. •-_-. -•enactmerit· "does·· ·not: cmifer-:poStsecondary' ·i·. ··.. ··:preferential .tuition basis.' .. [CitatioriTl·- (Martinez· ,;:;v·i- :: , ·: •' .. •. : .. · · 
educatioll':benefits on:the··basis .of: residence .. ·· .. " Bynum, supra, 461 ·U.S. at pp. 327-328; 103 S:Ct. at · 
withl.n the 'ineaning.·.'of.[8~0:s:c,\se~tioti~ •• ,;_;;L;>'i·P· 1842,,>75. L..Ed.2d. at p: 886, orig: brackets.j .. 

·· Ji52JJ:: •. " (Stats.200 l·i ch: 8i 4; §'.i; ('i')~cs):)• .>:d.".-. Althougn·a. state ca.ii.not exClude illegal 'aliens from 
.::;: _ . . · __ · . •· ' . ·: · . ·· ··. · . - free public elementary and secondary scliools (Plyler 

We concl~dethe Calif~~B..'Liigi~1auii:e h~s n-cii'rilet ... . ····v:·Doe; supra, 457'-u:s.·202; 102· S:Ct. 2382, 72 
the requiien1entS oftitle.8 U.S.C. section \6Zl's "safe. L.Ed.2d 786), school districts ""may require that. 
harbor" Qt '.'savings clause.~' We need not address. . illegal alien children, like any other children; actually 
plaintiffs' further suggestion that "affinnatively reside in the sch_ool ~istrict before admitting t~em to 
provides~' in title. *1158. 8 U.S.C. section 1621 the schools. A requrrement of de facto residency, 
reqmres *e state statute to use the words "illegal uniformly appl!ed,

1 
would not violate any princ~ple of 

alien" or. '.'alien who is not ]awfully present in the equa! protection. l!IJ A bona fide re~1dence 
United States." reqwrement, appropnately defined and uruformly 

· · applied, furthers the substantial· state interest . in 
·:··=.- .: 

Accordingly, plaintiffs have stated a cause of action assuring that services provided for its residents are 
.. that section 68130.S:is pi:eerripted.by title 8 U.S.C. -, enjoyed only by residents. Such· a·requirementwith,:·: _.: .. . _ .. 

section 1621. ·, - · respe91Jo _attendance iii. public free· schools· does not· 
· ..... -.·:. _, , " . , , .. , . . .. . violate the Equal Protection Clause of the Fouiteerith, ..... _. . , .. 

· vi: 4_qu~l P;·btecti'b·;
1 

' ' . , ... ., ; .";: ,: ' . " Amendmept. [Fn. omitted.]'!':(Martiniz v . . Bynum/ ,. - . ,_ : .. ::, 
-'"''-""_. .. _,:,:·:o:·::--supra, 461.·U.S. at **546 pp. 32:8~329,:;!03· S.Ct. at .. 

We next address whether plaintiffs stated ·a viable 
claim that section 68130.5 violates the Equal 
Protection Clause of the Fourteenth Amendment 
(count four) ani:l the California Constitution (art: I, § 
7) (count seven), by denying to. plaintiffs. the 
postsecondary education benefits granted to illegal 
aliens living in California. Plaintiffs claim they are 
similarly situated with the illegal aliens in that neither 
class is recognized under law as "domiciled" in the 
state of California, yet illegal aliens are allowed a 
benefit denied to U.S. citizens from sister states. We 
shall conclude plaintiffs should be aUowed leave to 
amend regarding equal protection. 

pp. 1842-1843, 75 L.Ed.2d ·at pp. 886-887.) 
Similarly, Bradford. supra, 225 *1159 Cal.App.3d at 
pages 980 through 981, 276 Cal.Rptr. 197, held·there 
was no equal protection violation in sectfon 68062, . 
slibdi'vision (h), "'which precluded illegal aliens from. 
qualifying ··as · California residents for tuition 
purposes. Bradford, s11pra, at pages 981 through 
982, 276 Cal.Rptr. 197, observed the heart of Plyler 
v. Dae, supra; 457 U.S. 202, 102 S.Ct. 2382, 72 
L.Ed.2d 786 (requiring states to educate illegal aliens 
at the elementary and secondary school levels) was. 
tliat the "stigma of illiteracy" would mark these 
children for the rest of their lives. 

Plaintiffs claim· they alleged that some California 
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colleges/universities have implemented section 
68130.5 to deny eligibility to all U.S. citizens. 
Defendants respond plaintiffs did not allege-this "as 
applied" challenge in their complaint an~_may not __ do 
so for the first time on appeal. However, plaintiffs, in 
their brief opposing the· demurrer· said;. "Defendants 
argue that § 68130.5 withstands:·equai.-protei::tion 
scrutiny . because some U.S. citizens at some 

Plaintiffs in a legally disfavored position compared to 
that of illegal aliens." The complaint cited section 5 
of the Fourteenth Amendment, .which provides, "TI1e 

. Congress shall have power to enforce, by appropriate 
· legislation; the provisions .- of this article." · The 

: complaint alleged Congress exercised this power by.· 
:.· ... enacting title 8 u.s.c:- sec:tion-1623;• - - · -

- 'institutions - of higher education have received The trial court dismissed this count based on Kirk v. 
benefits under the former [sic ]." Plaintiffs added a Regents, supra, 273 Cal.App.2d 430, 78 Cal.Rptr. 
footnote that, "Defe11d1g14l,.are f1\l-tly 1wr~iJ.g in.wgu,ipg ___ ....... 260, ·which said, "the privileges and immunities·"··-

,._ that ther~..iP. I/..C.),f<qttal protectiRllYiol,(lti.oµ,b,e,c~us~.iil- .•. :~: :, : ,clause does not gµarantee [a _student from Ohio who-

••· ._ .... , .. _ state Ui!P9!1,)eP,~~~)!1,'.r;,;~.9.i?~ R~.~?,t~.~d;. ~9 .. ,?~IT~W" . ;;• .,,, ,mai;Jed. ,, a ... Ca,lif.gTl;\i.~ ,resid~nt, . ~nq,:·'1:Il9l(t;id::1.- to , .. ·'''' :i,..; .-, , . _ 
non-resident .U,.~ .. citizi::ns . .J:ly their o,wn adniis~.1.on,_ - . . . - _. California] the nght ti;i attend the 11I1tV~rs1ty."'.."547 for · 
Defendants are denying such benefits to nc;in-resident the same fee as that charged to persons who have 1llet 

,:,. _ U.S. citizens:: 'ICJtati~_ri JR.-. disc:pyery _ response.] the ~~e,-yeai;.:r,~sidenc.e.r!liJ.\\ire111~n.t." ~ (1.:i'.;,~t,,pp;!MA--... :;,. !?· · 
:: ._ Evidence· o'fthis will b~ ~_rq_vi~e~ at tr!aL" _ _ ___ 4 .. 45,.]~l:;a.l,~tr. 26(1,). · •· 

• - • • ' • .... ~ ... ~• "''""•~- ' ' 'I ' -. 

_, __ :-_.C" "-; :_" 23) Thf?'bfr~:((afirn\;,f'":"fi:fd'h~;tJg~,tJgH:r' ;;;:t· ' : 've'" th~. co~ la~t's-· allegaticins, thfa·.:i'ea~~n is 
. .: [ ·"-:?faf''' n1J·,_ "';!;_-:tiff..,_:'"'~ !"""·"'.!'13'\"·"I~: '"""' 11~R111 c10:.:r~ · ., ,.,,f}l ~ P -

. the all!lg_ 11-,-__.,11J1,'lc,;,:r,i:C?,,W;'7-Y.e,~~'ii·,~._1'~1~y,;;_fc,~HlWT!'if ,,-. f!-f\~·!i. ,;~ .. : , . invalid. · . --
laintiffs!are n8t re · ·"ea· 'tii" rove their alle ation.s.: _ · --P · , ... ,,,:~1 ··:~~·:·1:~.-.~· - •::·:.-·~:- .. P ... ~ ;~ ·-·.·c:-:;~ •.. 1 .. :.-~ r· g · ·' · .. ~c.•·· ··:~.· .. '·· •···· . 

.. •: " ' ·Plaintiffs "sliotild'o~ 'iilfow~Ci Jilii\/'e~lii' 'un:leiid if. the)! - · - That in-state tuition is conferred by state rather-th!Ui 
_ · show a r~iis6,i)."~l:ile' ,p,q~ai):iilitY" tha.t ;.\!ifects can be .federal .. law_ does not defeat the privileges and 

· ,. · cured by '"aiiieridii:ieiiC''(Aiibij'i"~;· Tri-Citj"Hospital immunities claim ·here, where plantiffs allege a 
·- ·Dist., supr~,- ~.-QalA!h at p·p:-966"967;"9"Cal.Rpfy,2il· · - violation of their' rights under federal law, 8 U.S.C. 

92, 831 P.2d317.) - - section 1623.-

· .. ··-· -· · ·We can·c1ua·e···tlicif, ··on··reiiiajiil,_ -~~_.·ma1:.~c:ourt .. ~SliEill Defendants'"·response On this point is that ·section·· _ .. 
give piallitiffs the opportunity .. to ·amend ''their _ 68130.5 applies equally to U.S. citizens and illegal 
complaint .. _a,s. to the ·equal protection Claim. We need ·aliens. we have rejected this view in our discussion 
not address plaintiffs' argument that the state cannof of preemption. 
have a .. rationaLbasis for subsidizing the higher __ .... ;.·--": .. ,,,_.,'.,;,;;;p·--... ·;·'-'·"".:·;,._ __ .,_ 

-._ :;:, ... r.. e~ucati~ri:~~~'perso~ ''~ho~:by:virllle <of tJ:-eir ·~1~'g~J . .' :· -_" -". : ~c~~rdingly: the demurrer shoi.i.ld be ovemled as to 

.. - ~:-~ :; . ''·':~:.;·~::~·:;·~~\;~/;i~~~:'.9:/t:~,r~c::'.!.~f~ft~,:-~;·:!~t\"\_~;'.''.!~':'.~lfu~~vile;1~~~!,"~~~~0J1a~f.:._~t~r~;~~~':,,./::':' •- - ·._ " ·-, 

: ... , ...... .,_,_ _ . - .. : consfii:litional -provision regarding· pnV:iJeges. and 
"·'-' . , . _ ~, ,vn. Privi!eges ai:zd·lmn.i.un(ti_e,s, f ",- :: :·-:- .. . -~-:, , : '.~ _ , : "immunities which was not.alleged in the complaint- .. - ·· 

[24] PliiiJ?.tiffs maintain their ·fifth- count: sta~~d ii 
viable claim that section 68130.5:. contravenes·. _the_ .. 
Privileges and-Irmnunitieii'Clii~se 'of '\~e FoUrteenih 
Amendment, Section One,,-_whiCh pro\iide,s,.'_'No State 
shall ma\ce or enforce ap.y law which shall :E\pridge the 
privileges or immunities of citizens qf the .V_rilted 

·States." Plaintiffs' theory, as ·alleged 1!1-. the 
complaint, was tb~t, .. "By ma.kiri.~e¥iiLiilie~ :~~o · 
possess no lawful domicile in the sta~e of Ca_llfo~a 
eligible for in-state tuition rates, whil.e_d.eny~~ t~s 
benefit to U.S. citizens whose laWful dormcile rn 
outside California, the state of California has *1160 
denigrated U.S. citizenship and. placed U.S. citizen 

. -

-- - VIII. -Due Proces; Taking of Property 
. . ·- ~- ' 

[25) Plaintiffs · contend · defendants' illegal and 
-· discriminatory conduct operated as ail · illegal · 

extraction of excessive ·tuition from plaintiffs and 
constituted a taking of property without due process . 
of law under the federal and California Constitutions. 
Nosuchclaimwas asserted-in the-complaint, and·we. 
see no reason for leave to amend. 

Plaintiffs fail to show they could amend the 
complaint to add a viable takings claim. They cite 
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authority for the general proposition that a plaintiff 
deprived of a prope1ty right without due process is 
entitled to compensation under the Fomteenth 
Amendment. and the California · Constitution. 
Plaintiffs cite Lister v. Hoover, supra, 706 F.2d 796, 
for the supposed proposition that the right to lower 

not attended high school in California. However, 
plaintiffs claim the effect of section 68130.5 is 
reverse discrimination against U.S. citizens from 
states other than California (geographic origin) and in 
favor of illegal aliens. 

tuition constituted a property interest. However, the [27] [28] The Unruh Act must be construed liberally 
only issue in Lister was. whether due process required to carry out its purpose of compelling recognition of 
the University of Wisconsin *1161 to give written the equality of all persons receiving services offered 
reasons for its denial of student requests to be by business establishments. (Angelucci v. Cenzwy 
classified as state residents for tuition purposes. (Id.: Supper 'Club (2007) 41 Cal.4th 160, 167, 59 
at p . .,797;) ]JJ Lister, no one disputed that the CaLRutr.3d 142, 158 P.3d 718.) Although Civil Code · 
plaintiffs' claimed .entitlement... to .. lower tuition ... ;··-'''· , sectio~. 51- does not ;1nention geographic ·origin, tbe· 
constituted a property interest; the question was wliaf enllllleratecl categories in the UmUh Act are " 
process was due. (Id. at.p. 798.) The reviewing court. .. .. 'illustrative rather *1162 than restrictive.' " (Koebke . 
said the interest was slight,_and due process did not,-:-:;:- - .,; v. Bema'rdo Heights Countiy Club (2005) 36 Cal.4th · 

. .- •require ;the .. -1:1niversity .. ,t() giye.\V]"ittfCnJ~~9_1:i_11;JQ~ its.. . _ · .. 824; '83 9; ,. 31 ··caLRptrJd' 565, 115 P .3 d 12.12}·· .. 
. . " __ 4enial. (Jd _ atpp: _797, 805 .) . . . Nevertheless, the enumerated categories set forth the :· ·-.:: · 

. . ' _ ;:;",_'::· ;~1ain_iif£V'~i~~~~~:""'af authority tb~t--th~/ have a 
contractual relationship with defendants oaddS nothing 
to tiiciif' c'iiii:tstihiti'oii'ii\ claims~· ,·, '.; ''..- " .... · . · ·: : -

.· type of categories that will fall within the scope of . 
the statute. (Id at p. 841, 31 Cal.Rptr.3d 565, J.1.5 ·· 
P.3d 12i2.) The co=on element of the enumerated. 
categories and those added by judicial construction.is_-· 
tbey " 'involve personal ... characteristics-a person's 
geographic origin, physical attributes, and 'personal 
beliefs.'" (Id at pp. 841, 842-843.) Koebke held the 
version of the Unruh Act in effect at that time 
exteuded to prohibit discrimination in favor of 
married couples and against domestic partoers. (Ibid.) 
Thus, Koeb/ce did not, as plaintiffs claim, extend the 

·e 
_We conclude plaintiffs fail to show they should be 
given leave to amend to assert a due process claim 
based on the taking· of their property. 

IX. UnruhAct 

[26] · Plamti:ffs contend they adequately pieaded- a Unruh Act to geographic origin. Cases are not 
authority for propositions not decided. (Santisas v . 

. cl.aim under the Unruh Civil Rights Act (Civ.Cqd!l, §._ .•. ,-_ .. Goodin (1998) .l7 Cat:4th 599, 620,:71 Cal.Rptr.2d 
51 et seq.), in that they are American citizens .from· · _ . 

830
, 951 P:2d 

399 
.) , · · · 

states other. than California wh~· ·. are beiii.g .. 
discriminated against on the basis"..cif national '.p~lgin ." -' 

- ('.f'._Y.erse _ d_iscrimfuation) and geographic o\:jg'ip~,,\v ~~ -·.. . 
shall conclude plaintiffs fail to show ·graiiii"ds-fcii- ·. · 
reversal regarding the Unruh Act claim. .. 

Civil Code section 51, subdivision (b), provides: "All 
persons within the jUrisdictiort of this state are·free 

- and equal, and no matter what their sex, race, .color, 
religion, ancestry, national origin, disability, medical 
condition, maiital status, or sexual orientation are -
entitled to the full and equal accommodations, 
advantages, facilities, privileges, or services in all 
business establishments of every kind whatsoever." 

**548 Section 68130.5 does not discriminate against 
plaintiffs ·on the basis of national origin. Plaintiffs are · 

. denied the exemption from nonresident tuition, not 
because they are U.S. citizens, but because they have 

Plaintiffs' po.sltion fmds:ifidi.rect' s~ppoi:t in.Bradfor:d, . •···­
supra, 225 ·Cal.App.3d 972, 276 CaLRptr. 197, which 

· held-before enactment cif section 68130:5-that section 
68082 (fn. 9, ante ) precluded illegal aliens from 
qualifying as California. residents for tuition 
purposes'.: _(Id. at p. 980, 276 c.µ.Rptr._197.) Arnong 
the state's legitimate interests in denying resident 
tuition to illegal aliens was the interest "in avoiding 
discrimination against citizens of our sister 
states .... "(Jd at p. 981, 276 Cal.Rptr, 197.) 

However, Bradford was not an Unruh Act case. We 
disregard plaintiffs' unsupported assertion, raised for 
the first time in the reply brief, that the doctrine of 
collateral estoppel bars defendants, who were parties 
in - the Bradford case, from denying that 
discrimination has occurred. 
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Defendants argue the Unruh Act prohibits only 
"arbitrary discrimination," and defendants' actions in 
applying a statute (§ · 68130.5) enacted by the 
Legislature cannot be considered arbitrary 

.. discrimination, smce ·the LegiS!8.tiire ha5 specifica)ly 
permitted public colleges and universities to charge 
l)On~resident tuition and to ·exempt certain persons 
from the requirement of paying nonresident tuition. 

However, plaintiffs fail to persuade us that "national 
origin" in dudes alienage/citizenship. FN

74 
. 

FN24. Even plaintiffs' amicus curiae, Pacific 
Legal Foun.datiOn (PLF) is not persuaded. 
PLF filed an amicus curiae. brief in support 
of pfaintiffs on· otlier grolirids but argued 
plaintiffs are wrong about article I, section 
31, and national origin does not include 
citizenship. 

·' . Defendants have the better argumen( particularly"': '" · . '' '" . . 
- · ·since section 68130:7 (fri. ·6;'a1ile fliffiits''the i·emedy · Proposition ·209 wa5 ···intended to reinstitute· :iii · .. ,.. .- : 

:.available in .'.the· eveµf of' inValic~atfori' 'of section",.,.,_, __ : :Califomiir aniriterpretation ofthe'federal Civil Rights.,.:·· 
. 68130.5. The money dain~ges avaiiabie' unciefcth'e ' . -Act of 1964 (42 U.S.C. § 2000a et seq,). that 
.Unruh Act (Civ.Code, §§ 52;52;), subd. (b)) are . preference to any group constitutes .. io!ieren(" 

·~· · bfln·ed by·-:::sedHpn·-~-6813'C>?i'.~(fii'.'1 ~-6::3 .:~di~if·r)·; · WhlCb:;~·.·i·:·~;_;-·.:-·:· iiiequ'alii);,.- however 'it ·-is ·ratititfalized ... (H~-:}~o/t,qge,:: : 
prohibits monetary ·da.magcs 'if ::t court finds section Wire Worfr..'i, Inc:--v." Olly of Sa/1 Jose (2000) 24 
681:?0.-5. unlawful. Cal.4th·. 537~·· 561, ]Qt· .Cal_.Rptr.2d: 6?3_~-.: ~2 .. '.f'•_~q·'. :._.: :,.,.

1
.: ... _.-·:._ ........... . 

· ;·. , ·""'·. ; -: ' .· ... .. io68.) In interpreting title VII of the CivHR,i.ghm<~.~f;·\'.;:.:: .':.:.";:, · i(ii:. 
. c, . ·~We concl~di:(:plaintiffs fail to. show. grounds for of 1964·(42 U.S.C. § 2000e et seq.), the ltJ1ited"$.t~teS'.'.·~'f': '.'".''. <:'. •''\ : 

: ·i:eversal re~arding the Unruh Act claim (count eight). Supreme Court concluded ·"nationaJ origitl" did 'riot.';_. ... ; ::.'" · ' ·:.' 
.. "include alienage/citizenship. (Espinoza v. Farahi'-lfi""· ·: · · · · · 

Co. (1973) 414 U.S. 86; 88, 94 S.Ct. 334; 336., 38 -
L.Ed.2d 287, 291.) "The term 'national origin' onjts. 

·*1163 X. Discrimination-(Cal. Const . ., Art .. !,§ 31) 

face refers to the country where a person was born, or .· 
(29] Although, not alleged in the 'complaint, plaintiffs more broadly, the country from which his or her 
claim they argued at the **549 :he-aring on the_ ancestors came." (Jbid)"Congress did nqt,intend the_. 
demurrer (no transcript appears in the record on . term 'national origin' to embrace citizenship 
appeal) that the)i'have a viable claim under California requirements." (Id at p. 89, 94 s.Ct. 334.) "Certainly 
·constitution, article I, ·section 31; 'which was adopted it would be unlawful for an. employer to discriminate 
by Proposition ·209 'ifr 1996, and which pr'ovides in against aliens because ofrace, color, religion, sex, or 
part tbat "[t]be State [expressly including the public . national. oi:igin-for:.,.e)(Jimple, by,,h\rll;lg'. aliens ... oL. 
university ·syste;nJ sh.all not discrimina~e ~g~ins~ '6F' ·Anglo-Saxon: background but refosing to hire. those ·. 
grant preferential .. ~·e~tJiJent to, any_ .. ~d1v1_d~al .,or , : ... , :·.~ .~,f Mexjcan.2r Spanis~ ancestry. Aliens '.1-"e protected .. 
gi:o~p .. on. th_e, b_as1s .:of r;ac.!\ seX;: .co~9r;.:~~1Illc1_;y, ~r ~:;;;~~:, :(tom illegal· discrimination . .,, 1164 under the Act; but · 

. na~ronal .. 0:·1gg1 .. m. ·the ope:atiort . of.· pub_~c. _ ' · · nothing in-the Act makos it ill=gal to d.im:r!minatc c;i 
employi:;ien;: .· pu?Zic - educ~tro~, ., ... or·.~ pu~l1~:·~ . · . ·ihe basis of citizenship or alienage." (Id at p. 95, 94 
contractmg ... ":(ltlllics' addecL) .. Thts' self-executmg· · · S.Ct. 334 .) " · 
provision stlltes the remedies are the same as are 

· otherwise available· for violations ·of California 
antidiscrimination ·law. (Cal: Const., art. I,'§ 3'1, 
subds. (g)-(h).) 

Plaintiffs argue illegal aliens wbo receive the in-state 
tuition benefit under section 68130.5 are by necessity 
foreign nationals, and therefore they receive 
preference based on their natioriaF origin. ·Plaintiffs 
also argue they themselves are tbe objects of reverse 
discrimination based on their national origin, i.e., 
American citizens from out-of-state. 

Plaintiffs cite federal cases allowing American 
citi~ns to. pursue title VII claims alleging they were 
terminated from employment solely because they 
were born· in the United States. However, plaintiffs 
fail to discuss these cases. None of these cases said 
"national origin" included alienage/citizenship, and 
none helps.plaintiffs. Thus, the parti.es in f::haiffetz v. 
Rober·tson Research Holding, Ltd. (5th Cir.1986) 798 
F .2d 731-an American employee of a Texas 
subsidiary of a British parent corporation-agreed that 
"national origin" in title . VII includes American 
citizens. (Id at p. 732-733.) The appellate court held 
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the district cowi enoneoUBly found a legitimate, 
nondiscrimim1tory reason for the dismissal. (Ibid.) 
The. appellate cowi reversed on that ground but 
added that the district cowi did not need to coruider 
on remand the plaintiff's equal protection claim under 
title 42 u.s.c. section 1981 because, 'although that 
statute covers alienage, in America discrimination 
against Americaru can never be discrimination **550 
based on a a!ienage: ·(Id. at p. 735.) Plaintiffs do not 
discuss th.is latter point. Bilka v. Pepe's Inc. 
(N.D.Ill.1985) 601 F.Supp. 1254, held an employee 
could pursue · ii claim of national ongm 

. discrimination, where. the . American .. , employee 
alleged he was fired for teaching the ·Mexican 
workers English and talking about unions, though the 
court expressed no .. view_as to.w_l:iether heing fired for 

_ ···-· ...... having "Ai:n.ericEJP \deas'' ;ya_s tl!e sam.e as being fired_., 
for being 'bani American. (Id .. at p. 1258, fu. · 
?;)Thom.as v. Rohner-Gehrig & Co. (N.D~Ill.1984) 
582 F.Supp.· 669, held a complaint alleging that the · 

. plaintiffs :.were discharged by their employer (a 
· Swiss-o-wned company incorporated in New York) 

solely because they wei·e born in the uilited States, 
sufficiently stated a title VIl cause of action based on 
national origin discrimination. (Id. at pp. 674-675.) 
Thus, none. of these cases helps plaintiffs here. 

We conclude plaintiffs fail to show a .viable claim for 
violation of California Constitution, article I, section 
31. . 

_· .. XJ. Injunci:iye and Declarato1y Relief 

-. :·: Pl.ain.tiffs summarily argue they adequately pleaded · 
· claims· for injunctive arid declaratory relief.' Given · 

.. ·' •
0

• •• our foregoing· conclusions; we agree. 

In summary, the demurrer was improperly sustained 
as to the preemption and privileges and imi:nunities 
claims, and leave to amend sh_ould be granted as to 
the equal protection claim. 

*1165 DISPOSITION 

Tbe judgment is reversed. Plaintiffs shall recover 
their costs on appeal. (Cal. Rules of Court, rule 
8.278(a)(l).) 

We concw·: RA YE and HULL, JJ. 
Cal.App. 3 Dist.,2008. 

Martinez v. Regents of University ofCalifomia 
166 Cal.App.4th 1121, 83 Cal.Rptr.3d 518, 236 Ed. 
Law Rep. 922, 08 Cal. Daily Op. Serv. 12,151, 2D08 
Daily Journal D.A.R. 14,438 

END OF DOCUMENT . 
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!">BOARD OF SUPERVISORS OF THE COUNTY 
OF LOS ANGELES, Petitioner, 

v. 
W. E. SIMPSON, as District Attorney, etc., Respon­

dent. 
L.A. No. 21704. 

Supreme Court of California 
Feb. 2, 1951. 

HEADNOTES 

(1) Disorderly Houses § 14-'-Aoatement Under Stat­
ute. 
It is the duty of the district attorney of Los ;\ngeles 
County to abate, when. directed by the board of su-· 
pervisors, that which co~titutes · a publi~ nuisance 
within the Red Light Abatement Act (Stats. 1913;'p. 
20, §§ 1-3), although the county charter invests 
county counsel with exclusive control of civil actions 
in which the county is concerned. (Gov. Code, § 
26528; Code Civ. Proc., § 731.) 
See 9 Cal.Jur. 577; 17 Am.Jur. 114. 
(2) Counties·§ 49-~6fficers--County Counsel. 
Powers and duties of county counsel appointed pur­
suant to a charter are _not defined by Gov. Code, § 
27642, which requires a county counsel appointed 
pursuant to Gov. C11.de, tit. 3, div. I, pt. 3, ch. 12, to 
discharge all duties invested by Jaw in the district 
attorney other than those ·of a public prosecutor, but 
such couns~l, not being appointed pursuant to such 
code provisions, has only.the powers and duties given 
him by the charter. 

(Ja, Jb) Disorderly Houses § 14--Abatement Under 
Statute. 
Assuming that provisions· of the Government Code 
requiring county· counsel to discharge all duties 
vested by Jaw in the district attorney other than those 
of a public prosecutor apply to county counsel of Los 
Angeles <;:aunty appointed pursuant to its charter, 
still the duty to abate a nuisance within the Red Light 
Abatement Act is within those. reserved to the district 
attorney by Gov. Code, § 27642, since proceedings 
under the Abatement Act ar~ in the name of the Peo­
ple of the state, and are in the nature of actions to 
recover penalties or fo_rfeitures. (See Gov. Code, §§ 
26500, 26502, 2652 I.) 

EXHIBITC 

( 4) Disorderly Houses § 13--Abatement Under Stat­
ute--Nature of Proceeding. 
Although. actions to abate nuisances are considered 
civil in nature, the abatement of houses of prostitu­
tion is in aid of, and auxiliary to, enforcement of the 
criminal law, and ~be Red Light Abatement Act is 
penal in nature. 

(5) District Att9rney · § 7--Po\'lers and Duties-­
Prosecuting Actions. 
Where a· mandatory duty to abate a nuisance is im­
posed upon a .district attorney by a statute leaving· 
him no discretion to exercise, ·mandamus is the 
proVir remedy to compel him to institute abatement 

. proceediligs. · 
See 9 C:al.Jur. 601; 42 Am.Jur. 245. 

SUl'vlMARY 

PROCEEDING in mandamus to compel the district 
attorney to institute proceedings for the abatement of 
a public nuisance. Writ granted. 

COUNSEL 

Harold W. Kennedy, County Counsel, Gerald G. 
Kelly, Assistant County Counsel, Milnor E. Gleaves 
and Arvo Van Alstyne, Deputy County Counsel, for 
Petitioner. 

W. E. Simpson, District Attorney, in pro. per., and 
Jere J. Sullivan, Deputy District Attorney, for Re­
spondent. 

CARTER, J. 

In this mandamus proceeding, petitioner, the Board 
of Super:visors of Los Angeles County, seeks to re­
quire respondent, district attorney of that county, to 
institute proceedings for the abatement of a certain 
public nuisance as directed by petitioner. 

The undisputed petition shows that petitioner has 
been presented with facts and has determined that a 
certain building siti.iated in Los Angeles County is 
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being used for "lewdness, assignation and prostitu­
tion." It directed respondent to commence an action 
to abate the nuisance, but respondent refused tci act 
asserting that the duty of bringing the.action rested on 
the county. counsel rather than the district attorney. 
Places used as described am declared to be public· 
nuisances and abatabl.e by action by the district attor, 
ney in the name of the People (Stats. 1913, p. 20, §§ 
1- 3 ), by the statute lmown as the Red Light Abate­
ment Act. 

(I) The Los Angeles County charter invests the 
county. counsel with tbe · duty of representing all 
county officers in all matters pertaining to their duties 
and with "exclusive charge and control of all Civil 
actions and proceedings in which the cotinty or any 
officer thereof, is coii'cerned cir is a party." (Los An­
geles County Charier, § 21; Stats. 1913, p. 1484.) It 
has been held that an action or proceedjng by il.. pµJ:>li~ 
authority to abate a public nuisance is civil ill nature. 
(People. v. Macy, 43 CB.I.App .. 479, 482 [184 P. 
1008]; People v. Arcega, 49 Cal.App. 233 [193 P. 
268]; see Code Civ. Proc., § 731; Stats., 1913, p. 20.) 
This lends some support to the view that it is the duty 
of the county counsel to prosecute actions to abate 
nuisances. There are, however, other factors of more 
persuasive significance which compel the conclusion 
that the duty rests upon the district attorney. *673 

The charter provides that each county officer shall 
have the powers and perform the duties now or here­
after prescribed by general law and by the charter(§ 
25). The district attorney and county counsel w·e .. 
named as county officers (§ 21 ). The statute (Red 
Light Abatement Aci) expressly and particularly im- · 
poses upon ·district attorneys the duty of maintaining··· 
actions in equity to abate houses of prostitution. 
(Stats., 1913, p. 20, §§ 2, 3.) "A civil action may be 
brought in the name of the people of the State of 
California to abate a public nuisance ... by the district 
atrorncy of any county in which such nuisance exists 
... and such district attorney ... of any county ... in 
which such nuisance exiSts inust bririg such action 
whenever directed by the board of supervisors of 
such county ... " (Emphasis added.) (Code Civ. Proc., 
§ 731.)(See, also, Gov. Code, § 26528.} Thus the 
particular duty with respeCt to abatement of public 
nuisances is that of the district attorney. That is a 
factor with some significance as a particular statutory 
provision should prevail over a general one. (Civ. 
Code, § 3534; Code Civ. Proc., § 1859; Division of 

Page 2 

labor law E1iforcement v. Moroney. 28 Cal.2d 344 
[170 P.2d 3).) 

(2) Under the general law, in any county with a popu­
lation of over 60,000, the board of supervisors may, 
except in one with a charter providing that the district 
attorney is attorney for one or more county officers, 
appoint a county counsel. (Gov. Code, § 27640.)Los 
Angeles County does not fall within that exception as 
seen from its charter, supra, under which the county 
counsel repr~sents. county officers. ·When the board 
appoints a county ·counsel pursuant to this chapter 
(Gov. Code; title 3, div. 1, pt. 3, ch. 12) be "shall 
discharge all the duties vested by law in the district 
attorney other th.an those of a public ·prosecutor." 
(Gov. Code, § 27642.)That section and.section 27640 
were new in 194·1, being then added lis section 
4041.12a to the Political Code. (Stats. 1941, ch; 618, 
§ 2.) Another section provides that iri counties having 
a county counsel appointed pursuant to the same 
chapter 12, he shall discharge all the civil duties 
vested in the district attorn'ey. (Gov. Code, § 
26529 .)Apparently the county counsel of Los Ange­
les CotiiJ.tY is appointed pursuant to i!S charter which 
has p'rovided for such office since "its adoption in 
1913, rather than the Political Code and its successor, 
the Government Code. That being true, the provisions 
*674 of the Government Code ··relating to county 
counsei" would not apply to the situation where the 
office of county counsel is established by charter in 
the manner here ·appearing. It is tnie the charter gives · 
to the county counsel the powers· and duties provided 
by general law, but the provisions of the Government 
Code with reference to county counsel are not gen­
era!' in the sense that they apply ici all county counsel 
however they hold office. They apply only to county 
counsel appointed thereunder. Thus it follows that the 
county counsel here does not have the powers and 
duties of a district attorney except as they are given 
by section 22 of the charter. On the other hand, the 
district attorney has all the powers and ·duties con-· 
ferred by the laws of the state, except as limited by 
the provisions of the charter. 

(3a) Ev.en if it be assumed that the provisions of the 
Government Code o·n county counsel. apply to the 
Los Aiigeles county counsel, still properly construed, 
the duty rests upon tlie ·district attorney. The abate­
ment of places under the Red Light Abatement Act is 
more appropriately the duty of tlie district attorney 
since it is compatible with his duties as public prose-
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cutor. It will be remembered that the proceeding is 
prosecuted in the name of the People of the state, as 
are criminal prosecutions, which indicates that the 
county as such is not as much concerned as the Peo­
ple of the state. The Government Code, io speaking 
of the duties of the distiict attorney, states that he is 
"the public prosecutor and must conduct oa behalf of 
the people all prosecutions for public offenses and 
prosecute actions for the recovery of fines, penalties, 
and forfeitures" accruing to the state or his county. 
(Gov. Code, §§ 26500-26502, 26521.)Proceedings 
under the Red Light Abatement Act are somewhat in 
the nature of actions to recover penalties or forfei­
tures, for thereunder the fixtures and paraphernalia in 
the place abated are partially forfeited and the place 
may be closed to use for any purpose for a year. 
(Stats. 1913, p. 20, § 7:).(4).l!,is penal in nature. (See 
State ex rel. Whal/ v. Saenger Theatres Corp., 190 
Miss. 391 [200 So. 442]; Hofferman v. Simmons, 177 
Misc. 962 [32 N.Y.S.2d 244].) While actions to abate 
nuisances are considered civil in nature (cases cited 
supra.) .. tbe abatement of houses of prostitution is in 
aid of and auxiliary to the enforcement of the crimi­
nal law.· Such places are declared public nuisances. 
(Stats. 1913, § 20.)Each and every day a public nui­
sance is maintained is a separate offense and is a 
misdemeanor which it is the duty of the district *675 
attorney. to prosecute by continuous prosecutions. 
(Pen. Code, § 373(a).) In general, any person main­
taining a. public nuisance is guilty of a misdemeanor. 
(Pen. (;g_~e, § 372.)It is aptly said in People v. Bar­
biere, 33 Cal.App. 770, 775 [166 P. 812]: "The gen­
eral object of the legislation involved in the said act 

· (Red Light Abatement Act) is, it is obvious, no dif: 
ferent from that of certain penal statutes which have 

. . _.b(:(:ll upon the pages of our lawbooks for many years. 
Sections 3 15 and 316 of the Penal Code declare it to 
be a misdemeanor for any person to keep or reside in 
a house of ill fame in this state, resorted to for pur­
poses of prostitution or lewdness, or to keep a disor­
derly house, or any house for the purpose ofassigna­
tion or prostitution. And the last-named section fur­
ther places a ban upon the act of letting or leasing 
property to another, where the owner of the property 
knows that the same is to be used for the purpose of 
assignation or prostitution, and makes such act a mis­
demeanor. 

"The abatement act is only in furtherance of the pol­
icy of the state as established by the sections of the 
Penal Code above adverted to, and differs in a gen­
eral sense from those sections only in that, unlike 
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those sections, its design was to establish a summary 
method, through the civil processes of the law, for 
putting a stop to the maintenance of houses of ill 
fame, as that designation is commonly understood, 
and other like places, where acts of lewdness and 
prostitution.are habitually practiced and carried on as 
a business. ·The act, in other words, represents only 
the concrete application of the state's power.of police, 
and; preferably to the courts of criminal jurisdiction, 
invokes the aid of the civil courts as the most certain 
instiumentality. for the suppression of an evil which 
has been by the.legislature deemed of so pernicious a 
nature, in its effect upon society, as to have actuated 
that body in denouncing its practice as a public 
crime." (People v. Barbiere, 33 Cal.App. 770, 775 
'[166 P. 812].) (3b) Hence we think that section 27642 
of the Government': Code reserving·to district attor­
neys the duties of public prosecutor should embrace 
the abatement of such nuisances. 

It follows from the foregoing factors that it is the ·. 
duty of tbe diStrict attorney rather than the county 
counsel to prosecute actions for abatement of houses 
of prostitution. 

(5) That mandamus is the proper remedy is clear. As 
pointed out above, the district attorney must or shall 
bring an action to abate a public nuisance when so 
directed by the board of supervisors. (Code Civ. 
Proc., § 731, supra;Gov. *676 Code, § 26528 .) 
"ShaU" is mandatory (Gov. Code, § 14), and certainly 
"must" is also. The writ of mandamus issues " ... to 
compel the performance of an act which the law spe­
cially enjoins, as a duty resulting from an office ... " 
(Code Civ. Proc.; § 1085.)The statutes (Code Civ . 
Proc., § 731; Gov. Code, § 26528) specifically "en­
join" upon the district attorney "as a duty resulting 
from (his) office" the bringing of actions to abate 
public nuisances when directed by the board of su­
pervisors. It may well be that where he is not directed 
by the board he ha's some discretion in ihe matter' 
(Code Civ. Proc., § 731; Stats., 1913, p. 20, § 3), but 
plainly there is none where he is so directed. More­
over, in this case he refuses to exercise any discretion 
he might have as his failure to act is based solely 
upon his claim that the duty rests upon the county 
counsel; thus mandamus would be proper. (See 
Hollman v. Warren, 32 Cal.2d 351 [196 P.2d 562].) 

Ordinarily a district attorney cannot be compelled by 
mandamus to prosecute a criminal case (see Boyne v. 
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Ryan, I 00 Cal. 265 (34 P. 707); 55 C.J.S., Manda-
mus, § 69(f)) but here the mandatory duty to prose-
cute is imposed upon him and the statute leaves him 
no discretion to exercise. In Boyne·v. Ryan, supra, the 
court seemed . to feel· that mandamus would not lie 
because the court could not supervise the many rami­
fications of the prosecution ·of the action. In the in-
stant case, however, the district attorney is not refus-
ing to prosecute the action for any reason other than 
his view that he has no authority under the law. Un-
der these circumstances we may presume he will 
diligently prosecute once he bas commenced the. ac; . ;,,,,, . , 
ti on. (See cocie Civ. Proc., § 1963( 15).) · · · · 

It is ordered that a peremptory . writ of mandamus 
issue as prayed. 

Gibson, C. J., Shenk, J., Edmonds, I.; Traynor, J., 
Schauer, J., and Spence, J., concurred. *677 

Cal. 
Board ofSup'rs of Los Angeles County v. Simpson 
36 Ca1.2d 671, 227 P.2d 14 

END OF DOCUMENT . 
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HI . 
Court of Appeal, First District, Division 3, California. 

DIAB LO VALLEY COLLEGE FA CUL TY SEN­
A TE, Plaintiff and Appellant, 

v. 
CONTRA COST A COMMUNITY COLLEGE DIS­

TRICT et al., Defendants and Respondents. 
No. A108713. 

·., . ''· 

March 21, 2007. 
Rehearing Denied April 6, 2007. 
Review Denied June 27, 2007. 

Background: Faculty senate of.community college 
filed petition for a writ of mandate against commu­
nity college district, and. a complaint for declaratory 
relief against Chancellor. Faculty senate alleged that 
distritt was required to engage in collegial consulta­
tion wfth senate before effecting an administrative 
reorganization. The Superior Court, Contra Costa 
County, No. NOJ-0005,Steven K. Austin, J., denied 
relief, and faculty senate appealed. 

Holding: The. Court of Appeal, McGuiness, P.J., held 
that community college district was not required to 
engage in collegial consultation with faculty senate 
before effecting an administrative reorganization. 

Affinned, 

West Headnotes 

[1] Declaratory Judgment 118A ~393 

l 18A Declaratory Judgment 
· l l 8A1II Proceedings 

l l 8Alll(H) Appeal and Error 
1 l 8Ak392 Appeal and Error 

l l 8Ak393 k Scope and Extent of Re­
view in General. MostCited Cases 

Mendumus 250 ~187.9(6) 

250 Mandamus 
2501Il Jurisdiction, Proceedings, and Relief 

250kl 87 Appeal and Error 

250kl87.9 Review 
250kl 87.9(6) k. Questions of Fact. Most 

Cited Cases 
In mandate and declaratory relief proceedings, the 
appellate court defers to the trial court's findings of 
fact if they are supported by substantial evidence. 

12] Appeel and Error 30 ~893(1) 

30 Appeal and Error 
30XVI Review 

Court 

30XVl(F) Trial De Novo 
30k892 Trial De Novo 

30k893 Cases 1 Triable in Appellate 

30k893(1) k. In·General. Masi Cited 
Cases 
Where the rriatedal ·facts are undisputed; the trial 
court's interpretation of a statute is subject to de novo 
review: 

l3 J Colleges and Universities 81 f:.=:>7 

81 Colleges and Universities 
81 k7 k. Governing Boards and Officers. Most 

Cited Cases 
Community coliege district was not required by ap­
plicable regqlations to engage in collegial consulta­
tion with a c.ollege's academic senate before effecting 
an administrative reorganization, which consisted of 
hiring professional deans for managerial positions 
previously filled on a part-time basis by faculty 
members; district's adrriinistrative organization could 
not be construed as a "district or college governance 
structure" within the meaning of regulation, and, 
moreover, the management system wa~ not "relat.ed 
to faculty roles." 5 CCR§ 53200(c)(6) .. 

[4] Administrative Law and Procedure JSA 
<£=413 ' 

l 5A Administrative Law and Procedw-e 
15AJV Powers and Proceedings of Administra­

tive .Agencies, Officers and Agents 
\5AIV(C) Rules and Regulations 

I 5Ak412 Construction 
15Ak413 k. Administrative Construe-
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tion. Most Cited Cases 

Statutes 36I £=219(1) 

361 Statutes 
'361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361 k213 Extrinsic Aids to Construction 

36lk219 Executive Construction 
36lk219(1) le. In General. Most 

Cited Cases 
Although the final responsibility for interpreting a 

- statute or regulation rests with the court, judicial def­
erence must often be accorded to the construction 
applied by an agency charged with the law's admini­
stration and enforcement. 
See 9.)flitkin, Cal. Procedure (4th ed. 1997) Adminis­
trative Proceedings, § 1 I I et seq.; Cal. Jur. 3d, Ad­
ministrative Law, § 147 et seq. 
[SJ Administrative Law and Procedure ISA 
€=7s1 

15A Administrative Law and Procedure 
15A V Judicial Review of Administrative Deci-

sions 
J 5A V(D) Scope of Review Iii General 

15Ak751 k. Limitation of Scope of Review 
in General. Most Cited Cases 
Quasi-legislative administrative decisions are prop­
erly placed at that point of the continµurn at which 
judicial review is more deferential; ministerial and 
inforinal actions do not merit such deference, and 
therefore lie toward the opposiie end of' the. contin­
uum. 

[6] Coileges and Universities 81 €=7 

81 Colleges and Universities 
81 k7 k. Governing Boards and Officers. Most 

Cited Cases 
Court of Appeals would accord some weight to the 
Chancellor's interpretation of state regulations requir­
ing collegial consultation for policies re'iating to aca­
demic and professional matters; Chancellor's careful . 
consideration of the issue was evinced by his having 
issued four legal opinions, and Chancellor had con­
sistently interpreted the regulation so as not to require 
collegial consultation for management reorganiza­
tions. 5 CCR § 53200(c)(6). 

[7] Administrative Law and Procedure ISA 
€=796 

15A Administrative Law and Procedure 
15AV Judicial Rev.iew of Administrative Deci-

sions 
15A V(E) Particular Questions, Review of 

15Ak796 le. Law Questions in General. 
Most Cited Cases 
Two broad categories of factors are relevant to a 
court's assessment of the weight due an agency's in­
terpretation of a legal text: those indicating that the 
agency has a comparative interpretive advantage over 
the courts, and those indicating that the interpretation 
in question is probably correct. 

{8] Administrative Law and Procedure ISA 
€=796 

J 5A Administrative Law and Procedure 
15A V hcliciai Review of Administrative Ded-

siims 
JSAV(E) Particular Questions, Review of 

l 5Ak796 k. Law Questions in General. 
Most Cited Cases 
An agency has a potential interpretive advantage over 
the courts if it has developed a specialized expertise, 
especially where the legal text to be interpreted is 
technical, obscure, complex, open-ended,' or entwined 
with issues of fact, policy, arid discretion. 

[9] Administrative Law and Procedure ISA 
€;=413 

l SA Admiriistrative Law and Proccd.ure 
15AIV Powers and Proceedings of Administra­

tive Agencies, Officers and Agents 
ISAIV(C) Rules and Regulations 
· 15Ak412 Construction 

15Ak413 le. Administrative Construe-· 
tion. Most Cited Cases 
A court is more likely to defer to ari agency's inter-· 
pretation ofits own regulation than to its interpreta­
tion of a statute, since the agency is likely to be inti­
mately familiar with regulations it authored and sen­
sitive to the practical implications of .one interpreta­
tion over another. 

{10] Administrative Law and Procedure ISA 
<£=413 
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l 5A Adniinistrative Law and Procedure 
15AIV Powers and Proceedings of Administra­

tive Agencies, Officers and Agents 
l 5AfV(C) Rules and Regulations 

J 5Ak4 l 2 Construction 
15Ak413 k. Administrative Construc­

tion. Most Cited Cases 
With respect to whether an agency's decision is 
probably correct, factors suggesting such correctness 
include: ( 1) indications that the interpretation was 
carefully considered by senior agency officials; and 
(2) evidence that the agency has consistently main-. 
tained its interpretation, especially over a long period 
of time. 

111) Administrative Law and Procedure · 15A 
€=796 

J 5A Adininistrative Law and Procedure 
J 5AY Judicial Review of Admmistrative Deci-

SIOilS 

15A V(E) Particular Questions, Review of 
,_. I 5Ak796 k. Law Questions in General. 

Most Cited Cases 
Whatever the force of administrative construction, 
final responsibility for the interpretation of the law 
rests with the courts; at most administrative practice 
is a weight in the scale, to be considered but not to be 
inevitably followed. 

(12) Administrative Law and Procedure ISA 
<£=412.1 

I 5A Administrative Law and Procedure 
15AIV Powers and Proceedings of Administra­

tive Agencies, Officers and Agents 
J 5AIV(C) Rules and Regulations 

15Ak412 Construction 
15Ak4 l 2. l k. In General. Most Cited 

Cases 
Rules governing the interpretation of statutes also 
apply to interpretation of regulations. 

(13] Administrative Law and Procedure 15A 
<£=413 

l 5A Administrative Law and Procedure 
l 5A1V Powers and Proceedings of Administra-

tive Agencies, Officers and Agents · 

I 5AIV(C) Rules and Regulations 
15Ak4 l 2 Construction 

l 5Alc413 k. Administrative Construc­
tion. Most Cited Cases 
In interpreting regulations, the court seeks to ascer­
tain the intent of the agency issuing the regulation by 
giving effect to the usual meaning of the language 
used so as to effectuate tbe purpose of the Jaw, and 
by avoiding an interpretation which renders any lan­
guage mere surplusage. 
**295 Law Offices of Robert J. Bezemek, Robert 
Bezemek, Oakland, and Patricia Lim, for Plaintiff 
and Appellant. · 

**296 Diepenbrock Harrison,Karen L. Diepenbrock, 
Gene K. Cheever, Sacramento, Lara M. O'Brien, Fair 
Oaks, as Amicus Curiae on behalf of Plaintiff and 
Appellant. 

Shupe and Finlcelstein, John A. Shupe, San Mateo, 
for Defendant and Respondent Contra Costa Com­
munity College District. 

Bill Lockyer, Attorney General,' Jacob A. Appels­
mith, Senior Assistant Attorney General, Miguel A. 
Neri and Fiel Tiguo, Supervising Deputy Attorneys 
General, Karen Donald, Deputy Attorney General for 
Defendant and Respondent Chancellor of the Cali-
fornia Community Colleges. · 

McGUINESS, P.J. 

*1027 This ·case concerns whether the Education 
Code or applicable regulations required a community· 
college district to engage . in collegial consultation 
with a college's academic senate before effecting an 
administrative reorganization. In September 2001, the 
President of Diablo Valley College (DVC) an­
nounced that, as part of a district-wide reorganiza­
tion, professional deans would be hired for manage­
rial positions previously fille·d on. a part-time basis by 
faculty membe_rs. The Diablo Valley College *1028 
Faculty Senate (Faculty Senate) complained this 
change could not be undertaken without its consent, 
based on regulations requiring collegial consultation 
for policies relating to "academic and professional 
matters." (Cal.Code Regs., tit. 5, §§ 53200, 53203 

rn1 . · ' 
subd. (a).) ' After several unsuccessful complaints 
to the Chancellor of the California Community Col­
leges (Chancellor), which resulted in a series of legal 
opinions from the. Chancellor concludirg the rear-
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ganization did not impose a duty of collegial consul­
tation, the Faculty Senate filed a petition for writ of 
mandate against the Contra Costa Community Col­
lege District (District) and its governing board 
(Board) and a complaint for declaratory relief against 
the Chancellor. The trial court agreed that the regula­
tions did not require collegial consultation and denied 
relief. As the third neutral entity to evaluate the ques­
tion, we reach· the same conclusion and affom the 
judgment. 

FN 1. All unspecified section references are 
to Title 5 of the California Code of Regula­
tions. 

BACKGROUND 

I. History ofDVC Division Chairs and the Change 
to Professional Deans 

With an annual enrollment of approximately 35,000 
students, DVC is one of the largest community col­
leges in northern California, and it is one of three 
colleges managed by the District. Beginning in ap­
proximately 1968, DVC employed faculty "division 
chairs" to manage the various academic divisions 
within the college.FN" Division chairs were nominated 
by a majority vote of full-time faculty members 
within each division and then appointed to the posi­
tion by the university president. Selected faculty 
members served up to two consecutive three-year 
terms as division chair and continued to teach part­
time during this period. At the end of his or her ser­
vice, a division. chair generally resumed full-time 
teaching responsibilities. Division chairs acted as 
first-line managers for their divisions. They facili­
tated conununications between faculty and adminis­
trators and managed most aspects of the faculty's 
involvement in college administration. 

FN2. "Division" refers to an aggregate of re­
lated academic disciplines. 

The division chair management system at DVC was 
first memorialized in writing in June 1977, when it 
was added to the District's Administrative Procedures 
Manual as AP 4111.07. The District moved this pro­
vision into different manuals over **297 the years, 
but the description of division chair selection proce­
dures and responsibilities Temained substantively 
unchanged. The parties dispute whether any of these 

acts were accompanied by collegial consultation and 
whether the Board ever formally adopted AP 4111.07 
or its successors. 

In addition, in 1982 or 1983, a description of the pro­
cedure for selecting division chairs was added to the 
collective bargaining agreement (CBA) between the 
Disn-ict and United Faculty, the union representing 
faculty *1029 members in District colleges. The 
CBA identifies division chairs as "management posi­
tions." The significance of this description's appear­
ance in the CBA is another subject of dispute be­
tween the parties. 

!Ji the spring of 200 I, the chancellor of the District 
(Charles Spence) detennined it would be advanta­
geous for colleges in the District to switch from the 
division chair system, which all three were using, to 
full-time management by professional administrators. 
In accordance with this decision, on September 14, 
2001, DVC president Mark Edelstein sent a memo­
randum to all faculty and staff advising them of the 
upcoming change. Because of the school's high en­
rollment and almost year-round instructional calen­
dar, Edelstein explained it had become increasingly 
difficult for the college to manage its affairs effec­
tively using part-time faculty division chairs, who 
worked for only nine months of the year and served 
relatively brief terms. 

Il. Opinions of the State Chancellor and Legal 
Proceedings 

Although the change from division chairs to profes-
. sional deans was accepted at other colleges in the 
District, it was controversial at DVC. On September 
28, 2001, the Faculty Senate filed a fornlBI complaint 
with statewide Chancellor Thomas J. Nussbaum ar­
guing state regulations required the District to consult 
.collegially with DVC faculty before impleme_nting 
the proposed reorganization.FNJ Specifically, the Fac­
ulty Senate maintained that the reorganization was an 
"academic or professional matter[ ]" requiring cone 
sultation (§ 53203, subd. (a)) because it would alter 
faculty roles in governance (§. 53200, subd. (c)(6)). 
For such matters, Board policy required the District 
to reach "mutual agreement'' with faculty before they 
could legally make the change. 

FN3. Mr. Nussbaum served as Chancellor of 
the California Community Colleges from 
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May 1996 to January 17, 2004. The current 
statewide Chancellor is Marshall Drum­
mond. 

TI1e Chancellor has statutory responsibility for estab­
lishing "minimum conditions" aad ensuring these 
condiiions are met at state community colleges as a 
prerequisite of their receipt of state funding. 
(Ed.Code, § 70901, subd. (b)(6).) One "minimum 
condition" is the requirement of collegial consulta­
tion with academic senates under certain defined cir­
cumstimces. (§§ 51023, 53200, 53203.) The Chancel­
lor treated the Faculty Senate's Septemtier 2001 letter 
(and subsequent letters) as a minimum conditions 
complaint triggering the office's duty to investigate, 
and on October 23, 2001, he issued the first of sev­
eral legal opiii.ioris'" addressing the ·proposal to replace 
division chairs with full-time deans. 

Legal opinion L 01-26 reported that the Board had 
tabled the proposed change for 90 days to allow for 
co!Jliiiuing informal discussions between the *1030 
DVC faculty and administration. Because the Board 
ha~ taken no action to implement the reorganization, 
the Chancellor observed a formal complaint about the 
lack of collegial consultation was ''.technically prema­
turn." Nevertheless, in order to provide guidance, the 
Chancellor identified. specific changes **298 that 
might require collegial consultation if they were im­
plicated oy the District's actions, but he also repeated 
the:general rule-set forth in his September 1997 advi­
sory opinion on shared governance (legal opinion M 
97-20)-that mere changes to a District's administra­
tive organization do not require collegial consulta­
tion. The Chancellor issued a second opinion almost 
a month later. Legal opinion L 01-31(November15, 
200 I) repeated the prior opinion's conclusion that 
changes in the District's management structure 
"might" require collegial consultation if·they ·.could 
be construed as affecting faculty roles in .governance. 
However, consultation would not be required if the 
change was merely to a past practice rather than to a 
policy. In addition,· because the division chair prac­
tice was outlined in the CBA with United Faculty, the 
Chancellor believed collegial consultation would be 
inconsistent with a regulation exempting the provi­
sions of collective bargaining agreements from such 
consultation obligations (§ 53204). 

The Board fonnally approved the replacement of 
DVC's division chairs with full-time deans in De-

cember 2001, and the Faculty Senate renewed its 
complaint with Chancellor Nussbaum. On July 22, 
2002, the Chancellor issued an exhaustive opinion 
(legal opinion 0 02-19) reviewing all aspects of the 
District's reorganization, including the change from 
division chairs to deans. He concluded the regula­
tions require collegial consultation only for "matters 
that go to the heart of faculty expertise," based on 
"their expertise as teachers and subject matter spe­
cialists and their professional status." Consistent with 
this understanding, the Chancellor's office had devel­
oped a general rule that management reorganizations 
do not require collegial consultation, and the Chan­
cellor discerned no reason to depart from this rule 
with regard to the District's reorganization. Specifi­
cally, because the reorganization concerned only 
management·of'the colleges, it did not. affect "gov­
ernance structures ... related to faculty roles" (§ 
53200, subd. (c)(6)). The Chancellor also found that 
the faculty's role in selecting division chairs was es­
tablished through the collective bargaining process, 
and collegial consultation on the matter was therefore 
preclud_ed. 

On January 8, 2003, the Faculty Senate filed a peti­
tion for writ of mandate (Code Civ. Proc., § I 085) 
against the District and the Board and a complaint for 
declaratory relief against the Chancellor. Later in 
January 2003, counsel for the Faculty Senate sent a 
letter to Chancellor Nussbaum advising him that the 
Senate had just discovered the existence of a District 
policy for the selection of division.chairs. This pol­
icy, which counsel represented had been. in effect for 
many years, was contained in the District's CwTicu­
lum and Instruction Procedure Manual. The Chancel­
lor responded with a fourth *1031 opinion. In legal 
opinion 0 03-13 (May 2, 2003), the Chancellor ob­
served that, just like AP 4111.07, ·there was no evi­
dence the \?:;~vision in question was ever adopted by 
the Board. · The Chancellor therefore continued to 
maintain collegial consultation was noi re.quired, "and 
he reiterated his additional conclusibns that the divi­
sion chair· procedure was not an "academic or profes­
sional matter" requiring consultation (§ 53200, subd. 
(c)) and that the parties' CBA precluded such consul­
tation. 

FN4. Indeed, the Curriculum and Instruction 
provision was simply one of several succes­
sive versions of the procedure originally de­
scribed in AP 4111.07. 
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After a hearing, oa October 13, 2004, the trial court 
entered aa order denying the petition for writ af man­
date and denying "all relief requested· in the com­
plaint for declaratory relief." The court rejected the 
**299 respondents' arguments about the absence of a 
Board policy, interpreting the collegial consultation 
regulations as "applying to established practices; as 
well as to formally approved policies." Further, the 
court found the District arid Board were estopped 
from denying that the division chair structure was an 
approved policy by -their knowledge: and apjirciva1:·or:·:.· 
this job description over the years, through various 
policy and procedure manuals. The court also re­
jected the respondents' assertion that the .CBA pre­
cluded collegial consultation, based on a finding that 
neither side intended the CBA to be·:binding ·on.the,,. 
subject of the division chair management struc­
ture. ms However, the trial court agreed with the re­
spondents that the regtilations did not require colle­
gial consultation because the switch from division 
chairs to deans did not implicate "district and college 
governance structures, as related to faculty roles" (§ 
53200, subd. (c)(6).) The court interpreted the regula­
tions as requiring collegial consultation only when a 
change in a coUege's governing structure diminishes 
the faculty's ability to perform their unique "faculty 
roles," as opposed to roles they might serve in man­
agement. 

FN5. The court also observed this provision 
could not have been a negotiable term in the 

· CBA be~.l\USe modification of a management 
structure was exclusively a management 
prerogative. 

DISCUSSION 

[1][2] In mandate and declarat()ry relief proceedings, 
· we defer.to,the trial.court's.findings of fact if they are· 
support~d by substantial evidence. (Franzosi v .. Santa 
Monica Community College Dist.- (2004) . 118 · 
Cal.App.4th 442, 447, 13 Cal.Rptr.3d 25; Dolan­
King v. Rancho Santa Fe Assn. (2000) 81 
Cal.App.4th 965, 974, 97 Cal.Rptr.2d 280.) Where, 
as here, the material facts are undisputed, the trial 
court's interpretation of the Education Code is subject 
to de novo review. (Franzosi v. Santa Monica Com­
mwiity College Dist., supra, 118 Cal.App.4th at p. 
447, 13 Cal.Rptr.3d 25.) 

[3] The District and the Chancellor, respondents 
herein, both adopt the trial court's interpretation of 
the applicable regulations. Ia addition, both liken 
*1032 the Chancellor's office to a state agency and 
argue the Chancellor's interpretation of the regula­
tions. must be accorded deference unless it is clearly 
erroneous. The District repeats several alternative 
arguments that the trial court rejected (concerning the 
Faculty Senate's standing, lack of a Board-approved 
policy, and the provision regarding division chairs in 
the CBA) and adds a new claim that the collegial 
consultation regulations are invalid because they ex~ . 
ceed the shared governance authority granted to aca­
demic senates by the Legislature. We do not address 
these alternative arguments because we agree with 
the trial court's conclusion that the regulations did not 
require ,collegial. consultation for the specific man­
agement reorganization implemented at DVC. 

I. Legislative and Regulatory Framework 

In 1988, the Legislature enacted Assembly. Bill.No·, 
1725 (AB 1725), which provided for .substantial 
changes in the administration· Eind governance of the 
state's community colleges.FN6 (Stats.1988, ch. 973, 
§§ 1-72, pp. 3087-3144.) AB **300 1725 established 
a statewide board of governors and charged this body 
with establishing minimum standards to govern aca­
demic matters, hiring, administration and govern­
ance. (Stats.1988, ch. 973, § '8, pp. 3102~3105.) 
Amcing several other additions and amendments to 
the Education Code, newly added Education Code 
section 70901, subdivision (b)(l)(E) required the · · 
statewide board of governors to establish: "Minimum 
standards governing procedures established by· gov~ 
erning boards of community college districts to en­
sure faculty, staff, and students the right to participate 
effectively in district and college governance, and the 
opportunity· to express their opinions at- the campus 
level and· .to ensure that these opinions are given 
every reasonable_'co~sidemtion, and the right of aca­
demic senates to assume primary responsibility for 
making recommendations in. the ·areas .of. curriculum 
and academic standards." (Stats.1988, ch. 973, § 8, p. 
3103 ,) 

FN6. We grant the Chancellor's request for 
judicial notice of legislative history concern­
ing AB 1725. Other requests for judicial no­
tice, filed by the Faculty Senate· and amicus 
curiae Academic Senate for California 
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Community Colleges, are denied because 
they concern arguments not addressed in this 
opinion. 

With input from the statewide academic senate, the 
state Chancellor's office and others, the statewide 
board of governors promulgated regulations to im­
plement this "minimum standards" directive for 
shared governance. The regulations direct the govern­
ing boards of local community college districts to 
adopt policies for delegating authority to academic 
senates. Such a policy inust provide, at a minimum, 
"that the governing board ·or its designees will con­
sult collegially with the academic senate when adopt­
ing policies and procedures on academic and profes­
sional matters."(§ 53203, subd. (a).) *1033 "Aca-

.' demic and. professioiiaP'iilatters" are defined· exclu­
sively as: "(l) curriculum, 'including establishing 
prerequisites and placing courses within disciplines; 
[1!] (2) degree and certificate requirements; [1!] (3) 
grading policies; [1!] ( 4) educational program devel­
opment?-[1!] (5) standards or policies regarding stu­
dent preparation and success; [1!] (6) district and col­
lege gove_mance structures, as related to faculty roles; 
[1!] (7) faculty roles and invqlvement in accreditation 
processes, including self-study and annual reports; ['\Il 
(8) polic_i.es for faculty professional ·development ac­
tivities;. ['\Il (9) processes for program review; [1!] 
[and] (10) processes for institutional planning and 
budget development .... " (§ 53200, subd. (c).) Be­
yond. these I 0 subjects, collegial consultation may 
also be required for "other academic and professional 
matters : .. mutually agreed upon bei;ween the govern­
ing board and the academic senate."(§ 53200, .subd. 
(c)(l I).) · 

Collegial consultation 'may take either of two forms, 
as decided by each iocal district. With respect to a 
particular subject, the distriet inay decide to "rely 
primarily upon the advice_ and judgment of _the aca-. 
demic senate," in which case, absent exceptional cir­
cumstances, "the reciimmendatioris of the senate will 
normally be accepted."(§ 53203, subd. (d)(l).) Or, 
the district may elect to require "mutual agreement" 
with the 'academic senate for certain~subjects. In such 
cases, when an agreement is not reached; "existing 
policy shall reniain in effect unless continuing with 
such policy exposes the district to legal liability or 
causes substantial fiscal hardship.!'(§ 53203, subd. 
(d)(2).) 

Jn accordance with these regulations, the District's 
Governing Board adopted Board Policy 1 009, which 
stated that the Governing Board would consult colle­
gially with the District's academic senate "when 
adopting policies and procedures on academic and 
professional matters as defined in Title 5, Section 
53200(c)." Board Policy 1009 sets forth the same 
categories of "academic and professional matters"· 
defined in section 53200, subdivision (c), and it pro­
vides that the Board will "rely primarily upon the 
advice and judgment'' of **301 the academic senate 
with respect to curriculum, degree requirements and 
grading, and will "reach mutual agreement". with the 
academic senate with respect to all other categories. 

II. Collegial Consultation Not Required for Ad-
ministrative Reorganization ...... , .. ,._. · 

As discussed, local community college districts must 
consult collegially with faculty ' senates onlf with 
regard to. specific "academic and professional mat­
ters." (§ 53203.) No one has suggested the parties 
here had a preexisting agreement to consult collegi­
ally about the administrative reorganization that oc­
curred at DVC; thus, the question comes down to 
whether the reorganization comes within one of the 
categories enumerated in section 53200, subdivision 
(c). The only potentially relevant category in section 
53200, as all *1034 parties recognize, is subdivision 
(c)(6), which identifies "district and college govern­
ance structures, as related to faculty roles," as an aca­
demic and professional matter requiring collegial 
consultation ..... 

A. Weight to be Accorded the Chancellor's Opin­
ions 

[4][5] Although the final responsibility for interpret­
ing a statute or regulation rests with the court, judi­
cial deference must· often be accorded to tbe con-

. struction applied by an agency charged with the law's 
administration and enforcement. (fVhitcomb Hotel, 
Inc. v. Cal. Emp. Com. (1944) 24 Cal.2d. 753, 756-
757, 151 P.2d 233; Spanish Speaking Citizens' Foun­
dation, Inc. v. Low (2000) 85 Cal.App.4th 1179, 
1214, 103 Cal.Rptr.2d 75 (Spanish Speaking Citizens 
).) " 'The appropriate degree of judicial scrutiny in 
any particular case is perhaps not susceptible of pre­
cise formulation, but lies somewhere ·along a contin­
uum with nonreviewability at one end and independ­
ent' judgment at the other.' [Citation.] Quasi-
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legislative administrative decisions are properly 
placed at that point of the continuwn at which judi­
cial review is more deferential; ministerial and in­
formal actions do not merit such deference, and 
therefore lie toward the opposite end of the contin­
uum." (Western States Petroleum Assii. v .. Superior 
Court (1995) 9 Cal.4th 559, 575-576, 38 Cal.Rptr.2d 
139, 888 P.2d 1268.) 

regulation is contextual: Its power to persuade is both 
circumstantial and dependent on the presence or ab­
sence of factors that suppoti the merit of the interpre­
tation." (Id. at p. 7, 78 Cal.Rptr.2d I, 960 P.2d 
I 031.)Here, we are considering the Chancellor's in­
terpretation of a regulation, as opposed to his quasi­
legislative act in drafting the regulation itself. "The 
level of deference due to an agency's regulatory in­
terpretation turns on a legally informed, corimon-

[ 6] The parties dispute how much weight, if any, we sense assessment of its merit in the context presented. 
should accord the Chancellor's interpretation of sec- [Citation.]" (State Farm Mutual Automobile Ins. Co. 

: . •tion 53200, subdivision (c)(6). Wheri he was general··· · · v. Quackenbush (1999). 7} Cal.App.4th 65, 71, 91 
counsel'for the statewide board of governors, Chan- Cal.Rptr.2d ~~!.).,More specifically,· the Suprem.e 
cellor Nussbaum persciaally participated in drafting Court has proffered "two broad categories of factors 
the regulations at issue in this. case. Then, as Chancel- relevant to a .court's assessment of the weight due an 
lor of the California Community Colleges, he as- agency's interpretation: Those 'indicating that the 

, .: sum ed. responsibility for enforcing these ·regulations; .. agency has a compa_rative)l.)tt;irpre.tive a.dv.antag~ over 
including the statutory requirement that colleges sat- the courts,' and those 'indicating that the interi>reta-
isfy certain "minimum conditions'~ as a condition of· tion in· ques.tion is probably correct.' [Citations.]" 
receiving state aid.FN7 Responde~ts analogize;..;the · (Yamaha, supra, 19 Cal.4th at p. 12, 78 Cal.Rptr.2d 
Chancellor's office to an administrative agency and I, 960 P .2d 1031.) Both of these factors weigh in 
cite case law holding an agency's interpretatioii. of.its.: , . . favor of according· the ·Chancellor's decision some 
own regulations is controlling unless it'is,piaiili:Y"er:;:.:. . ·· deference. 
roneous or unauthorized. (Calderon v. Anderson 
( 1996) 45 Cal.App.4th 607, 613, 52 Cal.Rptr.2d S46; 
Lusardi Construction Co. v. California Occupational 
Safety & Health Appeals Bd ( 1991) 1 Cal.App.4th 
639, 645, 2 Cal.Rptr.2d 297.) While no precedent 
directly addresses this situation, a rule affording such 
great deference to legal opinions issued by the Chan­
cellor's office appears to be precluded by Yamaha 
Corp. of America v. State Bd. of Equalization**302 
(1998) 19 Cal.4th 1, 78 Cal.Rpq.2d 1, 960 P.2d 
103 l(Yamaha ). 

FN7. This authority was delegated to the 
Chancellor by the statewide board of gover­
nors purstiant to Education Code section 
70901, subdivision (d). 

[7] In Yamaha, the Supreme Court distinguished be­
tween the level ofjudicia\.deference .to be accorded 
to quasi-legislative acts, in which an agency "1035 
exercises its delegated lawmaking power, as com­
pared with interpretive acts, in which an agency in­
terprets the meaning or legal effect of a statute or 
regulation. (Yamaha, supra, 19 Cal.4th at pp. 7, 10-
11, 78 Cal.Rptr,2d I, 960 P.2d 1031.) Whereas courts 
are bound by an agency's rulemaking, so long as it is 
authorized by the enabling legislation, "the binding 
power of an agency's interpretation of a statute or. 

[8][9] An agency has a potential interpretive advan­
tage over the courts if it has developed a specialized 
expertise, " 'especially where the legal text to be in­
terpreted is technical, obscure, complex, open-ended, 
or entwined with issues of fact, policy, and discre­
tion."' (Yamaha, supra, 19 Cal.4th at p. 12, 78 
Cal.Rptr.2d 1, 960 P.2d .1031.) Although the specific 
regulations at issue are not highly technical, they are 
part of a complex regulato,ry system of shared gov­
ernance that is very familiar to the Chancellor's office 
but essentially foreign to· the courts. " 'A court is · 
more likely to defer to an agency's interpretation of 
its own regulation than to its interpretation of a stat­
ute, since the agency is lil1ely to be intimately famil­
iar with regulations .it. authored and sensitive to the 
practical implications of one interpretation over an­
other:' [Citation.]" (Ibid. )As is apparent from decla­
rations <\nd other opinions in the.record, the Chancel~ 
!or's office routinely issues opinion~ advising col­
leges and academic sen.ates abou~ whether collegial · 
consultation is required for sp~cific changes in policy 
or procedure. Because the Chancellor is thus " 'irnc 
mersed in administering' " th~ collegial consultation 
regulations, he t;<\n be expected to have " 'an intimate 
lmowledge of the problems dealt with inthe. [regula" 
tions} and the various administrative consequences. 
arising from particular interpretations. Jn contrast, ·a 
generalist court that visitS a particular regulatory stat-
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ute only infrequently Jacks the advantage arising out 
of specialization."' (Spanish Speaking Citizens, su­
pra, 85 Cal.App.4th at p. 1215, 103 Cal.Rptr.2d 75, 
quoting Asimow, The Scope of Judicial Review of 
Decisions. of Administrative Agencies (I 995) 42 
UCLA L.Rev. 1157, 1195-1196.) 

[ 1 O] *1036 With respect to whether an agency's deci­
sion is "probably correct" (Yamaha, supra, 19 
Cal.4th at p. 12, 78 Cal.Rptr.2d 1, 960 P.2d 1031), 
factors suggesting such correctness include: (I) i11di­
cations**303 that the interpretation was carefully 
considered by senior agency officials; and (2) evi­
dence that the agency has consistently maintained its 
interpretation, especially over a long period of time. 
(Id. at pp. 12-13, 78 Cal.Rptr.2d 1, 960 P.2d 1031; 
Spanish Speaking Citizens, supra, 85 Cal.App.4th at 
p. 1215, 103 Cal.Rptr.2d 75.) The Chancellor issued 
four legal opinions addressing the issues in this case. 
These opinio11s, especially the final two, co11tain ex­
haustive. analyses of the Faculty Senate's complaints, 
and they."were drafted by the Chancellor's chief legal 
counsel. lt is hard to envision evidence of a more 
careful consideration than. occurred here. 

The record also demonstrates that the Chancellor has 
maintained a consistent interpretation of the phrase 
"district and college governance structures, as related 
to faculty roles" (§ 53200, subd. (c)(6)). ln 1997, the 
Chancellor issued an advisory opinion addressing 
several questions about the shared governance regu­
lations. One question asked, "Must the district con­
sult collegially on the administrative organization 
chart of the college?" The Chancellor answered, "No. 
Neither the governing· board nor its designee(s) are 
requjred ·to 'consult collegially' with the academic 
senate regarding organization of the district admini­
stration, but the board would certainly have the dis­
cretion to' do so if it wished." FN• The following year, 
the Chancellor applied this interpretatio.n to a specific 
set· of facts when he addressed a reorganization pro­
posed by the Los Angeles Community College Dis­
trict. In response to the Los Angeles district's claim 
that collegial consultation was not required, the 
Chancellor's July 2, J 998 opinion explained: "A par­
ticular change in the administrative organization of a 
district may or may not affect academic and profes­
sional matters; but if it does, the governing board 
would have an obligation to consult with the aca­
demic senate before approving the change ill admill­
istrative structure. In other words, a district is free to 

revise its administrative organization chart without 
consulting the academic senate, but if the changes in 
administrative structure also implicate academic and 
professional matters then there is an obligation to 
consult collegially before the policy is adopted." The 

. Chancellor concluded the Los Angeles reorganization 
went "well beyond merely changing the administra­
tive organization" of the district. In addition to 
changing fiscal planning and budgeting processes, the 
reorganization affected "faculty roles i11 governance" 
because it altered the local district's procedures for 
determining curriculum. Here, because the "1037 
District's switch from division chairs· to deans is a 
much narrower reorganization and does not affect 
curriculum or other academic matters, the Chancel­
lor's current interpretation of section 53200, subdivi­
sion (c)(6) is consistent witb his opinion in the Los 
Angeles case that collegial consultation is required 
only when an administrative reorganization affects 
academic and professional matters. 

FN8. The Chancellor added that, although 
collegial consultation was not required, it 
would "probably be a good practice" for the 
district to inform faculty, staff and students 
and solicit their views before finalizing a re­
organization. The record indicates the Dis­
trict took part in extended informal discus­
sions with DVC faculty before it imple­
mented the reorganization. 

[11] Accordingly, we conclude some weight should 
be afforded to the Chancellor's consistent interpreta­
tion that section 53200, subdivision (c)(6) does not 
require collegial consultation for management reor­
ganizations, and to his carefully considered opinion 
that the District was not required to consult coUegi­
ally before implementing the reorganization **304 at 
issue in this case. However, this conclusion does not 
relieve us of the obligation to interpret the meaning 
of the regulation ourselves. "whatever the force of 
adrninistrati ve construction, however, final responsi­
bility for the interpretation of the Jaw rests with the 
courts. 'At most administrative practice is a weight in 
the scale, to be considered but not to be inevitably 
followed .... While we are of course bound to weigh 
seriously such rulings, they are never conclusive.' 
[Citation.]" (Whitcomb Hotel, inc. v. Cal. Emp. Com., 
supra, 24 Cal.2d alp. 757, 151P.2d233.) 

B. De Novo Review Supports Chancellor's Inter-
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pretation 

[I 2](13) Rules governing the interpretation of stat­
utes also apply to interpretation ofregulations. (Span­

. ish Speaking Citizens, supra, 85 Cal.App.4th at p. 
1214, 103 Cal.Rptr.2d 75 .) "In intel-preting regula­
tions, the court seeks to ascettain the intent of the 
agency issuing the regulation by giving effect to the 
usu~] meaning of the language used so as to effectu­
ate the purpose of the law, and by avoiding an inter­
pretation which renders any language mere surplu­
sage. [Citation,]n(Mqdern. PailJI: & Body Supply'. Inc. 
v. State Bd. of Equalizaliol'j,(2001) 87 CaLApp.4th 
703, 708, 104 Cal.Rptr.2d 784.) 

·The. Chancellor detenniiied the reorganization at is-
. ' ·.,·.::sue 'in this case did, nc;>t.requin: coilegial consultation. 

because tl1e . Distri~t's admjii,istrative organization 
could not be construed as. a "district or college gov­
ernance strucwe"· C§ ·53200; stibil.' (c)(6)). Unlike 
curriculum committees or budget committees, which 
clearly function in college governance: tf1e Chancel-·: 
i6r.'q6nduded the process o( choci~in~ m~nagers of 
various college divisions is adrriinistrative in natiire. 
This concfosioii is rea'sonable,"'and it if consistent 
with the preexisting rule that collegial consultation is 
not required for admini~ative reorganizations that 
do not impact academic matters, such as curriculum. 

Moreover, without regard to whether management by 
division chairs or deans constitutes a "district or col­
lege governance structure," it seems *1038 clear that 
this .. rnanagen:ient system is not "reiated to faculty 
roles." As the .trial court observed, the. phrase ·"as 
related to faculty roles" in section 53200, subdivision 
(c)(6) Hcts as a limitation imposed on the general sub-' · 
ject of "district and college governance structures." 
Thus, only when a district seeks to change aspe'cts of 
such governance structtires that are related to "faculty 
roles"-such as,. for exaIIJple, curriculum or faculty 
hiring committees-must it consult collegia\ly with the· 
faculty. The regulations do not define "faculty roles." 
However, all other "academic and professional mat­
ters" defined in section 53200, subdivision (c) con­
cern subjects that are within the unique expertise of 
faculty members, as opposed to administrators or any 
other specialists. These matters concern.the develop­
ment of academic programs and curricuh.irn (§ 53200, 
subds. (c)(l), (2), (4), (9)), assessment of students 
and their progress toward degrees (§ 53200, subds. 
(c)(2), (3), (5)), professional development for faculty 

(§ 53200, subd. (c)(8)), and institutional development 
with respect to accreditation, review of existing aca­
demic programs, future planning and budgeting (§ 
53200, subds. (c)(7), (9), (10)). Consistent with these 

. other defined "academic and professional matters," 
we construe· the term "faculty roles" in subdivision 
(c)(6) as referring to the -traditionally understood 
roles faculty members play in a college. Faculty 
members are uniquely qualified to instruct students_ 
and assess their work, to design and implement cur­
riculum, to develop the college's educational offer­
ings, and to address broader institutional issues such · 
as **305 accreditation and budgeiiiig to. i:he extent 
these issues depend upon or impaCt student instruc­
~.ion. No evidence in the record, however, suggests 
faculty members at DVC ·are uniquely qualified to 

. manage their peers· or •to. decide whi9g _ l)?~llage!l1ent . 
structure the college should use:. "· · · · .. "·· · · · 

The Faculty Senate advances two arguments against 
this constru'ttion. First, the Senate argues the Dis" 
trict's management structure is.related to faculty roles 
because DVC faculty members previously had a 
"role"-i.e., a function they performed-in selecting 
their managers and occasionally serving as managers 
themselves. In other words, because, through long­
standing practice, the DVC faculty .once played a role 
in· college ,management, no change in management 
affecting this role could be 1accomplished without 
collegial consultation. This ·interpretation renders the 
definition of "faculty roles" in section 53200, subdi­
vision (c)(6) entirely contextual, dependent in any 
given .case on the faculty's history of involvement in a. 
particular area. Such a broad construction would un­
dermine. the iridependent:statutory authority of local 
governing.boards to manage the colleges in their dis­
tricts. (Ed.Code, § 70902.) In addition, it could prove 
unworkable in practice if districts were required to 
engage in the formal process of collegial consultation 
for every administrative practice that marginally in­
volved faculty. (See Spanish Speaking Citize,ns." SU- -

pra, 85 Cal.App.4th at p. 1214, l 03 Cal.Rptr.2d 75 .. 
[court' should consider consequences that might flow 
from a particular construction *l 039 in interpreting a 
statute or regulation].) In short, the faculty's .past par­
ticipation does not convert the District's reorganiza­
tion of purely managerial.positions intu an "academic 
or professional matter" requiring collegial consulta­
tion. 

Second; reaching back to legislative history, the Fae-
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u lty Senate argues section 53200 must be interpreted 
broadly consistent with the purpose of AB 1725, 
which was to expand the role of faculty in shared 
governance. However, the Senate's characterization 
of AB 1725 is far too narrow. This bill enacted com­
prehensive reforms of all aspects of the state's com-. 
munity college system, and we find no indication in 
the legislative history to support the Senate's view 
that a primary purpose of the statute was to increase 
faculty's ability to participate in purely administrative 
decisions concerning their colleges. On the contrary, 
among numerous other declarations, AB 1725 stated: 
"lt is the intent of the Legislattire that the California 
Community Colleges be governed under an efficient 
and flexible system.... The Legislature recognizes 
that the California Community Colleges is a state-

. wide system. with common stand~rds and practices .... , .. 
governing local initiative and control. The Legisla­
ture therefore finds and declares that clarifying and 
strengthening the respective roles of the Board of 
Governors and the Chancellor of the California 
Cornrnl!!li.ty Colleges will enhance the efficiency and 
flexibility of the system." (Stats.1988, ch. 973, § 3, p. 
3093.) Thus, the Legislature envisioned clearly de­
fined and enhanced powers for these administrators. 
With respect to shared governance, AB 1 725 stated: 
"It is a general purpose of this act to improve aca­
demic quality, and to that end the Legislature specifi­
cally intends to authorize more responsibility for fac­
ulty members in duties that are incidental to their 
prima1y prafessionol duties." (Stats. 1988, ch. 973, § 
4(n), p. 3096, italics added.) This purpose of enhanc­
ing faculty responsibility "incidental to their primary 
professional duties" is consistent with the interpreta­
tion of section 53200; subdivision (c)(6) we reach 
here-i.e., districts must consult collegially with fac­
ulty for changes in college governance when such 
changes **306 are related to the faculty's acknow !­
edged areas of expertise. Although the Legislature 
clearly intended to expand the participation of faculty 
(and students) in college governance, the language of 
AB 1725 does not indicate a legislative intent to en­
cow·age faculty involvement in purely administrative 
matters.FN9 

FN9. In its reply brief and at oral argument, 
the Faculty Senate urged us to rely on Irvine 
Valley College Academic Senate v. South 
Orange County Community College Dist. 
(2005) 129 Cal.App.4th 1482, 29 
Cal.Rptr.3d 336(Jrvine Valley) as a "mirror 
image" of this case. The Irvine Volley deci-

sion construed a specific statute, Education 
Code section 87360, which expressly re­
quires a governing board to reach joint 
agreement with the academic senate in de­
veloping faculty hiri11g procedures. Based on 
this statute's language and legislative his­
tory, Irvine Valley concluded the Legislature 
intended academic senates to have a role in 
developing hiring procedures. (Irvine Valley, 
supra, 129 Cal.App.4th at pp. 14 91-1492, 29 
Cal.Rptr.3d 336.) The court never consid­
ered the regulation before us, or whether, for 
purposes of this regulation, faculty have an 
aclmowledged "role" in choosing their man­
agers. Irvine Valley is also notable for its re­
jection of the community college district's 

·argument that requiring a joint agreement· 
with faculty would give academic senates an 
w1fair "veto" in the process of creating hir­
ing policies. (Id. at p. 1492, 29 Cal.Rptr.3d · 
336.) Because we do not reach the District's 
argument that the collegial consultation: 
regulations here give greater power to aca­
demic senates than is statutorily pe1111itted, 
we have no occasion to consider the validity 
of Irvine Volley's observations on this point. 

*1040 DISPOSITION 

The judgment is affirmed. Appellant shall bear costs 
on appeal. 

PARRILL! and POLLAK, JJ., concur. 
Cal.App. 1 Dist.,2007. 
Diablo Valley College Facult)> Senate v. Contra 
Costa Community College Dist. 
148 Cal.App.4th 1023, 56 Cal.Rptr.Jd 294, 217 Ed. 
Law Rep. 877, 07 Cal. Daily Op. Serv. 2998, 2007 
Daily Journal D.A.R. 3801 

END OF DOCUMENT 
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H 
Court of Appeal, Fifth District, California. 

Carol FIORENTINO et al., Plaintiffs and Appella11ts, 
v. 

CITY OF FRESNO et al., Defendants and Respon­
dents. 

No. F050578. 

April 5, 2007. 
Certified for Partial Publication. FN' 

FN* This opillion is certified for publication 
with .the. exception of the part subtitled Re­
lief Under Code of Civil Procedure section 
473 under the heading FACTS AND PRO­
CEEDINGS, and parts III.-V. ilnder the 
lieadillg DISCUSSION. 

As Modified May 4, 2007. 
Review Denied July 18, 2007. 

Background: Association of taxpayers and its mem­
ber filed petition for a writ of mandate to e11force the 
California Environmental Quality Act (CEQA) as to 
city's resolution to charge homeowners for water 
based on volume of water used. The Superior Court, 
Fresno County, No. 05CECG02617, Rosendo Pella, 
Jr., J., dismissed petition and subsequently denied 
plaintiffs relief from the dismissal.They appealed. 

Holdfogs: The Court of Appeal, Dawson, J., held • 
that: 
(I) dismissal of petition w~s mandatory for failure to 
file request for hearillg withill 90 days of filillg ac­
tion; 
(2) late-filed request for hearillg cjid not cure viola­
tion of 90-day deadlille; and 
(3) Court of Appeal would not create an exception io 
the 90-day deadlille for circumstances where request 
for hearillg was filed after deadlille but before motion 
to dismiss. 

Affirmed. 

West Headnotes 

[1] Appeal and Error 30 €=>842(1) 

30 Appeal and Error 
30XVJ Review 

30XVI(A) Scope, Standards, and Extent, in 
General 

30k83 B Questions Considered 
30k842 Review Dependent on Whether 

Questions.Are of Law or of Fact 
· 30k842( 1) k. In General. Most Cited 

Cases 
The Court of Appeal independently reviews ques­
tions of law,, )¥hich illclude issues of statutory con­
struction and the application of that construction to a 
set ofundisputed foets:' · · .. · • · · · · · 

12] Environmental Law 149E €=>669 

l 49E Environinental Law 
149EX1Il Judicial Review or Intervention 

149Ek668 Time for Proceedillgs 
149Ek669 k. In General. Most Cited ·Cases 

The statutory language ,providillg a petitioner ill an 
action or proceedillg alleging noncompliance with 
California Environmental Quality Act (CEQA) "shall 
request a hearing within 90 days from the date of 
filing the petition" was not ambiguous; either on its 
face or latently, with respect to creatillg a filing dead­
lille. West's Ann.Cal.Pub.Res.Code§ 21167.4(a). 

[3] Environmental Law t49E €=696 

149E Environmental·Law"::"··::.:··· 

lief 

149EX1II Judicial Review or Intervention 
149Ek694 Determination, Judgment, and Re-

I 49Ek696 k. D.ismissal. Most Cited Cases 
Use of the word "or" in statute providing a petitioner 
ill an action or proceeding alleging noncompliance 
with California Environmental Quality Act (CEQA) 
shall request a hearillg within 90 days from the date 
of filillg the petition or shall he subject to dismissal 
was not ambiguous and plainly meant that' if the 
mandatory requirement for filing a request for hear­
illg was not met, then the statutory alternative ap­
plied. West's Ann.Cal.Pub.Res.Code§ 2ll67.4(a). 

[4] Statutes 361 €=197 
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361 Statutes 
361 VJ Construction and Operation 

361VI(A) General Rules of Construction 
36lk187 Meaning of Language 

36 I kl 97 k. Conjunctive and Disjunctive 
Words. Most Cited Cases 
The plain and ordinary meaning of the word "or" in a 
statute is to mark an alternative such as "either this or 
tbat." 

[5] Environmental Law J49E <€::=696 

149E Environmental Law 
149EXIII Judicial Review or Intervention 

149Ek694 Determination, Judgment, and Re­
. iief 

l 49Ek696 k. Dismissal. Most Cited Cases 
Under the plain meaning of the statutory. language, a 
California Environmental Quality Act (CEQA)' action 
~ust be dismissed when a timely request,for. h.earing 
IS not filed, provided that. a motion is made by any 
interested party or' · ·the court. West's 
Ann.Cal.Pub.Res.Code § 21I67.4(a). 

[6] Environmental Law 149E <€::=696. 

149E Environmental Law 
149EX111 Judicial Review or Intervention 

I 49Ek694 Determination, Judgment, and Re-
lief 

149Ek696 k. Dismissal. Most Cited Cases 
Dismissal of petition for a writ of mandate filed by 
association of taxpayers and its member to enforce· 
the California Environmental Quality Act (CEQA} as 
to city's resolution to charge homeowners for water 
based on volume of water used was mandatory for 
failure to file request for hearing within 90 days of 
filing action, where city, as an interested party, made . 
a motion to dismiss. West's Ann.Cal.Pub.Res.Code § 
21167.4(a). 
See 12. Witlcin, Summaiy of Cal. Law (10th ed. 2005) 
Real Property, § 858; 9 Miller & Starr, Cal .. Real 
Estate (3d ed. 2001) § 25:194; Ca/.Jur. 3d, Pollution 
aild Conservation Laws, § 656; Cal. Civil Practice 
(Thomson/Wes! 2003) Environmental Litigation, § 
8:29. 
\7] .Environmental Law 149E €:=>671 

149E Environmental Law 

149EXIII Judicial Review or Intervention 
l 49Ek668 Time for Proceedings 

149Ek671 k. Accrual, Computation, and 
Tolling. Most Cited Cases 
The late-filed request of association of taxpayers and 
its member for hearing on petition for writ of man­
date to enforce the California Environmental Quality 
Act (CEQA) as to city's resolution to charge home­
owners for water based on volume of water used did 
not cure the violation of requirement that they file a 
request for hearing within 90 days of filing the ac­
tion. West's Ann.Cal.Pub.Res.Code§ 21167.4(a). 

[8] Statutes 361 ~47 

361 Statutes· 
. 36il'Enactme'nt, Requisites, and Validity in Gen­

eral 
361 k45 Validity and Sufficiency of Provisions 

361k47 k. Certainty and Defmiteness. Most 
Cited Cases · 
A statute need not identify explicitly all of the factual 
situations that might fall within its general rule; only 
relevant facts need be ·expressed by the I;egisfature 
when creating a g_~neral rule. · 

[9) Environmental Law 149E ~671 

l49E Environmental Law 
149EXIII judicial Review or Intervention 

149Ek668 Time for Proceedings 
149Ek671 k. Accrual, Computation, and 

Tolling. Most Cited Cases 
Court of Appeal would not create an·exception to the 
90-day' deadline for requesting hearing in an action or 
proceeding alleging noncompliance with California 
Environmental Quality Act (CEQA) for circum­
stances where the request for hearing was filed after 
the deadline but before the motion to dismiss, as the 
Legislature did not :express one; nothing in CEQA 
conditioned dismissal on the filing o'f a motion to 
dismiss before a late-filed request for hearing. West's 
Ann.Cal.Pub.Res.Code§ 21167.4(a): · · 
**31 Griswold, LaSalle, Cobb, Dowd & Gfo, Ray­
mond L. Carlson, Hanford, and Kristine M. Howe for 
Plaintiffs and Appellants. 

Hatch & Parent, Lisabeth D. Rothman and Robert J. 
Saperstein, Santa Barbara, for Defendants and . Re­
spondents. 
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*598 OPINION 

DAWSON,J. 

Appellants contend that the superior court committed 
reversible error when it dismissed their petition for a 
writ of mandate to enforce the California Environ­
mental Quality Act (CEQA) FNI and subsequently 
denied them relief from the dismissal under Code of 
Civil Procedure section .4 73. 

FN I. Public Resources Code section 21000 
et seq. All further statutory references are to 
the Public Resources Code unless otherwise 
·indic~ted... .-. "· .. 

We conclude. that the superior court correctly inter-
. preted and app]ie.d the dismissal provisions contained 

in section 21167.4. Dismissal of the CEQA petition 
occurrecLbecause appellants did not file a request for 
hearing~within 90 days of filing their petition, as was 
required by subdivision (a) of section 21167.4. Fure 
thermore, filing a request for hearing on the 91 st day 
did not cure the failure to meet the deadline, even 
though it was filed before the motion to dismiss. 

In addition, in an unpublished part of this opinion, we 
concludiHhe .superior court did not abuse its discre­
tion when it denied relief under the discretionary re­
lief provisions of Code of Civil Procedure section 
473. 

**32 Accordingly, the order dismissing the CEQA 
action is affinned. 

*599 FACTS AND PROC.EEDINGS 

Appellant Carol Fiorentino alleged that she owned 
property in an unincorporated portion of Fresno 
County that is supplied with water by the City of 
Fresno at a fixed or flat rate. 

Appellant San Joaquin Valley Taxpayers Association 
alleged that it was a nonprofit unincorporated asso­
ciation of taxpayers fanned to fight the wrongful 
imposition of taxes, charges, fees, and assessments. 
Appellant Fiorentino is a member of the San Joaquin 
Valley Taxpayers Association and has acted as its 
treasurer and custodian of its books and records. 

In 2005, the City of Fresno and its city council (col­
lectively, City) adopted resolution No.2005-311 titled 
"A Resolution of the Council of the City of Fresno, 
California, Certifying the Finding of Conformity for 
the Long-Term Renewal of the Central Valley Project 
('CVP') Contract with the United States Bureau of 
Reclamation and Authorizing the Department of Pub­
lic Utilities to Execute the Long-Term CVP Con­
tract.', 

Appellants allege that in 2004 representatives of City 
and the United States Bureau of Reclamation negoti­
ated the renewal of a contract made in 1961 under 
which the United States agreed to deliver to City 
60,000 acre-feet of Ciass I water per year from 
March 1, 1966, through March"'l;'2006. Cla:ss'J water 
refers to the first 800,000 acre-feet of water of the 
San Joaquin River, which is considered a firm water 
supply that is available each year. 

Appellants allege that all of the actions leading to the 
adoption of the resolution constitute a project for 
purposes of CEQA. Appellants further allege that the 
project includes a plan to (!) fit meters on all homes 
located in City and (2) charge for water based on 
volume of water used as measured by the meters. 
Appellants allege City's longstanding practice has 
been to charge flat rates for water supplied to homes. 
Appellants allege this plan will raise monthly utility 
bills, which currently average about $66 per month in 
City. 

Appellants challenged City's adoption of resolution . 
No.2005-311 by filing a petition for writ of niandate 
that included four causes of action. Each cause of 
action alleged a violation of CEQA. The first cause 
of action alleged the environmental review docu­
ments prepared by City in connection with the project 
were inadequate because they failed to consider all of 
the significant environmental impacts and cumulative 
impacts of the project. The second cause of action 
alleged City did not adequately address feasible miti­
gation measures. The third cause of action alleged 
City failed to adopt an environmentally superior al­
ternative. The fourth cause of action alleged City 
performed an inadequate evaluation of environmental 
impacts of water diversion *600 and extraction on 
water quality, particularly the withdrawals required t~ 
serve new development that is dependent in whole or 
in part on water saved by imposing metered water 
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rates. 

Appellants filed their petition for a writ of mandate to 
. enforce CEQA on Friday, August 19, 2005. 

On November JO, 2005, the parties met and con­
ferred regarding settlement of the matter in accor­
dance with section 21167.8. At the meeting, City 
requested additional time to compile the record of 
proceedings, and appellants agreed to the request. 

Late Request for Hearing and Resulting Dis­
missal. 

Appellants filed a request for bearing under section 
21167.4, subdivision (a) on friday, November ,l 8, 
2005. Novelliber ,..;;33 ·is; 20os;·was 91 days.after 
August 19, 2005. The request for bearing proposed 
( l) a deadline for the service and filing of the record 
of proceeding, (2)" a briefing schedule, and (3) a hear­
ing on the petition during the week: of May 22, 2006. 

On Novembt;r 21, 2005, City filed a motion to dis­
miss' that 'aiiseited appellants failed to request a hear­
ing within 90 days from the daie they filed the peti­
tion and, as a result, section 21167.4, subdivision (a) 
mWJdated dismissal of the petition. Appellants filed 
an opposition to the motion to dismiss and three dec­
larations in support of their opposition. 

The motion to dismiss was heard by the superior 
court on December 16, 2005, and was taken under 
advisement. On December 28, 2005, the superior 
court issued a nine-page document titled "Rulirig," 
which included the statement that -~'th~ motion to 
dismiss must be granted because dismissal is manda­
tory .... ". 

Relief Under Code of Clvil Procedure section 473 
' fN•• ~ : ·. . . •. 

FN** See footnote•, ante. 

*601 Orders 

The attorneys representing City submitted a proposed 
order dismissing the action without prejudice. The 
superior court signed '.and filed the order on May 23, 
2006. Notice of entry of the order was served on ap­
pellants on May 31, 2006. 

On June 2, 2006, appellants filed a notice of appeal 
that referenced the order entered on April 20, 2006, 
and the order filed on May 23, 2006 . 

DISCUSSION 

I. Appealability 

We assume without deciding that the order of dis­
missal and the order denying relief wider Code of 
Civil Procedure section 473 are properly before this 
couit. 

Il. Motion to Dismiss 

City based its motion to dismiss on section 21 I 67.4. 
Appellants argue the motion to dismiss was granted 
·improperly because they filed the requ·est for hearing 
before City filed its motiori to dismiss. B'ecause the 
request for bearing was filed before the motion to· 
dismiss, appellants contend the motion to dismiss 
·was moot. 

A. Applicable Statutory and Regulatory Language 

Subdivision (a) of section 21167.4 prqvides that "[i]n 
any action or proceeding allegirig noncompliWlce 
with [CEQA], the petitioner shall request *602 a 
hearing within 90 days from the date of filing the 
petition or shall be subject to dismissal on the court's 
own motion or on the motion of any. party interested 
in the action or pro_ceeding." 

The regulation that corresponds to section 21167.4 is 
California Code of Regulations, title 14, section 
15232, which provides: "in a writ of mandate pro-

. ceeding challenging approval of a project under 
CEQA, the petitioner shall, within 90 days. of filing 

. the petition, request a hearing or otherwise be subject.: 
to dismissal on the court's own motion or on the mo­
tion of any party to the suit." This regulation restates, 
with slight variations, the original version of section 
21167.4, which was enacted in.J980. (Stats.1980, ch. 
131, § 3, p. 304, eff. May 28, 1980.) 

**34 Appe!lWJts contend that Code of Civi! Proc~­
dure section 1005.5 is relevWJt to understanding tberr 
argument regarding the significance of fil~g the re­
quest for hearing before City filed its mot10n to dis-
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miss. Code of Civil Procedure section 1005.5 pro­
vides: 

"A motion upon all the grounds stated in the written 
notice thereof is deemed to have been made and to 
be pending before the court for all purposes, upon 
the due service and filing of the notice of motion, 
but this shall not deprive a party ofa hearing of the 
motion to which he is otherwise entitled." (Italics 
added.) 

B. Standard of Review 

[l] Appellants' argument presents a question of statu­
tory construction. We independently review ques-

.. tioris of .law, which include issues of (1) statutory 
construction and (2j the application of th&Cc6nstruc'.' ' 
tion to a set of undisputed facts. (Coburn v. Sievert 
(2005) 133 Cal.App.4th 1483, 1492, 35 Cal.Rptr.3d 
596(Coburn ).) 

•1•• '~Si. 

C. ~ules. of Statutory Construction 

The principles for deterrriining the meaning of a stat­
ute have beeri set forth in detail by this court in 
Coburn;· supra, 133 Cal.App.4th at pages 1494 
through' -1496, 35 Cal.Rptr.Jd 596. We will not re­
state those principles here. 

D. Meaning of Section 21167.4, Subdivision (a) 

1. Deadli11e for requesting a !tearing 

[2] F~st, we conclude that the statute~ language t1iat . 
provides a "petitioner shall request a hearing within 
90 days from the date of filing the petition" is not 
ambiguous on its face with respect to creating a filing 
deadline. Second, appellants have not shown that the 
language contains a *603 latent ambiguity. Jn short, ·it . 
means what it plainly says-the request for a hearing 
must be filed within 90 days from the date the peti­
tion was filed. (See Coburn, supra, 133 Cal.App.4th 
at p. 1495, 35 Cal.Rptr.3d 596 [facial and latent am­
bigui_ty].) 

The un?isputed facts of this case establish that appel­
lants failed to comply with this statutory language. 

2. "Or" 

(3][4] The mandatory 90-day deadline is connected to 
the clause about dismissal by the word "or." The 
plain and ordinary meaning of the word "or" is "to 
mark an alternativ'e such as 'either this or that' [cita­
tions]." (Houge v. Ford (1955) 44 Cal.2d 706, 712, 
285 P .2d 257 .) Therefore, the use of the word "or" in 
section 21167.4, subdivision (a) is not ambiguous. It 
plainly means that if the mandatory requirement for 
filing a request for hearing is not met, then the statu­
tory alternative applies. 

3. Dismissal 

(5) The alternative to the timely filing ofa' request for 
hearing is that the petitioner "shall be subject to dis­
.missal on the court's own motion or on the motion of 
· aii§ party interested .... " (§ 21 i67A, subil: (a).) This 
language is plainly mandatory. (§ 15 [" 'Shall' is 
mandatory"); Guardians of Elk Creek Old Growth v. 
Department of Forestry & Fire Protecti;'i?. (200 l) 89 -· 
Cal.App.4th 1431, 1435, 108 Cal.Rptr.2d 259.) It is 
also conditional. The condition is that a motion inust 
be made by an interested party or by the court itself. 
No other conditions for dismissal are set forth in the 
statutory language. Consequently, under the plain 
meaning of the statutory language, a CEQA action 
must be dismissed when a timely request for hearing 
is riot filed, provided that a motion is made by any 
interested party or the court. 

*"35 [6] The undisputed facts of this case establish 
that City is an interested party and that City made a 
motion to dismiss. Thus, the conditional language 
expressed in the statute was satisfied,. and dismissal _ 
was mandatory. 

4. Appellailfs' arguments 

First, appellants argue that City's motion to dismiss 
was inade and pending "for all purposes" as of No­
vember 21, 2005; as that phrase is used in Code of 
Civil Procedure section 1005.5. Appellants contend 
the motion "vhi_s filed after the Request for Hearing 
and was therefore moot, as the condition complained 
of, failure to file a request for hearing within 90 days 
of filing the action, no longer existed when the dis­
missal motiori 'was filed and served."' 

[7] *604 We disagree, This argument is wrong on the 
facts. When City filed and served its motion to dis­
miss, a request for hearing had not been filed within 
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90 days from the date the petition was filed. In other 
words, a violation of the 90-day deadline existed at 
the time the motion to dismiss was filed, and the vio­
lation still exists today: The late-filed request for 

. hearing did not cure the violation. Section 21167.4 
does not mention any cure for late-filed requests. 
Furthermore, we will not conclude the Legislature 
intended to imply a cure provision because such a 
provision would directly contradict the language used 
to create the 90-day deadline. (See Code Civ. Proc., § 
1858 [when construing a statute, judges may not in­
sert what Legislature has omitted].) 

Stated otherwise, appellants' argument has it exactly 
backwards. City has not sought the retroactive appli­
cation of ·its motion to dismiss. Rather, appellants 

·have asked; in' effect; that their late-filed request for 
hearirig be given retroactive effect so that the viola­
tion of the mandatory 90-day deadline is deemed to 
no longer exist. 

Second, appellants argue that the "phrase 'shall be 
subject to dismissal' suggests that a: CEQA claimant 

·risks dismissal if the request for hearing is not filed 
by the 90th day, but that this risk may be cured if the 
request is filed before the.motion to dismiss." Appel­
lants point out that section 21167.4 does not address 
the specific circumstances where the request for hear­
ing is filed after the 90-day deadline but before the 
motion to dismiss. Because the statutory language 
does not explicitly address this specific factual situa­
tion, appellants contend the only fair import of the 
sta_tutory language is that the request may be filed 
after the 90-day deadline. 

[8)[91 These aiguments are not convincing. The lit­
eral language of subdivision (a) of.section 21167.4 
applies to the factual situation presented in this case 
as well as others. Furthermore, a statute need not 
identify explicitly all of the factual, situations that 
rnight fall within its general rule. Only relevani facts 
need be expressed.by the Legislature when creating a 
general rule. It follows that, if the Legislature had 
intended \IJe filing cih request for hearing a,fter the 
deadline to be relevant to whether the CEQA Jlro­
ceeding was dismissed, it l'(oultl hav,e s~id so. Thus, 
we will not create an exception to the 90-day dead­
line where the Legislature did not express one. (Code 
Civ. Proc., § 1858.) 

Appellants are correct in observing that the phrase 

"shall be subject to dismissal" is consistent with the 
existence of one or more conditions that must be met 

· before dismissal is mandatory. Appellants are ""36 
wrong, however, in identifying the applicable condi­
tion. It is plainly set forth in the statute-a *605 mo­
tion by the court or an interested party. Nothing in the 
statute also conditions dismissal· on the filing of a 
motion to dismiss before a late-filed request for hear­
ing. 

5. Summary 

The meaning of the language used in section 
21167.4, subdivision (a) is unambiguous. It requires 
superior courts to grant a motion to dismiss filed by 
an interested party when a CEQA · P.etiticiner has 
failed to file a request for bearing within 90 days 
from the date of filing the petition. PN

2 Furthermore, 
dismissal is mandatory regardless of whether a re.­
quest for bearing was· filed before the motion tci dis­
miss. 

FN2: This opinion does not reach a number 
of issues and should not be interpreted to 
contaui implied rulings. For example, City 
filed its motion to dismiss four calendar 
days (two business days) after the 90-day 
deadline expired. We have concluded. that 
City did not wait too long to fiie _the motion. 
In other words, City's motion cannot be . 
characterized by the phrase "unau'ly de­
layed," "lacking in promptness," or other 
words desc.ribing untimeliness. Because. the 
motion was ·filed promptly in this case, we 
need not deciide whether the law requires 
such a motion to be brought promptly or not. 
Questions such as whether it is possible to 
wait too long to bring such a motion and; if 
so, what factors are relevant to determiriing 

. how long is too long must await another 
day_.. 

Simiiarly, the facts' of this case do not re­
quire us to address (I) appellants' concern 
that a superior courl might defay (perh-aps 
until the petition bas been heard on its 
merits) before bringing its own motion to 
dismiss or (2) whether any ·constraints are 
placed on the. authority of the superior 
court to bring its own motion to dismiss. 
For example, is the bringing of such a mo-

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
574 

e 



• 

150 Cal.App.4th 596 Page 7 
150 Cal.App.4th 596, 59 Cal.Rptr.3d 30, 07 Cal. Daily Op. Serv. 4994, 2007 Daily Journal D.A.R. 6341 
(Cite as: 150 Cal.App.4th 596, 59 Cal.Rptr.3d 30) 

lion committed to the discretion of the su­
perior court and, as such, subject lo re­
view under an abuse of discretion stan­
dard? Again, these issues must await an-
other day. · 

Accordingly, the superior court correctly applied the 
language in section 21167.4, subdivision (a) to the 
facts presented in this case."N3 

FN3. The statutory language of section 
21 I 67.4 does not parallel the statutory lan­
guage that addresses judgments on default. 
Code of Civil Procedure section 585, subdi­
vision (a) states that if no answer or other 
responsive pleading "has been filed with the 
clerk, ... within the time specified in the 
summons, or suchfi1rther time as may be al-
lowed, the clerk ... upon written application 
of the plaintiff, ... shall enter the default of 
the defendant...." (Italics added.) When a re-

- sponsive pleading is filed before a plaintiffs 
application for default, courts have applied 
the italicized language to the facts and con­
cluded that the plaintiff, in effect, has al­
lowed the defendant fur/her lime. (E.g., 
.Goddard v. Pollock (1974) 37 Cal.App.3d 
137, 141, 112 Cal.Rptr. 215.)Because sec­
tion 21167.4 does not contain any language 
that pennits City to impliedly extend the 90-

. day deadline by not filing a motion to dis­
miss, we reject appellants' attempt to analo­
gize dismiss.als under section 21167.4 to de­
faults under Code of Civil Procedure section 
585. 

11!.-V. FN••• 

FN*" * See footnote *, ante. 

DISPOSITION 

The order of dismissal is affinned. Respondents shall 
recover their costs on appeal. 

WE CONCUR: VARTABEDIAN, Acting P.J., and 
CORNELL,J. 

Cal.App. 5 Dist.,2007. 
Fiorentino v. City Of Fresno 

150 Cal.App.4th 596, 59 Cal.Rptr.3d 30, 07 Cal. 
Daily Op. Serv. 4994, 2007 Daily Journal D.A.R. 
6341 
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688 EDUCATION '1ThJi iJ 
· (Roglotor 73, No, 44-11-8·73) 

a statement from the military person's commandin.g officer or personnel · 
officer that the military person's duty station is in California on active 
duty as of.the opening of the semester, quarter or term, or is outside 
the continental United States on active duty after having been trans. 
ferred immediately and directly from a California duty station. A 
statement that the student is a dependent of the military person for 
an exemption on federal taxes should also be provided. 

54033. Member of Military. A student claiming application of 
Sect.ion 22854 of the Education Code must provide the admissions 
officer with a statement from the student's commanding officer or 
personnel officer that the assignment to active duty in this state is 
not for educational purposes .. The student should also produce evidence 
of the date of assignment to California. 

54033.5. Students in Advanced Degree Progre.m.e. Students at­
tending a Community College under an advanced degree completion 
program for which the. district contracted with the federal govern­
ment on or before May 1, 1973, shall be cl1J.ssified as a resident until 
he has resided in this state the minimum time nrcessury to become a 
resident. This section shall h1tve no force or effect 11.fter May l, 1975, 
and is, as of that date, repealed. 

Non:: Authority citt'd: HPctions 22831), 22841 nnd 228115, Educnt:ion Code. 
Reference: Chapter 7 (commencing wit.h Sect.ion 22800) o[ Division Hl.5, Educa· 

· ticin CO<le; 11s 11 mendetl hy l'ho ts. lli73, Chu p. 206. 
Hi1t1>r11: 1. New section filed 11·1·73; elrective thirtieth duy thereurter (Reg· 

ister 73, No. 44). 

154034. Adult Aliens. An adult alirn lawfully admitted· to the. 
United States for permanent residence nnd having residence in this 
state for more than one year and claiming rrsidence immediately prior 
to the residence determination dut.e und claiming residence for tuition 
purposes shall show his or her immigrant visa to the admissions officer 
at the time of classification. .. · 

54035. Minor Aliens. A minor ali0n claiming residr.ncr for 
tuition purposeR shall be required nt the time of dassification to show 
his or her immigrant visa, l1is or her pnreuts' immi~rnnt visa and 
evidence that the parent has hnd permnnt>nt residencr. in the state. for 
more than one year nftt'r admi!:lsion tu permanent. rrsidence prior to 

·the residence determination dufo. · · · 

· 54036. Public School Employee Holding Valid Credential. A 
student claiming- residence status pur:mant. to Seel ion 22857 of the 
Educati1111 Code should provide 1I1c 11d111issio11s offit•er witl1 n stutPlll('lll 
from the employer 1-;huwing t~mployment. by a public sehool in ll full­
time poi;;ition requiring <'Crlifimtion q1111lifit•ntio11s for the t'ollege yeur 
in which the Htucknt enrolls. '!'he st.udc11t. must ulso show thn1 hl' or 
she holds a provisional credential .and will ~n.rull i11 1;011r:-;cs 11c1:e:-;s11\Y 
to obtai11 another type of creclentml 1111thor1z111µ: servH~e. 111 the public 
schools, or tlmt. t.111:• studeut holds a er<'dt•nt.inl issur.d pursunut. to Rm:­
tiou 1312.5 of the Edul'nt.ion Codi'. 111Hl ii-; l'.nrollt>d i11 l'OUr8l'S uee!'ssnry to 
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TITt.B 6 CALIFORNIA CoM MUNITY CoLLEOEB 638.1 
(R111later 73, No. ~11 ·3 ·73) 

fulfill credential requirements, or is enrolled in courses necessary to 
fulfill credential requirements of the fifth year of education prescribed 
by subdivision (b) of Section 13130 of the Education Code. 

Hi1to111: 1. Amendment filed 11·1-73: effective thirtieth day thereafter (Reg­
ister 73, No, 44), 

54037. Apprentices. A student claiming resident status pur­
suant to Section 22858.5 of the Education Code shall provide evidence 
such as a card or ce.rtification from the Joint Apprenticeship Commit­
tee or the student's employer, evidencing such apprenticeship status. 

M038. Student Under Custody of Resident. A~ul~. A student 
claiming· residence under provisions of 22852.5 of the Education Code 
shall provide the college 11dmissions officer with evidence that the adult 
or adults with whom the student has resided has had California resi­
dence for 1 year immediately preceding the residence determination 
date, nnd further c\'iclence thnt the student. has resided with such adult 
or adults for fl period of not fev.~er than 2 years. 

Non:: Authnrity cit Pd: SertionH 221:'~!l. 22841. 2286!'i, l!Mucntion Code. Rer­
. erence: Chnptl'r 7 ( rnmmPnrin~ wit.h Section 22800) or Division 10.5, Education 

Co<le os nrrtt•n<le<l hy !:>Latx. tn7:l, Chapter 200. 
Hialorv: l. New ~edion filed 11-1-73; e!fecti\'e thirtieth dny therenrter (Regl11-

ter 73, No. 44 ). 

54040. Exceptiom from the One-Year Waiting Period. Those 
exceptions from payment of nonresident tuition provided by Education 
Code Sections 22850 (certain minors), 22853 (military de-pendents), 
and 22854 (military members) apply only so long as the student has. 
not been in California long enough to have one year of California 
residence. 

SUBCHAPTER 3. APPEAL 

54060. Appeal Procedure. Any student, following a final deci­
sion on residence clnssification by the college, may mAke written appeal 
to the superintendent of the district or his desi!-\'nee within 30 calendar 
days of notifieati_on .. of. final decision by the campus rei,rarding classifi­
cution. Tht~ superintendent, on the basis of tl1e Stntement of Legal 
Residence, pertinent inform11tion contained in the registrar's file, and 
information contained in the studrnt's appeal, will make his determina­
tion nnd notify the student by Unitrd Stutes mail, postuge prepaid. 

SUB.Cl·!AP'l'Elt 4. REFUNDS 

54070. Refunds. The governing board of Pach Community Col­
lege d i.~trict slw 11 adopt rult~s providing for refund of the following 
nonresident. tuition fees: 

( u) ThoRe (•ollected in error. 
(b) ThoRe refundable aR n rcRult of u reduction of the C'ducnt.ionnl 

program at tlw Community Co!}('ge for whkh thP ft't's hnw~ be('ll paid. 
(~)Those rr.fundable ns a result. of the stm.lent'R reduetion of 

units or his withdrnwul from un 1•ducation program ttl. the Community 
Collt'gP for which frt•s lrnv1• been pnid, where rPduction or withdrawal 
ifl for r<'11so111:1 dt,cmPd .~ufikicnt. by the dist rid governing board. 

'.! s ~. I ~i .-, 
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west law. 
83 Cal.App.3d 214 
83 Cal.App.3d 214, 147 Cal.Rptr. 616 
(Cite as: 83 Cal.App.3d 214) 

CGILLETI-HARRIS-DURANCEAU & ASSOCI­
ATES, JNC., Plaintiff and Appellant, 

V. 

ROBERT C. KEMPLE et al., Defendants and Re­
spondents. 

Civ. No. 40857. 

Court of Appeal, First Distri1?t, ])ivision 2, California. 
July 27, 1~7~.· 

SUMMARY 

.An .. engineering, land surveying, .. ·ando :architectural 
services firm brought an action for defamation 
against° individual. members of a grand jury. In its 
report on ii:S investigations of local govemmen_t af­
fairs ( Pen. Code, §§ 9'.?5-931), the jury had charged 
that the firm had been negligent, incompete1:1t; and 
wrong in the performance of its duties. The firm al­
leged that the statement in the repo.rt. was untnie. No 
indictment was returned against the firm, any of its 
emp/.oyees, or agaiflst any e.lected or appointed offi­
cials 'mentioned in the report. The trial court ruled 
that, though Pen. Code, § 930, attempted to remove 
civil immunity from grand jury functions, the statute 
was unconstitutional because the grand jury was a 
judicial body entitled to be protected in its functions 
in the same way as courts and the statute constituted 
an irnpem1issible invasion of the jury's judicial pre­
rogatives. (Superior Court - of Lake County, No. 
13430, Frank S. Petersen, Judge: FN") · 

The Court of Appeal reversed, holding that, while the 
grand juiy's criminal indictment flinction was clearly 
judicial in nature and provided for in the state Consti~ 
tution, its function in investigating arid reporting on 
local govemment was a task iriiposed solely by stat­
ute. The court noted that the procedural safeguards 
~vailable to a defendant in a criminal proceeding 
were not available to individuals ~entioned in the 
jury's reports on civil matters and held that, under 

· those circumstances, the removal of civil immunity 
of jury members was justified and not in conflict with 
the state Constitution. 

FN• Assigned hy the Chaifperson of the Ju­
dicial Council.(Opinion by Rouse; J ., with 

Pagel 

Taylor, P. J., and Kane, J., concurring.) *215 

HEAD NOTES 

Classified to California Digest of Official Reports 

(1) Statutes § 29--Language--Legislative lntent-c 
Litera1 Meaning. .. ·-~'.·.·~·-:'.::~ .. ::·:'.·.··· · ···. .. - . 
Though courts cannot add' to, ~!for;· or lii.sert' qualify~::·. 
ing provisions to a statute when its language is clear, 
the intent of the law will prevail oyer the literaC 
meaning when a strict interpretation of statutory Ian:' 

· -: guage is contrary to the legislative ·objective. 

(2a, 2b) Grand Jury § 3--Powern:anp.Ji.rrisdic\iori-7 · 
Distirictionsc- Authority'·to··lnvestigat~ L6ta.1··aovi~: 
emrnent--Civil Immunity of JuryMembers. · 
A ~and jury's authority to indicH'caf Const.; art. i, 
§ 14) is separate from its authodiy fo investigate and 
report .on matters .pertaining t_i{ 16'Cii.l_gi:lvemment ( 
Pen. Code, §§ 925-931 ). The latter function is a 
unique creature of the Legislature and is subject to its 
limitations. Thus, the statutory removal of civil im­
munity from members of the jury for comments upon 
any person or official not indicted contained within a 
report on local government (Pen. Code, § 93 0) is not 
conflict with the state Constitution. 
[See Cal.Jur.3d, Criminal Law, § 406; Am.Jur.2d, 
Grand Jury, § 29.] ... 
(3) Statutes § 51--Construction--Codes--Conflicting 
Provisions--Reconciling Specific and General Stat­
utes. 
A special statute dealing expressly with a particular 
subject controls and takes precedence over a general 
statute covering.the same subject. 

( 4) Grand Jury § 3-'Powers and Jurisdiction-­
Distinctions Between: Criminal and Investigative 
Powers--Procedural Safeguards. 
A grand jury's function of investigating and reporting 
on local govenunent is not inherently a part of the 
judicial system. Criminal indictments are subject to 
public trial and· judicial review, but the power of a 
court to review a grand jury's investigation and report 
on local government is limited because procedural 
safeguards such as a means for challenging the suffi­
ciency of evidence and rules of evidence controlling 
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the type of information that can be presented to a 
grand jury in its investigative function are not avail­
able. 

COUNSEL 
rt; 

Littlejohn & Westfall, Donald W. Littlejohn, Gerald 
W. Nash and Crump, Bruchler & Crump for Plaintiff 
and Appellant. 

_ ,_Spri,dge~, Barrett, Achor, Luckhardt, Anderson & 
Jan:ws;}Villiani G. Lucldlardt and Harry A. Allen for 
Defendants and Respondents. 

ROUSE,.J. 

···-:·: .·· 
Plaintiff, -Gillett~Harris~Durance~~ & Associates 
Inc., appeals from a judgment of dismissal entered 
after a demurrer to -its second amended complaint 
was sustained without leave to amend. 

Plaintiffs second amended complaint named-, as de­
fendants, 19 individuals who· served on· the Lake 
County Grand Jury during the fiscal year 1974-1975. 
It was alleged therein that plaintiff was a firm which 
provided engineering, land surveying and architec­
tural services1 and that in 1970, it began contracting 
to furnish such services to· the County of Lake and to 
certain speCial districts within said county. Plaintiff 
alleged that on August-8,"1975, defendants had filed a 
public- report entitled 'Final· Report of the Grand 
Jury-1975,' with the La~e County Clerk, and that _ 
said report ·contained the 'statement that plaintiff had 
been 'negligent; incompetent and wrong in the per~­
fonnance of its duties. Allegedly, such statement was 
untrue, was lmown by defendants to be· untrue, was 
made :With the intent to convey-defamatory meaning, 
and did, m fact, bring plaintiff into public disgrace 
and disrepute and injure plaintiff in its profession. · 
Plaintiff's compfaint alleged that the grand jury had 
returned no. indictment against plaintiff or any of its 
employees or agents· or against any elected or ap­
pointed officers of the County -of, Lake, Plaintiff 
sought to recover compensatory .damages for defama­
tion and ·interference with prospective business ad­
vantage. Exemplary damages were, also sought on the 
theory that defendants had acted maliciously in mak­
ing the defamatory statement concerning-plaintiff. 

In sustaining the demurrer without leave to amend, 

Page 2 

t~e trial court. concluded that a grand jury was a judi­
~1al body wh.1ch was entitled to be as fully protected 
rn the exercise of its powers and functions as the 
courts themselves and that, l_ike the courts, the grand 
Jury "':as. ~herefore entitled *217 to full immunity 
from !Jab1l1ty based upon statements made in the per­
formance of its duties. The court further concluded 
that to the extent that section 930 of the Penal C~de 
constituted an attempt to remove civil immunity from 
the grand jury's functions, such statute was an uncon­
stitutional invasion of judicial prerogatives. 

Plaintiff's appeal presents twO' iss-ues: (1) whether 
~ection 930 of the Penal Code is applicable in this 
msta~ce'. and (2) whether said _statute, if applicable, is 
constltut:mnal. - · · - ·--

···r-· .· ··'·"'·.· 

Section·930 of the_ Peri_~!_ Code FNJ is based .upon' for­
mer section, 928, as ainende-d in- 1897. That statute 

- spe.cifi~(~b ·a'~aiit'~bft'oti~t'§": '8#veriim'ent upon 
which the .grand Jury was requrred to make its amiua\ 
rep~1\cll!J~'iritluded the followliig'ca'veat:' 'ptovided;- · 
that• if<iny grand jury shall, in the_ report above men­
tioned,' cofofu~ilt upon any pers~ii-. ~r official who has 
not been indicted by the said grahd jury, the .. said 
comments shall not be deerried to be privileged.' 
(Stats. 1897, ch. 142, § 2, p. 205.) 

FN I Unless otherwise specified, all subse­
quent statutory references are to the Penai -
Code. ., · 

Former section 928 was later amended, on various 
occasions, FN2 until 1959, when it was repealed and 
its provisions were reenacted as seven separate stat-· 
utes, na_mely, section_s 925 through 931. (St~ts. 1959, 
ch. 501, art. 2, pp. :2449-2450.) Sections.925 and 926. 
were based upoq the first paragraph of former sectioq 
928, sections 927 and 928 upon the second paragraph 
of said statute, ,section 929 upon the third paragraph, 
section 930 upon the fourth paragraph, and section 
931 upon the fifth paragraph. *218 -

FN2 ln 1957, that section read as follows: 'IL 
shall be the duty of the grand jury annually 
to make a careful-and complete examination 
of the books, records and accounts of all the 
officers of the county, of all hospital districts 
which were organized in the county, and es­
pecially those pertaining to- the reve.nue, and 

· report as to the facts they have found, with 
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such recommendations as they may deem 
proper and fit; and if, in their judgment, the 
services of an expert are necessary, they 
shall have power to employ one, at an 
agreed compensation, to be first approved 
by the court; and ·if, in tbeir judgment, the 
services of assistants to such expert are re­
quired, they shall have power to employ 
such, at a compensation to be agreed upon 
and approved by the comt. 

'It shall be the duty of every grand jury first 
impaneled in even-numbered years. to inves­
tigate, upon request to grant personal inter­
views to the officials concerned, and to re­
port upon the needs for increase or decrease 

·: ! •. ,.,,.,, •··:•· .......... ,.;'. in.salaries of the county supe~yis.opl;;_the. dis-
trict attorney and the auditor, and •it shall 
cause a copy of such report to be. tran~11~itted 

"_to each Member of the : Legisl!J.fure'..:'repre".' • 
~enting the county in which it has•.been im­

_j:Hmcled before: the COl11JD~l1.C!~ll:J~-11t::•.qf the · 
'.Jegular session of the Legislature :in· odd-
• ·numbered years. It shall also be· the duty of 
:every grand jury to investigate· and ·report 

upon the needs of all county officers in its 
county, including the abolition or creation of 

· "offices and the equipment for, or the method 
or system of perfonning the duties of, the 

· several offices, and it shall cause a copy of 
: .. such report to be transmitted to each mem­

ber of the board of supervisors in its county. 

'It shall be the duly of the grand juiy, when 
making an examination · rif the books, re- · 
cords, and accounts of all the officers of the 
county and when investigating and reporting 
upon the needs of all county officers in its 
county, to include an examination and report 
upon all the books, records, and accounts of 
all the officers of such COUnfy Which are 
kept in their ex officio capacity, as incum­
bents or officers of any special legislative 
district or other district created by or under 
the laws of the State of California, in their 
respective counties. 

'The judge, on inipanelment of the grand 
jury, shall charge them especially as to their 
duties under this section; ·provided, that if 
any grand jury shall, in the repmt above 
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mentioned, comment upon any person or of­
ficial who has not been indicted by the said 
grand jury the said comments shall not be 
deemed to be privileged. 

'Any and all expenses incuned under .this 
section, and also the per diem and mileage 
where allowed by law, of the grand jurors, 
shall be paid by the treasurer of the county 
out of the general fund of said county upon 
warrants dravm by the county auditor upon 

···the writte!l'order of the judge of the superior 
co"urt·iil said county.' (Stats. 1957, ch. 1364, 
§ 1, p. 2699.) 

In 1961, the Legislature enacted a new statute, sec­
tion 933.5; .. wbiCb;ai.Jthoriied the grand jury fo exain- .. 
ine the books and records of any special-purpose as-

. sessing or taxing district located wholly or partly in 
tlie cdt.in.ty.'(Siats. 1961, ch. 1461, § 2, p. 3313.) The 
statute was amended in 1969 to add language to the 
effect' that the grand jury could investigaie' and rep mt 
upon the method or system of perfmming the duties 
of such districts. (Stats. 1969, ch. 931, § l, p. 1870 .) 

At the time of the grand jury report here .in issue, 
section 930 read as follows: 'If any grand jury shall, 
in the report above mentioned, comment upon any 
person or official who has not been indicted by such 
grand jury such comments shall not be deemed to be 
privileged.' (Italics added.) 

Section 930 was immediately preceded by section 
929, FN

3 wi1ich provided that 'Wl1en making an ex­
amination of the books, records, and accounts of all 
the offi.cers of the i:ii"liiit}i-ancfwi1en investigatiiig and . 
reporting upon the needs· of all county officers in its 
co'un.ty, the grand jury shall include .an examina,tion 
and report upon all the books, rec"ords, and accounts 
of all the officers of such. county. which are. kept in 
theif e~ officio capacity, as incun1bents or officers of 
any special legislative districf or other district in the 
county, created pm·suant to state law.' 

FN3 Section 929 .1, which dealt with the 
employment by the grand jury of expert 
auditors or appraisers to assist in the exami­
nation of the county assessor's records, was. 
repealed in 1974. (Stats. 1974, ch. 1396, § 2, 
p. 3054.) . 
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The alleged defamatory statement upon which the 
action is based was contained in a report rendered by 
the 'Special Districts Committee' of "219 the grand 
jury. Defendants point out that, when. the provision 
eliminating the grand jlll)''.s privilege was originally 
added to former section 928 in 1897, that statute dealt 
solely with the examination of the books, records ·and 
_accounts of county officers and made no mention of 
special"purpose assessing or taxing districts. They 
assen that the Legislature could not have had special 
districts in mind when it originally added the provi­
sion eliminating, th\:,•grand jury!s privilege, since it . 
was not until .. the:. 196.1 enactment ,of section· ;133 .5 
that the irand jU'ry was authoriwa t8' "exan;irie the. 
books and records of such special districts. In 197 5, 
when the grandjtiry rendered the' rep6i't bi:fr'e'-iil issue;·. 

· section.930.provided that.there should. be.no priyilege. 
in connection with 'the report above mentioned.··· 
Reports on 'specraj districts are riot mentioned iii' any 
of the sta~~~s. ·P!.~~ed,\rig s~~t\qn))?P.,:b:it 911\Y, iri;tJ:ie : . 
subsequent _statute"s.ection 933.5. Accordinjffo de­
fendants, it fci,l.Jo»:,s!!Jat a ~pecial d_istric~ _repo.rt can-. 
not be deemed ·~tli'e;'ieport above· mentioned;' within 
the meanillg"d(s~ction 930. They contend, diai the. 
stahite was intended to eliminate immunity on the 
part of the grand jlll)' only in connection with the 
previously mentioned reports on county officers. 

Plaintiff asserts that there is no logical reason why 
the Legislature would have intended that a grand jury 
report on county officers not be. privileged, while .a 
report on special districts would be privileged. They 

. ,point out that, as a matter of practice, grand juries do .. 
· not separate special districts reports: from reports 01.1 

·county officials; rather, that the. normal practice, 
which was followed h:! this case, is to render a. sipgle 
report dealing with both subjects: Plaintiff argues -thai · 
since. the Legislature has imposed no requirement that 
grand juries _separate special district reports fro!Il re­
ports on county officers, it may he presumed that the. 

. Legislaru,re approved of, the preparation of a· sirigle 
report and that the reference to 'the report above 
mentioned' in section 930 should ·be interpreted as 
referring to a report by the grand. jury o'n the subject 
of special districts as well as county officers. 

' . 

(I )Juridical c~nstruction of a staMe is possible only 
when up.certainty is found. 'Clear statutory language 
no more needs to be interpreted than ptire water 
needs to be strained.' (Holder v. Superior Court 
(1969) 269 Ca\.App.2d 314, 317 [74 Cal.Rptr. 853].) 

Page4 

A court may not rewrite a stahite by inserting 
thoughts that have been omitted or by omitting 
thoughts that have been inserted. (Richardson v. City 
of San Diego (1961) 193 Cal.App.2d 648, 650 [14. 
Cal.Rptr. 494).) Where the words of a statute are 
clear, the courts cannot add to them or alter them or 
insert qualifying "220 provisions to confoi-m to an 
assumed intent or accomplish a purpose that does not 
appear on the face of the stahite or from its legislative 
history. (Rowan v. City etc. of San Francisco (1966) 
244 Cal.App.2d 308, 314 [53 Cal.Rptr. 88).) 

' 
.. On the other hand, there is abundant authoi:it)i for the 
proposition that the literal construction of a stahite 
will not prevail if it is opposed to legislative objec-

. tive. (Pacific Gas & Elec. Co. v. Morse' (1970) 6 
Cal.AppJd 707, 712 [86 Cal.Rptr. 7}) The fw1da­
mental rule of stahitory construction is that the court 
should ascertain the intent of the Legislature so as to 
effechiate the purpose of the law, and every statute 
should be construed with reference to the whole sys­
tem of law of·which it is a part so that all may be 
harmonized and have effect. (Cannon v. American 
Hydrocarbon Corp. (1970) 4 Cal.App.3d. 639, 648 
[84 Cal.Rptr. 575];) Words will not be given their 
literal meaning when to do so would make the provi­
sions .of a stahite apply to transactions never contem­
plated by the Legislature, and to this end, the intent 
of a law must be held to prevail over the letter. (La­
Borde v. McKesson,& Robbins, Inc. (1968) 264 
Cal.App.2d 363, 370 [70 Cal.Rptr. 726].) 

Here, the language of section 930 renders it applica­
ble only to 'the report above mentioned.' The stahites 
preceding section 930 make 'no mention 'of reports 
concerning special di.stricts; they refer only to reports 
on county officers ... We agree,· however, with plain­
tiff's assertion that it is difficult ·to conceive of any 
valid legislative objective which would be furthered 
)Jy eliminating the grand jlll)''s privilege in ~onnec~ 
tion with reports concerning county officers while 
preserving such privilege a5 to reports which concern 
special districts within the county: We conclude that 
the provisions of section 930 apply both to grand jlll)' 
reports on county officers and -reports on special dis­
tricts. 

The question remaining is whether the provisions of 
section.930 constihite an unconstihitional impairment 
of the judicial privilege. Defendants remind us that 
article ill, section 3, of the California Constitution 
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divides the state government into legislative, execu­
tive and judicial departments, and that it has long 
been settled that the Legislature cannot exercise or 
place limitations upon judicial powers .. Thus, in Op­
penheimer v. Ashbw;n ( l 959) 173 Cal.App.2d 624 
[343 P.2d 931], the appellate court held invalid a 
section of the Penal Code which provided for the 
imposition of a fine upon a judge who refused to 
grant a writ of habeas corpus after a proper applica­
tion therefor had been made. In so holding, the court 
observed that the decisions of this state uniformly 
and •221 consistently grant immunity to judges in the 
exercise of their judicial fun'cticins. The court then · 
referred to an early California case which applied 
such rule to grand jurors, pointing out that 'The clear 
line of California deCisions begins with the early case 
of Turpen v. Booth.(l88Q), .56,,.~al. 65(38 Am.Rep. 
48], whiCh held 'that si~ce' a grand juror served in a 
quasi-judicial status he was not civilly responsible, 
no maµer ~ow· erroneous his findings or how mali­
cious his motive, for his action on the grand jury.' (P. 

' 629.) .• ,.,_ 

Defendants also rely upon section 4 7, subdivision 2, 
of the Civil Code, which provides that a privileged 
publication or broadcast is one made in any judicial 
proceeding. They note that in Irwin v. Murphy {1933) 
129 Cal.App. 713 [19 P.2d 292], it was held that a 
grand jury is a judicial body and grand jurors are of­
ficers of the court (p. 716), and that statements im­
pugning .the integrity of the plaintiff as a boxing refe­
ree were privileged where pertinent to the matters or 
persons under investigation (p. 718). 

Plaintiff points out that the only reference. to the 
grand jury in the California Constitution concerns the 
indicting function of that body and provides for the 
annual summoning of grand jurors. ( Cal. Const., art. 
I,§§ 14, 23.) 

In Fitts v. Superior Court (1936) 6 Cal.2d 230, 241 
[57 P.2d 51 O]; the California Supreme Coui1 held 
that, by failing to make any further provision regard- . 
ing the grand jury, the constitutional convention of 
1879 left to the Legislature all questions affecting the 
grand jury not expressly covered by the Constitution. 

(2a)Thus, as plaintiff suggests, an important distinc­
tion must be made between a grand jury's authority lo 
indict and its authority to exercise a 'watchdog' func­
tion in matters of local government. The lat1er activ-

Page 5 

ity is a unique creature of the California Legislature, 
which has a long and well respected heritage. (People 
v. Superior Court (1973 Grand Jury) (1975) 13 
Ca!Jd 430, 436 [119 Cal.Rptr. 193, 531 P.2d 761).) 
Sin~e the grand jury's power to investigate and report 
on matters pertaining to local government is a crea­
ture of statute, the Legislature is at liberty to impose 
reasonable limitations upon the exercise of this 
watchdog function. Section 930 imposes such a limi­
tation. 

The cases·relied upon·.by defendants, namely, Turpen 
v. Booth, supra.; 56: Cal. 65, and Irwin v. Murphy, 
supra., 129 Cal.App. 713, are readily *222 distin­
guishable from the situation before us. Each of those 
cases upheld a claim of privilege in connection with 
statements made by gnilid,juries,.as.a.•part of.investi, . 
gations which were conducted in order· to determine 
whether their constitutional authority to indict should 
be exercised. Also, we believe that defendants' reli­
ance upon· section 47, subdivision 2, of the Civil 
Code, is misplaced. (3 )It is well settled that a special 
statute dealing expressly with a particular subject 
controls and takes precedence over a general statute 
covering the same subject. (Jn re Williamson (1954) 
43 Cal.2d 651, 654 [276 P .2d 593]Burum v. State 
Compensation ins. Fund {l 947) 30 Cal.2d 575, 586 
[184 P.2d 505].) Therefore, where the Legislature has 
enacted a statute which exempts statements made in 
certain reports rendered by the grand jury from the 
status of privileged communications, that statute 
takes precedence over another statute which deals 
generally with the subject of privilege in judicial pro­
ceedings. 

(2b)Defendants have not established, nor have we 
been able to discern, any conflict between the provi­
sions of section 930 and those of our state Constitu­
tion which deal with grand juries. The simple truth is 
that the latter .document does not deal with the grand . 
JurY'S authority to act as a watchdog and prepare re­
ports on local government. Since the watchdog func­
tion of the ·grand jury was created by statute, there is 
no reason why its exercise cannot be limited by stat­
ute. 

( 4)We agree with plaintiff that the grand jury's func­
tion of investigating and reporting on local govern­
ment is not inherently a part of the judicial system. 
Further, we find merit in plaintiff's contention that 
there is sufficient basis for· distinguishing the grand 
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jury's watchdog role from its role as an indicting 
body: indictment proceedings are secret and their 
disclosme is a misdemeanor (§ 924.1 ); the suffi­
ciency of the evidence presented to the grand jury. 
may be challenged pursuant to section 995; the ac- ' 
cused, if indicted, is afforded a public trial and the 
opportunity to defend against the charges. By con­
trast, when the grand jury renders its watchdog re­
port, the trial court's power to review such repo1i is 
limited: it may refuse to file an illegal report which is 
beyond the grand jury's jurisdiction to render. (Peo-
p/e. v. Superior Court (1973 Grand Jury1, supra.,. 13,.. .. 

:;,'_: ..... ·.Cal}d at_-p. ·440.) .. There.is no.statutory-provisiim ;·::c :. _ 
similar to section 995 for challenging the sufficiency 
of the evidence; there.are no .rules of evidence con-

_ ... ,., ... _ ·' ::.trolling the type of..infonnation which can be pre-.·, : ::'_ :. : . 
· · : . sented to the grand jury:for its report; and.there is ,no:. -

'. '·' 

forum in which an individual who has been unfa-
.. vorably mentioned by the grand jury may present his 

.,:._ •·:·''"Version of.the facts. In our opinion, these considera­
tions furnish ample justification for the Legislature's 
decision to.enact section 93.0 and:thereby "223 elirni- _ 

.. - nate the claim of privilege in connection with the 
grand jury's report on local govemrnent. FN•we con, 

- elude that" in -so doing, the Legislature acted. well 
within its power and that the restrictions thus im­
posed do not violate the California Constitution. 

FN4 It is of interest to note that when the 
grand jurors in this case were impaneled and 
sworn, the court advised them of their lack 
of immunity in certain instances, stating, 'as 
to any comments.in your reports upon a per­
son or public official not indicted, siich 
comments are not privileged and could, ifli- . 

· · belous, be the basis for a charge of civil or 
criminal libel.' . - · 

The judgment of dismissal is reversed. 

Tay for, P. J ., and Kane, J ., concurred . 
. Respondents' petition for a hearing hy the Supreme 
Court was denied Oi:tober 12, 1978. *224 · 

Cal.App. I .Dist. 
Gillett-Harris-Duranceau & Associates, Inc. v. Kem­
ple 
83 Cal.App.3d 214, 147 Ca\.Rptr. 616 
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[.'>HARTWELL CORPORATION et al., Petitioners, 
v. 

THE SUPERJOR COURT OF VENTURA 
COUNTY, Respondent; KRISTIN SANTAMARJA 

et al., Real Parties in Interest. 
[And eight other cases. rw ] 

No. S082782. 

Feb: 4;"2002: ~ · 

FN* Boswell v. Superior Co
0

urt (No. 
A085482); Celi v. Siiperior Court (No. 

. A085486); AFf!er: V. ·Supet;iqr., court .(No .. ' 
A085488); Sz1burba11 Water Systems v. Su­
perior Court (No. A085495); Covina Irri­
gating Co. v. Superior Courl (No. 
A085496); San Gabriel Volley Waler Co. v. 

.... Superior Court (No. A085501); Southern 
California Water Co. v. Superior Court (No. 
A085502);. Santamaria v. Suburban Waler 
Systems (No: A085761 ): 

SUMMARY 

Residents brought multiple actions in two counties 
against water provider~ regulated by the California 
Public Utilities Commission (PUC), and against in­
dustrial entities and water providers not regulated by 
the PUC, seeking injunctive relief and damages for 
injuries to persons and property plaintiffs alleged 
were caused by harmful cherniCals in the' water. The 
trial--court--in the first county deferred ruling on de­
fendants' demurrers, motions for judgment on the 
pleadings, and motions for summary judgment, and 
stayed the proceedings pending the PUC's completion 
of an investigation. (Superior Court of Lo~ Ange)es 
County, Nos. KC025995; T<.C0273 I 8; GC020622 and 
BC 169892, Thomas William Stoever and Robert A. 
Dukes, Judges.) The trial ·corni in tl1e second county 
sustained the regulated utilities' demurrers without 
leave to. amend, but overruled the demurrers and de­
nied the stay requests by both the water providers not 
regulated by the PUC an.d the industrial defendants. 
(Superior c~\lrt of v,entura County, N·~- CJV I B0894, 
Henry J. Walsh, Judge.) _Th~ Court ()f Appeal, First 
Dist., Div. Five, Nos. A08S477, A085482, A0854S6, 
A085488, A085495, A085496, A085501, A085502 
and Ao8576i, · order~d issuaiice of writs of mandate, 

ruling that the PUC's statutory authority and jurisdic­
tion over waier quality preempted all of plaintiffs' 
claims against the regulated utilities, but not those 
against the nonregulated water providers and the in­
dustrial defendants. 

The Supreme Court reversed in part and affirmed in 
part the judgment of.the Co.urt •.()f,App~_al, l'!Dd .re-... 
mantled to that court for [urthei proceeding~·~Jhe, .. 

· comt held that wbile Pub. Util. Code, § l 759, ·which 
deprives the superior court of jurisdiction to review 
any order or decision of th.e PUC or to interfere with . ' .· 
the .PUC in the .performance of.its .official duties,. did .. 

·· n~t · preempi plaintiffs'· da1nage · c_faiins alleging past 
violations of federai and stale. drinking watef stan·- . 
dards against the regulated ,µtilitie~, it- ctliCpi6empt .: ·. 
plaintiffs' requests for rnjuncd~e relief agallist"tliose' -
utilities and their cha\le.nge.t()..il}e ~(jequacy of federal 
and state water quality;sfaiidai;ds·:'Tb:e comi also held· 
that § 1759 did not bar pla~1Hffs; claims against the 
nonregulated water providers· and· the industrial de­
fendants, since the duties of the PUC by constitu­
tional mandate apply only to regulated utilities. 
(Opiriion by Chin, J., with George, C. J., Kennard, 
Baxter, Brown, and Moreno, JJ., concurring. Concur­
ring opinion by Kline, J. Fw (seep. 283 ).) 

FN*. Presiding Justice of the Court of Ap­
peal, First Appellate Distr\ct, Division Two, 
assigned by the Chief Justice piirsuant to ar­
ticle VI,. section 6 of the California Constitu­
tion. 

HEADNOTES 

Classified to California Digest Of_ Official Reports 

(1 a, I b, l c)Public \itilities § 20--Pubiic · Utiiities 
Commissiori-- Jui'isdictio~--StatUtory Preclusion of 
Judicial · Control--Actioh Against' Water Utilities 
Seeking Damage's ~rid lnjuc'iive Relief: Waters § 182-
-Water Utilities. · ··· 
In multiple attions alleging damage to persons and 
prop'erty caused by harmful chemicals in water, 
brought by' residents of two counties against water 

. provi_ders regulated by the California Public Utilities 
C<iri1ihission (PUC), and against industrial entities 
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. and water providers not regulated by the PUC, while 
some of plaintiffs' claims were barred by Pub. Util. 
Code, § 1759, others were not. Section 1759 deprives 
the .superior court of jurisdiction to review any order 
or decision of the PUC or to interfere with the PUC 
in the performance of its official duties. While § 1759 
preempted plaintiffs' requests for injunctive relief and 
challenge to the adequacy of federal and state water 
quality standards regulated by the PUC in conjunc­
tion with the Department of Health Services, § 1759 
did not preempt plaintiffs' damage claims alleging 
past violations of those standards agairist the regu­
lat~il' ~tiiities. Despite the fact the PUC had found 
that the regulated utilities had complied with those 
standards, since the PUC cannot provide relief for 
past violations, damages acti~hs based oh past viola-

. · tioris would . not interfere. with the. PUC, However, 
. any prospective judicial relief would conflict with' the 

PUC;s regulatory role. Section 1759 also did not bar 
plaintiffs' claims against'.the. nonregulated water pro­
vidern and the industrial defendants, since the duties 
of the· PUC by constitutional mandate apply only to 
regulated utilities. · 
[See 8 Wltkin, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law, §§ 893, 894'; 911; See West's 
Key Digest System, Public Utilities CC=J 83.] 
(2a, 2b)Public Utilities § 22--Public Utilities Com­
mission-- Jurisdiction--Statutory Preclusion of Judi­
cial Control-Determinative Factors. · 
In applying Pub. Util. Code, § 1759, which deprives 
the superior court of jurisdiction to review any order 
or decision of the California Public Utilities Commis­
si(!n (PUC) or to interfere with the PUC in the per­
formance of its official duties; 'courts apply a three­
part test. First, the court must determine whether the 
PUC had the authority to adopt a regulatory policy on 
the subject germane to the lawsuit. Second, the court 
must determine whether. the PUC had exercised its 
authority. Third, the court must determine whether 
the superior court action. would binder or interfere 
with' the PU C's exercise of its regulatory authoTity. 
Superior court. law~uit;. ag~,U:ist public utilities ar\! 
barred by § 1759 not. ()l}lY when ~n. aw~rd of damages 
would directly contravene a specific orde,r <Jr decision 
of the c~mmission, i.e., when it would reverse,· C()r~ _ 

rect, or annul. that' order or deeision, but also w~en ari 
award of damages would sjinply have tjle eff~ct of 
und~rmining a general, supervisory or reg}!!ato~ pol~ 
icy. of the (,:Ommissi.pn, i.e., when it would hmqer, 
frustrate, interfere with, or obstruct that ,p_91icy,._·n1e 
PUC ·has exclusi'{e jurisdiCtion over the- ·regu,latio.n 
and control of utiiities, and once it has assumed juris-

diction, it cannot be hampered, interfered with, or 
second-guessed by a concurrent superior court action 
addressing the same issue. In short, an award of dam­
ages is barred by § I 759 if it would be contrary to a 
policy adopted by the PUC and would interfere with 
its regulation of public utilities. 
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S. Curtis, Scott J. Leipzig; Steefel, Levitt & Weiss, 
Lenard G. Weiss, Mark Fogelman; and Jan S. Dris­
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Rose, Klein & Marias, Barry I. Goldman, Dennis J. 
Sherwin, David A. Rosen, Christopher P. Ridout and 
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' .. -.. -. . ... - - ,. ~ '.·:.: ' . 

H~~~itz & L~~' Frederic D. Cohen and David S. 
Ettinger for California Water Association as Amicus 
Curiae::·• ·_. ,: 

CHlN, J .. 

PlairitiffS; :fo~ldents of the San Gabriel Valley in 
Southern California, filed lawsuits in superior court, 

· ·all(lgin'g,_ iJJ\er. alia, that certaill w'ater ·companies pro-· · 
vided them- unsafe drinking water causing death, per­
sonal injury, imd pr~erty damage. Public Utilities 
Code section 1759, 1 however, precludes superior 
court jurisdiction to review any order or decision of 
the California.Public Utilities Commission (PUC) or 
to interfere with the PUC in the performance of its 
official duties. We granted review in this case to de­
termine whether section· 1759 bars the superior court 
actions. As explained below; we conclude that the 
PU C's regulation. of water quality and safety does not 
preempt damage claims alleging violations of federal 

. and state' drinking water standards against the water 
providers subject to PUC regulation, but that the re­
maining-claims·against-those.waterproviders. are.pre~. -
empted. We further conclude that the causes of action 
against those defendants not subject to PUC regula­
tion are not barred. 

.FNl Unless stated otherwise, all stanitory 
references are to.the Public Utilities Code. 

-Procedural History 

A. Superior Court Actions 

l. Adler; Celi and Boswell A ct ions 

Three groups of plaintiffs, Jeff Adler and over I 00 
coplaintiffs, Loretta Celi and about 20 other plain-
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tiffs, and Christine Boswell and 13 other plaintiffs, 
each filed separate actions for damages in the Los 
Angeles County Superior Court. The Adler complaint 
named as defendants Southern California Water 
Company, California Amerfoan Water'Company, and 
eight corporate parties that 'are not water providers or 
regulated by the PUC (hereafter *261 referred to as 
industrial defendants). The Celi complaint named as 
defendants San Gabriel Valley Water Company and 
the sarne eight industri°al defendants. The BOS\\'.ell 
complaint mimed as defendants Suburban Watex Sys­
tems, Southwest Water C()mpany, C()vi_iia lrrigatiiig 
Company, California bomestic wa~e~ Company;·irid · 
the san;e industri~I defendants' nairi~d ill the Adle~ 
and Celi complaints. Southern· California Water 
Compaiiy,Talifoinia Americaii wafoitO'mpany: sitri 
Gabriel · ValJey Water Company;c..Siiburban· :water.: 
Systems, 'iifid Southwest Water Company are' watef' . 
providers subject to PUC regulation (hereafter re­
ferred. to .. as regulated ;. utilities).· Gov.ina ·Irrigating 
Company· aiJd .. Califomia Domestic .. Water Company 
are public water districts and mutual water. companies··· 
nots\ibj~crill'PUC:·regulation ·(liereafter ·referred tci as 
noiiregul'at6cfwater providers). · · · 

.. : .. , ... , .... 

The complaints sought damages based on causes of 
action for negligence, strict liability, trespass; public 
and private nuisance, and fraudulent concealment. 
Some plaintiffs also sued for wrongful death. These 
causes of action were based on thecfoUowing·aUega­
tions: that defendant water companies had provided 
the contaminated well water to plaintiffs, longtime 
residents of the San Gabriel Valley, over a period of 
years; that the water contaminants included trichloro­
ethylene, · perchloroethene; carbon tetrachloride, and 
percblorates; and that as. a result, p)aintiff.s, SIJffered 
physical and mental pain and suffering, inCluding 
fear of cancer, and property damage. The complaints 
further alleged that the industrial defendants disposed 
of toxic substances in the ground. 

2. Santatnaria Action 

Kristin Santamaria and some 300 coplaintiffs filed a 
separate action in Los Angeles County against many 
of the same defendants. The complaint named addi­
tional industrial defendants, as well as nonregulated 
water providers Valley County Water District and 
San Gabriel County Municipal Water District. In 
addition to the same causes of action contained in the 
Adler, Boswdi and Celi complaints, the Santamaria 

complaint alleged conspiracy, battery, and nine 
causes of action for unfai! business practices based 
on the same kinds of conduct and toxic substances in 
the drinking water as alleged in the other lawsuits. 
The Santamaria plaintiffs prayed for damages, as 
well as injunctions against disposing toxic materials, 

· snpplylng contaminated water, and ·engaging in 
unlawful busin.ess practices. They also sought medi­
cal monitoring, a constructive trust against defen­
dants' property to pay for plaintiffs' injuries, and an 
order compelling defendants to disgorge profits and 
restor~ money acquired through unlawful: business 
practiCes. _ .. 

The court changed the venue of the Santamaria action 
to Ventura County on motion. of several defendants. 
*262 ' ., .. , ....... ,., .. 

B. PUC Investigation 

1n r.esponse. to the lawsuits filed against the regulated 
utilities, the PUC .filed an order instituting an investi­
gation on March 12, I 998. (Cal.P. U .C. Order Institut­
ing lnv~stigation No. 98-03-0]3 (Mar. 12,. 1998) 
[1998 Cal.P.U.C. Lexis 73].) Concerned that the 
complaints "raise public concerns over the safety of 
the drinking water supplies of these utilities," (id, 
1998 Cal.P .U.C. L.exis 73 at p. 2) the PUC 4istituted 
"a full-scale investigation" (id., 1998 . Cal.P.U.C. 
Lexfs 73 at p. 3) to determine (1) wlietfier current 
drinking water standards adequately protect the pub­
lic health and safet}'; (2) whether the regulated utili­
ties have complied with those standards; (3) what 
remedies should apply for noncompliance with safe 
drinking water standards; and ( 4) whether the occur­
rence of'temporruj' 'excursions of contaminant levels 
above regulatory thresholds are acceptable "iaking 
into consideration economic, technological, and pub­
lic health and safety issues, and compliance with 
Public Utilities Code Section 770." (Cal.P.U.C. Order 
No. 98-03-0i3,supra, 199S Cal.P.U.C. Lexis 73 at p; 
J 0.) The PUC limited its investigation to the opera~ 
tions and practices of the named defendant public 
utilities and all other class A and class B public util- . 
ity water companies·, PN

2 which collectively serve 
over 90 .percent of all public utility water. customers 
in ·California. ·(Cal.P.U.C. Or~er No. 98-03-
013,supra, 1998 Ca\.P.U.C. Lexis 73 atp. 4.) 

FN2 Class A utilities are those with more 
than I 0,000 service connections. Class B 
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utilities have more than 2,000 connections. 
(Cal.P.U.C. Final Opinion Resolving Sub­
stantive Water Quality Issues (Nov. 2, 2000) 
Dec. No. 00-11-014 [2000 Cal.P.U.C. Lexis 
722, 1, fu. I].) 

Plaintiffs in all four actions intervened in the PUC's 
investigation. They moved to dismiss or limit the 
investigation, on the ground the PUC Jacked subject 
matter jurisdiction over the quality of drinking water 
service provided by regulated utilities. On June I 0, 
1999, the· PUC issued an interim opinion denying 
plaintiffs' motion. (Cal.P .U .C. Interim Opinion Deny­
ing Motions Challenging Jurisdiction to Conduct 
Investigation 98-03-0 J 3 (June I 0, 1999) Dec. No. 99-
06-054 [I 999 Cal.P.U.C. Lexis 312).) Rejecting 
plaintiffs' jurisdictional· argument;· the PUC found that 
it possessed authority to regulate the quality of the 
service and the drinking water that the water utilities 
provide, thai it had exerCised such authority for dee: 
ades, and that it continued to do so. It determined that 
its jurisdictional. decision was final and thus subject 
to rehearing and. app-ellate review. On September 16, 
1999, the PUC denied plaintiffs' application for re­
hearing. (Cal.P.U.C. Order Modifying Decision 99-
06-054 For Purposes of Clarification and Denying 
Rehearing (Sept. 16, 1999) Dec. No. 99-09-073 
[1999 Cal.P.U.C. Lexis 594).) *263 Plaintiffs did not 
seek review of the PUC's jurisdictional decision in 
this court under section 17 56. FN

3 

FN3 Plaintiffs withdrew as interveners after 
. the PUC's denial of the motion to dismiss. 

(Cal.P.U.C. Final Opinion Resolving Mo­
. lions to Compel Discovery an'd ·Motions to 
Withdraw From Proceeding (Nov. 21, 2000) 
Dec. No. 00-11-036.) 

The regulated utilities, the California Department of 
Health Services (DHS), the water division staff of the 
PUC,' and some of the industrial defendants in the 
lawsuits participated in tbe investigation. After 31 
months of investigation and study, the PUC issued its 
"Final Opinion Resolving Substantive Water Quality 
Issues" on November 2, 2000. (Cal.P.U.C. Final 
Opinion Resolving Substantive Water Quality Issues, 
supra, Dec. No. 00-11-014 [2000 Cal.P.U.C. Lexis 
722].) The PUC concluded that existing OHS drink­
ing water quality standards adequately protect the 
public health and safety and that, over the past 25 
years, the regulated utilities, including defendants in 

these lawsuits, had provided water that was " 'in no 
way harmful or dangerous to health' " and had satis­
factorily complied with OHS drinking water quality 
requirements. (Cal.P.U.C. Dec. No. 99-06-054, su­
pra, 1999 Cal.P.U.C. Lexis 312 at p. 39.) It also gave 
notice of its intention to initiate a future investigation 
or rulemaking proceeding to investigate specific wa­
ter quality issues. (Cal.P.U.C. Dec. No. 00-11-014, 
supra, 2000 Cal.P.U.C. Lexis 777 at pp. 71, 73-74.) 
FN4 

FN4 The Court of Appeal granted judicial­
notice of all proceedings before the PUC, 
including PUC Decision No. 99-06-054. 
However, the PUC's modification order and 
denial of rehearing, its final opinion resolv­
irig motions: .. to,: compel discovery and to 
withdraw from proceeding, and its final 
opinion resolving the substantive water 
quality issues occurred after the filing of the 
Court of Appeal opinion. The regulated 
utilities request that we take judicial notice 
of the modification order and denial of re­
hearing and the final opinion resolving mo­
tions to compel discovery and to withdraw 
from proceedings. Several of the industrial 
defendants join the regulated utilities in re­
questing that we take judicial notice of the 
PUC's final opinion in its investigation. Be­
cause the subsequent PUC proceedings are a 
continuation of the PUC's investigation into 
water quality safety issues, we grant those 
requests. (Pratt v. Coas/ . Trucking, Inc . 
(1964) 228 Cal.App.2d 139, 143-144[39 . 
Cal.Rptr: 332).) . 

C. Superior Court and Court of Appeal Rulings 

In the meantime, in response to PUC Order No. 98-· 
03_-013 instituting an investigation. of water quality 
safety, defendants in the four superior court actions 
sought dismissal ·on the ground that the litigation was 
barred by section 17 59. In the alternative, certain 
defendants requested stays of the court proceedings 
pending the PUC's investigation. On June 24, 1998, 
the superior court in the Adler, Celi, and Boswell 
actions stayed all proceedings until the completion of 
the PUC's investigation. On August 27, 1998, the 
Ventura County Superior Court in the Santamaria 
action . sustained the regulated utilities' demurrers 
without leave to amend, but overruled the "264 de-

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 

589 

.-:,',• 



38 P.3d !098 Page 6 
27 Cal.4th 256, 38 P.3d 1098, 115 Cal.Rptr.2d 874, 32 Envtl. L. Rep. 20,477, 02 Cal. Daily Op. Serv. 1064, 2002 . 
Daily J oumal D.A.R. 1295 
. (Cite as: 27 Cal.4th 256) 

murrers of the nonregulated water providers and the 
industrial defendants and denied their motions for a.· 
stay of proceedings. The court 1.ater accepted a stipu­
lation that the proceedings be. stayed pending review 

. by the Court of Appeal. 

Const., art. XII, §§ 1-6.)The Constitution confers 
broad authority on the [PUC] to regulate utilities, 

. including the power to fix rates, establish rules, hold 
various types of hearings, award reparation, and es­
tablish its own procedures. (Id.,§§ 2, 4, 6.)' " (San 
Diego Gas & Electric Co. v. Superior Court (1996) 

Eight. petitions for writs of mandate were filed in the 13 Cal.4th 893, . 9.14-915[55 Cal.Rptr.2d' 724, 920 . 
Court of Appeal. The Adler, Celi, and BoswelJ plain- P.2d 669](Covalt).) In addition to those powers ex" 
tiffs and the regulated utility defendants filed peti- pressly conferred on the PUC, the California Consti-
tions challenging the stay orders of the Los Angeles tution. confers broad *265 authority on the Legisla-
County Superior Court. In the Santamaria action, the ture to regulate public utilities and to delegate regula-

• ''!··". n9nreg.~Jated ,water.providern;and the indµstria\,,de"'· """ .. tory fun.ctions to the PUC. (Cal. Const., art. XjI, §§), 
... · ::·::, ··fondants filed petitions chalJenging Ventura County ·s.) · · · . 

Superior Court's overruling of the demurrers and de­
nial of the motions for a stay, while the plaintiffs 

.,, .. '.::". .: "appealed the order grantin·g the demUITer ofthe:regu-, .. ,: . · 
.. :.-. .. . , la\ed utility defendants: The Court of Appeai' issued .. · 

orders to si:{ow cause· on the petitions and consoli-

. ' -~·. 

dated the appeal with the proceedings on· all of the 
.. ._ .... ,.,. writs. 

.- . : ' On'September. J, 1999, the Court of Appeal ruled that 
·. · ... the PU C's· stafutory authority over water quality and 

its exercise of jurisdiction in addressing water quality 
issues preempted the folir actions against 'the regu­
lated utilities, but did not preempt the actions against 
the nonregulated water providers and the industrial' 
defendants. Ac·cordirigly, it ruled that the Los Ange­
les County Superior· Court in the Adler, Celi, and 
Boswell actions erred (I) in staying the proceedings 
instead of ruling on the merits of the preemption is­
sue; (2) in failing to sustain the demll!Ters and grant 
the summary judgment motion of the regulated utili-

. ties; and (3) in failing to overrule the demll!Ters and 
deny the judgment' on the. pleadings of the nonregu-· 
lated water providers and indtistrial defendants. It 
further upheld 'the Ventura- co\inty superior Court's 
rulings in the Santamaria action in all respects. · 

We granted the petitions for review filed by the San-
. tamaria plaintiffs, and by the nonregulated water pro- · 
. viders and the industrial defendants in all four law-

. suits, ms 

FN5 The Adler, Boswell, and Celi plaintiffs 
did not seek review. 

Discussion 

" 'The [PUC] is a state age~cy of constitutional origin 
with far-reaching duties, functions and powers. (Cal. 

Consistent with tl1ese constitutional mandates, the . 
Legislature bas granted the PUC comprehensive ju:C. · • 
~isdicgen,to regulate:the operation and safety.of.puh~•i: .. -
lie utilities. (§§ 701, 761, 768, 770, subd. (a).) Sec~ ·· 
lion 701 authorizes the PUC to "supervise and regu-·:.-.: 
late every public utility in the. State and .[toj::do .. all·;""•:·:, . 
things ... which. are necessary and convenient ifl· the-.!' .. 
exercise of such power and jurisdiction.'! Section·.702 .~ .. 
commands every public utility. to obey ·the·-:P.liJC'si)•; ... ,, 
orders, decisions, directions, or rules "in- anyc:iivay:·: 
relating to or affecting its business as a public ·utility .. 

" 

The California Constitution also confers plenary 
power on the Legislature to "establish the manner 
and scope of review of commission action in a court 
of record .... " (Cal. Const., art, XII,§ 5.) In the exer­
cise of that power, the Legislature has chosen to limit 
the jurisdiction of judicial review of the ·PUC's deci­
sions. Section 1759, subdivision (a), provides that: 
"No court of this state, except the Supreme Court and 

. tl:]e court of appeal, to the extent specified in .this arti­
cle, shall have jurisdiction to review, reverse, correct, · 
or annul any order or decision of the commission or 
to suspend . o.r delay .. the !'.xetution., or operation 
ther!:of, or. to enjoin, restrain, or interfere . with. the 
commission in the performance of its official duties, 
as provided by law and the rules of c.ourt." . 

;•r, ;, '. 

(la) Defendants, which include the regulated utilities; 
nonregulated water providers, and the industrial de". 
fondants, contend that section :·1759 precludes plain­
tiffs' actions in superior court. Jn response, plaintiffs 
argue that-section 1759 is inapplicable and that sec­
tion 2106 permits their lawsuit against the regulated 
utilities. Section 2106 provides in pertinent part: 
"Any public utility which does, causes to be done, or 
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permits any act, matter, or thing prohibited or de­
clared unlawful, or which omits to do any act, matter, 
or thing required to be done, either by the Constitu- . 
tion, or any law of this State, or any other order or 
decision of the commission, shall be liable to the per­
sons. or corporations. affected thereby for all loss, . 
damages, or injury caused thereby or resulting there­
from .... An action to recover for such loss, damage, 
or injury may be brought in any court of competent 
jurisdiction by any corporation or person." 

lh Waters v. Pacific Telephone Co. (1974) 12 Cal.3d 
1[114 Cal.Rptr. 753: 523 P.2d ll6l](Waters), we 
concluded that "in order to resolve the potential con­
flict between sections 1759 and 2106, the latter sec­
tion must be construed as· limited to those situations 
in which an award of dani'a'ges "would not 'hinder or 
frustrate the [PUC's] declared supervisory and regula­
tory policies." (Id. at p. 4.) There, the plaintiffs sued a 
telephone company in superior *266 court for failing 
to furnish adequate telephone service. We noted that 
the PU,<;::, in approving rates charged, had relied ori a 
policy it adopted of limiting liability of telephone 
utilities for acts of ordinary negligence to a specified 
credit allowance as set f01th in approved tariff sched­
ules. We held that section 1759 barred the superior 
court action because damage awards would conflict 
with the PUC's policies and interfere with its regula­
tion of telephone utilities. 

(2a) We again addressed the relationship between 
sections 17 59 and 2106 in Covalt, supra, 13 Cal.4th 
893, in which the issue was whether section 1759 
barred a superior court action for nuisance and prop­
erty damage allegedly ·caused by electric and mag­
netic fields (EMF's) from power lines owned and 
operated by a public utility. (Covalt, :;upra, at p. 
903.)In applying section 1759, we used a three-part 
test: (1) whether the PUC had the authority to adopt a 
regulatory policy on . whether EMF's are a public 
health risk and what steps the utilities should take, if 
any, to minimize the risk; (2) whether the PUC had 
exercised tliat auth.ority; and (3) whether the superior 
court action would hinder or interfere with the PUC's 
exercise of regulatory authority with respect to 
EMF's. (Covalt, supra, at pp. 923, 926, 935.)We 
found preemption after answering all three questions 
in the affim1ative. 

(I b) Plaintiffs argue that Cova/t's three prongs have 
not been met in this case. They argue that the PUC 

lacks the authority to regulate water quality, that it 
has never exercised that autbority until its recent in­
vestigation on water quality, and that the complaints 
in the lawsuits would not interfere with the PUC's 
exercise of regulatory authority. We reject plaintiffs' 
first two arguments, but agree that some of the dam­
age claims would not interfere with any ongoing 
PUC regulatory program. 

A. Section 1759 Bars the injunctive Relief Claims 
and Some of the Damage Claims Against the Regu-

lated Utilities · · · · 

!. Background Information 

Since the enactment. of the. Public Utilities Act in 
1911(Stats.1911, Ex: Ses·s. 1911, ch. 14, § 1, p. 18), 
the PUC has regulated public utility water compa­
nies. (See Jn re Application: SouthehLCaUfornia 
Mountain W. Co. (1912) .I Cal.P.U.C. 841.)From 
1912 to 1956, the PUC exercisedits public health and 
safety authority over public ·utility water service on a 
case-by-case basis; it examined water quality issues 
and, where necessary, required water utilities to take 
specific actions to ensure safe drinking water and 
authorized rate recovery for the associated costs. 
(Cal.P.U.C. Dec. No. 99-06-054, supra, 1999 
Cal.P.U.C. Lexis 312 at p. 30, fn. I 8, 38.) On its own 
motion in 1955, the PUC initiated a comprehensive 
investigation to "267 establish "uniform service stan­
dards and service rules applicable to all privately­
owned, public utility water companies in the State of 
California." (Re Adoption of Service Standards and 
Service Rules fo1' Water Utilities. (1956) .55 
Cal.P.U.C. 56.)The proceeding resulted in the adop­
tion of general order No. 103, which established uni­
fomi. standards of water quality service for regulated 
utilities, including specific requirements for the 
source of water, operation of the water supply sys­

. tern, and water testing requirements. (Ibid.) 

General order No. I 03, which has been amended dur­
ing the intervening years, presently provides that 
"[a]ny utility serving water for hwnan consumption 
or for domestic uses shall provide water that is 
wholesome, potable, in no way harmful or dangerous 
to health and, insofar as practicable, free from objec­
tionable odors, taste, color, and turbidity." (Cited by 
Cal.P.U.C. Dec. No. 99-06-054, supra, 1999 
Cal.P.U.C. Lexis 312 at pp. 39-40.) It requires each 
utility to comply with the water quality standards of 
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the DHS and the United States Environmental Protec­
tion Agency (EPA) and states that compliance with 
DHS regulations constitutes compliance with the 
PUC's rules, " 'except as otherwise ordered by the 
commission.'" FN

6 (Id., 1999 Cal.P,U.C. Lexis 312 at 
p. 40.) 

FN6 Although general order No. 103 has 
been amended during the intervening years, 
the policy of requiring wholesome, potable, 
and healthful water and of adopting the DHS 

: ·· .. ,.. .... . ·' : health standards has remained the same 
since its inception. (Cal.P .U .C. Dec. No. 99-
06-054, supra, 1999 Cal.P.U.C. Lexis 312 at 
pp. 39-40.) 

In 1976, the Legislature enacted the state Safe Drink­
ing Water Act (state SOWA). (Stats. 1976, ch. 1087, 
§ 2.5, pp. 4918-4929, adding Health & Saf. Code, 
fonner § 4010 et seq., currently codified at Health & 
Saf. Code, § 116275 et seq.) When the Legislature 
enacted the state SDW A, it assumed the primary au­
thority to administer the federal act. The state 
SDWA, administered by the DHS, establishes stan­
dards at least as stringent as the federal SDWA and is 
intended to be "more protective of public health" 
than the minimum federal standards. (Health & Saf. 
Code,·§§ 116270, subd. (f), 116325.) The Court of. .. 
Appeal below describ~d the.state SDWA:-

"Paredes v. County of Fresno (1988) 203 Cal.App.3d 
1[249 Cal.Rptr: 593](Paredes}described in some 

·' · : "· .·.·until -1974, the· PUC·1s authority to deterniilie the ·ap::. . :.dctni! the· Callfornia SDWA,. in·addressing the regula- .. · 
propriate standards for the water quality and service tion of water cqntaminated with DBCP, a toxic sub-
provided by public utility water. systems was limited. .stance not specifically in issue in our case. 'The Cali-
only by the statutory requirement that suci1 stimdard~' •· · ·':" .-"forilia·'Legislatiire·:Jias declared. water delivered by 
be ''.just and reasonable" and "adequate and service~·. · -· · · _public· water systems in this state should be at all 
able."(§ 770; Cal.P.U.C. Dec. No. 99-06-054, supra,:.· times pure, wholesome, and potable. It has adopted 
1999 Cal.P.U.C. Lexis 312 at p. 44.) However, fr{· ·' ·' - 'procedures to be followed in an effort to accomplish 
1974, Congress enacted the federal Safe Drinking. · .,-: this objective in [Health and Safety Code] sections 
Water Act (federal SDWA) (42 U.S.C. § 300f et ..... 4010.1 through 4039.5. ([Health & Saf. Code,] § 
seq.), which prohibits states from enacting drinking 4010.)These sections [which have since been 
water Jaws less stringent than those established by the amended and moved to Health and Safety Code sec-
EPA. (42 U.S.C. § 300g.)"Congress occupied the tions 116275 through 117130 (Stats. 1995, ch. 415, § 
field of public dr·inking water regulation with its en- 6)] describe the permit process for the operation of a 
actment of the [federal] SOWA 'The. purpose of the public water system ([Health & Saf. Code,] art. I, §§ 
[federal SOWA] is to assure that water supply sys- 4011-4022), the regulation of the quality of the water 
terns serving the public meet minimum national supply of a public water system ([id.,) art. 2, §§ 
standards for,protection of:public health.' [Citation.] 4023.5-4030.7), viol~tions ([id.,] art. 3, § 4031), 
With minor exceptions, the SDWA applies 'to each remedies· ([id.,] art. 4, §§ 4032-4036.5), judicial re-
public water system· iii each State.' 42 U.S.C. § 300g · view ([id.,] art. 4.5, § 4037), and applicable crimes 
.... [A]lthough the primary responsibility for en- and penalties ([id.,] art. 5, ~§ 4031.5~4039.5). 
forcement remains with the States, the Administrator 
is empowered to enforce State compliance. Id. §§ 
300g-2, 300g-3." (Mattoon v. City of Pittsfield (1st 
Cir. 1992) 980 F .2d 1, 4.) Accordingly, the federal 
SOW A grants states primary authority to implement 
the provisions of the federal standards and allows 
states to set stricter water quality standards than those 

·of the federal government. (42 U.S.C. § 300g-2(a); 
see 42 U.S.C. § 300g-l(b).) Although the *268 fed-
eral SDWA preempts federal common law nuisance 
actions (Mattoon v. City of Pittsfield, supra, 980 F .2d 
at p. 4), state common law is not preempted. (United 
States v. Hooker Chemical & Plastics Corp. 
(W.D.N.Y. 1985) 607 F.Supp. 1052, 1055, fn. 3.) 

" 'Any person who operates a public water system 
must: comply with primary and secondary drinking 
water standards; ensµre the sy51em will not be subject . 

· tci backflow under normal operating conditions; and 
provide a reliable and adequate supply of pure, 
wholesome, healthful, and potable water. ([Health & 
Saf. Code,} § 4017 .)Primary drinking water standards 
,specify maximum levels of contaminants, which, in 
the judgment of the DHS director, may have an ad­
verse effect on the health of persons. ([Jd.,]§ 4010.l, 
subd. (b )(1 ).) Secondary drinking water standards 
specify maximum contaminant levels which, in the 
judgment of the director, are necessary to protect 
public welfare. Secondary drinking water standards 

' . 
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may apply to any drinking water contaminant which 
may: (I) adversely affect the odor or appearance of 
such water and cause a substantial number of persons 
*269 served by the public water system to discon­
tinue its use; or (2) otherwise adversely affect the 
public welfare. ([Id.,]§ 4010.l~ subd. (b)(2).) Maxi-·· 
mum contaminant levei means the maximum pennis­
sible level ofa contaminant in water. ([Id.,]§ 4010.1, 
subd. (c).) 

" 'The regulations establishing primary and secondary 
drinking water standards for public water.systems are 
contained in title 22 of California Code of Regula­
tions, section 64401 et seq. (Cal. Code Regs., tit. 22, 
§ 64401, subd. (a).) Those drinking water standards 
are based upon the national interim primary and sec-

'··''·.,.·· "" · · .·ondary drinkin·g 'water regulations .cimtained ·1n the 
Code of Federal Regulations.' (Paredes, supra, 203 
Cal.App.3d at p. 5, fn. 01hittedJ ··· · 

~ ··-:,:: ' .,·,,:~-·-·'· ·,· ... ;. 
,. 

"In California, when a contaminant is discovered for 
whiCIFtlfere is no primary ~r secondary ~tandard, ihe 
DHS "d¢'velops an 'action levd "tOr"iC1n.· the early 
1980's, the Legislature adopted a. pi·ograln for detect- . 
ing and ·:monitoring organic chemical contaminants 
for which mandatory levels did not exist. Legislation 
authorized the DHS to require monitoring for these 
unregulated chemicals and notification of the public 
when action levels were exceeded. DHS implemented 
the legislation by adopting guidelines for responding 
when,,action levels were exceeded. (Paredes, supra, 
203 Cal.App.3d at pp. 6-7 .) 

"Although the Legislature moved the Safe Drinking 
Water Act to Health arid Safety Code section 116275 
et seq. during .a statutory ·reorganiwtion in 1995 
(Stats. 1995, ch. 415, § 6 ... ) and amended it in srib" 
sequent years (Stats. 1996, ch. 755, §§ 1-12 ... ; Stats. 
1997, _ch. 734, §§ 1-15 ... ), the general regulatory 
scheme described in Paredes has remained intact" 
(Fn. omitted.) · · · 

2. The PUC Has Authority' lo Enforce Waler Quality 
and Limited Authority to Adopt Water Quality Stan-

dards for Regulated Utilities . 

Plaintiffs arguk that the DHS and the EPA have ex­
clusive authqrity t9 set st::indards. and enforce laws 
related to the state ai]d federal SDW A;s and that the 
regulation ·o{ water quality is the ft111'ctio~ of. the 
DHS, not the PUC. Plaintiffs are cnn·ect that the Leg-

islature has vested in DHS primary responsibility for 
the administration of the safe drinking water laws. 
(Health & Saf. Code, § 116325.)However, they are 
incorrect in asserting that the PUC has no authority to 
set and enforce drinking water standards when regu­
fating water providers. The Legislature has vested the 
PUC with general and specific powers to ensure the 
health, safety, and availability of the public's drinking 
water. 

Article X, section 5 nf the California Constitution 
·states: "The use of all water now appropriated, or that 
may hereafter be ·appropriated, for sale, *270 rental, 
or distribution, is hereby declared to be a public use; 
and subject to the regulation and contra! of the State, 
in ·the mailner to be prescribed by law." Article XII, 
sectiori ·1,oHhe California Constitution provides that 

. "Private corporations and persons that own, operate, 
. control,. or manage a line, plant, or system for ... the 
. · produetion; generation, transmission, or furnishing of 

... water ... directly or indirectly to or for the public ... 
are pµbli~. utilities subject tci controrby the Legisla­
ture." Such public utilities are thereby subject to 
regulation by the PUC. (Cal. Const, art. XII, § 5; Pub. 
Util. Code, §§ 701, 761, 770, 2701.) In regulating 
utilities, the PUC is authorized to "do all things ... 
which are necessary and convenient in the exercise of 
[its] power andjurisdictinn" (§ 701) and required to 
ensure that the service and equipment of any public 
utility protect the public health and safety. (§ § 451, 
FN

7768. FNa ) Drinking water quality affects health and 
safety and is therefore within the PUC's regulatory 
jurisdiction over public utility water companies to 
ensw·e that public health and safety are protected. (§ § 
451, 739.8, subd. (a), 761·, 768, 770, subd. (b); see 
Citizens:.:Dtilities Co. v. Superior Court. (1976) 56 
Cal.App.3d 399, 408[128 Cal.Rptr. 582].) 

FN7 Section 451 provides in pertinent part: 
"Every public utility shall furnish and main­
tain sucli adequate, ·efficient, just, and rea­
sonable service, instrumentalities, equip­
ment, and facilities ... as are necessary to 
promote the .safety, health, comfort, and 
convenience of its patrons ... and the pub­
lic." 

FN 8 Section 768 provides in pertinent part: 
"The commission may, after a hearing, re­
quire every public utility to construct, mainc 
tain; and operate its line, plant, system, 
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equipment, apparatus, tracks, and premises 
in a manner so as to promote and safeguard 
the health and safety of its ... customers, and 
the public .... The commission may establish 
uniform or otber standards of construction 
and equipment,· and require the performance 
of any other act which the health or. ~afety of 
its ... customers, or the public may de­
mand .... " 

develop and apply standards for the quality of the 
product or service provided by regulated utilities as 
long as they are not "inconsistent" with the regula-
tions and standards of DHS. FN9.. · . 

FN9 In its firi~I opinion onwater quality, the 
PUC ordered a subsequent investigation 
and/or rulemaking proceeding, which will 
consider ( 1) whether DHS's action levels, 
which DHS categorizes as nonmandatory 

The PUC's most obvious regulatory authority in- and nonenforceable levels, should be man-
cludes-the nigulation of rates; t'Acc_ess-Jo ·an,adequate··:· · -~- · ..... _ datory ··.for- regulatedc· utilities; .. ,~,_and,._:-(2) . 
supply of• healthful water'is'.:a· :,foisic,\liece_ssity:;of nu- . . whether the utilities complied ·,with general 
man life, and shall be made available to all residents order No. ·I 03 standards in existence before 
of California at an affordable cost."._(§ 739.8, subd. the adoption by DBS of maximum .contarni-
(a).) -.: :.> .. :' ·_: ·.· ·: >:·::-,;:.-,,.;_.-:-:.·:.'-:: ... ;::.. . -nan! levels and action leveJs,.-(Cal.P.U.C. 

In addition;. section 770 addresses water quality regu­
lation and provides iri pertineilt'pari: .'.'The commis­
sion' Ilia)i:ict'ftt1(frearmg:·m1;i!(;•:[irJ'(b)iAstertii.iii aiii:I fix · 
adequat~ _'anci serviceable' standards for the meastire-

. . m~n.t;?,f,,'.:;,'jlLJ~lity~,'.'. cir cithet'ci(i_iioiticjn" pertai,t:tilig 'lei .. ' .... 
tbe''i;upply'of:the product, coinrriodity,' or service fur­
nished' ... oFreridered by any such public utility. ·No 
standard' of tlie commission. applicable "to' any "water -­
corporation shall be inconsistent with the regulations 
and standards of the State Department of Health pur-
suant to ·Chapter 4 (comm·encing with -section 
116275) of Part 12 of Division 104 of the Health and 
Safety Code." 

In 1974, when Congress first pa5sed the federal 
- SOWA, the Legislature amended section 770, subdi­

vision (b ), to mi:Jude the followuig proscription: *271 
· "No standard of the commission retating to: water 
quality, however, shall be applic~ble to:'.1!iiy · waier 
corporation which is required tO comply with the 
regulations and standards·ofthe State Department of 

· Health pursuant to Chapter 7 (commencing with Sec-
. tion 4010) of Part I of Division 5 of the He.alth and . 

Safety Code.'! (Stats. 1974, ch. 229, § l, p: 434.) In 
1976, the Legislature again amended subdivision (b). 
to eliminate the proscription and ·instead to provide 
that: "No standard of the. commission applicable to 
any water corporation shall be inconsistent with the 
regulations and standards of the State Department of 
Health pursuant to Chapter 7 (commencing with Sec­
tion 40 I 0) of Part 1 of Division 5 of the Health and 
Safety Code." (Stats. 1976, ch. 1087, § 4, p. 4929, 
italics added;:see Stats. 1976, ch. 1037, § 3, p. 4648.) 
Thus, the present statute gives the PUC authority to 

· · ·· -•:·Dec. No. ·00-11-014;-supra; .QOOO Ca!J'' ,lJ;(';,." ,-. " .. 
Lexis 722 at pp. 20, 65, 73-74.) A ·PUC rule · 
requiring regulated utilities to mee_t DHS ac~ 
tion levels. would not be 'inconsistent with 
mandatory DHS water quality standards_. In­
deed,' during the investigation, ·tile DRS sug- . 
gested that the PUC require utility. compli-
ance with the DHS action . levels ·and cus-., 
tomer notification when. DHS action levels 
are exceeded. (Cal.P.U.C. Dec. No. 00-11-
014, sup1:a, 2000 Cal.P ,U.C, Lexis 722 .at p. 
37.) . 

Nevertheless, whether the·PUC has independent au-. 
thority to set water quality standards is not disposi­
tive, The PUC has constitutional and statutory au­
thority and responsibilities to ensure that the regu­
lated utilities provide ·service (e.g., water) that prq­
tects the public h'ealth and safety,-(§§ 701,"451, 
· 768.)While the. w.iiter qt1ality standards may be._ the 
product of DHS study and expertise, they are the 
PUC standards as well. The Legislature, by mandat­
ing t!l~t the PUC stand!!rds cannot be "inconsistent" 
with DRS water quality standards, has established 
that the DHS ·safety standards are the rriiniinurri stan~ 
dards for the PUC to use in petforrning its regulatory 
function_ of ensuring compliance with safety stan­
dards. 

Since 1956, the PUC's supervisory policy, as embod­
ied in general order No._ 103, ,has required public 
utilities to comply with th.e. water quality standards of 
the relevant state and federal health agencies', " 'ex­
cept ~{ ot}Jerwi~e · tirdere~ by , fi:i'e 'comrriission.' " 
(CaLP.U.C. · Dec. No. 99;06-054, supra, 1999 
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Cal.P.U.C. Lexis 312 at p. 40.) In implementing that nia-American Water Co. (1986) 20 Cal.P.U.C.2d 596 
policy, the PUC can require prescribed water quality [PUC refused to authorize water utility to install wa-
corrective actions, botb. in rate and complaint cases !er quality treatment facility, and instead ordered it to 
affecting particular utilities and in industrywide in- evaluate other, less costly alternatives]; San Gabriel 
vestigations such as the 1998-2000 investigation into Valley Water Co. '(1998) Cal.P.U.C .. Dec. No. 98-08-
water quality. (Pub. Util. *272 Code,§§ 1701-1702,.. 034 [1998 Cal.P.U.C. Lexis 575) [PUC approved 
2101; Health & Saf. Code,§ 116465; Fordv. Pacific water utility's request for additional water quality 
Gas & Electric Co. ( 1997) 60 Cal.App.4th 696, treatment facilities, rejecting ratepayers' argument 
707[70 Cal.Rptr.2d 359); see also Consumers Lobby that new treatment plant should be allowed only 
Against Monopolies v. Public Utilities Com. (1979) when prescribed maximum contaminant levels ex-
25 Cal.3d 891, 907[160 Cal.Rptr. 124, 603 P.2d 41].) ceed OHS standards].) 

· · .. ' ·It can enforce its ·orders and decisions ·.by suit·(Pub. :·•·:o·: ... 
Util. Code, § 2101 ), by mandamus or injunction (id.; 
§§ 2102-2103), by actions to recover penalties (id., 
§§ 2104, 2107), and by contempt proceedings (id., § 
2 I 13 ). Thus, the PUC has the authority to adopt a 

· . ·,policy on. water quality and to take·the approp1<iate::" 
actions, if any, to ensure water safety. · 

'. 1· 

3. The fUC Has Undertaken the Ongoing Regulation 
of Drinking' Water Quality 

.... _., ....... ·. 
• <M';u,,, 

~;-,-;, 

As stated above, the PUC exerdsed its public health 
· and safety authority over public utility water service 

on a case-by-case basis from 1912 to 1956 and 
adopted general order No. 103 in 1956. The PUC and 
DHS confirmed their partnership on water quality 
issues in a joint memorandum of understanding in 
1987, which was updated in 1996. (Cal.P.U.C. Dec. 
No. 99-06-054, supra, 1999 Cal.P.U.C. Lexis 312 at 
p. 28,.fn. 16.) It aclmowledged "their joint goal to 
ensure that California water companies regulated by 
PUC are economically maintaining safe and reliable 
water supplies." (id., 1999 Cal.P.U.C. Lexis 312 at p .. 

. 1 I 1.) The memorandum defined DHS's responsibility . 
for identifying contaminants and· the improvements . 
necessary to provide safe water supplies, and for ini­
tiating enforcement actions under the state SOW A; 
the PUC retained responsibility for approving rate 
changes to finance improvements, for informing cus­
tomers, and for monitoring non-SDW A water qualify 
requirements. The two agencies agreed to work to­
gether and share infonnation. (id., 1999 Cal.P.U.C. 
Lexis 312 at pp. 104-120.) · 

In exercising its regulatory authority over water qual­
ity, the PUC has decided what constitutes adequate 
compliance with applicable water quality standards, 
whether any increased water treatment is justified in 
light of its impact on ratepayers, and what marginal 
increases in safety may be gained. (See, e.g., Califor-

The Court of Appeal below noted other actions by the · · · · · 
PUC with respect to the quality of drinking water 
provided by public utilities: "In 1983, it *273 adopted 
a service improvement policy' requiring water utili-

'· 'ties •to ·identify: the·· most cost-effective alternatives for·· · 
dealing with water service problems, including con-' 
lamination. In 1986, it issued guidelines for water 
quality improvement projects. In 1990, it issued'' a 
risk and re.turn report, addressing the development ·of 
drinking water quality standards, new t~sting;pr()~.e·:,77:··-· 

dures, and application of drinking water standards'•to '." 
large and small water utilities. In 1994, it issued a 
decision concluding that drinking water quality stan- · 
dards would require investment of $50 million to 
$200 million in water treatment facilities over the 
next several years. In 1996, it authorized water utili-
ties to establish accounts to record and recover ex­
penses incurred in complying with EPA drinking 
water regulations and paying DHS testing and regula-
tory fees. In addition, the commission issued a series 
of individual rate decisions analyzing health stan-
dards and individual communities' abilities to absorb 

'.the costs of varying treatinent levels." 

The PUC itself has stated: "[T)he Commission's cost 
setting and regulating role is inextricably bound to 
the quality of water provided by the. regulated utili­
ties." .(Cal.P.U.C. Dec. No. 99-09-073, supra, 1999. 
Cal.P. U .C. Lexis 594 at p. 9 .) "Most often, authoriza­
tion for corrective or preventative water quality 
measures occurs in a rate case." (Cal.P.U.C. Dec. No. 
99-06-054, supra, 1999 Cal.P.U.C. Lexis 312 at p. 
31.) In reviewing a water utility's rate increase appli­
cation, the PUC must review the reasonableness of 
the utility's proposed investment, its compliance with 
health department regulations, its implementation of 
previous PUC decisions affecting water quality, and 
its compliance with general order No. 
103.(Cal.P.U.C. Dec. No. 99-06-054, supra, 1999 
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Cal.P.U.C. Lexis 312 at pp. 31-32.) Thus, in setting 
. rates at affordable levels, the PUC must balance the 

quality and cost of water services. 

In its fina_l opinion, the PUC explained the basis for 
its concurrent jurisdiction with the DHS over water 
quality . safety: "A jurisdictional structi.Jre that pre­
serves the authority of both DHS and the (PUC) over 
the quality of water provided to residents and busi­
nesses by private wateicompariies is consistent with 
the original intent of the 191 l Act giving the [PUC) 
authority over water-issues: It remains crucial to the 
effective regulation 'of public utilities. The expertise 
of the [PUC), however, has always centered around 
the creation of financial _and regulatory incentives 
that foster and support socially desired behavior from 
finns that' op'erate 'in 'a marketplace. characterized. by. 
limited competition. Thus, it is clearly reasonable that 
the Legislature continue to marshal the expertise of 
the [PUC) as well as the health-science expertise of 

. OHS tci support a public interest as critical as the 
quality of drinking water." (Cal.P .U.C. Dec. Nci. 00-
11-014, supfri, 2000 Cal.P.U.C. Lexis 722 at pp. 17-
18:) As shown by the DHS's participation in the 
PU C's recent water quiilicy ·investigation, the PUC 
and the DHS continue to work together to ensure that 
public water utilities provide safe and healthy water. 
"274 

Plaintiffs argue that their lawsuits should not be pre­
empted because the PUC has defe1Ted to the OHS to 
set and enforc·e water quality standards, has no exper­
tise in· water quality issues,. and has focused on rate­
mal<ing. oiir decision in Covalt leads. ;;s to a different 
estimation of PUC's regulatory involvement. In Co­
valt, notwithstanding the PUC's·-·deference to the 
DHS's expertise on health issues, we concluded that 
the PUC had preemptively exercised its authority to 
adopt a policy on powerline EMF's. (Covalt, supra, 
13 Cal.4th at pp. 926-934, 94.6-94 7 .) . . 

The circumstances in that case involved a PUC inves- · 
ligation mto the health effects of EMF emissions. The. 
PUC had issued an interirri opinion and order that 
summarized what had occurred during the investiga­
tion up. to 'tilat point and the' recommendations for 
further studies: In ti{e interinl. opiniori 'and order, the· 
PUC recognized the DHS's exp.ertise and concurrent 
jurisdiction in estiiblishillg EMF policy. (Re Potential·. 

. Health Ejfecis of Electric and Magnetic Fields of 
Utility Facilities (1993) S2 Cal.P.U.C.2d 1, 8, 14-

15.)We noted that, for the investigation, the PUC had 
asked DHS to assess the scientific evidence concern-
ing the. potential dangers of EMF's and had relied on 
the DHS witness in developing a policy on the poten- · 
rial health risks of_EMF's from utility facilities·. (Id at 
p. S;Covalt. supra, 13 Cal.4th at p. 930.)In detemin- ·. 
ing the need for further research and education pro­
grams, the PUC found that the DHS was the "appro­
priate agency" "to inform [it] as to the type of public 
health risk, if any, connected to EMF exposure and 
utility property or operations" and "to define the re­
search needed to:deterniine 'whether there· is· a-. .'Clear .. · .· · 
cause and effect relationshiJ'rbetWeen EMF.from·ud.J~<:.- · 
ity property and public health." (Re Potential Health 
Effects of Electric and Magnetic Fields of Utility Fa­
cilities, supra, 52 Cal.P.U .C.2d at · pp.: · 27~ · 

· · 28)Accordingly; .-DHS ·was -desigriated ·'as the ;EMF . 
education and research program manager. (Id at pp. 
15, 21, 30.)lts duties included implementing and co­
ordinating statewid.e -research·· and :education pro"·'"'·:. 
grams, defining the needed research, developing edu­
cational inform_ation for ,distribution to . utility cus­
tomers, monitoririg 'tlie ijuality ofresearch and educa- .. 
tion; and providing•an-aUnual-research report to PUC. ·. 
(Id. at pp. 16, 22-23, 26, 28-30; see also Covalt, su­
pra, 13 Cal.4th at pp. 932-933.) 

It is true that the PUC's primary involvement with 
water quality has been in the context of ratemaking, 
determining which water quality improvements to 
authorize or mandate and their costs, and the neces­
sary rate increases. However, in making those deci­
sions, the PUC had, tp, consider, as it did in Covalt, 
the health and safety of the service provided by the 
regulated utilities. Accordingly, w_e find that the PUC 
has exercised and continues to exerci~e its juri5dic- · c=-:::..: .. 

· tion to regulate drinking water quality. *275 

4. Sonie of Plaintiffs' Actions Would lnteifere with 
the PUC's Geheral Superviso1y and Regii.lat01y Poli­

cies, While Others Would Not 

(2b) Under the third prong of Covalt, superior court' 
lawsuits against public utilities are barred by section 
1759 "not only when an award of damages would 
directly contravene a specific order or decision of the 
commission, i.e., when it would 'reverse, correct, or 
annul' that order or decision, but also when an award 
of dan1ages would simply have the effect of under­
mining a general supervisory or regulatory policy of 
the commission, i.e., when it would 'hinder' or 'frus-
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trate' or 'interfere with' or 'obstruct' that policy." (Co­
valt, supra, 13 Cal.4th at p. 918.) " 'The PUC has 
exclusive jurisdiction over the regulation and control 
of utilities, and once it has assumed jurisdiction, it 

eral and state drinking water standards. In essence, 
plaintiffs challenged both the adequacy of the stan­
dards and compliance with those standards. 

cannot be hampered, interfered with, or second- The first challenge, to the adequacy of the standards, 
guessed by a concurrent superior court action ad-. · is barred. An award of damages on the theory that the 
dressing the same issue.' " (Id. at. p. 918, fn. 20, italics public utilities provided unhealthy water, even if that 
omitted; see, e.g., Waters, supra, 12 Cal.3d at pp. I 0- water actually met DHS and PUC standards, ·would 
12 [damage action for negligence in providing tele- interfei·e with a "broad and continuing supervisory or 
phone service conflicted with PUC-approved tariff . regulatory program" of the PUC. ·(Covalt, supra, 13 
limiting telephone customer to credit allowance for Cal.4th at p. 919.)In order to perform· its regulatory 

· ", , ... ,, ..... ,jmproper. .service].) In short, an award of damages is· .:. · . fuiictioii.S';" such! as·:raffmilkiiig;·Jl:ie''PtJC' must have· 
. . .barred by section 1759 if it would be contrary to a.' certain ·water qualify'benchffiar1Cs':'F0r example, iii 

policy adopted by the PUC and would interfere with determining whether to approve a rate increase, the 
its regulation of public utilities. (Waters, supra, 12 PUC must consider _whether a r~gulated water utility's 
CaL3d at pp. 4, 11.) exis-ting revenues:. ar~ ade~\late tCiTmance ariy water· 

.;.·,,.,, .... ,,,,. ""·'f· ''''",.,.,,,.;;;, ..... ,.::,: ,: .• ...... ; .... · · ···-· ....... _,. . .·· .. ·: .. " --···· · · ·, treatinei1( .facility. thai rnayi:'be'·•·.'rieeded:'"Whether .·:a·· · · 
On the other hand, superior courts are not precluded treatment facility is -needed, and, if.so, the expense 

·from acting in aid of, rather than in derogation of; the ··thereof, "canno(be:detefu:iiiied except with reference 
PUC's jurisdiction. (Vila v. Tahoe Southside Wat~r ;,,.,,~ ;;:'::tO'an'appi]ciibJewa'ter'qiialicy'siaiidard:'General order 
Utility :(1965) 233 Cal.App.2d 469[43 Cal.Rptr, · - ··No'' 103, prCimulgated by the PUC in 1956, formally 

•654].):Jlhus; a court has jurisdiction to enforce a W,ll,;:',;·.::.::).;a,dopted' the'DHS"Water.:i:juality''standards· as itS''ciwn. 
ter utiLity's ,legal obligation to comply with PUC:',:;:"·:: \Thus, the DHS standards serve 'as' those benchmarks: 
standards and policies and to award damages for via:··· ·.· - ·A superior court determinatioil·ofthe inadequacy of a 
lations. (See, e.g., id. at pp. 479-480 [office building OHS water quality standard applied by the PUC 
owner permitted to seek damages for water utility's would not only call DHS regulation into question, it 
failure to provide single water service connection to would also undermine the propriety of a PUC rate-
multipletenant building as required by unambiguous making determination. Moreover, the OHS standards 
tariff approved by the PUC].) have been used by the PUC in its regulatory proceed­

"When•the b;;tr raised ,against a private damages ac­
tion ha§ been a ruling of. the commission on a single 
m_atter such as its. approval of a tariff or a nierger, the 
courts have tended to hold that the action would not 
'hinder' a 'policy' of the commission-within the mean­
ing of- Waters and hence may proceed. But when the 
relief sought would have interfered with a broad and 
continuing supervisory. or regulatory .program of the,.. 
commission, the courts have .found such a hindrance 
and barred the actio~· under 'section 1759." (Covalt, 

· supr_a, 13 Cal.4th at pp. 918-919.). · 

a. Da~wges 

(1 c) Plaintiffs alleged water contamination ·without 
regard to whether the water met drinking water stan­
dards '(e.g., injury from "the toxiC' contamination of 
dririking water, with chemicals, including, but not 
limited to," three *276 chemicals with ·established 
niaxiiiium contaminant levels). They also alleged 
water contamination that exceeded and· vfolated fed~· 

ings for many years as an integral part of its broad 
and continuing program or policy of regulating water 
utilities. As part of that regulatory program, the PUC 
has provided a safe harbor for public utilities if they 
comply with the DHS standards. An award of dam­
ages on the theory that the public utilities provided 
unhealthy water, even if thec::water.7.met· DHS · stan- · 
dards, "would plainly undermine the commission's 
policy by holding the utility liable for not' doing what 
the commission has repeatedly determined that it and 
all similarly situated utilities· were not required to 
do." (Covalt, supra, 13 Cal.4th at p: 950.)Thus, such 

· damage actions are barred. · 

On the other hand, damage claims based on the the, 
ory that the w·ater failed,·to meet federal and state 
dririking water standards are not preempted by sec­
tion 1759: A jury award ba5ed on a finding that a 
public water utili.ty ·violated DHS standards would 
not interfere with the PUC regulator)' policy requir­
ing water utility complimice with those standards. We 
recogriize that in PUC Decision No. 00-11-014, the 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 

597 



•!: .•.. 

38 P.3d 1098 Page 14 
27 Cal.4th 256, 38 P.3d 1098, 115 Cal.Rptr.2d 874, 32 Envtl. L. Rep. 20,477,:02 Cal. Daily Op. Serv. 1064, 2002 
Daily Journal D.A.R. 1295 · 
(Cite as: 27 Cal.4th 256) 

final opinion on water quality, the PUC made a retro­
spective finding that the regulated utilities investi­
gated, including the regulated defendants in this case, 

plementing its supervisory and regulatory policies to 
prevent futi.ire harm. 

bad substantially complied with DHS drinking water The regulated arid_imnregulated defendants argue that 
standards for the past 25 years. However, that factual ·an award of damages agairist the regulated utility 
findirig was not part of an identifiable "broad. and defendants for providing hannful or unhealthy water, 
continuing supervisory or regulatory pro.gram of the· would directly "contravene" a specific order or deci-
commission" (Covalt, supra, 13 Cal.4th at p. sion of the PUC, as stated in Covalt.(Covalt, supra; 
919),*277 related to such routine PUC proceedings 13 Cal.4th at p. 918.)However, the Covalt language 
as ratemaking (see Citizens Utilities Co. v. Superior regarding the contravention of an order was simply a 
Coul'.f, supra, 56 Cal.App.3d 3 99) or approval ofwa- referenc_e to the statutory language in subdivision (a) 
ter quality. treatment facilities"Nor. ·.was':that:·finding ''' ·· :· '~'"iif secti(iii" 1759 that ''No court of this state, except the· · 
part of a broad and continuing progra1ii- to -regulatei_,..-.,.,: ,:;:suprenie Court and the court ofii.ppeal .:. shall have· 
public utility. water quality, a point the PUC itself jurisdiction to review, reverse, correct, or annul any 
implicitly recognized during its investigation whei:i it order or. decision of the commission .... " (Covalt, 
stilted: "This investigation is an: .inquiry .. into .the ,., ·· - : supra, at p. 918.)Although a jury award supported by 

.:safety of.the drinking water.supplied.by.Commission. ':. a finding-that a public water utility violated DHS and' 
regulated water utilities. This .is ap iriformation gath- . PUC standards would be contrary to a single PUC 
cring process. This is not -a rulemaking :proceeding,,·: ··· · · ·decision, it would not *278 hinder or frustrate the 
although the·information:gat_h~red:•bere;may:.iesult;1ir+::: · ;·.:·•;PUC's 'declared supervisory and regulatory ·policies, 
our instituting a ruiemaking proceeding -to .-develop ,. : . for the reasons discussed earlier. Under ·the provi­
new operating • .pr_actices::!"orrregu.latf:d:o.water.-.utilities: .. ' .... sion_s of section 1759, it would' also not constitute a 
to better ensure the·healtliiai;ii:l.·:safeijiofwater service. direct review, reversal, correction, or annulment of 
This is also not an enforcement .proceeding, although . the decision ltself. Accordingly, such a jury verdict 
the information accumi.tfated"here regardmg the com·- would not be barred by the statute. 
p\iance of regulated water utilities with the safe 
drinking water laws may result in. oui instituting for­
mal enforcement investigations of individual water 
utilities where justified." (Cal.P.U.C. Dec. No. 99-06-
054, supra, I 999 Cal.P.U.C. Lexis 312 at pp. 48-49, 
fn. omitted.) 

.1>,.lth(mgh a PUC factual finding of past compliance ... 
·or noncompliance may be part of a future remedial 

. pr0gtam, a lawsuit for damages based· on past viola-··· 
tions of water quality standards- would not interfere 
with such a prospective regulatory program. As 
noted, the PUC can redress violations of the law or its 
orders by suit (§ 210 l), by mandamus or injunction 
(§§ 2102-2103), by actions to recover penalties (§§_ 
2104, 2i07), and by contempt proceedings(§ 2113); 
but these remedies are essentially prospective in na­
ture. They are designed to stqp the utilities from en­
gaging in current and-ongoing violations and do not 
redress injuries for past wrongsdSee. Vila v. Tahoe 
Southside Water Utility, supra, 233 Cal.App.2d at p. 
479 [the PUC has no authority to. award damages].) 
Here, plaintiffs alleged injuries caused .. by water that 
failed to meet state. and federal drinking water stan­
dards "for many years." Because .the PUC cannot 
provide for such relief for past violations, those. d~m­
age actions would not interfere with the PUC m 1m-

b. Injunctive Relief 

In addition to alleging damages, the Santamaria 
plaintiffs asked for injw1ctive relief for current water 
quality violations. However; a court injunction issued 

· after a jury finding of DHS standards violations 
would "interfere with the commission in the perform­
ance o_fits official duties .... ".(§ 1759.)As part of.its 
water quality. i.Ilvestigation; the PUC Cletermined, not 
onlf·\vheth_er· the r·egulated' titilities•'had:·complied 
with· dririking water sfatidaids for the past 25 years, 
but ~lso whether they'weie currently complying with 
existing water quiilify-~egulation. (Cal.P.u.c: Dec. 
No. 00-11-014, supra; 2000 Cal.P:U.C. Le?Cis . .722 at 

· pp. 5, 105-108.) In PUC Decision Nci. 00-11-014, the 
final ·opinion on water quality, the PUC found that 
the regulated utility defendants in this case were in 
compliance with DHS regulations and that "no fur­
ther inquiry or evidentiary hearings" were required 
regarding compliance. (Cal.P.U.C, Dec. No. 00-11-
014, supra, 2000 Cal.P.U.C. Lexis 722 at p. 6.) Based 
on that factual finding, the PUC impliedly deter-

. mined it need ·not _take any remedial action. against 
those regulated. utilities. A court_ injunction, ~redi~ 
cated on a contrary finding of utility noncompliance, 
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would clearly conflict with the PUC's decision and 
interfere with its regulatory functions in detennining 
the need to establish prospective remedial programs. 
ln contrast, even if a jury award of damages on a 
finding of past violations would conflic.t with the 
PUC's factual finding of no past violation_s, the juris­
dictional role of the PUC would not be affected. Un­
der the regulatory framework at issue, here, the 
PUC's role is to ensure present and future compli­
ance. FN 

10•279 

FN 1 o Plaintiffs claim thaf PUC jurisdiction 
cannot preempr:the private right Of actions 
established by Proposition 65 (the Safe 
Drinking Water and Toxic .Enforcement Act 
of 1986; Health & Saf. Code, § 25249 .5 et 

..... .. . •seq.'.) or the stateSDWA, and thahiitizetl·eii_.. 
forcement is an essential part ·of the regula­
'tory scheme. However, plainiiffs do not 

' '. qualify. as Citizen' ~nforcers of' water quality 
standards under Proposition 65. Private en-

. · fHcircemeiit under Proposition 65 supplements · · 
· '· :. agency enforcement only if the Attomey 

General or other appropriate prosecutor has 
failed to act diligently against an alleged 
violator and notice of the alleged violation 
has been given to the appropriate prosecutor. 
(Health & Saf. Code, § 25249.7; see also 42 
U.S.C. § 300j-8(b) [similar procedural re­
quirements required for federal citizen en­
forcement proceedings].) The private en­
forcer may not seek damages, but may only 
obtain, injunctive relief and statutory penal­
ties. (Health & Saf. Code, § 25249.7, subds. 
(a), (b), (d).) Apart from failing to meet the 

· procedural prerequisites, plaintiffs'.-damage 
claims clearly disqualify them as citizen en­
forcers. Moreover, preemption of private in­
jw1ctive relief claims \,\/Ould not affect the 
enforcement provisions of either the state 
SDWA or Proposition 65. The state SOWA 
can be enforced by the DHS (Health & Saf. 
Code, §§ 116325, 116500, 116660) or the 
Attorney General (Code Civ. Proc., § 803; 
Citizen Utilities Co. v. Superior Court, ·su­
pra, 56 Cal.App.3d at pp. 403-407), but 
there is no mandate for citizen enforcement 
actions under the state SOWA. Also, most, 
if not all, public water utilities are exempted 
from the coverage of Proposition 65. (Health 
& Saf. Code, §§ 25249.5, 25249.6, 
25249.11, subd. (b), 116275, subd. (h).) 

In summary, plaintiffs' damage claims, alleging water 
contamination irrespective of whether drinking water 
standards were met, and their injunctive reUef claims, 
are preempted by- section 1759 .. FNll On the other 
hand, plaintiffs' damage claims alleging water con­
tamination that violated and exceeded federal and 
state drinking water standards are· authorized under 
section 2106. FNll 

FNl I The regulated utilite.t argue that, be­
cause plaintiffs who interve'ned .in the PU C's 
water quality investigation failed to appeal 
the PUC's jurisdictional finding, they are 
collaterally estopped from challenging its 
conclusion that it has jurisdiction over the 
quality of water supplied . by Hie regJiated· . 
utilities. The PUC found that it possesses au­
thority and has exercised its authority to 
regulate the quality of the service and the 
drinking wat~r that the water utilities pro­
vide. The PUC expressly refused to decide 
the third Covalt prong: whether the lawsuits 
in this case interfered with its water quality 
investigation. (Cal.P.U.C. Dec. No. 99-06-
054, supra, 1999 Cal.P.U.C. Lexis 312 at p. 
65, fn. 37.) Because we agree that the PUC 
bas jurisdiction and has exercised its juris­
diction over the water quality supplied by 
the regulated utilities, we need not address 
the collateral estoppel claim. 

· FN 12 Plaintiffs request that we take judicial 
notice of what appear to. be Internet articles. 
found on a DHS Web site. These articles in­
dicate; as of January 3, 2001, that chromium 
VI is an unregulated chemical that required 
monitoring. Plaintiffs seek judicial notice of 
those articles as proof that their allegations 

. raise no. conflict with PUC policy because , 
neither the PUC nor DHS has set water qual­
ity standards that govern chromium VI, an 
"unregulated chemical.'_' The regulated utili­
ties and the industrial defendants oppose the 
motion for judicial notice. We deny plain­
tiffs' request. As stated by the industrial de­
fendants, the articles contain unauthenti­
cated statements with no indication of au­
thor, custodian, date of creation, purpose, re­
liability, or veracity. Also, the articles do not 

· appear to be relevant because the complaint 
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did not specifically allege plaintiffs had been 
exposed to chromium VI and no evidence 
regarding this chemical had been presented 
to the trial court. 

B. Section 17 59 Doe.i Not Bar th~ Superior Court . 
Actions Against Defendants Not Regulated by the 

PUC 

Advocating an "issue oriented analysis," the nonregu­
lated water providers . and the industrial defendants 

.. - ..• "JI •.• claim'.H'iat;'iii; .witii'the regulated utilities; the' superior 
· · · · cotlif'iictions·against them are preempted. Their claim 

is based on the following arguments: (I) the statutory 
language of section 1759 does not rriake·any distinc­
tion.'between utility and rionutility parties to a law­
suit; '(2)"our: cipiillorl" iii; ;Coval( affirms that: preemp~ 
tion· of court proceedings applies to issues or subject 

'"'" :'.·,,,1;·'·:;; ... ma.~~/;'.~~f~r.e .. t1Je. PtJ_C, not just to actions against 
. '. .. '.'.~ .. regulated"compames, ·1f "an award of damages would 
, . .'. . -..... simply .have the effect of undermining a general su­

···· ·~ · · · · ---·· · · p~ryis~ry :·~r· teguiatorY ·p·otity· Of' the· bonlriilS'sion"; 
and· (3)'.the issues in the superior court actions and the 
PUC investigation involve the safety of the very 
same water supply. Thus, it is argued, a jury *280 
award cif damages against a nonregulated defendant, 
based on a determination that the water is unhealthy, 
would conflict with the PUC's conclusion that the 
water is safe and would·undermine its drinking water 
policy. 

Plaintiffs in the four lawsuits dispute that all of the 
water alleged. to ·be contaminated is identical to the 

. water provided by the regulatec;l utilities. They claim 
·that the liability of the nonregulated water providers· 
and the ifii:lustr'ial·:defendants are not·"derivative" of 
the water supplied by the regulated utilities. They 
assert that: ( l) although the nonregulated water pro­
viders sold wholesale water to some of.the regulated 
utilities" they !llso .supplied water . to nonregulated 
water. purveyors that may have supplied wate.r to 
plaintiffs; and· (2) the alleged' contamination of the 
groundwater by the industrial defendants also con­
taminated the groundwater used and supplied by non­
regulated water· providers. Plaintiffs argue, therefore, 
that the water and the issues are not the same. 

ln rejecting .the preemption argument advanced by 
the nonregi.tlated water· providers ahi:l the industrial 

· defendants, the Court of Appfai' below stated: "Sec­
tion 1759 prci~ides that no trial level court may 're-

view, reverse, correct, or annul' or 'enjoin, restrain, or 
interfere with' the. PUC in its performance of its du-· 
ties. By no stretch of language or logic does this 
mean that trial courts may not decide issues between 
parties not subject to PUC regulation simply because 
the saine or. similar issues are pending before the 
PUC or because the PUC regulates the same subject 
matter in its supervision over public utilities." (Fn. 
omitted.) 

We agree. First, although section 1759 does not ex-
. presslyfrestfitt :preemption to claims involving regu­

lated'/utilities; it cannot be construed in isolation; 
rather, it must be viewed in context with " ' "the en­
tire .scheme. of law of which it is part so ·that the 
whole mafbe harmonized and.retain effectiveness." ' 
'' (PeojJ/e.:;,,;;:•hedesma"(l997) 16: Cal.4th 90; 95[65 
Cal.Rptr.2d 610, 939 P.2d 1310); County of Sacra­
mento v. Workers' Comp. Appeals Bd (1999) 69 
Cal.App.4th 726, 733[81 Ca.l:Rptr.2d 780).) The 
California Constitution authorizes the PUC to estab­
lish rules oi:Jly for ulilities."(Cal.Ccinst; art. XII;- §·6:) 
The powers granted to the PUC by the Legislature 
must \)e "cognate· and germane to 'the regulation of 
public utilities .... " .(Morel v. · Railroad Coininfssion 
(1938) 11' Cal.2d488;'492(81 P.2d 144):} The Legis­
lature specified the PUC's regulatory powers over 
public utilities in the Public Utilities Code, cif which 
section·1759 is a part. Under section 1759,.a superior 
court cannot "enjoin, restrain, or interfere· with the 
[PUC] in the performance ·of its official duties .... " 
(Italics added.) Thus, when read in context with the 

. entire regulatory sc!:t.e.rn.e, section 1759 must be read 
·to bar superior court jurisdiction that interferes with 
the PUC's performance of *281. its.regulato1y duties, .. 
duties which 'by. constitutional mandate apply only to 
regulated utilities. Although a superior ·court jury· 
may return fmdings on water safety issues that would 
conflict with those decided by the PUC ·on the same 
or·similar issues, neither the·nonregulated water pro­
viders rior the industrial defendants adequately· ex-· 
plain bow such conflicting fmdings, relating· to them, 
would· inte1fere with the PUC's· official regulatory 
duties. 

Second, the nonregulated defencia:nt5 fail to Cite case 
law to ·support their view that the jurisdictional bar of 
section 1759 applies to·nonregulated parties., Instead, 
they rely on isolated statements in cases refening to 
the preemptive effect of issues or cases pending be­
fore the PUC. They argue that those cases do not 
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expressly confine their preemption language to ac-
. tions against regulated parties. (See; e.g., Covalt, 
supra, 13 Cal.4th at p. 944 ("[t)he question is there-· 
fore whether section 1759 applies to this case" (ital­
ics added)]; id. at p. 918, fn. 20 [" 'once [the PUC] 
has assumed jurisdiction, it cannot be hampered, in­
terfered with, or second-guessed by a concurrent su­
perior court action addressing the same issue' " (ital­
ics added, original italics omitted)]; Barnett v. Delta 
Lines, Inc. (1982) 137 Cal.App.3d 674, 681[187 
Cal.Rptr. 219] [same].) Because those cases involved 
only regulated utilities, the references to the preemp .. 
tive effect of "issues" or "cases" pending before the · 
PUC must be read in context with the facts of the 
case, i.e., as barring only aciions brought in. trial 
courts against regulated utilities. (Ginns v. Savage 

.. ( 1964) ,61 Cal.2d 520; 524, fu. 2(39 Cal.Rptr., ... 3,7],:. 
393 i>.2.d 689] ["Language used in any opinion is of 
course to be understood jn the light of.the facts and . 
the issue then before the court, and an opinion ·is not 
authority for a proposition not therein considered"].) 

,•,_,~·.:. 

Indeed, in Covalt, supra, 13 Cal.4th 893, and Waters,. 
supra, 12 Cal.3d 1, 'Ve sought to reconcile sections 
1759 and 2106. Section 2106, by its terms, applies 
only to a "public utility" and does not authorize law­
suits against nonregulated entities. Therefore, the 
rationale expressed in both cases applies only to bar 
superior court jurisdiction over. lawsuits otherwise 
authorized by section 2106, i.e., cases against regu­
lated utilities. 

Third, the regulatory schem<!_ contained in. the Public 
· Uiilities Code is rooted in the recognition that busi­

ness enterprises "affected with a public interest" are 
subject to goverllillent regulation under the state's 
police power. (See Munn v. Illinois (1876) 94 U.S. 
113, 125-130 [24 L.Ed. 77, 84-86];Giry Law Students 
Assn v. Pacific Tel. & Tel. Co. (1979) 24 Cal.3d 458, 
476[156 Cal.Rptr. 14, 595 P.2d .592].) Endowed by 
the state with a legally enforceable monopoly and 
authorized by the state to charge rates that guarantee 
it a reasonable rate of return (Giry Law Students 
Assn., supra, 24 Cal.3d at p. 476), a public utility, in· 
turn, must comply with the comprehensive regulation 
of its rates, services, and facilities as specified in the 
Public Utilities *282 Code. (See Pacific Gas & Elec. 
v. Energy Resources Comm'n (1983) 461 U.S. 190, 
205 [I 03 S.Ct. 1713, I 722-1723, 75 L.Ed.2d 752]; 
Sidak & Spulber, Deregulatory Takings and Breach · 

· of the Regulatory Contract (1996) 71 N.Y.U. L.Rev. 

851, 907 .)Thus, " 'a public utility, being strictly regu­
lated in all operations with considerable curtailment 
of its rights and privileges, shall likewise be regulated 
and limited as to its liabilities. In consideration of its 
being peculiarly the subject of state control, "its li­
ability is and should be defined and limited." [Cita­
tion.]' " (Waters, supra, 12 Cal.3d at p, 7; see also 
Los Angeles Cellular Telephone Co. v. Superior 
Court ( 1998) 65 Cal.App.4th 1013, 1018[76 
Cal.RptT.2d 894) ["As our courts have long recog­
nized, it is an equitable trade-off-the power to regu­
late rates and to set them below the amount an un­
regulated provider might otherwise charge requires a · 
concomitant limitation on liability"].) 

Finally, unlike the regulated utilities, the PUC has no 
··jurisdiction to .hear complaints or claims against ·any · 

nonregulated entities. If claims against nomegulated . 
entities were preempted by section 1759, they could 
not be heard in any forum. 

The Cou1t of Appeal below correctly noted that, "the · 
nonregulated defendants do not invite us to fii1d that 
the PUC has de facto authority to regulate their con­
duct. Some seem to be clain1ing only a tangential 
benefit from PUC regulation-a stay or preemption of 
actions against them-unencumbered by the burdens 
of PUC regulation." We conclude that section 1759 
does not preempt these lawsuits in superior cowi 
against the nonregulated water providers and the in-
dustrial defendants. FNn ' 

FN 13 The nonregulated water providers and 
the industrial defendants argue that, in the 
alternative, the Court of Appeal should have 
ordered the trial courts to stay the actions 
under the doctrine of primary jurisdiction, 
pending resolntion of the PU C's water qual­
ity investigation. Because the PUC issued its 
final. opinion in that .investigation after the 
filing of the briefs, we need not address that 
claim. · 

In the final opimoo on water quality, the 
PUC noticed its intention to initiate a future 
limited investigation into whether utilities 
complied with the PUC standards prior to 
the establishment of DHS standards. 
(Cal.P.U.C. Dec. No. 00-11-014, supra, 
2000 Cal.P.U.C. Lexis 722 at pp. 16-17.) In 
their supplemental briefs, the industrial de-
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fondants urge us to order a stay as to claims 
for damages caused by water provided be­
fore the adoption of DHS standards, pending 
completion of the future PUC investigation. 
We decline to do so for obvious reasons. 
That. claim was never made to the superior 
court or Court of Appeal and can be decided 
more appropriately by the superior court. 

Conclusion 

· In.the four actions;.the·dainage.claims alleging viola­
tions of federal and, state drinking water standards 
against the regulated utilities are not preempted. 
Thus, we reverse .the judgment of the Court of Ap­
peal insofar as it found preemption as to those claims. 

. Regardmg: the ·reni'aining· claims against *283 the 
regulated utilities, we affirm the judgment of the 
Com1 of Appeal. We further affirm the judgment of 
the Court of Appeal insofar as it held that the causes 
of action against the nonregulated water providers 
and industrial defendants are not preempted. We re­
mand the case to that court for further proceedings 
consistent with this opinion. 

George, C. J., Kennard, J., Baxter, J., Brown, J., and 
. FN' 

Moreno, J., concurred.KLINE, J. ' 

FN* Presiding Justice of the Court of Ap­
peal, First Appellate District, Division Two, 
assigned by the Chief Justice pursuant to ar­
ticle VJ, section 6 of the California Constitu­
tion. 

I concur and write separately to explain why I believe 
regulation of water quality is ··ai11ong the "official 
duties" of the Public Utilities Commission (PUC or 
commission). (Pub. Util. Code, § 1759.) FNtsome of 
my reasons go beyond those described by the major-

. ity and relate more specifically. to the commission's 
authority to promulgate water quality standards 
stricter than those of the California Department of 
Health Services (DHS), an issue central to the juris­
dictional dispute. 

FN 1 All statutory references are to the Pub­
lic Utilities Code unless otherwise indicated. 

Plaintiffs in these actions maintain that the 1976 
amendment to section 770-which eliminated the pro-

hibition on the PUC applying its water quality stan­
dards to regulated utilities and provided instead that 
any such standards it may apply shall not be "incon­
sistent" with DHS standards-means that PUC water 
quality standards may not. differ in any way from 
those promulgated by · DHS, which would bar the 
commission from iniposing standards higher than 
those of DHS. Plaintiffs' construction of the amend­
ment renders it meaningless. If, as plaintiffs argue, 
the amendment means the PUC cannot apply its own 
standards, but only those of DHS, the amendment 
would have no different. effect tha,n .the languag~. it 
replaced, and the Legislature would have pertqz:med,. 
an idle act. Given the context in which the Legisla­
ture acted, the only sensible interpretation is that "in­
consistent'' means less rigorous, so that the piirpose · · 
of the amendment .to .section 770 .is analogous to that ,, .. 
of the federal Safe Drinking Water Act (42 U.S.C. ·§ · 
300f et seq.) (federal SDWA), .which prohibits the 
states from enacting ... ~ater quality:"sfandard~ .. less, 
stringent than those established by the federal gov­
i;;r11T\)ent, but permit~ .t.h_e111 .. to impose more stringent 
requirements. (42 u.s,.c:.§ 300g.) 

Because, as the majority says, the Legislature estab- · 
lished only that DHS water quality standards are "the 
minimum standards for the PUC to use in performing 
its regulatory function" (maj. opn., ante, at p. 271, 
italics added), the conunission is free to subject regu­
lated water utilities to stricter standards than are im­
posed by DHS. *284 

The title of the. PUC investigation in this case FNl 

reflects the com'triission's concern that the DHS stan-
dards it .now applies may not ·adequately protect 'the 
public; and the PUC made clear during the proceed~.,.,,· .. : .. 
ings that it was considering the promulgation of 
higher standards. As the commission stated, "we do 
not intend. to reduce MCLs [maximum contaminant 
levels), Action Levels or similar standards which are 
terms of art in· the lexicon of [Safe Drinking Water 
Act] law ·and regulation. Drinking water standards, 
including established. MCLs, are minimum water 
quality requirements and we cannot and shall not 
tamper with those requirements. We do not intend to 
duplicate the processes employed by OHS and [the 
federal Environmental Protection Agency) to develop 
those standards. We do intend to employ the knowl-
edge of these agencies as we pursue this investiga~ 
tion. The evidenc.e adduced in this proceeding may 
support the development of additional operating prac-
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tices for regulated utilities. If so, we would expect 
that such 1iew rules either will fill an identifiable 
void, if any there is, in the DHS regulatary scheme ar 
will be practices stricter than those of DHS and/or 
they will be practices pariicular/y suited to the regu- · 
lotion of investor-owned 11iater utilities. In any event, 
before we can determine what actions, if any, might 
better promote safe drinking water service by regu­
lated water utilities, we must have a clear understand­
ing of the safety status of existing regulation. There­
fore, we need to receive evidence on the questions 

· ~osed in the OII [Order Instituting Investigation)." 
NJ (Cal.P. U .C. l11terim Opinion Denying Motions 

Challenging Jurisdiction to Conduct Investigation 09-
03-013 (June I 0, 1999) Dec. No. 99-06-054 [ 1999 
Cal.P.U.C. Lexis 312 at pp. 73-74), italics added. 

. ,, (Jnterim)'l.JC.,Opinion):}.As the majority .has noted,-. _.. · .. 
in its final opinion on water *285 quality the PUC 
ordered a subsequent investigation and/or rulemaking 
proceeding to consider, among other things, whether· 
DHS's ''.a.ction levels," which are neither mandatory 
nor en.[9.r_ceable, should be mandatory for regulated 
utilities-. (Maj. opn. ante, at p. 271, fn. 9.) Such a 
PUC rule would impose water quality standards 
higher than those imposed by OHS. 

FN2 "Investigation on the Commission's 
- own motion into whether existing standards 

and policies of the Commission regarding 
drinking water quality adequately protect the 
public health and safety with respect to con­
taminants such as Volatile Organic Com­
pounds, Perchlorate; MTBEs, and whether 
those standards and policies are befog uni-

. fonrily complied with by Commission regu­
lated utilities." (Cal.P.U.C. Order Instituting' . 
Investigation No. 98-03-013 (Mar. 12, 1998) 
(1998 Cal.P.U.C. Lexis 73].) 

. FN3 These statements appear to represent a 
substantial policy change for the PUC, as ihe 
conunission has heretofore consistently and 
rather sununarily rebuffed consumer com­
plaints that the DHS standards it applies are 
inadequate. For example when, in 1966, the 
PUC was asked to order "optimum" fluori­
dation of drinking water, the commission 
held: "With respect to the purity and safety 
of drinking water, the Conunission will not 
question the findings and recommendations 
of the California Department of Health, 

which is charged with such responsibility." 
(City of San Jose v. San Jose Water District 
(1966) 66 Cal.P.U.C. 694, 698.)Similarly, in 
1972, the PUC again rejected complaints 
concerning the quality of a purveyor's water: 

· "The State Board of Public Health [DHS] 
has the authoritY ... to suspend or revoke a 
utility's water permit at any time if it deter­
mines that the water is or may become un­
pure or unwholesome. Under [the Health 
and Safety· Code], and in accordance with 
General-Order·I03; it· is not·appropriate for 
the Commission. to determine this question. 
Petitioners should direct their allegations on 
this question to the [DHS]." (Washington 
Water & Light Co. (1972) 73 Cal.P.U.C. 
284, 303; see also.Poo/,v ... Mokelumne·River· 
Power & Water Co. (1918) 15 C.R.C. 38, 39 
["[t)he question of the healthful quality of 
the water is one· .. to· be .passed on by the State 
Board of Health."].) 

· The substance of the PUC proceedings demonstrates 
that the commission is discharging its responsibility 
under section 761 to inquire whether the "practices" 
of or "service[s]" provided by defendant regulated 
water utilities are "unsafe," and, if so, to fix the prob­
lem by "prescrib[ing] rules for the performance of 
any service or the furnishing of any commodity ... 
supplied by any public utility." Jn short, the PUC 
inquiry into the adequacy of DHS standards, and any 
higher standards it may impose, are or would be in 
the performance of its "official duties" ( § 17 59) to 
protect the public health and safety. -· · · 

Significantly, DHS, which·1!ctively-participated in the 
commission -proceedings, never suggested that the 
PUC's expressed interest in whether it needed to ex­
ercise its authority to subject regulated water utilities 
to water quality standards higher than those of DHS 
would, if acted upon, off'end the federal SDW A or the 

·state Safe Drinking Water Act (Health & Saf. Code, § 
116275 et seq.) (state SDWA), and the DHS ex­
pressed no other objection to PUC assertion of au­
thority to impose water quality standards higher than 
its own. On the contrary, DHS explained why it 
might be appropriate for the PUC to subject the al­
most 200 water utilities it regulates to higher stan­
dards than does DHS. According to DHS, " 'the in­
crease in population growth and demand for drinking 
water throughout the state has dinlinisbed the options 
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utilities have to reserve and select high quality 
sources of drinking water. The impact of groWJdwa­
ter ·contamination from industrial and agricultural 
practices has been significant in some areas of the 
state. Public water systems are no longer able to 

I 03, so too does it retain power to repeal or amend it 
so that it is consistent with the imposition of PUC 
water quality standards higher- than those promul­
gated by DHS. 

forego the use of contaminated drinking water For the foregoing reasons; as well as those set forth 
sources, including those associated with Superfund by Justice Chin for the majority, I agree that the PUC 
sites, since that water may be needed to meet in- has independent regulatory authority to promulgate 
creased demand:' " (Interim PUC Opinion, supra, l 99 water quality standards applicable to the water utili-
Cal.P.U .C. Lexis 312 at p. 76.) Moreover, as DHS ties it regulates and that such standards may be the 
specifically acknowledged, "[t)here are some con- same as or stricter (but not less strict) than those 
taminants that were known. to .. exist. in drinking water .. , ... _,,-, · -. promulgated by DHS under the state SDW A. There . , .... · 
sources but were never .regulated:"· (Ibid, -•italics • '.'·•·.·.may be circumstances in which a superior court 
added.) award of damages for injuries sustained by the provi-

sion of water standards or other rules applied by the. 
DH S's conduct in the PUC proceeding demo'iistrates · · ·· · : .. PUC might interfere with the PU C's performance of 

.. that: it· does .. not believe:·t11e·:stati: SD WA ·(or the '·its ·"officiaLduties,': and therefore v.i,ol.ate section 
memorandum of understanding DHS originally en- .1759, FN• but, as the majority has explained, they are 
tered into with the PUC in 1987) would preverit·th'e · not presented by this case. *287 
PUC from imposing :v..aiefqualify 'standafds ·higher···.· 
than its own, or that such standards, includiiig those · 
pertaining to contaminants. for .which there now are 
no enforceable DHS · stiindar'cts>viou!Cf be "in cons is- -
tent" with DHS standards. As the primary .agency 
charged· with implementing t~e ·state SDWA, DHS's 
*286 view is entitled to judicial respect. The ques­
tions whether an administrative agency properly ap­
plies legislative standards and acts within authority 
conferred by the Legislature are, of course, ultimately 
decided by the courts (Quackenbush v. Mission Ins. 
Co. (1996) 46 Cal.App.4th 458, 466[54 Cal.Rptr.2d 
112]), but an administrative agency's "interpretation 
of a statute· it routinely enforces is entitled to great 
weight and will be accepted unless· its application of 
legislative intent is clearly. unauthorized ·ar errone- · 
ous." (American Federation of Labor v. Unemploy- · 
men/ Ins. Appeals Bd (1996) 13 Cal.4th 1017, 
1027[56 Cal.Rptr.2d 109, 920 P.2d 1314], citing Pa­
cific Legal Foundation v. Unemployment Ins. Ap­
peals Bd (1981) 29 Cal}d 101, 109(172 Cal.Rptr. 
194, 624 P.2d 244].) 

Neither does PUC's General Order 103 bar the PUC 
from imposing higher water quality standards in the 
future. While at present this order only requires com­
pliance with federal and state water quality standards, 
the phrase "except as otherwise ordered by the 
Commission," must be interpreted as reserving the 
right to impose the higher standards the commission 
is allowed to impose under section 770. In any event,. 
as the ·puc bad the authority to adopt General Order 

FN4 For example, under. section 735 the 
· PUC· has authority 'to receive and rule on 
claims for damages resulting from the viola­
tion of any of the provisions of sections 494 
(relating to common carrier rates and fares) 
or 532 (relating to the rates, tolls, rentals and 
other charges imposed by public utilities), 
even though a suit seeking such damages 
could alternatively be instituted "in any 
court of competent jurisdiction." Section 
17 59 would clearly bar a superior court from 
entertaining a claim for damages for viola­
tion of section 494 or 532 that bad previ­
.ously been submitteci'to and rejected by the 

. commission.· 
···-. -· .. ~ .. ··--· -· --·· .. ,. 

Hartwell Corp. v. Superior Court 
27 Cal.4th 256, 38 P.3d 1098, 115 Cal.Rptr.2d 874, 
32 Envtl. L. Rep. 2.0,477, 02 Cal. Daily Op. Serv. 
1064, 2002 Daily Journal D.A.R. 1295. 
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. v. 

PATRICK H. FORD, Appellant. 
L. A. No. 23250. 

Supreme Court of California 
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. HEADNO'fES 

(1) Contracts § 153--lnterpretation--Construction in 
Favor of One Party. . 

· .. Rule requiring interpretation ofcoritraC!.against party·· 
causing uncertainty to exist (Civ. Code, § 1654) ap­
plies only 'when uiicerti;iiiJ.ty is not removed by appli-

. 'eatiiifr ·O'r other hi!'e's 'cif'interpretaiion; it does not ap­
ply when plain wording· of contract, explained by 

.. •' refereilQ.ftcl"Ciicu:rnstB.nces under .which it was made 
·aiid·'rii'atter to which it relates, leaves no doubt as to 
its meaning. (Civ. Code,§ 1647.) 
See Cnl.Jur.id, Contracts, § 149; Am.Jur., Con­
tracts,§ 252. 
(2) Attorneys § I 00--Contracts for Compensation-­
Construction. 
Where attorney is employed to "protect or collect" 
client's legacy, the right to which is doubtful because 
terms_ofwill make such legacy contingent on client's 
continued employment in trust business, and attorney 
is vested with authority to settle matter for not less 
than stated sum, parties have in mind that attorney's 
services may result either in possible protection of 
client's legacy by establishing-his~right.-:thereto;cfree 
from condition of continuous employment, in final 
decree of distribution or possible settlement of dis­
puted claim, and that attorney's obligation to render 
legal services would be terminated at such time as he 
might aceomplish either objective as set forth in con- · 
tract; in such circumstances words "protect or col­
lect" are used with reference to two alternative possi­
bilities, and "or" may not be construed in any way 
other than in its ordinary and popular sense. (Civ. 
Code,§ 1644.) 

(3) Statutes § 133--Construction--"Or"Contracts § 
144-lnterpretation-- "Or." 
Construction of word "or" as meaning "and" is sanc­
tioned only when such construction is found neces­
sary to carry out obvious intent of Legislature in stat-

Page 1 

ute or obvious intent of parties in contract, when such 
intent may be gleaned from context. 

(4) Statutes § 133--Construction--"Or"Contracts § 
144--Lnterpretation-- "Or." 
In its ordinary sense, function of word "or" is to mark 
alternative such as "either this or that." 

(5) Coritracts § 127--Interpretation--lntention of Par­
ties. 
Object and meaning of parties'. contract must be de­
termined by their intent at time of its execution, and 
cannot be exte!Jded,beyond)ts plfilll ·lmP9r1;, py,cir~. , 
cumstances which occurred after its execution and 
which were not within their contemplation at time of 
execution . 

(6)' Attorneys § I 02--Contracts for· Compensation-­
Contingent Fees. 
Attorney's obligation under contingent fee contract to 
"protect" client's legacy was fully performed when he 
had taken necessary steps to obtain final decree of 
distribution establishing client's rights in trust estate, 
especially where client, on date decedent's estate was 
closed, executed assignment transferring to attorney 
40 per cent of his "right, title and interest" in legacy 
and declared that it was executed pursuant to forego­
ing contract, and client, who subsequently became 
dissatisfied with amow1t of income distributed to 

·beneficiaries of trust, could not thereafter claim that 
attorney was still obligated to perform legal services, 

. on client's demand, .to force accounting by or removal 
of trustee. 
See Cal.Jur.2d, Attorneys at Law, § 188 et seq.; 
Am.Jur., Attorneys at Law,§ 163 et seq. 

SUMMARY 

APPEAL from a judgment of the Superior Court of 
Los Angeles County. Philbrick McCoy, Judge. Re­
versed with directions. 

Action for declaratory relief. Judgment for plaintiff 
reversed with directions. 
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Moira D. Ford for Appellant. 

Hany A. Daugherty and Lyman A. Garber for Re­
spondent.. 

SPENCE,J. 

Defendant Ford, an attorney, appeals from an adverse 
judgment in a declaratory relief action brought by 
plaintiff, his fonner client, for the purpose of settling 
controverted *708 claims relative to a contingent fee 
contract, which was followed by an assignment. The 
trial court construed the original contract in line with 

. plaintiff's contention that defendant had failed to 
complete, th,e agref:d. leg;il .services; and upon that_ 
basis, rt concfoded that the contract am] tl1e assign­
ment were of no further force and effect. Defendant 
maintains that the court erred in its construction of 
the parties' contrnct, and in its adjudication that the 
above-mentioned instruments were. of no further 
force and effect. The record supports defendant's po­
sition. 

Carl Hugo Johanson died in 1939. The residue of his 
estate-consisting primarily of stock in the Panama 
Glove Company, a c9rporation, and certain patents 
and contracts, relating thereto-was bequeathed in 
trnst to his widow, his attorney Oscar Houge, and his 
"faithful employee" Helen Smith. The will directed 
the trustees to keep the income from the securities 
and the income "from patents and [related] contracts" 
in separate accounts: The income from the securities 
was to be paid 50.per cent to the testat_or's widow, 35 
per cerit to Miss Smith, and 15 per cent to one Weber, 
anmh"r ·einpioyee, '"is long as he continued to work 
for the Glove Company." The patent income was to 
be paid 50 per cent to the testator's widow, 20 per 
cent to Miss Smith, 5 per cent to Weber, and 25 per 
cent to the attorney Oscar Houge. Upon the death of· 
the testator's widow, two-thirds of such portion of the 
income which she was entitled to receive under the 
trust was· to be paid to the remaining beneficiaries in 
certain proportions. 

The trust was to terminate on the death of both the 
testator's widow and Miss Smith. At that time the 
corpus was to be distributed, with on_e-.third goin~ to 
the testator's church. As to the remammg two-thnds 
of the corpus, the will provided for distribution ~s 
follows: To Oscar Houge during his lifetime an und1-
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vided 25 per cent in all the patents and contracts re­
lating thereto in the trust estate; but if at the time of 
distribution of the trust estate, he should not be liv­
ing, then said 25 per cent should go to "his son, Nor­
man 0. Houge (plaintiff herein), provided he is still 
engaged in devoting his time to the successfu) opera­
tion of the promotion of the sale and operation of the 
machinery and equipment and methods described in 

.said patents"; and as to "all the rest, residue and re­
mainder of the trust estate not specifically heretofore 
distributed," 21 per cent was to go to a named benefi­
ciary and ."the rest ... to Norman 0. Houge provided 
*709 he is still engaged in working for the businesses 
of the trust estate and promoting its best interests." 

Plaintiff anticipated that be would be caHed into mili­
tary ~ervice,. and· he voluntarily quit his· eniployment' 
in the trust's business. Then fearing that be might not 
secure reemployment there, plaintiff discussed with 
defendant the effect of such absence from the busi­
ness on his interests under the will and the possibility 
of a forfeitiire because of his failure to meet the em­
ployment condition. Defendant advised plaintiff that 
it would probably be necessary to take legal action to 
protect plaintiff's interest in the trust estate. Accord­
ingly, the parties on February 6, 1941, entered into 
the following "attorney and client" contract: "The 
undersigned client (plaintiff) hereby employs the 
undersigned attorney (defendant) to render legal ser­
vice in connection with the following matter, to wit: 
Drawing contracts and taking other necessary legal 
steps to protect or collect legacy of client under estate 
of Carl Hugo.Johanson now pending in L.A. Superior 
Court'.' As consideration the client agrees to pay said 

. attorney a fee as ·follows: ... Contingent: Forty (40) 
percent of the amount recovered preserved or pr~­
tected by the legal services rendered .... Attorney 1s 
vested with authority to compromise and settle this 
matter, in his discretion, except that no settlement 
shall be made for less than $10,000.00." 

On February 18, 1941, nine days after the above con­
tract was signed, the testator's widow, Mrs. Johanson, 
died. In March, 1941, plaintiff was drafted mto the 
Anny. Upon his discharge, he was refused further 
employment in the trusts business. In October, 1944, 
plaintiff's father, Oscar Houge, died. Oscar Houge 
had been the executor of the Johanson will, as well as 
a trustee and a life-income beneficiary of the trust 
estate. Jn 1946, the subsequently appointed adminis­
trator with the will annexed subinitted a final account 
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and petition for distribution in the Johanson estate, 
wherein attempt was made to eliminate plaintiff from 
taking any distributive share therein because of his 
failure to meet the condition of continuous employ­
ment in tbe trust's business. On plaintiffs behalf, de­
fendant filed objections, and the· issue of plaintiff's 
alleged forfeiture of his legacy went to a contested 
trial in 1947. While the trial court indicated from the 
bench an unfavorable ruling on plaintiff's claim, de­
fendant was able ultimately to obtain a decision in 
plaintiff's favor upon the signing of the findings and 
conclusions. *710 

The decree of distribution in the Johanson estate was 
entered in 1948, vesting plaintiff's interest in the trust 
free of the employment condition and giving plaintiff 
a twofold-status: (1) as an income :beneficiary''cifthe::' · 
trust; and (2) as a remaindcrman of tl1e corpus of the 
trust, upon its termination. The Johanson will had not 
given plaintiff a share in the trust income, but appar­
ently his claim thereto was successfully advanced by 
defendant' following the death of Mrs. Johanson and 
Oscar Houge, two of the life-income beneficiaries, 
with plaintiff succeeding to the share of his deceased 
father as such income beneficiary. An appeal was 
taken from the 1948 decree by Helen Smith, the sur­
viving trustee, and then dismissed. Thus in early 
1950 the decree, establishing plaintiffs distributive 
rights in both the income and corpus of the trust es­
tate, became final-nine years after the execution of 
the 1941 contract by plaintiff and defendant. The 
trust was then to continue, but to terminate upon the 
death of Helen Smith, the sole surviving trustee. On 
March 6, 1950, a stipulation leading to the closing of 
the Johanson estate was signed.· 

On this same last-mentioned date-March 6, 1950-
plaintiff, at defendant's request, executed the follow­
ing assignment: "For Value Received, pursuant to· 
written contract dated February .6, ! 941., tJ:ie under­
signed, Norman 0. Houge, hereby assigns, sets over, 
and transfers to Patrick H. Fo.rd, forty ( 40) percent of 
his right, title, and interest in and to the corpus and 
beneficial right in the trust created by the will of Carl 
Johanson (L.A. Superior Court, Probate No. 191032) 
of which Helen Smith is now the trustee." By virtue 
of this assignment, defendant has received to date 
approximately $1,000. 

Sometime in 1951 plaintiff became dissatisfied with 
the sums distributed to him out of the patent income, 
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and he attempted to persuade defendant to take some 
legal action to compel the trustee to increase the 
amount of income distributed to the beneficiaries of 
the trust. In particular, plaintiff assailed the n·ustee's 
failure to cause the Glove Company, which was con­
trolled by the trust, to declare dividends, which, if 
issued, would have come into the trust estate. Ac­
cordingly, plaintiff urged defendant to seek an ac­
counting from the trustee and, if necessary, to peti­
tion for her removal. Defendant advised against such 
action, contending that it would be unwise in that it 
would seriously diminish the small income then be-· 
ing produced by the trust if the trustee used trust in~ 
come to *711 defend herself. Ultimately, in Novem­
ber, 1952, in discussing the matter with defendant, 
plaintiff cited their contractual arrangement· and in-

.... sisted.that defondant was thereby obligated.to-initiate 
such further legal proceedings as plaintiff desired. 
Defendant, on the other hand, maintained that plain-
tiff's legacy was fully vested by tli~·'TmaJ·.ctecree of". · ·· 
distribution, that their 1941 contract was thereby 
completely performed, and that he·was·under··nti".fur' : 
ther obligation to plaintiff. Plaintiffth·e~ 'brought this 
action for declaratory relief. 

The principal point in controversy is the proper con­
struction to be placed on the parties' contract for the 
purpose of detennining their rights and obligations. 
Defendant contends that his services under the con­
tract ended when the decree for distribution had be­
come final and the Johanson estate had been distrib­
uted to the trustee; that the contingent fee arrange­
ment entitled him to 40 p,er cent of everything plain­
tiff received by virtue of that final decree; and that 
the assignment· merely confirmed the proportionate · 
division of plaintiff's share in the trust estate, whether 
income or corpus. On the other hand, plaintiff con­
tends that the contract imposed upon defendant a 
continuing duty, obligating him not only to exert 
every effort to secure a favorable decree of distribu­
tion, but also to' take sucb" further action during the 
entire existence of the trust as might appear.necessary 
to plaintiff to obtain both income and corpus; and that 
the latter obligation would require defendant to insti­
tute legal proceedings based upon alleged illegal acts 
of the trustee, and for the purpose of obtaining further 
distribution of income. 

(1) Plaintiff relies upon section 1654 of the Civil 
Code, and contends that as defendant prepared the 
contract, any possible doubt as to its meaning should 
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be resolved against defendant. That section, however, 
applies by its terms only "In cases of uncertainty not 
removed by the preceding rules ... " (see 12 
Cal.Jur.2d, § 149, p. 363, and cases cited); and in our 

. opinion, the plain wording of the contract, when "ex- . 
plained by reference ·.to the circumstances under 
which it was made, and the matter to which it relates" 
(Civ. Code, § 1647) leaves no doubt as to its mean­
ing. 

(2) It will be recalled that defendant was employed 
by plaintifho ·-"protect 'or collect" plaintiff's legacy 
"under e'sfaie '.of<Carl Hugo Johanson." Plaintiff's 
right to any legacy was doubtful because the terms of 
the Johanson . will made such legacy contingent on 
plaintiffs contiriu6us· employment *712 in the trust 

., ; .. :· busiriess·;'and ·pJaititiff.had;already .discontinued such''' 
employment with a view to entering the military ser­
vice.'·Plaintiff obviously had in mind a possible set- · 
tlenient in cash, as he authorized defendant to settle 
for not'iess than $10,000. tinder these circumstances, 
it is' entfrely clear that the' parties had in in.ind that 
defendant's services might result either in (I) the pos­
sible protection of plaintiff's legacy by establishing 
his right thereto, free from the condition of continu­
ous employment, in the final decree of distribution in 
the Johanson estate; or (2) the possible settlement in 
cash of his' disputed claim; and that defendant's obli­
gation to render legal services under the contract 
would'be.terminated at such time as he might accom­
plish either objective as set forth in the contract. 
Thus, the words "protect or collecf' were obviously 
used advisedly and with reference to the two altcrna-. 
tive possibilities; and the.re is· no reason here for con­
struing ·.the word ~·or" in any way other than ·in its 

. "ordinary and popular sense." (Civ. Code, §,1644.)(3) 
·The cases cited by plaintiff to sustain his claim that 
the word "or" should be construed here as meaning 
"and" do not sustain his position. Resort to such un' 
natural construction of ·the word "or" is sanctioned 
only when such construction is found necessary to 
carry out the obvious intent of the Legislature in a 
statute or the obvious intent of the parties in a con­
tract, when· such intent may be gleaned from the con­
text in which the word is used. (Aniold v. Hopkins, 
203 Cal. 553, 563 [265 P. 223]; Heidlebaugh v. 
Miller, 126 Cal.App.2d 35, 38 [271 P.2d 557].) (4) ln 
its ordinary sense, the function of the word "or" is to 
mark ·an alternative such as "either this or that" 
(Barker Bros., Inc. v. Los Angeles, 10 Cal.2d 603, 
606 [76 P .2d 97] ;People v. Smith. ante, pp. 77, 79 
[279 P.2d 33]); and such was the plain meaning of 
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the word "or" as used by the parties here in the 
phrase "protect or collect." 

It should be further recalled that at the time the 1941 
contract was made, ·neither plaintiff nor defendant 

· · contemplated the possibility of the receipt by plaintiff 
of any inconie from the trust during the· life of the 
trust. The· Johanson will did not make plaintiff an 
income beneficiary, and plaintiff's whole concern was 
directed at the establishrrient of bis right 'to a share cif 
the corpus at the terininaticin of the trust, which right . 
was made contingent·by the will upon-piaipti:ff's'c.cin~.' ·'" 
tinuous employment in the trust busiiiess: Ii: was only 
after the deaths of Mrs. Johanson and of plaintiff's 
father, *713 who were two of the tru~~7.¢~·}!nd life 
income beneficiaries;· that . defendant "succeeded in 

.. ·.· establishingnot·only plaintiffs claim to· a share:ofthe 
cmpus at the termination of the trust, but, in addition,.. 
plaintiff's r'igbt · to"'pi!fticip'ate in~ the: U:i.come of the 
trust duriiii'ibetlife:it\J.ereofby 'i'f?asO:ii' ol the ·irite~ven- · · 
ing death of plailitift's father. 'And as"plaintiff testi-

.: · · · fied;- it~ was·; 'only•: after' the., 194 7 "trial an.d · fo 11.o.wing 
deferidiirit0s'·6>ip1anatfon, that plaintiff became aware· 
that be might have a right to participate in the income 
during the life of the trust. · 

(5) The object and n1eaning of the parties' contract 
must be' deterin.ined by their'intbnt at the'tiine of its 
execution; and it cariiiofbe extended beyond its plain 
import by cifcuinstances which 'occurred . after its 
execution, and which· were· riot within their contem­
plation at the time of execution.' Plaintiff testified that 
at the tinie of making the contract in 1941, he had no. 
idea of instituting. ariy action to force an accounting 

· by the trustees or the removal of the trustees.-Yet it is 
plaintiffs ;ire~ent claim that long afkr defendanr·bad .. · 
established plaintifrs rights by the final decree of 
distribution in 1950, defendant was still obligated·to 
perform legal services· by bringing an action,- . on 
plaintiff's demand, to force an accounting by, or the 
removal of, the trustee. · 

(6) We are of the opinion tbafdefendant's obligation 
under the contrnct to "protect" plaintiff's legacy was 
fully perfonhed when he' bad taken the necessar'y 
steps to obtain a final decree.of distribution. establish~ 
ing plaintifrs rights in the trust estate.· Moreover; 
such was the view of the parties, for when the Johari" 
son estate was closed in 1950, plaintiff executed an 
assigrunent transferring to defendant 40 per cent of 
all plaintiff's "right, title and interest'' in plaintiff's 
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legacy. This assignment declares on its face that it 
was executed pursuant to the 1941 contract. Defen­
dant successfully performed legal services on plain­
tiffs behalf over a period of nine years, and the as­
signment recognized the validity of their contract for 
a 40 per cerit contingent fee. No claim of fraud or 
undue influence is asserted in the making of the con­
tract or the assignment. The only claim made by 
plaintiff is that there was a partial failure of consid­
eration because of defendant's failure to perform fur­
ther legal services, which we have held he was under 
no obligation to perform. 

Plaintiff cites and relies upon Dalzell v. State Bar, 6 
Cal.2d 433 [57 P.2d 1300], but that case is clearly 
distii1guishable. It involved a 25 per cent contingent 

>-::: .·i ·.: .. fee- contract· to ·'.'collect"· *714 an ."undivide"d'."interest · 
in tbe property of Florence Ferguson Shoemaker,- . 
accordil1g to the decree of distribution in her estate." · 
(P. 434.) 'Die attorney successfully brought aii aC!iOn »···:., · 
and obtained judgment for approximately $18,000. In · 
payment-of the judgment, he received various· sums; · .. ··· ·'" · 
totalling in excess of $12,000, of which he' wroi:igc'"' .. ,. 
fully retaii1ed in excess of $7,000, and remitted only · 
$4,950 to his clients. He was disciplined because of 
his "unwarranted overcharge of his clients and be-
cause of his failure to account to them over a period 
of several years." (P. 438.) No comparable contract 
or circumstances are before us here. 

From what has been said, it follows that the trial 
court erred in concluding that defendant had not 
completely performed his obligation wider the 1941 
contract when he had secured the favorable fmal de­
cree of distribution establishing 'plaintiff's right to his 
legacy. The trial court further erred in declaring that · 
the 1941 contract and the assignment made pursuant 
thereto were of no further force and effect . 

. The judgment is reversed, with directions to the trial .. 
court to enter judgment in favor of defendant Ford in 
accordance with the views herein expressed. 

Gibson, C. J., Shenk, J., Carter, J., Traynor, J., and 
Schauer, J., concurred. 
Respondent's petition for a rehearing was denied July 
20, 1955. *715 

Cal. 
Houge v. Ford 
44 Cal.2d 706, 285 P .2d 257 
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Court of Appeal, Third District, California. 
Robert MARTINEZ et al:, Plaintiffs and Appellants, 

v. 
REGENTS OF the UNIVERSITY OF CALIFORNIA 

et al., Defendants and Respondents. 
. . No. C054124. 

Sept. 15, 2008. 
Certified for Partial Publication.FN' 

FN• Purs~~rit.to C'~frrcirilia Rules of Court,· 
.rule 8.1110, this opinion is certified for pub­

.. ·. lica,tio11. ';l'ith ti)e exception of parts II and III 
of the DISCUSSlON. 

As Modified on Denial of Rehearing Oct. 7, 2008. 
Review Granted Dec. 23, 2008. 

Background: United States citizens paying nonresi­
dent tuition at state colleges and universities brought 
action challenging state statute allowing certain ille­
gal aliens to pay less-expensive resident tuition. The 
Superior Court, Yolo County, No. 
CV052064,Thomas Edward Warriner, J., entered 
judgment of dismissal. Citizens appealed. 

Holdings: The Court of Appeal, Sims, Acting P.J., 
held that: · 
(I) state statute making illegalcaliensceligible for less­
expensive resident tuition was preempted by federal 
statute precluding illegal aliens from preferential 
treatment on the basis of residence for postsecondary 
education benefits, and 
(2) state statute was pre.empted by federal statute pre- . 
eluding illegal aliens from eligibility for State bene­
fits unless State law affirmatively provides for such 
eligibility. 

Reversed. 

West Codenotes 
PreemptedWest's Ann.Cal.Educ. Code§ 68130.5 
*521 Immigration Reform Law Institute and Kris W. 
Kobach; Ropers, Majeski, Kohn & Bentley and Mi-

chael J. Brady, Redwood City, for Plaintiffs and Ap­
pellants. 

Sharon L. Browne and Ralph W. Kasarda, Sacra­
mento, for Pacific Legal Foundation, as Arnicus Cu­
riae on behalf of Plaintiffs and Appellants. 

Charles F. Robinson and Christopher M. Patti, Oak­
land; Howard Rice Nemerovski Canady Falk & Rab­
kin, Ethan P. Schulman and Robert D. Hallman, San 
Francisco, for Defendants and.Respondents. 

.. :·.·'·..:·1\'/,/::~•·1.-: .... ;•:·.·!·.~.--~~ ..... ~ ,_--. 

Munger, Tolles & Olson, Bradley S. Phillips, Fred A . 
Rowley, Jr., Gabriel P. Sanchez, Mark R. Yohalem, 
Los· Angeles; Lawyers' Committee for Civil Rights, 
Robert Rubin, San Francisco;. Mexican American 
Legal Defense and Educational Fund, Cynthia Valen­
zquela, Nicholas Espiritu and Kristina Campbell, for 
Alicia A., Gloria A., Marcos A., Mildred A., Enrique 
Boca, Nicole Doe, Collin Campbell, Alex Ortiz, 
Linda Lin Qian, Cesar Rivadeneyra, Jennifer Seiden-· 
berg, Improving Dreams, Equality, Access and Suc­
cess at U.C. Davis, Improving Dreams, Equality, 
Access and Success of UCLA and National Immigra­
tion Law Center as Amici Curiae on behalf of Defen­
dants and Respondents. 

SIMS, Acting P.J. 

. ~1127 United States citizens who pay nonresident 
tuition for enrollment at California's public universi­
ties/colleges brought a lawsuit attacking a state stat­
ute (Ed.Code, § 68130 .5 rn 1) which allows certain 
illegal *522 aliens rn2 to pay the less-expensive resi­
dent tuition · to attend these *1128 universi­
ties/colleges. Plaintiffs FN

3 FILED A CLASS AC­
TION lawsuit against defendants r.egents (regents) oF · 
the University of California (UC), Trustees (Trustees) 
of the California State University System (CSU), 
Board of Governors (Board) of the California Com­
munity Colleges (CCC), UC President Robert C. 
Dynes (Dynes), CSU Chancellor Charles B. Reed 
(Reed), and CCC Chancellor Marshall Drummond 
(Drummond). Plaintiffs label their pleading a~ a class 
action complaint for damages; iitjunctive relief; de­
claratory relief; federal preemption; and violation of 
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the U.S. Constitution (14th Amend.), California Con­
stitution (art. I, § 7), federal statute (8 U.S.C. §§ 
162 I, 1623; 42 U .S.C. § 1983 ), and the Unruh Civil 
Rights Act (Civ.Code, § 51 ). Plaintiffs appeal from a 
judgment of dismissal following the trial court's sus­
taining of defendants' demurrers without leave to 
amend. 

FN I. Undesignated statutory references are 
to the Education Code. 

Section 68130.5 provides: "Notwithstand­
ing any other provision of law: [i!J (a) A 
student, other than a nonimmigrant alien 
within the meaning of paragraph ( 15) of 
subsection (a) of Secrion 11 Oi of Title 8 
of the United States Code, who meets all 

· of the following requirements shall be ex­
empt from paying nonresident tuition at 
the California State University and the 
California Community Colleges: [i!J (1) 
High school attendance in California for 
three or more years. [i!J (2) Graduation 
from a California high school or attain­
ment of the equivalent thereof. ['U1 (3) 
Registration as an entering student at, or 
current enrollment at, an accredited insti­
tution of higher education in California 
not earlier than the fall semester or quarter 
of the 2001-02 academic year. [i!J ( 4) In 
tbe case of a person without lawful immi­
gration status, the filing of an affidavit 
with the institution of higher education 
siating that the .student bas filed an appli­
cation to legalize his or her immigration 
status, or will file an application as soon 
as he or she is eligible to do so. 

"(b) A student exempt from nonresident 
tuition under this section may be reponed 
by a community college district as a full­
time equivalent student for apportionment 
purposes. 

"(c) The Board of Governors of the Cali­
fornia Community Colleges and the Trus­
tees of the California State University 
shall prescribe rules and regulations for 
the implementation of this section: 

"(d) Student information obtained in the 
implementation of this section is confi­
dential." 

FN2. Defendants prefer the tenn "undocu­
mented immigrants." However, defendants 
do not cite any authoritative definition of the 
term and do not support their assertion that 
the. terms ''.undocumented immigrant" and .. 
"illegal alien" are interchangeable. We con­
sider the term "illegal alien" less ambiguous. 
Tims, under federal law, an "alien" is "any 
person not a citizen or national of the United 
States.".(8 U.S.C. § I 101(a)(3).) A "national 
of the United States" means a U.S. citizen or 
a noncitizen who owes permanent allegiance 
to the United States. (8 U.S.C. § 
11 Ol(a)(22).) Under federal law, "immi­
grant" means every alien except those classi­
fied by federal law as nonirnmigrant aliens: 
(8 U.S.C. § l !Ol(a)(l 5).) "Nonimmigrant 
aliens" are, in general, temporary visitors to 
the United States, such as diplomats and 
students who have no intention of abandon­
ing their residence in a foreign country. (8 
U.S.C. § l 10l(a)(l5)(F), (G); Elkins v. Mo­
reno (1978) 435 U.S. 647, 664-665, 98 S.Ct. 
1338, 1349, 55 L.Ed.2d 614, 627-628 [under 
pre-1996 law, held the question whether 
nonimmigrant aliens could become domi-

.. ciliaries of Maryland for purposes of in-state 

. college tuition was .a matter of state law].) 
The federal statutes at issue in this appeal re- · 
fer to "alien[s] who [are] not lawfully pr~­
sent in the United States." (8 U.S.C. §§ 
l 62l(d), 1623.) In place of the cumbersome 
phrase "alien[s] who [are] not lawfully pre-

. sent/' _we shall ·use the term "illegal aliens." 

FN3. The named plaintiffs are Robert Mar­
tinez, Cory McMahon, Onson Luong, Scott 
Nass, Justin Rabie, Mark Hammes, Steven 
Hammes, David Hammes, Ash Caloustian, 
Aaron Dallek, So\eil Teubner, Mara 
McDermott, Adam Anderson, Demyan 
Drury, Casey Meguro, Chaning Jang, Kyle 
Dozeman, Kellan Didier, James Deutsch, 
Patrick Bilbray, Briana. Bilbray, Brian Bil­
bray, Corey Robertson, Daniel Alameda, 
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Dan Goldberg, Tim Kozono, Joseph Konrad, 
David Taylor, Suzanne Kattija-Ari, Justine 
Smith, Amanda Hildebrand, Aaron Malone­
Stratton, Pamela Stratton, Michal [sic ] 
Bulrnash, Jimmy Davault, Ill, Matt Bittner, 
Antwann Davis, Arrington Dennison, Kath­
ryn Jelsma, Emily Grant, Peter Shea, and 
Adam Thomson. 

Numerous legal issues are addressed in this case. 
However, the most significant issue is. whether Cali­
fornia's authorization of in-state tuition to illegal 
aliens violates a federal Jaw, title 8 of the United 
States Code (U.S.C.) section 1623, which provides as 
pertinent: ... '.·.,:,,;._.:·;, ... ., .. ,,._,, , 

"Notwithstanding any other provision of law, an alien 
who is not lawfully present in the United States shall 
not be eligible on the basis ofresidence within a State 
(or .a .. political subdivision) for any postsecondary 
education benefit unless a citizen or national of the 
United States is eligible for such a benefit (in no less 
an amount, duration, aad scope) without regard to 
whether the citizen or national is such a resident." 

The respondents argue the federal statute is not vio­
lated for two reasons: 

*523 1. Respondents say in-state tuition is not a 
"benefit" within the meaning of the federal law. For 
reasons we shall explain, we conclu~e in-state tuition, 
which is some S 17 ,000 per year cheaper than out-of­
state tuition at UC, is a "benefit" conferred on illegal 

. aliens within the meaning of the federal Jaw. 

"1129 2. Respondents argue in-state tuition is not 
granted "on the basis of residence within a state" as 
required by federal Jaw. Respondents point to tbe fact 
that in-state tuition for illegal aliens is based on a .. 
student's having attended a California high school for 
three or more years and on the student's having 
graduated from a California high school or having 
attained "the equivalent thereof." (§ 68130.5, fn. I 
ante.) As we shall explain, the three-year attendance 
requirement at a California high school is a surrogate 
residence requirement. The vast majority of students 
who attend a California high school for three years 
are residents of the state of California. Section 
68130.5 thwarts the will of Congress manifest in title 

8 U.S.C. section 1623. 

We shall conclude the trial court erred in determining 
the complaint failed as a matter of law. We shall re­
verse the judgment of dismissal and allow the case to 

d . h "l urtFN4 procee m t e tria co . 

FN4. Pacific Legal Foundation filed an 
amicus curiae brief in favor of plaintiffs. An 
amicus curiae brief in. favor of defendants 
was filed by Alicia A., Gloria A., Marcos 
A., Mildred A., Enrique Boca, Nichole Doe, 
Collin Campbell, Alex Ortiz, Linda Lin 
Qian, Cesar Rivadeneyra, Jennifer Seiden­
l;>erg; Improving .Drealll.s;J\qu_ality, Access 
and Success at U.C. Davis; Improving 
Dreams, Equality, Access and Success of 
UCLA; and National Immigration· Law Gen-. 
ter. 

We deny as unnecessary Pacific Legal 
Foundation's requests for judicial notice 
(made in their amicus curiae brief) of re­
cords of the California Postsecondary 
Education Commission as assertedly 
showing that taxpayers, some of whom 
cannot afford to send their own children to 
college, subsidize the college education of 
students who pay in-state tuition. "The 
higher tuition charged nonresident stu­
dents tends to distribute more evenly the 
cost of operating· and supporting the Uni-

. versity of California between residents 
and nonresidents attending the university 
[and] appears to be a reasonable attempt 
to achieve a partial cost equalization by 
collecting lower tuition fees from those 
persons who, directly or indirectly, have 
made some contribution .io· the economy 
of the state .... "(Kirk v. Regents of Univer­
sity of California (1969) 273 Cal.App.2d 
430, 444, 78 Cal.Rptr. 260.) 

BACKGROUND 

The complaint, filed December 14, 2005, alleged as 
follows: 

Plaintiffs are U.S. ciiizens from states other than 
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California and are students, or tuition-paying parents 
of students, enrolled after January I, 2002, in a . 
course of study for an undergraduate or graduate de­
gree at a California public university or college, who 
allege they have been illegally denied exemption 
from nonresident tuition under sectioa 
68130.5,FN5*524 which gives the benefit of resident 
tuition to illegal aliens. 

FN5. The complaint alleges plaintiffs are 
U.S. citizens who·have been classified under 
California law as "nonimmigrant aliens." 
This allegation does not make sense. U.S. 
citizens are not "aliens" at all. (8 U.S.C. § 
1101 (a)(3) ("The . term 'alien' means any 
person not a citizen or national cif the United 
States"].) Nothing in California law defines 
"alien" differently. Plaintiffs contend they 
were illegally denied exemption from non­
resident tuition under section 68130.5. Sec­
tion 68130.5 states that a student, other than 
a "nonimmigrant alien" within the meaning 
of title 8 U.S.C section 11 Ol(a)(l5), is ex­
empt from paying nonresident tuition if he 
or she meets the requirements, e.g., high 
school attendance in California for three 
years, graduation from a California high 
school, etc. Plaintiffs allege this statute 
characterizes out-of-state U.S. citizens as 
"nonimrnigrant aliens." In reviewing a de­
murrer, we do not accept as true allegations 
of legal conclusions .. Section 6813 0.5 ·de- · 
fines "nonimrnigrant alien" with reference to . 
federal law. Under the federal law, "i1onirn­
migrant aliens" are generally aliens 'admitted 
to this country for temporary periods, in­
cluding students, diplomats and their ser­
vants, etc., who intend to return to their 
homeland. (8 U.S.C, § .J !Ol(a)(l5).) Thus, 
given the allegation that plaintiffs are U.S. 
citizens, plaintiffs are not nonimmigrant 
aliens. We assume for purposes of this ap­
peal that plaintiffs were denied an exemp­
tion from nomesident tuition not because 
they were considered nonirnrnigrant aliens, 
but because they did not attend a California 
high school for three years and attain a Cali­
fornia high school diploma or equivalent. 

* 1130 Plaintiffs do not ciaim they attended a Califor-· 

nia high school, as required to qualify for the section 
68130.5 benefit. Rather, plaintiffs claim the atten­
dance requirement is a de facto residence require­
ment, preempted by federal immigration law, which 
illegally discriminates against plaintiffs by· denying 
them a benefit provided to illegal aliens. 

The complaint alleged defendants engaged in an "Il­
legal Alien Tuition Scheme," granting illegal aliens a 
tuition exemption denied to nonresident U.S. citizens 
in· violation of federal law. The complaint alleged 
defendants knew section 68130.5 violated and was 
preempted by federal law. 

The complaint alleged upon information and belief 
that, during tlie Fall 2005 term, undergraduate tuition 
and fees were: 

.·· .· 

· -For UC, $6,769 for a resident undergraduate, and 
$24,589 for· nonresident· undergraduates ($17,304 
tuitioll'plus other fees); 

-For CSU, a campus average of $3,164 for resident 
undergraduates, and $13,334 for nonresident under.­
graduates; 

-For CCC, $26 per unit for residents and $135 per 
unit for nonresidents, with the average student taking 
15 units per semester. 

Although section 68130.5 states it does not' apply to 
UC unless the Regents make it applicable (§ 68134 
("No pr.ovision of this part shall be applicable to the. 
Univer siiy of California unless ilri: R~gents .. of the 
University of California, by resolution, make such 
provision applicable"] ), plaintiffs' complaint alleged 
the Regents adopted section 68130.5 in Standing Or-

. der 110.2-after .lobbying for l.egislation (§ 68130.7 
!'Na) limiting their legal exposure (as well as the expo­
sure of the other defendants) in the event of lawsuits. 

FN6. Section 68130.7 provides: "If a state 
court finds that Section 68130.5, or any 
similar provision adopted by the Regents of 
the University of California, is unlawful, the 
court may order, as equitable relief, that the 
administering entity that is the subject of the 
lawsuit terminate any waiver awarded under 
that statute or provision, but no money dam-
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ages, tuition refund or waiver, or other ret­
roactive relief, may be awarded. In any ac­
tion in which the court finds that Section 
68130.5, or any similar provision adopted by 
the Regents of the University of California, 
is unlawful, the California Community Col­
leges, the California State University, and 
the University of California are immune 
from the imposition of any award of money 

· damages, tuition refund or waiver, or other 
retroactive relief." 

*1131 The complaint also set forth legislative history 
and plaintiffs' legal conclusions regarding statutory 

emption from nonresident tuition confers a benefit in 
violation of title 8 U.S.C. section 1621 (fn. 8, *1132 
ante ), and the California Legislature failed to pro­
vide affirmatively for such eligibility as specified in 
title 8 U.S.C. section 1621 (d). 

:.• , . · ....... , .iflt~rpr.etation,,which we address in.our:discussi<i,n. 

FN8. Title 8 U .S.C. section 1621 provides: 
"(a) 1n general. Notwithstanding any other 
provision of law and except as provided in 
subsections, (b) and (d) of this section, an 
alien.who fo not-ti[! (1) a qualified alien (as 
defined in section 1641 of this title), [if] (2) 
a nonirnrnigrant under the Immigration and 
National]ty Act (8 U.S.C.A. § 1101 et seq.] 
or [if] {3): 11!1 .. ali~fl who is paroh~d into. the 
United States under section 2I2(d)(5) of 
such.Act [8 U.S.C.A. § I 182(d)(5)] for less 
thari. one year, [iJ) is not eligible for any 
State or local public benefit (as defined in 
subsection (c) of this section). 

•t 

The complaint set forth 10 counts, as follows: 
.;;•.' 

I. Violatiori of Title 8 use section 1623:FN7 Plain­
tiffs alleged it is an· illegal *525 alien's residence iii· 
California tbat entitles him or her to attend a' Califor­
nia high school, and therefore section 68130.5 im­
poses a de facto durational residency requirement. 
Because section 68130.5 does not give the same 
benefit to U.S. citizens without regard to residence, 
the California statute violates and is preempted by 
title 8 U.S.C. section 1623 (fn. 7, ante) under the 
Supremacy Clause of the United States Constitution. 
(U.S. Const., art. VI, § 2.) Plaintiffs alleged wider 
this and all counts that they "have been injured by 
having paid nonresident tuition while illegal ali.ens 
have been unlawfully exempt...." 

FN7. Title 8 U:S.C. section 1623 provides: 
"(a) .ill general. Notwithstanding any other 
provision of law, an alien who is not law­
fully present in the United States shall not be 

. eligible on the basis of residence within a 
State (or a political subdivision) for any 
postsecondary education benefit unless a 
citizen or national of the United States is 
eligible for such a benefit (in no less an 
amount, duration, and scope) without regard 
to whether the citizen or national is such a 
resident. [if] (b) Effective date. This section 
shall apply to benefits provided on or after 
July I, 1998." 

2. Violation of Title 8 USC. section 162J:FN' Ex-

"(b) [Exceptions for specified health care, 
emergency disaster relief, health assis­
tance, and program services necessary for 
protection oflife or safety]. 

"(c)(l) [if] State or local public benefit 
definition. Except as provided in para­
graphs (2) and (3 ), for purposes of this 
subtitle the term 'State or local public 
benefit' means .... [iJ) (B) any retirement, 
welfare, health, disability, public or as­
sisted housing, postsecondmy education, 
food assistance,·unemployment benefit, :or 
any other similar benefit for which pay­
ments or assistance are provided to an in­
dividual, household, or family eligibility 
unit by an agency of a State or local gov­
ernment· or by appropriated funds of it · 
State or local government. 

"[ir:I ... [if] 

"(d) State authority to provide for eligibil­
ity of illegal aliens for state and local pub­
lic benefits. A State may provide that an 
alien who is not lawfully present in the 
United States is eligible for any State or 
local· public benefit for which such alien 
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would otherwise be ineligible under sub­
section (a) of this section only through the 
enactment of a State law after [August 22, 
1996], which affirmatively provides for 
such eligibility." (Italics added.) 

3. Title 42 U.S.C. Section 1983: Defendants Dynes, 
Reed, and Drummond, in their capacities as President 
or Chancellors, acting under color of state law, de­
prived out-of-state U.S. citizens the .exemption from 
nonresident tuition granted 0 to illegal aliens; in:viola­
tion of the Fourteenth Amendment and tiile 8"U.s.C. 
section 1623. 

4. Equal Protecriqn'(U.S. Coiisl):·Plainliffs are simi-. 
larly situated with illegal alien beneficiaries of sec­
tion 68130.5, because .neither class is lawfully domi­
ciled in California, yet plaintiffs are discriminated 
against in· tuition rates ... 

5. Privileges· and,fminunities Clause (U.S. Const.): 
Section 68130.5 violates the privileges and immuni­
ties clause of the Fourteenth Amendment, denigrating 
U.S. citizens by treating them worse than illegal 
aliens. 

6. Field Preemption: [n addition to express preemp­
tion under title 8 U.S.C. section 1623, section 
68130.5 is preempted by "field preemption," in that 
Congress occupies the field of immigration law, and 
section 68130.5 stands.as an obstacle to Congress's 
objective. ·· · 

w526 7. Eq1.i1:.d J\·vtection (Cal. Cu1ist.): ~..;~~ioti 

68130.5 violates California's equal protection clause 
(Cal. Const., art. J, § 7), by denying out-of-state U.S. 
citizens an exemption from nonresident tuition that is 
granted to illegal aliens. . · 

8. Unruh Civil Rights Act: Defendants violated sec­
tion 68062 FN

9 (which precludes illegal aliens from 
establishing residence in California) and discrimi­
nated against plaintiffs based on geographic origin as 
out-of-state U.S. citizens, in violation of Civil Code 
section 51,FNio Plaintiffs sought *1133 actual dam­
ages or statutory damages (Civ.Code, § 52) of $4,000 
for each class member for each offense (each offense 
consisting of each unlawful tuition bill paid by each 
class member) plus $25 ,000 for each class member. 

FN9. Section 68062 provides: "In determin­
ing the place of residence the following 
rules are to be observed: [~) (a) There can 
only be one residence. [~) (b) A residence is 
the place where one remains when not called 
elsewhere for labor or other special or tem­
porary purpose, and to which he or she re­
turns in seasons ofrepose. [11J ... lil] (f) The 
residence of the parent with whom an un­
married minor child maintains his or her · 
place of abode is the residence of the u1unar­
ried minor child. (11J ... [11J (h) An alien, in­
cluding an unmarried minor alien, may es~· · 
tablish his or her residence, unless pre­
cluded by the immigration anii Nationality 
Act (8 U.S.C. § 1101, et seq.) from establish­
ing domicile in the United States." (Italics 
added.) 

FNJO. Civil Code section 51, subdivision 
(b), provides: "All persons within the juris- · 
diction of this state are free and equal, and 
no matter what their sex, race, color, relig­
ion, ancestry, national origin, disability, 
medical condition, marital status, or sexual 
orientation are entitled to the full and equal 
accommodations, advantages, facilities, 
privileges, or services in all business estab­
lishments of every kind whatsoever." 

9. Injunctive Relief' Plaintiffs sought a preliminary 
and' permanent injunction, enjoining ·defen'dants from 
denying to plaintiffs the, exemption from nornesident 
tuition to which they are entitled by title 8 U.S.C. 
section 1623 (fu. 7, ante ), enjoining defendants from 
enforcing section 68130.5 with respect to exempting 
illegal aliens from nonresident tuition, and enjoining· 
defendants from discrimi.Ilating against plaintiffs in 
favor of illegal aliens. 

1 O. Declarato1y Relief" Plaintiffs sought a judicial 
declaration that the illegal alien tuition scheme· is 
preempted by federal law and violates the federal 
statutes, equal protection, the privileges and immuni­
ties clause, and the Unruh Act. 

In addition to injunctive and declaratory relief, the 
complaint's prayer sought tuition reimbursement. 
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Defendants filed demurrers. 

The demurrer. of the Trustees, Reed, the Board, and 
Drummond (collectively Trustees/Board) argued (1) 
plaintiffs lacked standing to challenge section 
68130.5 because they do not qualify for an exemption 
from nonresident tuition and cannot establish any 
compensable injury; (2) the federal laws do not create 
a private right of action in plaintiffs; (3) any damage 
claims should be dismissed· because plaintiffs failed 
to submit a claim in compliance with the Government 
Claims Act (Gov.Code, § 900 et seq.); and (4) the 
Board and Drummond were improper parties. 

:;.. •.·,r.·,' ,·. 

The demurrer of the Regents and Dynes (collectively 
Regents) argued: 

(1) The exemption from nonresident tuition is not a 
"benefit" within the meaning of the federal law; sec­
tion 681.30.5 does not confer the exemption on the 
basis of residence; to the extent the state statute con­
fers a be.nefit on illegal aliens it is expressly author­
ized by title 8 U.S.C. section l 62l(d), which allows a 
state affinnatively to provide for such eligibility; and 
*527 Congress did not intend a complete ouster of 
state power. 

(2) The.title 42 U.S.C. section 1983 claim failed be­
cause the complaint did not allege deprivation of any 
right protected by the Constitution .or laws of the 

. United States. 

* 1134 (3) The equal protection claim failed because 
section 68130.5 does not discriminate on the basis of 
alienage and is rationally related to a legitimate gov­
ernment purpose. 

(4) The privileges and immunities claim failed be­
cause section 68130.5 does not discriminate on the 
basis of citizenship, and resident tuition is not a privi­
lege. 

(5) The Unruh Act claim failed because the Unruh 
Act does not prohibit discrimination based on geo­
graphic origin, and a state may charge higher tuition 
for out-of-state students than to state residents and 
others. 

(6) The ninth count for injunctive relief failed be­
cause a request for injw1ctive relief is not a cause of 
action. 

(7) The tenth count for declaratory relief failed be­
cause a cause of action for declaratory relief may not 
simply restate other causes of action. 

· In addition to the two demurrers, the Regents and 
Dynes filed a motion to strike from the complaint the 
request for tuition reimbursement; plaintiffs filed 
requests for judicial notice; and various persons 
(some of whom sought to proceed under fictitious 
names) filed a.motion for leave·to intervene.··· .. 

· After a hearing, the trial court took judicial notice of 
some but not all of plaintiffs' materials, sustained 
defendants' demurrers without. leave to amend, denied 
as moot the motion to strike, denied the intervention 
motion, and denied as moot the motion to proceed 
under fictitious names. The trial court sustained the 
Regents' demurrer without leave to amend on all 
counts, except the third count alleging a federal civil 
rights violation (42 U.S.C. § 1983), as to which the 
court overruled the demurrer on the ground the count 
was based not on federal preemption (as asserted in 
the Regents' demurrer), but on alleged violation of 
title 8 U.S.C. sections 1621 and 1623. However, the 
court dismissed the third count (federal civil rights 
violation) as to all defendants on the ground stated in 
the demurrer of the Trustees/Board-that the federal 
immigration statutes (8 U.S.C. §§ 1621, 1623) con­
ferred no private right of action 'iri plaintiffs and 
therefore could not support a federal civil rights 
claim. As to other grounds for demurrer asserted by 
the Trustees/Board, the trial court rejected defen-

. dants' argument that plaintiffs lacked standing (a rul­
ing noi challenged by defendants in 'their response to 
this appeal), sustained the demurrer without leave to 
amend as to the first three counts, and concluded it 
*1135 was unnecessary to rule on other grounds 
given the court's sustaining of the Regents' demurrer 
without leave to amend. 

Plaintiffs objected to the proposed judgment on the 
ground the third count (42 U.S.C. § 1983) remained 
outstanding. The trial court overruled the objection. 
and entered a judgment of dismissal, from which 
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plaintiffs appeal. 

DISCUSSION 

I. Standard of Review 

"On appeal from a judgment dismissing an action 
after sustaining a demun-er without leave to amend 
... [t]he reviewing court gives the complaint a reason~ 

.... • •• : •••••• ••• 
1 'abl~ interpretation, !ind ·treats the demurrer·· as admit...: 

' ' ' · '· ·tii1g.all' material facts properly pleaded. [Ciiations.] 
The court does not, however, assume the truth of 
contentions, deductions or conclusions of *528 law. 
[Citation.] The judgment-' inust be ·affirmed 'if any 

. one of the several grounds· o(demurrer .is well taken: 
[Citation.]' However, it is en-or for a trial court to 
sustain a deni.llffer when the plaintiff has stated a 

· ··· · ·cause ·of action under any possible legal theory. [Cita­
tion.] And it is an abuse of discretion to sustain a 
demun-er without leave to ameud if the plaintiff 
shows there is a reasonable possibility any defect 
identified by the defendant can be cured by amend­
ment. [Citation.)" (Aubry v. Tri-City Hospital Dist. 
( 1992) 2 Cal.4th 962, 966-967, 9 Cal.Rptr.2d 92, 831 
P.2d 317.) 

The rules of federal statutory interpretation are much 
the same as those used when construing California 
statutes; our primary function is to give effect to leg­
islative intent. (Johnso11 v. United States (2000) 529 
U.S. 694, 710, fn. 10, 120 S.Ct. 1795 146 L.Ed.2d 
727; ·Black v. Dept. of Mental Health (2000) 83 
Cal.App.4th 739, 747, JOO Cal.Rptr.2d 39.) 

FN** See footnote •, ante. 

IV. Claimed Co11jlict between State Statutes 

Although not pleaded as a cause of action, plaintiffs 
argue defendants, by giving illegal aliens resident 
tuition under section 68130.5, violated section 68062 
(fn. 9, ante), which bars illegal aliens from establish­
ing residency for tuition purposes. Plaintiffs charac­
terize this claim as one of illegal and unconstitutional 
discrimination because Regents of University of Cali­
fornia v. * 1136 Superior Court (1990) 225 
Ca\.App.3d 972 at page 981, 276 Cal.Rptr. 

l 97(Bradford ), supposedly said a violation of sec- . 
tion 68062 would constitute discrimination against 
citizens of sister states. However, this contention is 
really a claimed conflict between state statutes which 
does 'not· help plaintiffs, because section 68 Jio.5, as 
the later-enacted statute, would prevail. (Professional 
Engineers in California Government v. Kempton 
(2007) 40 Cal.4th 1016, 103 8, 56 Cal.Rptr.3d 8 I 4, 
155 P.3d 226.) 

'' ;Bradford, supra, 225 Cal.App.3d at pages 980 · 
through 981, 276 Cal.Rptr. 197, held section 68062, 
subdivision (h), precludes illegal aliens from qualify­
ing as California residents for college tuition pur-

. poses, and as S() con.~tru~~. did n(ltyi~late equal pro-.,. , 
. tection. Bradford, supra, 225 Cal.Ji.pp.3d at pages 

981 through 982, 276 Cal.Rptr. 197, observed a state 
cannot exclude illegal aliens from free public elemen~.:, . , 
tary and secondary schools (Plyler v. Dae (1982) 45'7 · .. 
U.S. 202, 102 S.Ct. 2382, 72 L.Ed.2d 786), but said . 
:h~ heart of Plyler v. Doe was that the "stigma 9.f,,:· 
1lhteracy" would mark these children for the rest of · 
their lives. (In contrast, it was said in Lister v. Hoover .. 
(7th Cir.1983) 706 F.2d 796, 797, 805, a due process 
case, that the interest in lower college tuition is 
slight.) 

Plaintiffs read too much into Bradford, supra, 225 
Cal.App.3d 972, 276 Cal.Rptr. 197, which said, in 
upholding the constitutionality of section 68062, that 
the state's legitimate interests in denying resident 
tuition to illegal aliens (i.e., policy matters.for legisla­
tive detcnnination) included the interest in avoiding. 
discrimil'\~_tion against citizens of sister states. (Id at 
p. 981, 276 Cal.Rptr. 197 .) 

Bradford does not invalidate section 68130.5. 

To the extent that section 68130.5, as a de. facto resi­
dence statute, could be· said to conflict with section 
68062, the result would be, at most, an implied repeal 
of section 68062 as the earlier-enacted statute-a result 
which does not advance *529 plaintiffs' case. Thus, 
when two state statutes are so inconsistent that there 
is no possibility of concurrent operation, the doctrine 
of implied repeal provides that the most recently en­
acted statute expresses the will of the Legislature. 
(Professional Engineers in California Government v. 
Kempton, supra, 40 Cal.4th at p. 1038, 56 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
618 

e 



Page 9 166 Cal.App.4th 1121 - ?008 D · 
166 Cal.App.4th 1121, 83 Cal.Rptr.3d 518, 236 Ed. Law Rep. 922, 08 Cal. Daily Op. Serv. 12,l)I, - atly 

Journal D.A.R. 14,438 
12 

C I R I f C t 
Review Granted Previously published at: 166 Cul.App.4th 1121 (Cal.Const. art. 6, s · ; a· u es 0 our • 
Rules 8.500, 8.1105 and 8.1110, 8.1115, 8.1120 and 8.1125) · 
(Cite as: 83 Cal.Rptr.3d 518) 

Cal.Rptr.3d 814, 155 P.3d 226.) That defendants do 
not claim an implied repeal does not, as urged by 
plaintiffs, determine the matter .. 

We conclude plaintiffs fail to sh~w they could amend 
the complaint to allege a viable claim that section 
68130.5 constitutes discrimination in violation of 
section 68062. 

* 1137 V. Federal Preemption 

A. General Principles 

Preemption has been explained in various ways. The 
· United States Supreme Court ha"{s'ai'c!:' · · · ·.. ..., .. · 

"[S]tate law is pre-empted under the Supremacy 
Clause, U.S. Const, Art. Vl, cl 2,fFN 14l in three cir­
cumstances. First, Congress can define explicitly the 
extent"io which its enactments pre-empt state law. 
[Citation.] Pre-emption fundamentally is a question 
of congressional intent (citation], and when Congress 
has made its intent known through explicit statutory 
language, the courts' task is an easy one. 

FNl4. The Supremacy Clause provides: 
"This Constitution, and the laws of the 
United States which shall be made in pursu­
ance thereof ... shall be the supreme law of 
the land; and the judges in every state shall 

• be bound thereby, any thing in the Constitu­
tion or laws of any state to the contrary not­
withstanding." (U.S. Const., art. VI, c.l.2.) 

"Second, in the absence of explicit statutory lan­
guage, state law is pre-empted where it regulates 
conduct in a field tbat Congress intended the Federal 
Government to occupy exclusively. Such an intent 
may be inferred from a 'scheme of federal regulation 
... so pervasive as ·to make reasonable the inference 
that Congress left no room for the States to supple­
ment it,' or where an Act of Congress 'touch[es] a 
field in which the federal interest is so dominant that 
the federal system will be assumed to preclude en­
forcement of state laws on the same subject.' [Cita­
tion.] Although [the United States Supreme Court] 
has not hesitated to draw an inference of field pre­
emption where it is supported by the federal statutory 
and regulatory schemes, it has emphasized: 'Where ... 

the field which Congress is said to have preempted' 
includes areas that have 'been traditionally occupied 
by the States,' congressional intent to supersede stale 
laws must be '."clear and manifest." ' [Citations.] 

"Finally, state law is pre-empted to the extent that it 
actually conflicts with federal law. Thus, the Court 
bas found pre-emption where it is impossible for a 
private party to comply with both state and federal 
requirements [citation], or where state. law_ 'stands as. 
an obstacle to the accomplishment and execution of 
the full purposes and objectives of Congress.' [Cita­
tions.]" (English v. General Electric Co. (1990) 496 . 
U.S. 72, 78-79, 110 S.Ct. 2270, 2275, 110 L.Ed.2d 

. ~5,._74.) . ·:::.-":>""! ......... ,. 

The United States Supreme Court in De Canas v. · 
Bica (1976) 424 U.S. 351, 96 S.Ct. 933, 47 L:Ed.2d 
43 held that a California statute (Labor Ccide, § 
2805), prohibiting an employer from knowingly em­
ploying illegal aliens at *1138 the expense of lawful 
resident workers, was not unconstitutional as a regu­
lation of immigration and was not preempted by the 
Immigration and Nationality Act. De Canas articu­
lated three tests to be used in determining whether a 
state statute related to immigration is preempted. 

*530 First, the court must determine whether the state 
statute is a "regulation of immigration" (i.e., a deter­
mination of who should or should not be admitted 
into the country and the conditions under which a 
le.gal entrant t~ay remain). (De Canas v. Bica, supra, 
424 U.S. at p.· 356, 96 S.Ct. 933.) If the state statute 
regulates immigration, it is preempted because the 
power to regulate i1mnigration is exclusively a fed­
eral power. (Ibid.) That aliens are subjects of a state 
statute does not necessarily constitute a "regulation of 
immigration." (Ibid.; People v. Salazar-Merino 
(2001) 89 Cal.App.4th 590, 598-599, I 07 Cal.Rptr.2d 
313 [Pen.Code, § 114, imposing criminal penalties 
for using a false document to conceal true citizenship 
or resident alien status, was not preempted by federal 
immigration law].) 

Second even if the state statute does not regulate 
immigr~tion, it is preempted if Congress manifested a 
clear purpose to effect a complete ouster of state 
power, including state power to promulgate laws not 
in conflict with federal laws, with respect to the sub-
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ject matter which the statute attempts to regulate. (D~ 
Canas v. Bica, supra, 424 U.S. at p. 357, 96 S.Ct. 
933.) An intent to preclude state action may be in­
ferred where the system of federal regulation is so 
pervasive that no opportunity for state activity re­
mains. (Ibid.) Third, a state law is preempted if it 
"stards as an obstacle to the accomplishment and 
execution of the full purposes and objectives of Con­
gress." (Id at p. 363, 96 S.Ct. 933.) A statute is pre­

. empted under this third test if it conflicts with fede.ral 
law, making. compliance· with both state and· federal 
law impossible. (Ibid; Toll v. Moreno (1982) 458 
U.S. 1, 102 S.Ct. 2977, 73 L.Ed.2d 563 [state univer­
·sity's poli9y of denying in-state status to domiciled 
. nonimmigrant aliens holding G-4 visas, violated su- . 
· premacy clause]; Leagiie of United Latin American 

Citizens v. Wilson (C.D.Cal.1997) 997 F.Supp. 1244, 
1253, 1256(LULAC JI) [held that Congress in federal:· 
legislation enacted in 1996 occupied the field. of 
regulation .ofpublic postsecondary education benefit~ 
to aliens, thereby preempting portions of California· 
initiative measure Proposition 187, including a provi-

. sion denying public .postsecondary education to ille­
gal aliens]; League of United Latin American Citizens 
v. Wilson (C.D.Cal.1995) 908 F.Supp. 755(LULAC I 
) [other federal immigration law preempted portions 
of Proposition 187].) 

* 1139 B. Preemption by Title 8 U.S. C. Section 1623 

Plaintiffs' principal argument is that title 8 U .S.C. 
section 1623 preempts section 68130.5. We agree 
they have stated. a cause of action. The demurrer 
should have been overruled. · · 

As indicated, title 8 U.S.C. section 1623 (fn. 7, ante) 
provides, "Notwithstanding any other provision of 
law, an alien who is not lawfully present in the 
United States shall ·noi be eligible on the basis of 
residence within a State (or. a political subdivision) 
for any postsecondary education benefit unless a citi­
zen or national of the United States is eligible for 
such a benefit (in no less an amount, duration, and 
scope) without regard to whether the citizen or na­
tional is such a resident." 

Title 8 U.S.C. section 1623 was enacted in September 
1996, as part of the I1RJRA.FN 15 (Pub.L. No. 104-208, 
Div. C (Sept. 30, 1996) § 505, 110 Stat. 3009-672.) 

FNl 5. This was shortly after enactment of 
title 8 U.S.C. section 1621 (fn. 8, ante ), 
which we discuss post. Defendants agree ti­
tle 8 U.S.C. section 1623 narrowed the au­
thorization previously conferred on states by 
the earlier statute to make exceptions to the 
federal restrictions. 

*531 Sectioll'·68130.5 (enacted by ·Stats.2001, ch .. 
·. 814, § 2) makes illegal aliens eligible" for in-state 

tuition without affording in-state tuition to out-of­
state U.S. citizens without regard to California resi­
dence . 

....•. · ... . .•'·; 

Defendants argue there is no preemption problem, 
because sectiim.68130.5 does not confer a "benefit" 

·. based'· on "iesidence;;,''within· the 'meaniiig of title 8 
U.S.C: section 1623. We disagree. 

''!. Se~iioi./68130.5 Confers a "Benefit" 

Defendants argue the term "benefit" in title 8 U.S.C. 
section 1623 is limited, because the federal statute 
refers to "amount," which means monetary payments, 
and in-state tuition does not involve the payment of 
any money to students. However, defendants cite no 
authority supporting their illogical assumption that 
"amount" must mean monetary payment to the bene­
ficiary. The complaint alleges the benefit of in-state 
tuition is. a calculable amount, and it would certainly 
appear to be so. We therefor~ reject defendants' ar­
gument that "benefit" iil title 8 U.'S.C. s_ecticin 1623 
meaus only the payment of money Lu ll'fe:·person be­
ing benefited. 

* 1140 Even assuming for the sake of argument that 
title 8· U:S.C. section 1623 could be considered am­
biguous as to the meaning of " benefit," the confer­
ence committee report, which is an. authoritative 
source of Congressional intent (Eldred v. Ashcroft 
(2003) 537 U.S. 186, 210, fn. 16, 123 S.Ct. 769, .154 
L.Ed.2d 683 ), stated, "This section provides that ille­
gal aliens are not eligible for in-state tuition rates at 
public institutions of higher education." (Conf. Re­
pmi 104-828, H.R. 2202, § 507 (Sept: 24, 1996_).) 
Thus, "benefit" in title 8 U.S.C. section 1623 rn­
cludes in-state tuition. 
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Defendants also argue "benefit" in title 8 U .S.C. sec­
tion 1623 should be given the same meaning as 
"benefit" in title 8 U.S.C. section 1621, which defen­
dants interpret as being lin1ited to money paid to stu-
dents. Again, we disagree. · · 

Thus, title 8 U.S.C. section 1621 defines "benefit" in 
part as "any retirement, welfare, health, disability, 
public or assisted housing, postsecondmy education, 
food assistance, unemployment benefit, or any other 
similar benefit for which pay.menfr or'assistance" 'iire··: ... 
provided to an individual, household, 6".::f·arD.iiy eilgi~·' 
bility unit by an agency of a State or local govern­
ment or by appropriated funds of a State or local 
government'.' (8 U.S.C. § 162l(c)(l)(B), italics 
added.) " - · ., · · · · · · ·· ·· · ' ·'.':.·. < 

Defendants ~aintain the term?postSecoridary educa: . . 
tion" in tiile s u:s,(section l 62Hs 'illoditieci'\Jy tlie · 
language "for which payments or assistance are pro~ . 
vided;'.' such that (;9ngress proscribes spending pub~ 
lie funds for aii illegal alien's college education but · 
has not proscribed eligibility for an exemption fr~m 
nonresident tuition, which involves no payment or 
direct financial assistance. 

However, since the terms in title 8 U .S.C. section 
1621 are· separated by the word "or" (postsecondary 
education benefit "or" other similar benefit for which 
payments or assistance are provided by an agency or 
by appropriated funds), defendant's modification the­
ory is implausible. Even .assuming for the sake of 
argument that "postsecondary education" is modified 
by the language "for which payments or· assistan_c:_e .... . 

lion Service that he or she is in tbe United States for 
· other than a temporary purpose with the intention of 
becoming a citizen or permanent resident, [or] a citi­
zen of any one of the Freely Associated States." (20 
U .S.C. § 109 l (1 )(5).) In California, illegal aliens are 
barred from receiving financial assistance in the form 
of, e.g., Cal. Grant awards.(§§ 69433.9, 69535.) 

Moreover, one of the cases cited by defendants de-
. .feats their position. Thus, California Rural .Legal 
Assistance v. Legal Services Corp. (9th Cir. i9QO).~.l.7. · 

· · · F .2d 1171, said that the provision of legal services 
did not constitute "financial assistance" within the 
meaning of a federal statute (8 U.S.C. § I 255a) im­
posing a five-year ban on "financial assistance'; to 
anuiesty·aliens (aiiens who were·allo.wed to legalize · · 
their status under the amnesty provisions of the Im-

' migration Reform and Control Act of 1986). (Id at 
pp. 1172, 1175-1176.) CRLA expressly reached its 

.. co.nclusion becau~e the federal statute used the more 
narrow language "financial assistance" rather than 
the broader term "assistance." (Id. at p. 1176.) Thus, 
CRLA does not help defendants here, where the fed­
eral statute (8 U.S.C. § 1621) uses the broader term 
u assistance.'' 

Defendants' other cited authorities do not support 
their position. Defendants quote from Equal Access 
Education v. Merten (E.D.Va.2004) 305 F.Supp.2d 
585(Merten ), which said the federal law (of which 
title 8 U.S.C. sections 1621 and 1623 are a part) ad­
dressed "only post-secondary monetary assistance 

are provided," in~state fuition constitiites assistance ....... · 
and defendants fail to show otherwise. ' 

·paid to students or their housebolds .... "(/d. at p. 605.) · 
However, defendants iake the quote out of context. 
Merten was not deciding the meaning of assistance in 
title 8 U.S.C. section 1621; it was rejecting the plain­
tiffs' argument. that Virginia's policy of denying col­
lege admission to illegal aliens was preempted by a 
different federal. statute (8 U .S.C. § · 1642). Merten 
said, "the scheme PRWORA [title 8 U.S.C. § 1601 et 
seq.] creates pertains to benefits not at issue here. In 
the area of post-secondary education, PR WORA ad- · 
dresses only post-secondary monetary assistance paid 
to students or their households, not admissions to 
college or university.'-' (Merten, supra, at p. 605.) 
Merten went on to make a point (cited to us in plain­
tiffs' reply brief) that the reasonable inference to draw 
from title 8 U .S.C. section 1623 is that public col­
leges need not admit illegal aliens at all, but if they · 
do, the aliens cannot receive in-state tuition unless 

Defendants apply their own gloss.to the word "assis­
tance," asserting it must be "direct financial assis­
·tance." To the·extent*532 this position considers tlie 
term "assistance" to be limited to direct financial aid 
we observe the exclusion of illegal aliens from stu~ 
dent financial aid is already covered in 20 U.S.C. 
section l 091, which states, "ln order to receive any 
grant, loan, or work assistance under [provisions con­
cerning student financial aid], a student *1141 must 
... [~0 be a citizen or national of the United States a 
permanent resident of the United States, able to p;o­
vide evidence from the Immigration and Naturaliza-

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
621 ' 

"'--.~--,,-1-' - .:1 ...-., 



166 Cal.App.4th 1121 Page 12 
166 Cal.App.4th 1121, 83 Cal.Rptr.3d 518, 236 Ed. Law Rep. 922, 08 Cal. Daily Op. Serv. 12, 151, 2008 Daily 
Journal D.A.R. 14,43 8 
Review Granted Previously published at: 166 Cal.App.4th 1121 (Cal.Const. art. 6, s 12; Cal. Rules of Court, 
Rules 8.500, 8.1105 and 8.1110, 8.1115, 8.1120 and 8.1125) 
(Cite as: 83 Cal.Rptr.3d 518) 

. out-of-state U.S. citizens receive in-state tuition. 
(Merten, supra, 305 F.Supp.2d at p. 606.) Again, 
however, Merten was deciding an issue about pre­
emption concerning admissions, ·not tuition.· Thus, 
Merten has no bearing on the case before us. · 

*1142. Defendants cite Doe v. Wilson (1997) 57 
Cal.App.4th 296 at page 299, 67 Cal.Rptr.2d 187, 
which said newly-enacted title 8 U.S.C. section 1621 
prohibited Calif01:nia from exP.ending public funds to 
provide· prenatal· care ·to. illegal aliens, and the state 
could enforce ·emergency · regulations adopted to 
comply with the federal legislation. Nothing in Doe 
v. Wilson limits the scope of the federal law. 

Defendants cite a law review article constrLiing the 
federal law as exCJuding in-state tuition. (Ruge & lza, 
Higher. Edur;ation *533 .Foi· Undocumented Students: 
The Case for Open Admission and In-State Tuition 
Rates for Students Without Lmiful Immigration 
Status (2005) 15 Ind.· Int'!. & Comp. L.Rev. 257, 
267 .) TI1e law 'review article reflects nonauthoritative 
opinion, and we do not agree with it on this point. 

We conclude section 68130.5 confers a "benefit" 
within the meaning of title 8 U .S.C. sections 1621 
and 1623. 

2. Section 68130.5 is Based on Residence 

Defendants argue section 68130.5 does not condition 
eligibility for in-state 'tiiition "on the basis of resi­
dence within a· State" as stated in title 8 ·U.S.C. sec­
tion 1623. \IJ'! ;1;,~11·~e .. ··- .. 

The meaning of "residence" may vary according to 
the context, but "residence" generally requires both 
physical presence and an intention to remain . . (Marti­
nez V. Bynum (1983) 461 u.s.· 321, 330-331, 103 
S.Ct. 1838, 1844, 75 L.Ed.2d 879, 888 [state resi­
dency requirement for admission to tuition-free pub­
lic schools did not violate federal equal protection 
clause]; 27B Cal.JurJd (2004) Domicile, §§ 2-3, pp. 
617-619.) State domicile is a matter of state law. (El­
kins v. Moreno, supra, 435 U.S. 647, 662, fn. 16, 98 
S.Ct. 1338, 1347, 55 L.Ed.2d 614, 626.) 

Under section 68062 (fu. 9, ante ), illegal aliens are 
barred from establishing California residency for 

college/university .in-state tuition purposes if they are 
precluded by federal law (8 U.S.C. § 1101) from es­
tablishing domicile in the United States. (Bradford, 

. . supra. 225 Cal.App.3d at p. 980, 276 Cal.Rptr. l 97 
["section 68062, subdivision (h), precludes undocu~ 
mented alien students from qualifying as residents of · 
California for tuition purposes"]; American Assn. of 
Women v. Board of Trustees (1995) 31 Cal.App.4th 
702, 706, 3 8 Cal.Rptr.2d 15 [Bradford is binding on 
both UC and CSU].) Bradford, supra, 225 
Cal.App.3d at page 981, 276 Cal.Rptr. 197, recog­
nized legitimate state· interests in denying resident 
tuition to illegal aliens, including "the state's interests 
in not *1143 subsidizing violations of law; in prefer­
ring to educate its own lawful residents; in avoiding 
enhencing the employment prospects of those to 
whom employment is forbidden by Jaw; in conserv­
ing its fiscal resources for the benefit of .its lawful 
residents; in avoiding accusations that ii 'unlawfully 
harbors illegal aliens .in its classrooms and dorrnito.­
ries; in not subsidizing the university education of 
those who may be deported; in avoiding discrimina­
tion against citizens of·sister states and aliens law­
fully present; in maintaining respect for government 
by not subsidizing those who break the law; and in 
not subsidizing the university education of students 
whose parents, because of the risk of deportation if 
detected, are less likely to pay taxes." (Ibid.) 

Bradford predated the enactment of section 68130.5, 
which on its face allows illegal aliens to qualify for 
resident tuition, .. purportedly without establishing 
residence. · 

·"Residence" within the meaning of the California 
tuition statutes means, "the place where one remains 
when not called elsewhere for labor or other special 
or temporary purpose, and to which he or she returns 
in seasons ofrepose."(§ 68062, stibd. (b); fn:9, ante.) 
The student must couple physical presence in Cali­
fomia with objective evidence of intent to make Cali-· 
fornia the home for other than a temporary purpose. 
(Cal.Code Regs., tit. 5, § 54020 [community col­
leges].) The residence of an unmarried minor child is 
generally the residence of the parent. with whom the 
child maintains his or her place of abode. (§ 68062, 
subds. (f)-(i).) Tilis *534 includes an unmarried mi­
nor alien, unless the child or parent is precluded by 
the lmmigration and Nationality Act (8 U.S.C. § 
1101, et seq.) from establishing United States· domi-
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cile. (§ 68062, subds. (h)-(i).) 

A "resident" is "a student wbo has residence, pursu- · 
ant to [section 68062) in' the state for more tban one 
year immediately preceding the residence determimi­
tion date."(§ 68017.) A "nonresident" is a student 
who does not have residence in the state for more 
than one year preceding the determination date. ( § 
68018.) 

· "A .student classified as a nonresident shall . be re­
quired, except as otherwise provided in this part, to 

.. pay, in addition to other fees required by the institu- ..... 
lion, nonresident tuition."(§ -68050.) The governing 
board-shall adopt rules and regulations relating to the 
method of calculation of the amount of nonresident 
tuition, unless otherwise provided by law. (§ 6805 L) 
Section 68052 (which does not apply to community; .• 
colleges) states that, under no circumstance shall the 

·level of nonresident tuition plus i·equired fees fall 
below~·the marginal cost of i.nstruction, unless state 
revenues and expenditures· are substantially. imbal­
anced due to unforeseen factors. (§ 68052.) At CSU, 
"Except as otherwise specially provided, an admis­
sion fee and rate of tuition *1144 fixed by the trus­
tees shall be required of each nonresident student. 
The rate of tuition to be paid by each nonresident 
student ... shall not be Jess that three hundred sixty 
dollars ($360) per year. The rate of tuition paid by 
each nonresident student who is a citizen and resident 
of a foreign country and not a citizen of the United 
States, . except as otherwise specifically' p'rovided, 
shall be fixed by the trustees and shall not ·be less . 

·'-';_than .... ($360) per )'ear."(§ 89(05.) _Tbe trustee_s may 
waive or reduce the fees of foreign citizens subject to 
limitations. (§§ 89705-89707.) Community college 
districts may exempt from nonresident tuition: Stu­
dents taking six or fewer units, a limited number of 
citizen-residents of foreign countries with financial 
need, and students displaced by Hurricane Katrina. ( § 
76140.) 

Numerous exceptions to nonresident status exisL-e.g., 
a student who remains in California after the parent 
has moved elsewhere (§ 68070); a self-supporting 
student actually present in California for more than a 
year with intention of acquiring residence (§ 6807 J ); 
a student under the care of adults domiciled in Cali­
fornia (§ 68073 ); a member of or a dependent of a 
member of the armed forces of the United States sta-

tioned in California on active duty(§§ 68074-68075); 
a graduate of a California school operated by the 
United States Bureau of Indian Affairs (§§ 68077, 
68082); and amateur student athletes training in 
Chula Vista for the Olympics (§ 68083). Some ex­
ceptions to residence determinations are left to the 
discretion of the school's governing board, e.g., a 
state employee or child of such employee "may be 
entitled to resident classification, as detennined by 
the governing boards, until he or she has resided .in . 

. the ·state the minimum time necessary to become. a 
resident'' ( § 68079), and agricultural laborers anci' 
their dependent children may be classified as resi- . 
dents for community college purposes if labor was 

. perfonned i.J1 \:alifornia for at least two months per . 
· ·year iif die preceding n.vo years C§ 681 oo). Addition­

ally, tuition and fees are excused at particular institu- · 
· tions for various persons, including the surviving . r 

spouse or child of a law enforcement officer or fire-' 
.fighter killed in the line of duty while a Califomi_a 
resident (§ 68120), surviving dependents of.Califoi·­
nia residents killed in the September 11, 2001, terror-: .. 
ist attacks(§ 68121). 

*535 Defendants argue the plain language of section 
68130.5, on its face, does not condition the exemp­
tion from nonresident tuition on the basis of resi­
dence. However, the question is whether the statute 
confers a benefit on the basis of residence, not 
whether the statute admits such a benefit is being 
conferred. 

· Section 68130.5, footnote 1, ante, allows illegal 
aliens to pay resident tuition for college (beginning 
with the 2001-2002 academic year) if they attended a 
California high school for three years and either 
graduated from a California high school or attained 
"tbe equivalent thereof." (Arguably, *1145 a high 

· school diploma from a state other than California · 
would be "equivalent" lo graduation from a Califor-

. nia high school, but for purposes of this appeal, it 
does not matter.) 

The statute purports to impose other conditions, i.e., 
(1) an affidavit promising to apply for legalized 
status if the student ever becomes eligible for such 
status, and (2) enrollment at an accredited institution 
of higher education not earlier than the foll of 200 I. 
However, these supposed conditions add nothing. 
Enrollment is necessarily a prerequisite to having to 
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pay tuition at all. And, despite defendants' assertion 
!hat section 68130.5 requires students to take steps to 
legalize· their status, the statute does not do so. It 
merely requires students to promise to take steps. to 
legalize their status if they· ever become eligible for 
legalization. This is an empty, .unenforceable promise 
contingent upon some future eligibility that may or 
may not ever occur. 

.Indeed, the "condition~' orattaining a California high 
school diplcinia or itS equivaJ~~i' dp¢"s not iidd 'much, 
because it would seem such diploma or equivalent 
would generally precede admission to a California 
college Of• universify regufai""'prcigi-am. (See e.g., § 

. 76000 [CCC]; CaLCode Regs,, tit. 5, .§ 40751 et seq. 
. [CSU).) Nevertheless, we wili Consider the di­

ploma/equivalency a condition of in-state tuition un­
. ,,.der sectimi 68130.5. 

Thus, the only real conditions imposed by section 
68130.5 are that the student (1) attend a California 
high school for three .years, and (2) graduate or attain 
the equivalent. 

A reasonable person would assume that a person at­
tending a California high school for three years also 
lives in California. Such an assumption would be 
reasonable, given that a school district is generally 
linked to residence. Thus, section 48200 states, "Each 
person between the ages of 6 and 18 years not ex­
empted ... is subject. !o compulsory full-time educa­
tion. Each person subject to compulSory full-time 
education [and not exempted] ... shall attend the pub­
lic full-time day school or continuation school or 
classes ... of the school district in which the residency · 
of either the parent or legal guardian is located .... " 
This statute "embodies the general rule that parental 
residence dictates a pupil's proper school district." 

. (Katz v. Los Gaios~Saratoga Joint · Union· High 
School Dist. (2004) 117 Cal.App.4th· 47, 57, 11 · 
Cal.Rptr.3d 546 [under § 48200, ·which tied school 
distTict enrollment to parental residence, district was 
required to enroll pupils residing at property, even 
though property was located only partly within the 
district's geographic bow1daries].) 

*1146 We therefore consider the language of section 
68130.5 ambiguous as to whether it affords a benefit 
to illegal aliens based on residence. 

Defendants argue section 68130.5 is not based on · 
residence, because other statutes allow non­
Califomia residents (children from adjoining states or 
an adjoining country) to attend school in California. 
(§§ 48050-48051.) However, those statutes*536 re­
quire the parents or the other state to reimburse the 
California school district for the total cost of educat-
ing the pupil. Thus, section 48050 FN 

16 authorizes a 
school district to admit as pupils to an elementary 
school or a higb school, children living in an adjoi.nc'' 
ing state, as long as an agreement is reached for the 
school district of the other state to reimburse the Cali­
fo1nia school district for the entire cost of educ'ating · · 
the. pupil. Section. 48051 FN.n. au.thorizes resi.dents of 

··an adjoining foreign country (i.e., Mexico)" to attend 
school in California, as long as they return. home to 
Mexico every day, and as .Jong· as their· parents· .or ··. · 
guardians reimburse the district.for the cost·of edu­
cating the person as provided.in section 48052. FNlB 

....... 
FN 16. Section 48050 provides: "The gov­
erning board of any school district may, with· 
the approval of the county superintendent of 
schools, admit to the elementary and high 
schools of the district pupils living in an ad­
joining state which is contiguous to the 
school district. An agreement shall be en­
tered into between the governing board and 
the governing board or authority of the 
school district in which the pupils reside 
providfug for the payment by the latter of an 

· .amount·sufiicient to reimburse the· district of 
attendance for the total cost of educating the 
pupil, including the total of the amounts ex­
pended per pupil for the current expenses of 
education, the use of buildings and equip­
ment, the repayment of local bonds and in­
terest payments and state building loan 
funds, capital outlay, and transportation to 
and from school.... The attendance of the 
pupils shall not be included in computing 
the average daily attendance of the class or 
school for the purpose of obtaining appor­
tionment of state funds. In lieu of entering 
an agreement with the governing board or 
authority of the school district in which the 
pupil from the adjoining state resides, the 
governing board of the school district in this 
state may enter an agreement with the parent 
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or guardian of the pupil on the same tenns 
as is provided in this section." 

FNl7. Section 48051 provides: "Any perc. 
son, otherwise eligible for admission to any · 
class or school of a school district of this 
state, whose parents are or are not citizens of 
the United States, whose actual and legal 
residence is in a foreign country adjacent to 
this state, and who regularly returns within a 

. · · 24-hour period to said foreign country may 
be admitted to the class or school of the dis­
trict by the governing board of the district." 

·. FNJ 8. Section-48052 -provides: "The gov-
·erning board of the distriCt shall, as a con"di-' ' 
tion precedent to the admission of any per­
son, under Section 48051, require the parent 
.or guardian of such person to pay to the dis-

·:·"''trict an amount not more than sufficient to 
reimburse the district for the total cost of 
educating the person, inc[l]uding the total of 
the amounts expended per pupil for the cur­
rent expenses of education, the use of build­
ings and equipment, the repayment of local 
bonds and interest payments and state build­
ing loan funds, capital outlay, and transpor­
tation to and from school.. .. The attendance 
_of the pupils shall not be included in com­
puting the average daily attendance of the 
class or school for the purpose of obtaining 
apportionment of state funds. The school 

· district shall not be eligible. for· nonimmi- · 
grant or noncitizen reimbursement un'der the 
provisions of Chapter. 11 (commencing with 
Section 42900) of Part 24 of Division 3 of 
this title, Article 2 (commencing with Sec­
tion 56865) of Chapter 6 of Part 30 of this 
division for these students." 

"1147 W_e reject defendants' reliance on these stat­
utes. Defendants ask us to believe that the Legislature 
enacted section 68130.5 to subsidize the college edu­
cation of students who were not entitled to free or 
subsidized edncation in California's elemen­
tary/secondary schools. That makes no sense. 

Along the· same lines, defendants argue section 
68130.5 does not benefit only illegal aliens, because 

the statute gives in-state tuition to students who are 
not illegal aliens. Examples include a U.S. citizen 
who attended high school in California but lived in 
another state after high school before enrolling in a 
California college/university; such a person would 
not be considered a California resident unless he or 
*537 she has resided in California for at least one 
year before the residence detennination date. ( § § 
68017-68018.) However, it could also be said such a 
student receives the benefit of section 68130.5 based 
OD priOr Califon!ia· residence: Otbe(e'~amples given 
by defi:ndants are (l) a studenhvho :attended board­
ing school in California while maintaining a resi­
dence in another state; (2) a minor financially de­
pendent on parents who reside in.another.state (since 

',, a niiiior's residence is derived frcirri' thiit''of'his'·or"her ' 
parents); (3) a lawful immigrant dependent student 

, whose parents have returned to anothe(counny; and· 
"(4) an "iindocun1e'hted" stiidenf whos~ parents were 

granted permanent residency through· an amnesty 
" ; program ariif who is awaiting acceptance of his or' he'r. 

'own' appiication for permanent residency. 

However, even assuming these examples involve 
persons lawfully present in this country, the circum­
stance that section 68130.5 may benefit some people 
who are not illegal aliens does not save the statute 
from plaintiffs' preemption claims if the statute bene­
fits illegal aliens in contravention of federal Jaw. 
Moreover, we sll5pect, and a liberal construction of 
plaintiffs' complaint is that plaintiffs allege, the vast 
majority of students attending· California high schools 
for three years live .in California. Indeed, an Enrolled. 
Bill Report of the Office of the Secretary For Educa­
tion (which is part of the record on apjieal' and which ·· 
is subject to jndicial notice under Kaufinan, supra, 
13 3 Cal.App.4th at pp. 40-42, 34 Cal.Rptr.3d 520) 
estimated that 5,000 to 6,000 "undocumented" stu­
dents would qualify for section 68130.5's exemption 
from nonresident tuition, while "the number of 
boarding school and border area students in Califor­
nia who are expected to qualify for a nonresident 
tuition exemption under the provisions of this bill 
[AB 540] is expected to be less than 500." FNI• (En­
rolled Bill Report on Assem. Bill No. 540, *1148 · 
Off. of the Sec. for Ed. (2001-2002 Reg. Sess.) Oct. 
3, 2001, p. 5, italics added.) Since this case comes to 

. us at the demurrer stage, we do not refer to these fig­
ures as proven facts but merely observe that, if true, 
they would undermine defendants' insinuation that 
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the statute was not designed to benefit illegal aliens. 

FNl 9. The amicus curiae brief supporting · 
defendants, filed by Alicia A. et al., asserts 
that in 2005-2006, 1,500 UC students quali­
fied for section 68130.5 in-state tuition, of 
which only 390 students were undocu­
mented. Plaintiffs assert the total number of 
illegal aliens paying in-state tuition through­
out the college and uriversity , system~ i~ 
over 25,000. We need not resolve factual·. 
disputes at this demurrer stage. ·. · 

cite Professional Engineers v. Departn1e1it of Trans­
portation (1997) 15 Cal.4th 543, 63 Cal.Rptr.2d 467, 
936 P.2d 473, which said, "courts must give legisla­
tive findings ·great weight and should uphold ·them 
unless unreasonable or arbitrary .... "(Jd at p. 569, 63 · 
Cal.Rptr.2d 467, 936 P.2d 473.) However, the Legis­
lature's statement in this case was not a finding of 
fact, but a legal conclusion. As defendants acknowl­
edge, the Legislature's interpretation is not disposi­
tive. Indeed, the cited case also said in the same 

· .. ":·_:paragraph that ·~the deference afforded to legislative 
· · findings does 'not foreclose [a court's] independent 

judgment of the facts bearing on an issue of constitu-

The wording of the California statute, requiring at- ti on al ·law.'·'' (Id. at p. 569, 63 Cal.Rptr.2d 467, 936 
·· P.2d 473.) Ultimately, statutory interpretation is a 

tendance at a California hig~schoolfo~ three.or more. judicial.function. (Western Security Bank v: Superior 
yea.rs'. creates _a d.e fact? res1 ence requrr_ement. _or, as C urt (1997) 15 Cal.4th 232 244 62 Cal.R tr.2d 
plamtiffs put 1t, if section 68130.5 reqmres an 11legal . ,,. . - 0 

· · · 
2

d 
507 

' ' p 
alien to attend a California iiigh:schoo!Jor tliree:yeaw:, ..• ,·,c' ·\..f43,.933P. .) 
in order to qualify for the exemption from nonresi­
dent tuition, then the _state ha~ (lffectively e~tablisheq: . 
a surrogate criterion for residence. FN

20 That section 
68130.5 also incidentally benefits_. a few students 
other than resident illegal aliens· ls, in our view, ir­
relevant. Section 68130.5 manifestly thwarts the will 
of Congress expressed in title 8 U.S.C. section 1623, 
that illegal aliens who are residents of a state not re­
ceive a postsecondary education benefit that is not 
available to citizens of the United States. Thus, we 
reject defendants' reliance on the *538 presumption 
of constitutionality of legislation. (Lockyer v. City 
and County of San Francisco (2004) 33 Cal.4th 1055, 

· 1086, 17 Cal.Rptr.3d 225, 95 P.3d 459.) ·- .. 

FN20. We ask the same question that we 
posed to defendants' counsel at oral argu­
ment: "Could the Legislature enact a statute 
granting in-state tuition to every illegal alien 
whose parents maintained a post office box 
in California, without violating title 8 D.S.C. 
section 1623?" We think the answer is, 
~'No." 

Defendants argue the Legislature expressly stated, in 
an uncodified section of the bill enacting section 
68130.5: "This act, as enacted during the 2001-02 
Regular Session, does not confer postsecondary edu­
cation benefits on the basis of residence within the 
meaning of Section 1623 of Title 8 of the United 
States Code."(Stats.2001, ch. 814, § !.) Defendants 

Moreover, the remainder of the uncodified section 
reflects an intent to benefit illegal aliens living in 
California: 

"(a) The Legislature hereby finds and declares all of 
the following: 

*1149 "(!) There are high school pupils who have 
attended_ elementary and secondary schools in this 
state for most of their lives and who are likely to re­
main, but are precluded from obtaining an affordable 
college education because they are requifed to pay 
nonresident tLlition rates. 

"(21 Thc~e_,pµpils _have already proven their academic 
eligibility and merit by being accepted into our state's 
colleges and universities. 

"(3) A fair tuition policy for all high school pupils in 
California ensures access to our state's colleges and· 
universities, and thereby increases the state's collec­
tive productivity and economic growth.1rn21 l 

FN2 l. The parties dispute whether, and to 
what extent; this policy applies to illegal 
aliens unable to obtain lawful, gainful jobs 
in California. Kirk v. Regents of University 
of California, supra, 273 Cal.App.2d 430, 
78 Cal.Rptr. 260, said the State has a valid 
interest in providing tuition benefits "to 
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those who have demonstrated by .:. resi­
dence a bona fide intention of remaining 
here and who, by reason of that education, 
will be prepared to make a greater contribu­
tion to the state's economy and future." (Jd. 
at p. 444, 78 Cal.Rptr. 260.) However, Kirk 
did not involve illegal aliens. 

"(4) This act, as enacted during the 2001-02 Regular 
Session, allows alLperson~, inclu,ding undocumented_. 
immigrant students ·who meet tlie requ.irem.ents· set .. 
forth in Section 68130.5 of the Education Code, to be 
exempt from nonresident tuition in California's col: 
leges and universities. · · · · 

That section 68130.5 was enacted to benefit illegal 
aliens living in California is also apparent in the cog­
nizable legislative history of section 68130.5, which 
includes references to prior attempts at similar legis­
lation. We disregard plaintiffs' citation of newspaper 
articles attTibuting statements to legislators. (Mangini 

• ' ; '. I I -'; • • , ' , L ~ ' ;:" • ' 

v. R.J. Reynolds Tobacco Co. (1994) 7 Cal.4th 1057, 
1065, 31 Cal.Rptr.2d 358, 875 P.2d 73 (existence of 
newspaper article was irrelevant, and truth of its con­
tents was not judicially noticeable].) We' disregard· · · 
plaintiffs' citation of a letter from James ·E. Holst, 
General Counsel to the UC Regents, because the trial 
court denied judicial notice of this letter (Exhibit 0 to 
RJN) due to lack of evidence it was considered by, the , 

.. Legislature, and we have rejected plaintiffs' chailenge 
to this ruling. We shall consider the following legisla­
tive history that was the subject of judicial notice by 
the trial court. 

"(5) (Statement that the statute does not confer bene-
fits based on residence.] · 

"(b) It is the intent of the Legislature that: 
• • • • I • • ' •' • ,• • • ,,. • • • • • •' • ! ~ ' 

.. ·;."'''-' ., .... 
"O l J\ "~i~te couri may award ont;i prospective in­
junctive and declaratory relief to a party in any law-. 
suit interpreting Section 68130.5 .... 

"(2) This act will have no impact on the ability of 
California's public colleges and universities to assess 
nonresident tuition on students who are not within the 
scope of this act." (Stats.2001, ch. 814, § 1, italics 
added.) 

*539 A '2002 amendment deleted subdivision (b )(1) 
of the uncodified section, .regarding remedy, and 
added co'dified section 68130.7: "If a state court finds 
that Section 68130.5, or any similar pro

0

v_i,si~'n- -
adopted by the Regents of the University of Califor­
nia, is unlawful, the court may order, as equitable 
relief, that the administering entity that is the subject 
·of the lawsuit· tenninate any waiver awarded under 
that statute or provision,. but no money damages, tui­
tion refund or waiver, or other rel!:oactive relief, may 
be awarded. In any action in which the. court finds 
that Section 68130.5, or any similar. provision 
adopted by the Regents of the University of Califor­
nia, is unlawful, the *1150 California Community 
Colleges, the California State University, and the 
University of California are immune from the imposi­
tion of any award of money damages, tuition refund 
or waiver, or other retroactive relief." (Stats.2002, ch. 
19,§§ 1-2.) 

Thus, the Higher Education Committee Analysis of 
Assembly Bill No'. 540 (which became section 
68130.5) summarized the bill as follows: "Qualifies 
long-term California residents, as specified, regard­
less of citizenship status, for lower 'resident' fee 
payments at the (CCC] and the [CSU]." (Concur­
rence in Sen. Amends., Assem. Bill No. 540 (2001-
2002 Reg. Sess.) as amended Sept. 7, 200 I, p. I, ital­
ics added, cited by the parties as Higher Education 
Com. Analysis.) The same sununary appears else­
where in the legislative history. (Sen .. Rules Com., . 
·off. of Sen. Floor Analyses, Assem. Bill No. 540 · 
(2001-2002 Reg. Sess.) Sept. 7, 200 i, p. 1.) This de­
scription, whic)J admit.s a.n. intent to benefit residents, 
is telling. Defendants' assertion-that the summary 
merely illustrates the common understanding that 
most California high school graduates reside in the 
state-does not help defendants' position. 

We disagree, however, with plaintiffs' further, unnec­
essary· assertion that the legislative analysis indicated 
the majority of students· to be benefitted consider 
California their home. What the analysis said was, 
"According to the author, many of the students that 
would benefit under this measure are children of par­
ents who have been granted amnesty by the federal 
govenunent and are waiting for their own applica­
tions for citizenship to be accepted by the Immigra­
tion and Naturalization Service [INS]. The majority 
of these students consider California their home and 
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are expected to become citizens." (Concurrence in 
Sen. Amends., Assem. Bill No. 540, supra, at p. 3.) 
Thus, the analysis referred to a majority of a specific 
class-children of parents who have amnesty. 

* 1J51 The analysis also said: 

"Previous legislation: This measure is similar to AB 
1197 (~irebaugb) of 1999 which was passed by the 
Comrrntt.e~ .. o,ri ... J:Ii~h~r'. ~du~ati.on, Asse1nbly, and : . 

·; ·. ·Senate~·. ~-~.t:J.Q: .. :·J?µt .:Y~tpe~·.·oy· 'the- ·aavernor: AB r 197; .. :­
had a provision requiring the students to be in the 
process of obtaining citizenship in order to benefit 
from the .lli~·~1ate'Juitio1CTiiis is not a part of the cur-

... rent legislation. · · .. 

· ' . "In :1us'"v.~to_. message, Governor Davis cited the 
". " .. )-· •''[lIRJRA]; by whicli uridricumented aliens are ineligi-

. ble to receive postsecondary education benefits based 
on state residence unless a citizen or national of the 
U.S. wotiidJ)e. eligibl1dor the same benefits without 
regard to their residence (·[title 8 U.S.C.] Section 

. 1623).[FNll} .. 

FN22. The trial court sustained a defense 
objection to the complaint's Exhibit D: legis­
lative history of the prior bill, which in­
cluded the contents of the Governor's veto 
message expressing the view that the prior 
bill (which contained substantially the same 
language that was later enacted) would con-

.· flict with, federal law unless the state gave 
the same benefit to out-of-state residents. 
The trinl ... court. said there· was nci .evidence. 
that the contents of the veto message of tlie 
prior bill was before the Legislature when it 
enacted section 68130.5 in Assembly Bill 
No .. 540. However, the above-quoted lan­
guage from the legislative hist9ry of Assem­
bly Bill No. 540. adequately conveyed the 
contents of the veto message concerning the 
prior bill. 

"In response to the veto message, the Chief Legisla­
tive Counsel issued an opinion that AB 1197 did not 
violate federal law since it did not tamper with a stu­
dent's residency status under federal law and because 
it excluded from out-of-state tuition exemptions for­
eign students as specified iri the United States 

Code. "(Concurrence in Sen. Amends., Assem. Bill · 
No. 540, supra, at pp. 3-4 .) 

· Thus, the bill which became section 68130.5 was a 
· second attempt to overcome a perceived conflict with 

federal law. Yet the content of section 68130.5 is not 
significantly different from the content of Assembly 
Bill No. l 197, which would have granted in-state 
tuition if the student ( 1) attended a California high 
school for at least. three years; (2) graduated from a 

· .• California high school; (3) enrolled in college within 
one year of high school graduation or on or before 
January l, 2001; and (4) initiated an application to 
legalize his or her ·immigration status. (Sen. Rules 
Corn., Off. 9f Sel). Floor, Analys_es, 3d Reading of. 
Assem. Bill ·No: ·1197 (1999-2000 Reg. Sess.) as 
amended Jan. 4, 2000; p. 2.) Defendants say, without 
citation, that the later bill omitted. a prbvisiori in the 
earlier bill expressly making eligible those aliens 
precluded from establishing California residency by 
section 68062. 

Also consistent with our interpretation of section 
68130.5 (though not cognizable legislative history of 
intent at the time section 68130.5 was enacted) is 
*1152 the legislative ltistory of subsequently-enacted 
section 68130.7 (fn. 6, ante ), limiting defendants' 
legal exposure. A Senate Rules Committee analysis 
of Assembly Bill No. 1543 (which became § 
68130.7) stated, "Current law (AB 540, Firebaugh 
and Maldonado, Chapter 814, Statutes of 200 I), 
which took effect January 1, 2002, qualifies specified 
long-term California residents, regardless of citizen·.· 
ship status; for lower °'resident' fee paymenis .... ". 
(Seri. Rules Com., Off. oflj"en. · Floor Analyses, 3d 
Reading of Assem. Bill No. 1543 (2001-2002 Reg. 
Sess.) as ame1Jded Jan. 24, 2002, p. l, italics added.) 

·We conclude section 68130.5 does, and wa's intended 
to, benefit illegal aliens on the basis of residence in 

· California. 

3. Seetion 68130.5 is Preempted by Title 8 U.S.C. 
Section 162 3 

Since California does not afford the same benefit to 
U.S. citizens from other states "without regard to" 
California residence, section 68130.5 conflicts with 
title 8 U.S.C. section 1623, which states, "an alien 
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*541 who is not lawfully present in the United States 
shall not be eligible on the basis of residence within a 
State ... for any postsecondary education benefit 
unless a citizen or national of the United States is 
eligible for such a benefit (in no less an amount, du~ 
ration, and scope) without regard to whether the citi­
zen or national is such a resident." 

As indicated, state law is preempted to the extent that 
it actually conflicts with federal law, where it is iru, 
possible for a private party lo comply with both state 
and federal requirements, or where state law stands as 
an obstacle to the accomplishment and execution of 
the full purposes and objectives of Congress. (Eng­

. /ish v. General Electric Ca., supra, 496 U.S. at pp. 
.. 78-79, 110 s.ci 2270, 2275, 1 JO L.Ed:2d 65, 74; De 

Canas v. Bica, supra, 424 U.S. 351, 96 S.Ct. 933, 47 
L.Ed.2d 43; LULAC 11. supra, 997 F.Supp .. at- p. 
1253.) . 

Section 68130.5 does not regulate immigration and 
therefore is not expressly preempted as a regulation 
of immigration. (De Canas v. Bica, supra, 424 U.S. 
at p. 356, 96 S.CL 933.) 

However, Congress in title 8 U.S.C. section 1623 
expressly limited the state's power to give in-state 
tuition to illegal aliens, and in that sense Congress 
manifested a clear purpose to oust state power with 
respect to the subject matter which the state statute 
attempts to regulate. (id. at p. 357, 96 S.Ct. 933.) 
Though ·not binding on us, we observe that a federal 
district court concluded with respect to title 8 U.S.C 
section .1621 (fn. 8, ante), which 'we discuss post, 
that Congress has occupied the field of regulation of 
public postsecondary education benefits to aliens 
(and *1153 thus invalidated portions of California 
initiative measure Proposition 187). (LULAC 11, w~ 
pra, 997 F.Supp. at p. 1256.) The LULAC ca.<ies con­
cluded that some provisions (i.e., requiring college 
admissions officers to report students suspected of 
being in the country illegally) were preempted be- · 
cause they amounted to detem1inations of who may 
and may not remain in this country (LULAC I, supra, 
908 F.Supp. at p. 774), while other provisions (e.g., 
denying public postsecondary education to illegal 
aliens) were preempted because Congress had occu­
pied the field of regulation of public postsecondary 
educaiion (LULA C 11, supra, 997 F.Supp. at p. 1256). 

It is impossible for defendants to comply with both 
state and federal requirements, because section 
68130.5 conflicts with title 8 U.S.C. section· 1623, in · 
that the state statute allows the benefit to U.S. citi­
zens from other states only if they attend a California 
high school for three years. Thus, the state statute 

. does not afford the same benefit to U.S. citizens 
"without regard to" California residence, as required 
by title 8 U .S.C. section 1623. 

Plaintiffs argue it is also impossible for illegal aliens 
to enjoy the benefits of section 68130.5 while com­
plying with federal law. If they attend a California 
public university/college, they remain unlawfully 
present in the United States in violation of" federai 
immigration law. "Federal law forbids aliens to enter 

· the United States without applying for admission .. (8 
U.S.C. §§ llOl(a)(4), l 181(a), 1201.) Those who 
nonetheless succeed in doing so, or in overstaying 
their visas, are subject to arrest and deportation. (Id., · 
§§ 1251, . 1252, 1357.)" (Bradford, supra; 225 
Cal.App.3d at p. 979, 276 Cal.Rptr. 197.) Defendants 
respond that a finding of impossibility would preempt 
all legislation conferring any benefits on illegal im­
migrants, even emergency medical care. Defendants 
cite Lozano v. City of Hazleton (M.D.Pa.2007) 496 
F .Supp.2d 4 77 at page 498, as stating the single ille­
gal act of entering this country without legal authori­
zation does not strip individuals of all rights. We 
question *542 plaintiffs' claim that the federal appel­
late court granted review: hi 'any event, the case does 
not. help defendants because title 8 U.S.C. section 
1623. expressly forbids the particular right at issue in 
this case unless it is given to U.S. citizens without 
regard to residence (which section 68130.5 does not 
do). 

Plaintiffs add that encour·agiilg illeg'al aliens to stay in 
the United States is a potential criminal violation. (8 
U.S.C. § I 324(a)(l )(A)(iv); United States v. O/oyede 
(4th Cir.1992) 982 F.2d 133, 137; lnca/za v. Fendi 
(9th Cir2007) 479 F.3d 1005, 1009-1010 [8U.S.C. § 
1324a(a)(2), forbidding employers from knowingly 
employing illegal aliens, provides good cause for 
terminating employment, as defined by California 
labor law].) We *l 154 presume for purposes of this 
appeal that title 8 U.S.C. section 1324 would not ap-· 
ply if section 68130.5 comported with title 8 U.S.C. 
sections 1621and1623. 
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Section 68130.5 also falls within the principle of im­
plied preemption in that it stands as an obstacle to the 
accomplishment_ and execution of the full purposes 
and ·objectives of Congress. (De Canas v. Bica, su­
pra, 424 U.S. at p. 357, 96 S.Ct. 933.) The Congres­
sional objective was stated in title 8 U .S.C. section 
1601: 

'.'.The· Congress makes the following statements con­
cenling national policy :With· respect ·to· welfare and 
immigration: 

"(!) Self-sufficiency has .been" a .basic· priiiciple of 
United ·States. inunigration Ja\\f since this country's 
earliest immigration statutes.· · 

"(2) It continues to be the immigration policy of Lhe 
United States that-[1[] (A) aliens within the Nation's 

··borders not depend on public resources to meet their 
needs, but rather rely on Lheir own capabilities and 
the resources of their families, their spons·ors, and 
private organizations, and [1[] · (B) the availiibility of 
public benefits not constitute an incentive for immi­
gration to the United States. 

"(6) It is a compelling government interest to remove 
the incentive for illegal immigration provided by the 
availability of public benefits." 

Defendants quote froni Day v. Bond (10th Cir.2007) 
500 F.3d l 127(Day J ), where the courf"stated-in the. 
course of concluding out-of-state students lacked 
standing for an equal protection claim-that a Kan;;as 
statute (with language similar to the California stat­
ute) involved "a nondiscriminatory prerequisite for. 
benefits under [the statute], regardless of citizenship 
of the students." (Id. at p. 1135.) That statement does 
not help defendants on the issues of preemption and 
residence. Nor is defendants' position assisted by 
their assertion that nine states other than California 
(11linois, Kansas, Nebraska, New Mexico, New York, 
Oklahoma, Texas, Utah, Washington) have statutes 
similar to section 68130.5. 

Defendants cite case law holding federal law did not 
preempt state statutes. (Reyes v. Van Elk, Ltd. (2007) 

148 Cal.App.4th 604, 617-618, 56 Cal.Rptr.3d 68 
[federal immigration Jaw did not preempt state ·pre­
vailing wage Jaw or statutes making immigration 
status irrelevant to liability under labor, housing, and 
civil rights laws]; Farmers Bros. Coffee. v. Workers' 
Compensation Appeals Bd. (2005) 133 Cal.App.4th 
533, 540, 35 Cal.Rptr.3d 23 [federal immigration law 
did not preempt workers' compensation Jaw].) How­
ever, those cases * 1155 indicated the state statutes­
which were designed for purposes such as discourag-
ing unscrupulous employers from hirmg illegaf: < 
aliens-were consistent with the ultimate goal of fed- -:· 
era! immigration law to control illegal immigration. 
(Reyes, supra, 148 Cal.App.4th at pp. 617-_618, 56 ... 
*543 Cal.F,ptr.3d 68; Farmers, supra, · 133 
Cal.App.4th i:tt p. s4o; '35 Cal.Rptr.3d 23.)'The same 
cannot be said of section 68130.5. 

·.:'t• , .. 

Defendants argue our. interpretati.on ·(that· ~ection · 
68130.5 conflicts with:. titl~ 8 U.S.C .. section 1623) 
effectively deletes from: the federal statute the phrase :· 
"on the basis of residen_ce within a State," thereby 
violating the principle . of statutory construction to 
give effect to every word. To the contrary, our con­
clusion gives realistic effect to that phrase in the fed­
eral statute, resulting in preemption of the state stat­
ute which confers a benefit on the basis ofresidence. 

Defendants cite a law review article that undocu­
mented children are caught in a fierce and compli­
cated debate; the federal government does little to 
deport them; and· it makes little sense· ·to ·maintain 

· obstacles to . their pursuit of a college education .. 
. These. policy arguments are beyond the scope of thi.s 
courts authority in this appeal. Such arguments 
should be directed to Congress. 

We "conclude plaintiffs have stated a viable claim that · 
title 8 U.S.C. section 1623-preempts section 68130.5. 
Although this conclusion suffices to require reversal 
of the judgment, we consider the parties' other con­
tentions to determine what other claims will be at 
issue upon remand. 

C. Preemption by Title 8 U.S.C. Section 1621 

Plaintiffs argue section 68130.5 is also preempted by 
title 8 U.S.C. section 1621. We agree they stated a 
viable claim. 
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As indicated, title 8 U .S.C. section 1621 (fu. 8, ante) 
provides in part: "(a) In general. Notwithstanding any 
other provision of la.w and except as provided in sub­
sections (b) and (d) ofthiE section, an [illegal alien] is 
not eligible for any State or local public benefit (as 
defined in subsection (c) of this section) ... mi (c) ... 
'State or local public benefit' means [irJ ... [if] (B) any 
... postsecondary education ... benefit, or any other 
similar benefit for which payments or assistance are .. 
provided to an individual, household, or fan1ily eligjc·' 
bility unit by an agency of a State or local govern­
ment or by appropriated funds of a State or local 
government. [irJ ... rin (d) ... A State may provide that 
an. alien who is not. lawfully present. in the United 
States is ell'gible for aiiy 'staie or locar public 'benefit 
for which such alien would otherwise be ineligible 
under subsection (a) of this section only through the ; .. 
enactment of a State law after [August 22, 1996], 
whi~h.r;iffinnatively provides for s':!ch .eli.gibility.'.' .· · 

' .. . ..:. . . -; ·-~~: :·' . ' . :· "" - : .· ···.• ,. ·. · .. ' . 

*1156 Title 8 U.S.C. section 1621 was enacted in 
August 1996 (shortly before title 8 u.s:c: section · 
1623) as part of the Personal Responsibility and 
Work Opporrunity Reconciliation Act (PRA or 
PRWORA). (puB.L. 104-193, (aug: 22, 1996) § 411, 
1 10 stat. 2268.) 

As indicated, a federal district court has held that the 
PRA preempted portions of California initiative 
measure Proposition 187 denying certain services to 
illegal aliens, including provisions thai 'excluded ille­
gal. aliens from public schools (elementaryisecondary 
and postsecondary) and a provision requiring denial 
of public postsecondary education benefits to illegal 
aliens. (LULAC fl, supra, 997 F.Supp. 1244; LULAC 
I, supra, 908 F.Supp. 755.) 

As we have explained in our discussion of title 8 
U.S.C. section 1621, "benefit" in title 8 U.S.C. sec­
tion 1621 includes exemption from nonresident tui­
tion. 

Title 8 U.S.C. section 1621 expressly preempts states 
from giving postsecondary education benefits to ille­
gal aliens-unless the state enacts a statute which "af­
firmatively provides" for such eligibility. *544 The 
parties refer to this as a "savings clause" or "safe 
harbor." The existence of a savings clause in federal 

legislation does not necessarily preclude a conclusion 
of conflict preemption. (Dowhal v. SmithK/ine 
Beecham Consumer Healthcare (2004). 32 Cal.4th 
910, 926, 12 Cal.Rptr.3d 262, 88 P.3d !.) However, 
to the extent the federal law expressly ·authorizes 
state legislation, Congress cannot have intended im­
pliedly to preclude such action. (People v. Edward D. 
Jones & Co. (2007) 154 Cal.App.4th 627, 639, 65 
Cal.Rptr.3d 130.) 

. . What is the meanlii1i of "affirmatively provides"?· 
·' .. Plaii1tiffs· argue it means the California Legislature 

must expressly refer to title 8 U .S.C. section 1621 
. "•'and illegal aliens; otherwise, the word "affirmatively" 

· is superfluous. Defendant~ argue '.'affinnatiyely'.' 
merely niean's explicitly rather than irnpliCitly; iio · 
"magic words" are. required;-. and section 68130.5 

. · affirmatively provides for eligibility by referring to 
· "person[s] without lawful immigration status." We 

agree with plaintiffs that something more is.required. 

Since "affirmatively provides" is ambiguous, we re­
. fer to the cognizable federal legislative history-a con­
ference report which stated, "Only the affirmative 
enachnent of a law by a State legislature and signed 

· by the Governor after the date of enachnent of this 
Act, that references this provision [title 8 U.S.C. sec­
tion l 621 ], will meet the requirements of this section. 
The phrase 'affirmatively provides for such eligibil­
ity' means that the State law enacted must specify 
that illegal aliens are eligible for State or local bene­
'fits." (H.R.Rep. No. 104-725, 2nd Sess., p. I (1996).) 

*1157 "Weoooonclude .the conference report supports 
plaintiffs' position that not only must the state law 
specify that illegal aliens are eligible, but the state 
Legislature must also expressly reference title 8 
U.S.C. section 1621 (which was not done in the case 
·of section 6813 0.5). 

We agree with plaintiffs tliat the federal law's re­
quirements are not a trivial formality. The federal law 
forces any state that is contemplating the provision of 
benefits to illegal aliens to spell out that intent pub­
licly and explicitly. Doing so places the public on 
notice that their tax dollars are being used to support 
illegal aliens. It is a matter of democratic accountabil­
ity, forcing state legislators to take public responsibil-
ity for their actions. · 
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Here, the California Legislature in enacting section 
68130.5 did not expressly reference title 8 U.S.C. 
section 1621. Moreover, even accepting defendants' 
view that "affirmatively" merely means explicitly 
rather than implicitly and does not require the statute 
to use the words "illegal aliens," section 68130.5 
does its best to conceal the benefit to illegal aliens. 
Although section 68130.5 does indicate that illegal 
aliens are eligible, it does so in a convoluted manner. 
The statute starts out by" saying ·a ;student "other than 
a nonimmigrant alien [as defined under federal Jaw]" 
is exempt from nonresident tuition. This sounds like 
the California statute does not benefit aliens.' Secti.on · 
68130.5 then says th.at a person "without lawful im­
migration status" must swear he or she has filed an 
application to legalize his/her immigration status- or' 
will file "as soon as he._or she is· eligible .to :do·so.". 
This ahnost sounds like the student will become -le­
galized. The reality, in contrast, is that it could very 
well 'be-'that these- students will never be eligible for 
JegaJ status,· Thus, while we do not hold that title ~ 
U.S.C. section 1621 requires the state statute to use 
the words "illegal aliens," we conclude the language 
of section 68130.5 does not clearly put the public on· 
notice that tax dollars are being used to benefit illegal 
aliens. 

"545 Additionally, while the uncodified section of 
the enactment stated section 68130.5 allows "un­
documented immigrant students" to be exempt from 
nonresident tuition tlie same uncodified section went 
on to. disavow a,ny 'conferring or'benefits on the basis 
of residence within the meaning of title 8 lJ .~£:_c.s,f!~:. 
tion 1623. (Stats.2001, ch. 814, § l; Fi;;; Stat5.2002, 
ch. 19, § 1.) 

FN23. The uncodified section stated the en­
actment "allows all 'persons, including un­
documented immigrant students who meet 
the requirements" to be exempt from non­
resident tuition, but also stated the enact­
ment "does not confer postsecondary educa­
tion benefits on the basis of residence within 
the meaning of [8 U.S.C. Section 1623] .... " 
(Stats.2001, ch. 814, § 1, (4)-(5).) 

We conclude the California Legislature has n.ot met 
the requirements of title 8 U.S.C .. section 162l's "safe 

harbor" or "savings clause." We need not address 
plaintiffs' further suggestion that "affirmatively pro­
vides" in title *1158 8 U.S.C. secti.on 1621 requires -
the state statute to use the words "illegal alien" or 
"alien who is- not ·lawfully present in the United 
States." 

Accordingly, plaintiffs have stated a cause of acti.on 
that section 68130.5 is preempted by title 8 U .S .C. 
section 1621. 

Vl. Equal Protection 

We next address whether plaintiffs stated ii· viable 
· claim that section 68130.5 violates the Equal Protec­
tion Clause of the Fourteenth Amendment (count 
four) and the California Constitution (art. I, § 7) 
(count seven), by denying to plaintiffs the postsec­
ondary education benefits granted to illegal aliens 
liviug in California. Plaintiffs claim they are similarly 
situated with the illegal aliens in that neither class is 
recognized under law as "domiciled" in the state of 
California, yet illegal aliens are allowed a benefit 
denied to U.S. citizens from sister states. We shall 
conclude plaintiffs should be allowed leave to amend 
regarding equal protection. 

Even assuming for the sake of argument that strict 
scrutiny applies, as urged by plaintiffs, plaintiffs pro­
vide no legal analysis of the legal term of art "domi­
cile," and secti.on 68130.5 does not, on its face, allow 
illegal aliens a benefit defiled to U.S. citizens from 
sister states. U.s: citizens, like illegal aliens, can ob­
tain the benefit of section 68130.5 by attending a 
California high school for three years and obtaining a 
high school diploma or its equivalent. 

We observe the high school attendance requirement 
of section 68130.5 is riot 'troublirig in and of itself, 
because a state may favor its own residents. " '[A] 
State has a legitimate interest in protecting and pre­
serving ... the right of its own bona fide residents .to 
attend [its colleges and universities] on a preferential 
tuition basis.' [Citation.]" (Martinez v. Bynum, supra, 
461 U.S. at pp. 327-328, 103 S.Ct. at p. 1842, 75 
L.Ed.2d at p. 886, orig. brackets.) Although a state 
cannot exclude illegal aliens from free public elemen­
tary and secondary schools (Plyler v. Doe, supra. 457 
U.S. 202, 102 S.Ct. 2382, 72 L.Ed.2d 786), school 
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districts "may require that illegal alien children, like 
any other children, actually reside in the school dis­
trict before admitting them to the schools. A .require­
ment of de facto residency, uniformly applied, would 
not violate any principle of equal protection.' [fl A 
bona fide residence requirement, appropriately de­
fined and uniformly applied, furthers the substantial 
state interest in assuring !bat services provided for its 
residents are enjoyed only by residents. Such a re-

. quire.men! with respect to attendance in public free . 
schools· Mi:~· not viOlate the Equal Protection Clause· • 
of the Fiilirieenth Amendment. [Fn. omitted.]" (Mar­
tinez v. Bynum, supra, 461 U.S. at *546 pp. 328-329, 
!03 S.Ct:':at'pp: 1842,1843, 75 L.Ed.2d at pp. 886-. 
88;1.) .S\rnilarly, .).lra4fo:d, supra, 225 *1159 . 
CaLAppJd at pages'980 through' 98i,'276 Cal.Rptr. · 
197, held there WB.'l no equal protection violation in 

·, section 68062, s.ubdivision (h), which precluded ille­
gal aiiens from qualifying as California residents for 
tuition purposes. Bradford, . supra, at. pages . 981 
through.982,"276 Cal.Rptr. 197, observed the heart of 
Plyler v. Doe, supra, 457 U.S. 202, 102 S.Ct. 2382, 
72 L.Ed.2d 786 (requiring states to educate illegal 
aliens at the elementary and secondary school levels) 
was that the "stigma of illiteracy" would mark these 
children for the rest of their lives. 

Plaintiffs claim they alleged that some California 
colleges/universities have implemented section 
68130.5 to deny eligibility to all U.S. citizens. De­
fendants respond plaintiffs did not allege this "as' 

· applied" 'challenge in their complaint and may not do­
so for the first time on appeal. However, plaintiffs, in . 
their brief oppo.s~g .. P!e_ c!~~urrer said: "Defendants . 
argue that § 68 I31i:5" ... withstands equai protection· -
scrutiny because some U.S. citizens at some institu­
tions of higher education have received benefits un­
der the former [sic]." Plaintiffs added a footnote that 
"Defendants are flatly wrong in arguing that there i~ 
no equal protection violation because in-state tuition 
benefits are being provided to certain non-resident · 
U.S. citizens. By their own admission, Defendants 
are denying such benefits to non-resident U.S. citi­
zens. (Citation to discovery response.] Evidence of 
this will be provided at trial." 

The cited discovery response does not support the 
allegation. However, at the demun-er stage, plaintiffs 
are not required to prove their allegations. Plaintiffs 
should be allowed leave to amend if they show a rea-

sonable possibility that defects can be cured by 
amendment. (Aubry v. Tri-City Hospital Dist., supra, 
2 Cal.4th at pp. 966-967, 9 Cal.Rptr.2d 92, 831 P .2d 
317.) . 

We conclude that, on remand, the trial court shall 
give plaintiffs the opportunity to amend their com­
plaint as to the equal protection claim. We need not 
address plaintiffs' argument that the state cannot have 
a rational basis for subsidizing the higher education 
of persons who by· virtue of their· illegal alien status 
may be unable to work legally in the state. 

VII. Privileges and Immunities 

Plaintiffs maintain their fifth count stated a viable 
claim that section 68130.5 contravenes the Privileges 
and Immunities Clause of the Fourteenth Amend­
ment, Section One, which provides, "No State shall 
make or enforce aiiy law which shall abridge the 
privileges or immunities of citizens of the United 
States." Plaintiffs' theory, a5 alleged in the complaint, 
was that, "By making illegal aliens who possess no 
lawful domicile in the state of California eligible for 
in-state tuition rates, while denying this benefit to 
U.S. citizens whose lawful domicile is outside Cali­
fornia, the state of California has *1160 denigrated 
U.S. citizenship and placed U.S. citizen Plaintiffs in a 
legally disfavored position compared to that of illegal 
aliens." The complaint cited section 5 of the Four­
teenth Amendment, which. provides, "The Congress 
shall have power to enforce, by appropriate iegisla­
tion, the· provisions of this. article." The complaint· 
alleged Congress exercised this power by enacting 
title 8 U.S.C. section 1623. 

The trial court dismissed this count based on Kirk v. 
Regents, supra, 273 Cal.App.2d. 430, 78 Cal.Rptr. 
260, which said, "the privileges and iinniunities · 
clause does not guarantee [a student from Ohio. who 
mmTied a California resident and moved to Califor­
nia] the right to attend the university*547 for the 
same fee as that charged to persons who have met the 
one-year residence requirement." (Id at pp. 444-445, 
78 Cal.Rptr. 260.) 

Given the complaint's allegations, this reason is inva­
lid. 
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That in-state tuition is conferred by state rather than 
federal law does not defeat the privileges and immu­
nities claim here, where plantiffs allege a violation of 

·their.rights under federal law, 8 U.S.C. section 1623. 

Defendants' response on this point is that section 
68130.5 applies equally to U.S. citizens and illegal 
aliens. We have rejected this view in our discussion 
of preemption. 

·Accordingly, the demurrer should be overruled as· to · 
the privileges and immunities claim. We need not 
address plaintiffs' invocation of a different constitu­
tional provision regarding privileges and immunities. 
which was not alleged. in the complaint..· 

VITI. Due Process Taking of Property 

Plaintiffs contend defendants' illegal and discrimina-. 
tory conduct operated 'its an illegal extraction of ex­
cessive tuition from plaintiffs and constituted a taking 
of property without due process oflaw under the fed-
. era! and California Constitutions. No such claim was 
asserted in the complaint, and we see no reason for 
leave to amend. 

Plaintiffs fail to show they could amend the com-. 
plaint to add a viable takings claim. They cite author­
ity for the general proposition that a plaintiff de­
prived of a property right without due process is enti­
tled to compensation under the Fourteenth Amend­
ment and the California Cc:mstitution. Plaintiffs cite 
Lister V. Hoover, supra, 706 F.2d 796, for the sup~ 

· ·.. :·.,.,.posed proposition that the right to lower tuition con­
stituted a property interest. However, the only issue 
in Lister was whether due process required the Uni­
versity of Wis'consin *1161 to give written reasons 
for its denial of student requests to be classified as 

· staie residents for tuition purposes. (Id. at p.· 797.) In 
Lister, no one disputed that the plaintiffs' claimed 
entitlement to lower. tuition constituted a. property 
interest; the question was what process was due. (Id. 
at p. 798.) The reviewing court said the interest was 
slight, and due process did not require the university 
to give written reasons for its denial. (Id. at pp. 797, 
805.) 

Plaintiffs' citation of authority that they have a con­
tractual relationship with defendants adds nothing to 

their constitutional claims. 

We conclude plaintiffs fail to show they should be 
. given leave to amend to assert a due process claim 

based on the taking of their property. · · · 

IX. Unruh Act 

Plaintiffs contend they adequately pleaded a claim 
under tbe Unruh Civil Rights Act (Civ.Cocie, § 51. et 
seq.), in that they are American citizens from states 
other than California who are being discriminated 
against on the basis of national origin (reverse dis­
crimination) and geographic origin. We shall con­
clude plaintiffs fail to show grounds for reversahe" . 
garding the Unruh Act claim. 

Civil Code section 51, subdivisi~ri (b), provid~;:. '.'Ail .. 
persons within the jurisdiction· of this state are free ... 
and equal, and no matter what their sex, .race,. color,:: ..... .. 
religion, ancestry, national origin, disability; medii:af, .. . 
condition, marital status, or sexual orientation. ar~ .. 
entitled to the full and equal accommodations, advan­
tages, facilities, privileges, or services in all business 
establishments of every kind whatsoever." 

*548 Section 68130.5 does not discriminate against 
plaintiffs on the basis of national origin. Plaintiffs are 
denied the exemption from nonresident tuition, not 
because they are U.S. citizens, but because they have 
not attended high school in California.· .However, 
plaintiffs claim the elfect of section. 68130.5 is re­
verse discrimination against U.S: citizens' from. states 
other than California (geographic origin) and ill fav;;r 
of illegal aliens. 

The Unruh Act must be construed liberally to carry 
out its purpose of compelling recognition of. the 
equality of all persons receiving services offered by 
business establishments. (Angelucci v. Centwy Sup­
per Club (2007) 41 Cal.4th 160, 167, 59 Cal.Rptr.3d 
142, 158 P .3d 718 .) Although Civil Code section 51 
docs not mention geographic origin, the enumerated 
categories in the Unruh Act are " 'illustrative rather 
* 1162 than restrictive.' " (Koebke v. Bernardo 
Heights Counll)' Club (2005) 36 Cal.4th 824, 839, 31 
Cal.Rptr.3d 565, 115 P.3d 1212.) Nevertheless, the 
enumerated· categories set forth the type of categories 
that will fall within the scope of the statute. (Id. at p. 
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841, 31 Cal.Rptr.3d 565, 115 P .3 d 1212.) The com­
mon element of the enumerated categories and those 
added by judicial construction is they " 'inv?lve .P~r­
sonal ... characteristics-a person's geographic ongm, 
physical attributes, and personal beliefs.' " (Id. at pp. 
841 842-843.) Koebke held the version of the Unruh 
Aci' in effect at that time extended to prohibit dis­
crimination in favor of married couples and against 
domestic partners. (Ibid.) Thus, Koebke did not, as 
plaintiffs claim, extend the Unruh Act to ge~graph1c 

·origin. Cases are not authority for propositions not 
decided. (Santisas v. Goodin (1998) 17 Cal.4th 599, 
620, 71 Cal.Rptr.2d 830, 951P.2d399.) 

. Plaintiffs' position finds indire.cqupp,i;irt in Bradford •. 
si1pi·a, 225 Cal.App.3d'972~·27i5 Cal.Rptr. 197, wh!ch 
held-before enactment of section 68130 .5-that section 
68082 (fn. 9, ante ) precluded illegal:aliens from 
qualifying as California residents for tuition pur­
poses. (id. at p. 980, 276 Cal.Rptr. 197 .) Among the 
state's re·gitirnate interests in denying resident tuition 
to illegal aliens' was the interest "in avoiding .dis­
crimination against citizens of our sister states .... "(Jd. 
at p. 981, 276 Cal.Rptr. 197.) 

However, Bradford was not an Unruh Act case. We 
disregard plaintiffs' unsupported assetiion, raised for 
the first time in the reply brief, that the doctrine of 
collateral estoppel bars defendants, who were parties 
in the Bradford case, from denying that discrimina­
tion has occw·red. 

·Defendants argue the Unruh Act prohibits only "arbi­
trary discrimination," and defendants' actions in ap­
plying a statute (§ 68130.5) enacted by the Legisla­
ture cannot be considered arbitrary discrimination, 
since the Legislature has specifically permitted public 
colleges and universities to charge non-resident tui­

' tioi1 and to exe1npt ce11ain persons from the require: 
ment of paying nonresident tuition. 

Defendants ·have the better argument, particularly 
since section 68130. 7 (fn. 6, ante ) limits the remedy 
available in the event of invalidation of section 
68130.5. The money damages available under the 
Unruh Act (Civ.Code, §§ 52, 52.1, subd. (b)) are 
barred by section 68130.7 (fn. 6, ante ), which pro­
hibits monetary damages if a court fmds section 
68130.5 unlawful. 

We conclude plaintiffs fail to show grounds for re­
versal regarding the Unruh Act. claim (count eight). 

•lJ 63 X. Discrimination-(Cal. Const .. Art. /, § 31 ) 

Although not alleged in the complaint, plaintiffs 
claim they argued at the •549 hearing on the demur-
rer (no transcript appears in the record on .appeal) that 
they have a viable claim under Caltfornrn Const1tu~. ':· 
tion article I, section 31, which was adopted by 
Pro~osition 209 in 1996, and which provides in part 
that "(t]he State [expressly including the public.uni- .. 
versity system] shall not discriminat: a_g~inst, or 
grant preferential freatnient to·, any md1v1_d~al or 
group on the basis of race,. sex, color, ethnicity, or 
notional origin in the .operation. of P,~bl.\c;,,employ.-. . ... 
ment, public edilcati"dn, 'or"'public contracting." (Ital-
ics added.) This self-executing provision state.s the 
remedies are the same as are oilieru•ise available for 
violations of California antidiscrimination law. (Cal. 
Const., art. I, § 3 I, .subds. (g)-(h).) 

Plaintiffs argue illegal aliens who receive the in-state 
tuition benefit under section 68130.5 are by necessity 
forei"n nationals, and therefore they receive prefer­
ence"' based on their national origin. Plaintiffs also 
argue they themselves are the objects of reverse dis­
crimination based on their national origin, i.e., 
American citizens from out-of-state. 

However, plainti~s fail to .persua~e ~2!hat "national 
origin" includes alicnage/c1tizensh1p. 

FN24. Even plaintiffs' amicus curiae, Pacific 
Legal Foundation (PLF) is not persuaded. 
PLF filed an amicus curiae brief in support 
of. plaintiffs on other grounds but argued · 
plaintiffs are. wrong about article I, section 
31, and national origin does not include citi­
zenship. 

Proposition 209 was intended to reinstitute in Cali­
fornia an mterpretation of the federal Civil Rights 
Act of 1964 (42 U.S.C. § 2000a et seq.) that prefer­
ence to any group constitutes inherent inequality, 
however it is· rationalized. (Hi-Voltage Wire Works, 
inc. v. City of San Jose (2000) 24 Cal.4th 537, 561, 
IO!' Cal.Rptr.2d 653, 12 P.3d 1068.) In interpreting 
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title VII of the Civil Rights Act of 1964 (42 U.S.C. § 
2000e et seq.), the United States Supreme Court con­
cluded "national origin" . did not include 
alienage/citizenship. (Espinoza v. Farah Mfg. · Co. 
(1973) 414 U.S: 86, 88, 94. S.Ct. 334, 336, 38 
L.Ed.2d 287, 291.) "The term 'national origin' on its 
face refers to the country where a person was born, or 
more broadly, the country from which his or her an­
cestors came." (Jbid.)"Congress did not intend the 
term 'national origin' to embrace citizenship re­
quirements." (id. at p. 89, 94 S.Ct. 334.) "Certainly it ·· ·· 
would be unlawful for an employer to discriminate 
against aliens because of race, color, religion, sex, or 
national origin-for example, by hiring aliens of An-

.· glo-Saxon background but refusing to hire those of 
Mexicali cir'"Spanisfl ancestry: Aliens are protected .. 
from illegal discrimination * 1164 under the Act, but 
nothing in the Act makes it illegal to discriminate on 
the basis of citizenship or alienage." (Id. at p. 95, 94 · : · 
S.Ct. 334.) 

at p. 1258, fn. 7.)Thomas v. Rohner-Gehrig & Co. 
(N.D.nl.1984) 582 F.Supp. 669, held a complaint 
alleging that the plaintiffs were discharged by their 
employer (a Swiss-owned company incorporated in 
New York) solely becatise .ihey were born in the 
United States, sufficiently stated a title VII cause of 
action based on national origin discrimination. (Id. at 
pp. 674-675.) Thus, none of these cases helps plain­
tiffs here. 

We conclude plaintiffs·fail.to show a viable claim for 
. violation of California Constitution, article l, section 
31. 

· . Xl. b7J11nctive and Dec/aratory1 Relief 

Plaintiffs summarily ·argue they adequately pleaded 
claim~ for ·mjirrictive' and declaratory relief. Given 

. our foregoing conclusions, we agree. 

.. . ····:· . . '·-1~--~~ary, the demurrer was improperly sustained 
Plaintiffs cite federal cases allowing American citi-· 
zens to pursue title VII claims alleging th'ey were as to_ the preemption and privileges· and immunities 
terminated from employment solely because they claims, and leave to amend should be granted as to 
were born in the United States. However, plaintiffs the equal protection claim. 

fail to discuss these cases. None of these cases said 
"national origin" included alienage/citizenship, and 
none helps plaintiffs. Thus, the parties in Chaiffetz v. 
Robertson Research Holding, Ltd. (5th Cir.1986) 798 
F.2d 731-an American employee of a Texas subsidi­
ary of a British parent corporation-agreed that "na­
tionaJ-.origin" in title· Vll includes American citizens. 
(id. at p. 732-733.) The appellate court held .the dis­
trict· court erroneously found a: legitimate, nondis~ 
criTiiinatory reason for the dismissal. (Ibid.) The ap­
pellate court reversed on that ground but added that 
the district court did not need to consider on remand 
the plaintiff's equal protection claim under title 42 
U.S.C, section 1981 because, although that statute 
covers alienage, in America discrimination against 
Americans can never be discrimination *550 based 
on a alienage. (Id. at p. 735.) Plaintiffs do not discuss 
this latter point. Bilka v. Pepe's inc. (N.D.Ill.1985) 
601 F.Supp. 1254, held an employee cmild pursue a 
claim of national origin discrimination, where the 
American employee alleged he was fired for teaching 
the Mexican workers English and talking about un-
ions, though the court expressed no view as to 
whether being fired for having "American ideas" was 
the same as being fired for being born American. (Id. 

"1165 DISPOSITION 

The judgment is reversed. Plaintiffs shall recover 
their costs on appeal. (Cal. Rules of Court, rule 
8.278(a)(l).) 

We concur: RAYE and HULL, JJ. 

Cal.App. 3 Dist.,2008. 
Martinez v. Regents of University of California 
166 Cal.App.4th 1121, 83 Cal.RptT.3d 518, 236 Ed. 
Law Rep. 922, 08 Cal. Daily Op. Serv. 12,151, 2008 

·Daily Journal D.A.R. 14,438 
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f>THE REGENTS OF THE UNIVERSITY OF FNt Assigned by the Chairperson of the Ju-
CALIFORNIA et al., Petitioners, dicial Council. 

v. 
THE SUPERIOR COURT OF LOS ANGELES HEADNOTES 
COUNTY, Respondent; DA YID PA UL BRAD-

FORD, Real Party in Interest. Classified to California Digest of Official Reports 
No. 8051229. 

Court of Appeal, Second District, Division'2; Cali' '. ., · · 
fornia. 

Nov. 28, I 990. 

·SUMMARY 

An employee of a campus of the University of Cali­
fornia brought ari action 'against the: universitfaftef' 
he was asked to resign when he proved unwilling to· 
comply with a· superior court. ruling · ii:i 'a· previous 
action enjoining the UiJiversitY 9f California and the 
California State University and College System from 
treating all undocumented alien students as nonresi­
dents for tuition purposes. The employee filed a mo­
tion requesting a summary ruling that Ed. Code, § 
68062, subd. (h) (alien can be resident student for 
tuition purposes unless precluded by Immigration and 
Nationality Act (8 U.S.C. § I 101 et seq,) from estab­
lishing domicile in the United States), precludes un­
documented alien students from qualifying as resi-

. dents of California for tuition purposes, and that the 
subdivision, as so interpreted, is constitutfoi1al. The 
trial cou.rt ruled in favor of the employee, and the · 

·university petitioned for writ relief. (Superior Court 
of Los Angeles County, No. C 607748, David P. 
Yaffe, Judge.) 

The Court of Appeal denied the petition. It held .that 
the trial court did not abuse its discretion in denying 
the university's motion to transfer the case to the 
county in which the superior court injunction was 
granted. It also held that Ed. Code, § 68062, subd. 
(h}, precludes undocumented alien students from 
qualifying as residents of California for tuition pur­
poses, and that the subdivision, as so construed, does 
not deprive such aliens of equal protection of the 
laws. (Opinion by Klein (B.), J., FNt with Gates, Act­
ing P. J., and Fukuto, J., concurring.) 

(I) Constitutional Law § 28--Constitutionality of 
· · · .LegiS18.tiOil~-EffeCi of Finding of Ux:iconstitutionality­

-Finding by Trial Court. 
A trial court declaration that a state statute is uncon­
stitutional does not bind state agencies or officials, 
since;; under Cal. Const., art. lll; §"3.5, a state·agency 
is forbidden to refuse to enforce a statute thought to 
be unconstitutional unless an appellate court has so 

···determined; 
[See 7 Witkin, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law,§ 57.) 
(2} Courts § 25-Exclusive and Concurrent Jurisdic­
tion--Priority and Retention of Jurisdiction--Denial of 
Motion to Transfer. 
In an action against the University of California by a 
university employee who was asked to resign after he 
proved unwilling to comply with the ruling of a supe­
rior court, in an earlier action, permanently enjoining 
the University of California and the California State 
University and College System from !mating all un­
documented alien students as nonresidents for tuition 
purposes, the trial court did not err in declining the 

· university's request to transfer the action to the 
· county of the previous action. One court oftbe state 
may.cnot,,interfore with another court's exercise of its 
own jurisdiction, and where several courts have con­
current jurisdiction over a certain type of proceeding, 
the first one to assume and exercise such jurisdiction 
in a particular case acquires an exclusive jurisdiction. 
However, under the circumstances, there was rio ab­
solute bar to the trial cou.rt's jurisdiction and no abuse 
of discretion in its denial of the motion to transfer: 
the employee was not a· party to the prior action; he 
was terminated in the county. where he brought his 
action and the witnesses were located there; the uni­
versity' was content to submit the case to the trial 
court twice for adjudication on the merits; and the 
action was already several years old when the univer­
sity moved to transfer ii. Further, the employee could 
participate in the prior action only by the bizarre pro­
cedure of requesting leave to intervene in order to 
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petition to vacate the judgment. 

(3) Aliens' Rights § 8--Classification of Undocu­
mented Alien as Resident for University Tuition Pur­
poses. 

Page 2 

[Validity of state laws denying aliens living in United 
States; rights enjoyed by citizens-Supreme Court 
cases, note, 47 L.Ed.2d 876.] 
COUNSEL 

James E. Holst, Christine Helwick, Gary Morrison, 
David M. Birnbaum, Melvin W. Beal, McKenna & 
Cuneo, Charles Pereyra-Suarez, Barbara J. 
Hensleigh, Alison E. Daw, McKenna & Fitting and 
Aaron M. Peck for Petitioners. *975 

Ed. Code,· § 68062, subd. (h) (alien can be· resident 
student for tuition purposes unless precluded by Im­
migration and Nationality Act (8 U.S.C. § 1101 et 
seq.) from establishing domicile in the United States), 
precludes undocumented alien students from qualify­
ing as residents of California for tuition purposes, 
even though the federal immigration statute omits to 
mention undocumented persons' ill its Ciassific'ation 
scheme for immigrant and nonimmigrant aliens, and 
thus undocumented aliens do not fall into any class of 
nonimmigrant aliens required by the federal statute to 
maintain a residence abroad. Congress· reserved no 
classification for such aliens, since in entering the 
country without applying for admission they have 
broken the law and are 'subject to arrest and deporta­
tion. Ed.· Code, § 68062, subd. (h), was intended to 

. pennit only. legally admitted alien students to qualify 

. Robert Rubin, Peter Roos and Susan E. Brown as 
Amici Curiae on behalfof Petitioners. 

as resid~rits for tiiition purposes: · · 
[See Cal.Jur.Jd, Universities and Colleges, §§ 125, 
126.] 
( 4) Aliens' Rights § 8-Classification of Undocu­
mented Alien as Resident for University Tuition Pur­
poses--Constitutionality of Statutory Prohibition. 
In an action against the University of California by a 
university employee who was asked to resign after he 
proved unwilling to comply with the ruling of a supe­
rior court, in an earlier action, permanently enjoining 
the University of California and the California Slate 
University and College System from· treating all un­
documented alien 'students as nonresidents for tuition 
purposes, the trial court proper!~· :i;ra.nted the em­
ployee's motion for a summary ruling that Ed. Code, 
§ 68062, subd. (h), as construed to preclude undocu­
mented alien students from qualifying as residents of 
California for tuition purposes, was constitutional. 
There is no authority forbidding a state, on equal 'pro­
tection grounds, to provide services to its lawful resi­
dents that it denies to others. In comparison with the 
fundamental rights and privileges that are denied un­
documented aliens by state and federal laws, the 
privilege to receive subsidized public university edu­
cation is considerably less significant. Further, Cali­
fornia also denies this subsidy to citizens of 
neighboring states and to aliens holding student visas; 
yet the state has substantial and legitimate reasons to 
favor both these groups over undocumented aliens, 
rather than the reverse. 

No appearance for Respondent. 

Knickerbocker & Reed and Richard L. Knicker­
bocker for Real Party in Interest. 

KLEIN (B.), J. rn• 

·FN* Assigned by the Chairperson of the Ju-
dicial Council. · 

By law, California's public colleges and universities 
charge lower tuition for California residents than for 
nonresidents, (See Ed. Code, § § 68050-68051.) At 
one time, students who were not United States citi­
zens were classified by statute as nonresidents unless 
they were "lawfully admitted to the United States for 
permanent residence in accordance with all applica­
ble laws.of the United States." (Former Ed. Code, §§ 
68076-68077, repealed 1983 .) · · · 

In 1982, however, in a suit by alien University of 
Maryland students whose parents were admitted to 
this country as employees of official international 
organizations, the Supreme Court of the United 
States· ruled that when federal immigration law au­
thorizes. a particular' da5sific'aticin of nonimrnigrant 
aliens to establish domicile in the United States, a 
state university is precluded, under ·the supremacy 
clause, from refusing to regard them as residents. 
(Toll v. Moreno (1982) 458 U.S. 1 [73 L.Ed.2d 563, 
102 S.Ct. 2977].) 

Accordingly, in 1983 our Legislature amended the 
Education Code to eliminate the requirement that 
alien students seeking the benefits of resident tuition 
must show they were lawfully admitted for perma-
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nent residence. (Stats. I 983, ch. 680, § 1, p. 2636.) A 
new rule was substituted: an· alien student may be 
classified as a resident for tuition purposes "unless 
precluded by the lmmigration and Nationality Act (8 
U.S.C. ll 01, et seq.) from establishing domicile in 
the United States." (Ed. Code,§ 68062, subd. (h).) · 

The Chancellor of the California State University 
asked the Attorney General whether, wider this new 
statute, "undocumented aliens"-i.e., noncitizens who 
lack valid visas, having entered or remained in the 
United Statesinvicilation offederal immigration law- . 
are· precluded from *976 qualifying as California 
residents for tuition purposes. In June 1984 the At­
torney General published his fonnal opinion that un­
documented aliens are, under the statute, considered 

· nonresideritS'."(67'0ps.CaLAtty.Gen. 241 (1984).) 

Two ·months later several undocumented alien stu­
' . dents filed an action in the Superior Court of Ala-

. meda .. County .. seeking to. est.f!blis[1 that. ~ducation 
Code ·section 68062, subdivision (h), as interpreted 
by tbe Attorney General, violated article 1, section 7 
of the California Constitution, which guarantees 
every person equal protection of the laws. ln June 
1985, after trial, the court ruled in the students' favor 
and permanently enjoined the University of Califor­
nia and the California State University and College 
System from treating all undocumented alien students 
as nonresidents for tuition purposes. FN• · 

FN 1 The residency statutes, including sec­
tion 68062, are applicable to the University 
of California only to the extent its. Regents 
adopt them (See Ed. Code, § 68134.) On 
Sept'timiJeF 2r,' 1984, the Regents adopted 
section 68062, subdivision (h), with the im­
material exception of the redundant phrase, 
."including an unmarried minor alien." 

( l) A trial court declaration that a state statute is un­
constitutional does not bind state agencies or offi-. 
cials. To the contrary, a state agency is forbidden to 
refuse to enforce a statute thought to be unconstitu­
tional unless an appellate court has so determined. 
(Cal. Const., art. IJI, § 3.5.)Nonetheless, the univer­
sity defendants elected to comply with the Alameda 
County injunction without testing its validity by tak­
ing an appeal. 

Subsequently, the action which is the subject of the 

Page 3 

present pet1tmn was commenced, in the Superior 
Court of Los Angeles County, by David Paul Brad­
ford. Bradford, an employee of the University of 
California at Los Angeles assigned to determine the 
residency status of students, was invited to resign 
after he evinced unwillingness to comply with the 
ruling of the Alameda County court. In his lawsuit, 
Bradford asked that the University of California be 
required to comply with Education Code section 
68062, subdivision (h), as interpreted by the Attorney 
General. 

The uni·versity.- moved for summary judgment or for 
summary adjudication of the dispositive issues. The 
trial court denied these motions on January 10, 1990. 
The university renewed its motions, again asking the 
trial court· lo· rule ·summarily· that Education Code 
section 68062 (hereafter section 68062) does not re­
quire the universi.ty to consider alien students' immi­
gration· status in determining whether they are resi­
dents. Bradford filed his own motion requesting a 
summary ruliilg that section 68062 was correctly 
interpreted by the Attorney General and is constitu­
tionally valid. *977 

On May 30, 1990, ihe trial court ruled against the 
university and in favor of Bradford. 

The university immediately altered its tactics and 
filed a motion to dismiss the action or, in the alterna­
tive, to transfer it to the Superior Court of Alameda 
County for consolidation with the earlier litigation, in 
which final judgment· had been entered five years 
earlier. 

The trial court denied this motion on June 22, 1990. 
In the course of argument on the motion, the court 
summarized its view as follows: "You have this ac­
tion pending in this court. You litigate it through to a 
decision against ·you,· and then; at tliat point,. you 
claim that the court should yield its jurisdiction be­
cause there's another action that is still pending, in 
essence, up in Alameda County .... It doesn't seem to 
me that there is any sound rule of judicial policy that 
would pennit a litigant to do that." 

The university then filed the present petition for a 
writ of mandate or prohibition to overturn the trial 
court's May 3 0 or June 22 rulings, or both. At the 
Supreme Court's direction, we issued an alternative 
writ. 
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1. The trial court did not abuse its discretion in de­
clining the university's request to transfer the action 

·lo Alameda County. 

(2) In urging that the trial court is powerless to enter­
tain this action because the Alameda County action 
dealt with the same subject matter, the university 
relies on the well-established principle that one court 
of the state may not interfere with another court's 
exercise of its own jurisdiction. (E.g., Anthony v. 
Dunlap'( 1857) :g .Cal. 26. [District Court oUhe'.Fifth. · 
Judicial District has nci power to enjoin enforcement 
of a judgment entered in the Sixth Judicial District].) 
The university further invokes the rule of priority of 
jurisdiction: where several courts have concurrent 
jurisdiction· over a certain type 'of pri:ic~eding,. the first 
one to assume and exercise such jurisdiction in a par­
ticular case acquires an exclusive jurisdiction. (E.g., 
Browne v. Superior Court (1940) 16 Cal.2d 593 [107 
P.2d I, 131 A.LR. 276] [guardian· administering the 
affairs of a conservatee under instructions of the Su­
perior Court of Santa Barbara County should not be 
subjected to iristructions on the same subject by the 
Superior Court of the City and County of San Fran­
cisco].) 

Whether an action would work a true interference 
with another court's jurisdiction, and whether one 
court should yield priority of jurisdiction to another, 
are, of course, questions which can be determined 
only from an examination of the particular case. 
Here, myriad reasons supported the trial *978 court 
in its decision not to d.ismiss the action.ortransfer it 
to the_ Superior Court of A.la111.e.da Count)i. Bradford 
·was not Ii. party to the Alameda County action; Brad­
ford and his counsel are· located in Los Angeles; 
Bradford's employment was terminated in Los Ange­
les, and the witnesses are there; the university was 
content to submit the case to the .Los Angeles court 
twice for adjudication ·on the merits; the university 
filed its motion to dismiss or transfer only after the 
Los Angeles court twice rejected its position on the 
merits and sustained Bradford's position (see Califor­
nia Fed. Sav. & Loan Assn. v. Superior Court (1987) 
189 Cal.App.3d 267 [234 Cal.Rptr. 413]); the action 
was already several years old when the university 
moved to dismiss or transfer it; the Los Angeles ac­
tion cannot affect the Alameda County injunction 
against the California State University, which is not a 
party to Bradford's action; the theoretical danger that 
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either trial court might hold the university in con­
tempt for obeying the other trial court's injunction, 
and that the appellate courts would permit such an 
absurdity, is realistically nonexistent; the Alameda 
action came to final judgment five years ago (see. 
Browne v. Superior Court, supra, 16 Cal.2d at p .. 
597); Bradford could participate in the Alameda case' 
only by the bizarre procedure of requesting leave to 
intervene in order to petition to vacate the judgment; 
the university did not appeal the Alameda County 
injunction; the Alameda court's decision is of little 
legal significance because only an appellate court-can. 
make a binding ruling; the issue raised should be 
settled by an appellate court; and it makes no dis­
cernible difference whether it is decided in the First 
or the Second Appellate District. In addition, at oral 
argument on this writ petition;· the .·.university .ex, 
pressed its wish that this court decide the me.rits of 
the tuition issue. 

' , •... " ... ~ ;,!,' ~·- ·:1 : 

Under these circumstances, we find no absolute bar 
to the trial court's jurisdiction, and no abuse ofdiscre- . 
lion in its denial of the university's motion 'to

0

:dismiss 
or transfer the case. 

2. Section 68062 precludes undocumented alien stu­
dents ji·om being classified as residents for tuition 

purposes. 

Section 68062, subdivision (h), provides that an alien · 
can be a resident student for tuition purposes "unless 
precluded by the Immigration and Nationality Act ... 
from establishing domicile in the United States." 

(3) The university advances a clever· foimal proof 
that this statute does not classify uudoci.imented 
aliens as nonresidents. Federal immigration Jaw clas­
sifies all noncitizens into two groups: immigrant 
aliens and nonimmigrant aliens. (8 U.S.C. § · 
110l(a)(3), (15).) All aliens are immigrants except 
those who fall into one of 14 classes of nonimmi- · 
grants. (Jd.,*979 § l 10l(a)(l5)(A)-(J).) Examples of 
the 14 classes of oonimmigrant aliens are diplomats, 
tourists, business travelers, students, foreign press 
correspondents, passengers in transit, and ships' 
crews. In certain of these classifications (e.g., tour­
ists, business travelers, and students) the nonimmi­
grant is required to maintain a residence in a foreign 
country with no intention of abandoning it. (Id.,§ 
11Ol(a)(15)(B), (F).) Other classes of non immigrants 
are not required to maintain a residence abroad. For 
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example, foreign residence is not required for officers 
and employees of recognized international organiza- · 
tions or members of their .immediate families, as in 
Tall v. Moreno, supra; there the students' parents 

. were employed by the lnter-Arnerican Development 
Bank and the International Bank for Reconstruction 
and Development. (See 8 U.S.C. § 
1101(a)(1 S)(G)(iv).) Aliens who maintain a foreign 
residence they do not intend to abandon cannot also 
be residents of California, for a person can have only 
one residence. (Ed. Code, § 68062, subd. (a); Gov. 
Code, § 244, subd. (b).) -

The immigration statute omits to mention undocu­
mented persons in this classification scheme. Hence, 
the university contends, undocumented aliens do not 
fall into any class ofnoniminigrant aliei1s:required·by ·· 
the federal statute to maintain a residence abroad. Not 
being required to maintain a residence abroad the 

' 
argument continues, undocumented aliens are free to 
establish their residence in California. Therefore un­
documented aliens are. not "precluded by the Immi­
gration and Nationality Act from establishing domi­

·cile in the United States." Quad erai demonstrandum. · 

This reasoning is Daedalian but unpersuasive. Fed­
eral law forbids aliens to enter the United States 
without applying for admission. (8 U.S.C. §§ 
l 10J(a)(4), l 18l(a), 1201.)Those who nonetheless 
succeed in doing so, or in overstaying their visas, are 
subject to arrest and deportation. (Id., §§ 1251, 1252, 
1357.) Similar sanctions await those who procure 
admission by fraud. (Id., §§ l 182(a)(l9), 1251.) It is 

· unre_markable that Congress, in organizing various 
· classifications . of lawfully · adinitted non immigrant· 

aliens, reserved no classification for aliens who have 
entered or remained in this .country unlawfully. We 
do not interpret the federal immigration statutes, 
therefore, as authorizing, or not precluding, the estab­
_lishm.ent of domicile here by those whose very ,pres­
enc~ is unlawful. It would be senseless so to interpret 
.sect10n 68062, subdivision (h). 

We fmd distinguishable a 1980 decision holding an 
undocumented alien qualified to receive benefits un­
der a statute that provides compensation for crime 
victims who are "residents of California." (Cabral v. 
Stale Bd. of Control (1980) 112 Cal.App.3d JO 12 
[169 Cal.Rptr. 604).) That case, unlike *980 the pre­
sent one, arose under a statute which contains no 
definition of the term "resident." 

Page 5 

The legislative history of subdivision (h) firmly sup­
pons our interpretation of section 68062. The perti­
nent legislative documents are surveyed in the Attor­
ney General's published opinion, which is attached as 
an appendix to this opinion. These committee sum­
maries, staff analyses, and official digests demon­
strate that subdivision (h) was intended to permit 
only legally admitted alien students to qualify as 
residents for tuition purposes. 

Accordingly, we hold that section 68062, subdivision 
(h), precludes undocumented alien students from 
qualifying as residents of California for tuition pur­
poses. 

3. So co!1strued, subdivistd;.,·(h) is constit~tional. . .. .. , 

(4) The unive~sity contends the statute, .. as construed 
by the Attorney General-and by this court-deprives 
undocumented alien students of the equal protection 
of the laws. Tlie ulli'~ersity and arnici curiae argue the 
law discriminates against the poor, senselessly de­
prives good students of a postsecondary education, 
and furthers no substantial state interest. 

It would serve no purpose to recite in detail the famil-
iar principles governing an equal protection analysis. 
(See, e.g., Fullerton Joint Union High School Dist. v. 
Stale Bd. of Education (1982) 32 Cal.3d 779, 798-
799 [187 Cal.Rptr. 398, 654 P.2d 168]; Curlis v. 
Board of Supervisors (1972) 7 Cal.3d 942, 951-952 
[104 CaLRptr. 297, 501 P.2d 537]; Purdy & F'iiz-· 
patrick v. Stale of California (.1969) 71 Cal.2d 566; 
578-579 [79 Cal.Rptr: 77, 456 P.2d 645, 38 A.L.R.3d. 
1194]; see Plyler v. Doe (1982) 457 U.S. 202, 216~ .. - . 
218 [72 L.Ed.2d 786, 798-800, 102 S.Ct. 2382).) We 
are unaware of any authority forbidding a state, on 
equal protection grounds, to provide services to its 
lawful· residents that it denies to others'. California · 
law withholds from undocumented aliens fundamen-
tal political, economic, and social privileges. They 
cannot vote, cannot work, and are ineligible for pub-
lic assistance, free medical care, and unemploymeot 
compensation. (See Cal. Const., art. II, § 2; De Canas 
v. Bica (1976) 424 U.S. 351 [47 L.Ed.2d 43, 96 S.Ct. 
933); Welf. & Inst. Code, §§ 11104, 14007.5; Un­
emp. Ins. Code, § 1264; Cal. Code Regs., tit. 22, §§ 
50301, 50302 

Federal law, too, discriminates against undocumented 
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aliens in the most basic way: it forbids their entry elementary and secondary schools. The court found 
into the country and authorizes their arrest and depor- undocumented aliens are not, under federal equal 
tation. Even undocumented aliens given preferred protection analysis, a· suspect class, nor is education a 
status under federal law-those authorized under the fundamental right. (457 U.S. at p. 223 [72 L.Ed.2d at 
Immigration Refo1111 and Control "981 Act of 1986 p. 803].) It concluded, however, that Texas had failed 
to b~come lawful temporary residents and thereafter to show that de_nial of free public education to young 
permanent residents-are disqualified for five years children furthered any substantial state interest. (Id., 
from most federal programs of financial assistance to at p. 230 [72 L.Ed.2d at pp. 807-808].) The heart of 
the needy. (8 U.S.C.§ 1255a(h).) lf federal financial the opinion is found in the following passage: "[The 
assistance may be withheld from newly legalized statute] imposes a lifetime hardship on a discrete 
aliens who, under the 1986 amnesty law, " 'are to be class of children not accountable for their disabling 
welcomed as full and productive members of our . :··. status. The stigma .of illiteracy *982 will mark them 
nation' "(California Rural Legal Assistance, h,c:· .v. . '-'for the resi oftherr lives: By denying ihese children a 
Legal Services Corporation (9th Cir. 1990) 917 F.2d basic education, we deny them the ability to live 
1171, 1178), surely the state is not constitutionally within the structure of our civic institutions, and fore-

.·: required to subsidize the university education of other. .close any realistic possibility that they will contribute'· 
: -aliens who have never legalized .their status. in even the smallest wayJoJhe .progress· of our Na- . 

rion." (Id., at p. '223 [72 L.Ed.2d at p. B03].) There is, 
of course, a .significant difference between an ele-

. , ... nierita1y educat!on aricfa,.university education. 
In comparison with these fundainental rights and 
privileges denied undocumented aliens by state and 
federal laws, the privilege withheld here-subsidized·, 
public university education-is considerably .less sig, .. 
nificant. Further, California also denies this subsidy': .·.· 
to citizens of. neighboring states and to aliens holding 
student visas; yet the state has substantial ani:I legiti­
mate reason to favor both these groups over undocu­
mented aliens, rather than the reverse. 

The state's legitimate interests in denying resident 
tuition to undocumented aliens are manifest and im­
portant. We will name just a few: the state's interests 
in not subsidizing violations of law; in preferring to 
educate its own. lawful residents; in avoiding enhanc­
ing the erriplciyment prospects of those to whom em­
ployment is forbidden by law; in. conserv'ing its fiscal 
resources for the benefit of its lawful residents; in 
avoiding accusations that it unlawfully harbors illegal 
aliens in its classrooms and dormitories; in not subsi­
dizing the university education of those who may be 
deported; in avoiding di~crimination against citizens 
of sister states and aliens lawfully present; in main­
taining respe_ct for government by not subsidizing 
those who break the law; and in not subsidizing the 
university education of students whose parents, be­
cause of the risk of deportation if detected, are less 
likely to pay taxes. 

Plyler v. Doe, supra, 457 U.S. 202, relied on by the 
university, is distinguishable. That decision invali­
dated a Texas statute that autl1orized local school 
districts to exclude undocumented aliens from public 

.... In· .reaching our decision,· we interpret California's 
.. statutes and Constittition. We are not empowered to 

pass on the wisdom of legislation. Accordingly, we 
do not evaluate the contention of amici curiae that 
charging undocumented aliens nonresident tuition is 
shortsighted and cruel. Nor do we adjudge Bradford's 
response that a university education is also beyond 
the financial means of many hardworking, deserving 
citizens. 

The alternative writ is discharged, and the petition for 
writ of mandate or prohibition is denied. 

Gates; Acting P. J., and.Fukuto J.; concurred. 
Petitionern' applic:ition for-0·review by the Supreme 
Court was denied March 28, 1991. Mosk, J., and 
Broussard, J., were of the opinion that the application 
should be granted. *983 

Appendix June 1984] ATTORNEY GENE.RAL'S 
OPINIONS 241 

Opinion No. 84-101--June I, 1984 

SUBJECT:EDUCATlON CODE SECTION 
68062(h) AND UNDOCUMENTED ALIENS--Educ. 
C § 68062(h) does not pennit undocumented aliens to 
establish residence for tuition purposes in California's 
public institutions of higher educaiion. 
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Requested by: CHANCELLOR, CALIFORNIA 
STATE UNIVERSJTY 

Opinion by: JOHN K. VAN DE KAMP, Attorney 
General 

Clayton P. Roche, Deputy 

The Honorable Ann Reynolds, Chancellor of the 
California State University, has requested an opinion c 
on the following question: ·· ··· '· · · '···· 

Does section 68062, subdivision (h) of the Education 
Code permit undocwnented aliens to establish resi­
dence.for tuition purposes ·in:California's .public instic . 
tutions of higher education? · 

CONCLUSJON 
. · ....... . ... ·. 

TI1e · leglslative history· of'. Ed.ucation Cod~ section . 
68062, subdivision (h), demcir'istraies that the Legisla­
ture did i10i intend _to, and the 'subdivision does "not, 
permii undocumented aliens to establish residence for 
tuition purposes in California's public institutions of 
higher education. 

ANALYSIS 

Section 68000 et. seq. of the Education Code FNI set 
forth "unifonn student residency requirements." The 
Legislature enacted these provisions with the intent 
that California's "public institutions of higher educa- . 
tion shall apply wuform rules, as set *984 242 AT­
TORNEY GENERAL'S OPINlONS [VOLUME 67 
forth ... [therein] in determining whether a student 
shall be classified as a resident or nonresident." (§ 
68000.) FN

2The significance of these rules is that a 
student who is classified as a "nonresident" must pay 
nonresident tuition in addition to other required fees. 
(§ 68050.)To be classified as a "resident," a stUdent 

. must have been a resident "in the state for more than 
one year immediately preceding tbe residency deter­
mination date" established for the institution. {§§ 
68017, 68023 .) The rules set forth for the determina­
tion of residence are generally those set forth in sec­
tions 243-245 of the Government Code for the de­
termination of legal residence or domicile. (See § § 
68060-68062.) Some exceptions to residency re­
quirements are also set forth. (See §§ 68070- 68082.) 

FN 1 All section references are to the Educa­
tion Code unless otherwise indicated. 

FN2 These rules are applicable to the Uni­
versity of California orily to the extent 
adopted by the !Regents.(§ 68134.) 

The question presented herein is whether section 
68062, subdivision (h), permits undocumented aliens 

.to establish residence for tuition purposes so they 
may avoid die payment of the nonresident tuition. 
That subdivision provides: 

"(h) An alien, including an unmarried minor alien, 
may.esta.blish his or her residence,. unless ,precluded 
by the Immigration and Nationality Act (8 U.S.C. § .. · 
1101, et. seq.) from establishing domicile in the 

·United States." FNJ 

· · FN3 Subdivision (i) then· states: 

"The residence of an unmarried minor shall 
be derived from bis or her parents pursuant 
to the provisions of subdivisions (f) and 
(g)." 

For our purposes herein we understand the term "un­
documented alien" to mean an alien who cannot 
prove that he or she is in the United States legally. 
(See, e.g., Plyler v. Doe (1981) 457 U.S. 202, 206, fn. 
2.) Accordingly, "undocumented alien" usually refers 
to illegal aliens. 

Subdivi"sions (h) and (i) were added to section 68062 
·by chapter 680, Statutes of 1983. That chapter also 
repealed section 68076, which had been the provision 
of law for detennining the ability of alien students to 
establish residency status for tuition purposes. Sec- . 
tion 68076 provided: 

"A student who is an adult alien shall be entitled to 
resident classification if he has been lawfully admit­
ted to the United States for permanenr residence in 
accordance with all applicable laws of the United 
States; provided, that he has had residence in the 
state for more than one year after such admission 
prior to the residence determination date for the se­
mester, quarter or tenn for which he proposes to at-
tend aii institution." (Emphasis added.) · 
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It is thus seen that prior to January 1, 1984, the effec­
tive date of section 68062, subdivision (h), an adult 
alien FN• could establish residence only if he or she 
was ."lawfully. admitted to the United States" and 
such lawful admission was "for permanent reside~ce" · · 
in accordance with all laws of the United States viz 
the Immigration and Nationality Act, 8 U.s.C.'A. § 
1101, et seq. Consequently, under prior law, there 
was clearly no provision for an undocumented alien 
or an illegal alien to establish residence *985 JUNE 

. ' . '198ll)ATTORNEY':Gm:IBRAL'S' :QPINIONs·:243 ·. 
· ' ·· for tuition· purposes:· TH.e"wai-'d.inifo'f"tiie '])l-i~r· ia,,;,, · · ·· 

had its roots in the Immigration"and Nationality Act. 
. As succinctly set f9rth . in_ '! .re!a_!\ye/y recent Jaw re-

. view note: · · "··· ·" · '" ·' .. "' · '--· 
' .. ·-· ... - ' ... :. . . :;_·:. . . ·.;::" . . :;•;,_ :· . 

"Under the Immigration and Nationality Act, 8 
U.S:C. §§) 1Qi~1_5p3 {1'976\ an ~·~iie.n' is defined as 

. 'any· p'erson n'cii. a: cltizeii" or. nail~rial ci'r' the United 
·states.' Id.§ 11 Ol(a)(3). Two classes of aliens exist 

· ... : "~ tinder th{Aci: immigtatit oti-~sid~nt aiierts, aiid.-ncin::O 
hnmigriliit aliens. Immigrant aliens· 'are those admit-

.. · ted to perinanent residence. Id. § ll51(a). Nonimmi­
grant aliens are generally admitted ·only for tempo­
rary periods and include students, tourists, diplomats, 
and temporary workers. Id.§ 110l(a)(l5). Aliens may 
also be admitted under the parole power of the Attor­
ney General. Id. § 1182(d)(5)." (Note: Equal Treat­
ment of Aliens, 31 Stan. L. Rev. 1069, fn. 2.) 

FN4 The statute appears to have been silent 
with respect to.unmarried minor Ii.liens. 

. . 
· Consequently, the thfust of section 68076 was that 

immigrant aliens could establish. resfdence but non­
immigrant aliens, although /awfa/ly admitted, could 
not. The latter category of aliens were here for tem­
porary or presumptively not permanent residence. 
And, as already noted, .undocumented aliens clearly 
were excluded under the statutory language. 

With this background we now undertake the task of 
construing the 1983 legislation. Two basic ap­
proaches have been suggested. In support of the con­
clusion that undocumented or illegal aliens may es­
tablish residence under subdivision (h) of section 
68062, it is urged that the subdivision is clear on its 
face. It is pointed out that the law no longer provides 
that an alien must have been "lawfully admitted"; 
that it merely uses the· unmodified noun "alien" in 

conjunction with the proviso that the alien must not 
be "precluded by the Immigration and Nationality 
Act... from establishing domicile in the United 
States." It is further pointed out that nothing in the 
Immigration and Nationality Act expressly precludes 
an illegal alien from ·establishing a domicile. (See 
Cabral v. State Bd. of Control (1980) 112 Cal. App. 
3d 1012, 1016-1017, fn. 5.) Finally, it is pointed out 
that under the case law, aliens, both legal (if not in 
nonimmigrant categories specifically requiring an 
intent to retain a foreign domicile) and illegal or un­

. documented; m1,1y establish.a domicile of choice. (See 
·.Toll v. Moreno (1982) 458 U.S. I, noni=igrant 

alien holding G-4 VISA may establish domicile in 
United States; Plyler v. Doe, supra,457 U.S. 202, 

· 227, 'fn. 22, "illegal entry into the country would not, 
under traditional criteria, bar a. person from. obtaining . 
domicile within a State"; Cabral v. State Bd. of Con­
trol, supra, 112 Cal. App. 3d 1012, illegal aliens 
could establish residence (domicile) for purposes of 
Victims of Violent Crimes Act; Rzeszotarski v. 
.Rzeszotarski (D.C.App .. 1972) 296 A.2d 431, 435, 
husband's "lack of status" under immigration laws 

. irrelevant to issue of domicile for purposes of obtain­
ing divorce; Seren v. Douglas (Colo.App. 1971) 489 
P.2d 601, student could establish intent to be domi­
ciliary of state for tuition pw-poses as soon as student 
visa expired.) 

In support of the conclusion that subdivision (h) of 
section 68062 does not pennit an illegal or undocu­
mented alien to establish residence for tuition pur­
poses, it is urged that the sole reasqi;i, for the repeal of 
section 68076 arid the enactment of subdivision .(h) of 
section ·68062, was to conform California law to the 

. recent decision of the United States Supreme.Gourt in 
Toll v. Moreno, supra,458 U.S. l.*986 244 AT­
TORNEY GENERAL'S OPIN10NS [VOLUME 67 

That case held· that nonimmigrant aliens (i.~., those 
not admitted for pernianent residence) holding a G-4 
visa (officers or employees of certain international 
organizations ·and their families) were not p~ecluded 
by the Immigration and Nationality Act from estab­
lishing a domicile in the United States. Accordingly, 
the Supreme Court held tbat under the Supremency 
Clause (U.S. Const., art. VI, cl. 2), the State of Mary­
land, which predicated in-state status for tuition pw-­
poses at the University of Maryland on domicile, 
could not bar "G-4 FN> aliens (and their dependents) 
from acquiring in- state status." (Id., at p. 17 .) 
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FN5 G-4 visas are issued to noninunigrant 
aliens who are officers or employees of cer­
tain international organizations and to mem­
bers of their immediate families. (8 U.S.C. § 
110 I (a)(l 5)(G)(iv).) 

In reachiJJg its decision with respect to the ability of 
G-4 visa holders and their dependents to establish 
domicile in the United States, the Court relied upon 
its prior decision in the same litigation to that effect, 
Elkins v. Moreno.(1978) 435 U.S. 647.ln that case 
the Court noted that, with respect to some nonimmi­
grant categories, Congress had specifically provided 
that such aliens were admitted on the condition that 
they did not intend to abandon their foreign resi­
dehce·, e·.g;:, ·visitors to the United States, students; 
aliens in "immediate and continuous transit," vessel 
_cre:y111an _"who intends to land temporarily," and 
temporary workers having a residence in a foreign" · 
country; that, accord,ingly, such nonimmigrants could 
not establish a domicile u1 the United 'states, absent 
an adjustment of st~tus. From such specific provi­
sions, the court implied an ability of other nonimmi­
grant aliens, such as G-4 VISA holders, to be capable 
of becoming domiciliaries of Maryland. (Id., at pp. 
665-668.)Thus in Toll v. Moreno, supra, the Court 
stated: 

"The Immigration and Nationality Act of 1952, 66 
Stat. 163, as amended, 8 U.S.C. § 1101et. seq. (1976 
ed. and Supp. JV), represents 'a comprehensive and 
complete code coveru1g all aspect of admission of 
aliens to _this country, whether for.business or pleas~ 

· ure, or as immigrants seeking to become pernmnent . 
residents.' Elkins v: Moreno, 435 U.s.:at 664.The Act 
recognizes two basic classes of aliens, immigrant and 
nonimmigrant. l 9With respect to the nonurunigrant 
class, .the Act establishes various categories, the G-4 

. categOI)' .among them. For many of these noninuni- . 
grant. catego_ries, Congress has precluded the covered 
alien from establishing domicile in the United States .. 
Id., at 665.20But significantly, Congress has allowed 
G-4 aliens -- employees of various international or­
ganizations, and their iimnediate families -- to enter 
the country on terms permitting the establishment of 
domicile in the United States. Id., at 666.In light of 
Congress' explicit decision not to bar G-4 aliens from 
acquiring domicile, the State's decision to deny 'u1-
state' status to G-4 aliens, solely on account of the G-
4 alien's federal immigration status, surely amounts 

Page 9 

to an ancillary 'burden not contemplated by Congress' 
in admitting these aliens to the United States ... :" (Id., 
al pp. 13-14, emphasis added. Fns. omitted.) 

The argument in support of the second position, that 
is, that section 68062, subdivision (h), does not per­
mit undocumented aliens to establish residence for 
tuition *987 JUNE 1984] ATTORNEY GENERAL'S 
OPrNIONS 245 purposes, points out the underscored 
language above as being the source of the language 
contained in subdivision (h) that an alien may estab­
lish residence "unless precluded by the Immigration 
and Nationality Act (8 U.S.C. § llOlel. seq.) from 
establishing domicile in the United States." The ar­
gument then urges that sucb fact fortifies the basic 

· contention that subdivision (h) was enacted merely to 
conform California· olaw "with the Supreme Court's 
decision in Toll v. Moreno. Accepting this as true, 
the argument proceeds to point out that the terminol­
ogy of both Toll V. Moreno and subdivision (h) refers 
to the establishment of domicile in the United States, 
not domicile in the state. Accordingly, as we under­
stand the argument, subdivision (h) requires a deter­
mination of domicile under federal law, viz, the lm­
migration and Naiionality Act. The argument urges 
that that act contemplates the establishment of "law­
ful domicile" when domicile is a relevant considera­
tion under the act. (See, e.g., Lok v. l.N.S. (2d Cir. 
1982) 681 F.2d 107, 109-110.)Therefore, the argu­
ment concludes, an undocumented or illegal alien is 
precluded under the federal act from establishing a 
domicile in the United States. FNG 

FN6 An alternate conclusion to be drawn 
from the wording· cif subdivision (hj which 
occurs to us is that the Immigration and Na­
tionality Act, as construed by the Supreme 
Court, insofar as it either precludes or per­
mits the establishment of a domicile, does so 
only with respect to nonimmigr.ant, or legal, 
documented aliens.Accordingly, the lan­
guage of section 68062, subdivision (h), was 
intended to refer soleiy to documented 
aliens. In sho1t, the federal act does not pur­
port to deal with the question of the estab­
lishment of a domicile on the part of un­
documented aliens. See Cabral v. State Bd. 
of Control, supra, 112 Cal. App. 3d l O 12, 
1017, at fu. 5. This approach is more consis­
tent with the argument that the 1983 legisla­
tion was merely intended to conform Cali-
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fomia law with Toll v. Moreno. 

Without any further evidence of legislative intent, 
both arguments for and against construing section 
68062, subdivision (h), as permitting undocumented 
aliens to qualify as residents for tuition purposes in 
California colleges and universities are fairly evenly 
balanced. The literal wording of the statute arguably 
permits the construction that they may qualify. How­
ever, taking into consideration (1) the prior laws in 
California, and (2) the timing of the 1983 amend­
ments witlflh'e decision in Toll· v. cMorert"o'; 'siiprll;4.SS: · · 
U.S. I~ such arguably evinces an intent on the part of 
the Legislature to deal only with the problem of non­
inunigrant, and, hence. legal, aliens such as G-4 visa 
holders ind their tlependents: 

In construing a statute, the primary consideration is to 
attempt to ascert·aih the intent of the Legislature in 
order to effectuaie the purpose of the law. Although 
normally a statute which is clear and unambiguous is 

' to.be constiueiri1ccording to its plaid meaning, this is· 
not the case if to do so will lead to absurd results or 

·will be contrary to the manifest int~nt of the Legisla~ __ ·. 
ture. · Accordingly, we need not concern ourselves 
herein with whether section 68062, subdivision (h), is 
or is not ambiguous. We may construe the enactment 
in accordance with the discernible intent of the Legis­
lature even if the statute is unambiguous. FN

7Jn so 
doing, we can consider the *988 246 ATTORNEY 
GENERAL'S OPINIONS [VOLUME 67 historiCal 
circumstance of the statute and its legislative history, 
including legislative committees' an~lyses of the le!/' 
islation a_s it went through lh.e enactment process. FN. 

FN7 

As stated by our Supreme Court in County 
of Sacramento v. Hickman (1967) 66 Cal. 
2d 841, 849, fu. 6: . 

"6 We disagree, however, with respondent's 
sweeping assertion that in all cases 'ambigu­
ity is a condition precedent to interpretation.' 
Although this proposition is generally true, 
'The literal meaning of the words of a statute 
may be disregarded to avoid absurd results 
or to give effect to manifest purposes that, in 
the light of the statute's legislative history, 
appear from its provisions considered as a 
whole.; (Silver v. Brown (1966) 63 Cal. 2d 

Page 10 

841, 845 [48 Cal.Rptr. 609, 409 P.2d 689), 
and cases cited.y' 

FN8 Wit_h respect to the foregoing general 
and specific rules of construction, see, e.g., 
Sand v. Superior Court (1983) 34 Cal. 3d 
567, 570-571;People v. Black (1982) 32 Cal. 
3d I, 5;Califomia Teachers Assn. v. San 
Diego Community College Dist. (1981) 28 
Cal. 3d 692;Southem Cal. Gas Co. v. Public 
Utilities Com. (1979) 24 Cal. 3d 653, 658-
659 (statements in legislative · committee'·. 
analyses); Southland Mechanical Construc­
tors Corp. v. Nixen (1981) 119 Cal. App. 3d 
417, 427-428 (statements in legislative 
committee analysis). 

.--_-· - :·' 

We have reviewed available records concerning As­
sembly Bill 2015 for the 1983 legislative session, .' 
which became chapter 680, Statutes" of 1983: Ti1esi''·' 
include the Staff Analysis of the Senate Coinmittee 
on Education (7/13/83); the Ways and Meaii:s'.Com: · 
mittee Summary prepared for the June· 9; ··1983;· hear­
ing; the Legislative Analyst's analyses, dated Jline 6 
and August 19, 1983; the Staff Analysis of the As­
sembly Education Committee; the analysis of the 
Senate Democratic Caucus, dated 8/23/83; and the 
Enrolled Bill Report, dated 9/2/83. 

A review of all these documents demonstrates un­
equivocally that the purpose of the bill was to bring 
California law in conformity with federal law, spe­
cifically the United States Supreme Court decision in 

. Toll. v. Moreno, supra,458 U.S .. 1, as to residence 
requirements for attendance a( public colleges and . 
universities, and also the Court's uecision in Nyquist 
v. Mauclet (1977) 432 U.S. 1 as to student aid. 
FN•The documents are replete with statements to that 
effect. Thus, with respect to the "historical circum­
stances" of the enactment of chapter 1?80, Statutes of. 
1983, this confirms what has been.urged in the argu­
ments presented to us as to Toll v. Moreno. · 

FN9 Nyquist v. Mauclet, supra, 432 U.S. 1, 
held a New York law to be unconstitutional 
as a denial of equal protection which re­
quired "resident aliens" to have applied for 
citizenship in order to qualify for state fi­
nancial assistance for higher education. The 
aliens involved in the suit were legally 
within the United States. Accordingly, the 
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225 Cal.App.3d 972, 276 Cal.Rptr. 197, 64 Ed. Law Rep. 427 
(Cite as: 225 Cal.App.3d 972) 

suit did not involve nor rule upon undocu­
mented or illegal aliens. 

Chapter 680, Statutes of 1983 also amended 
section 69535 with respect to eligibility for 
student aid, requiring that "[a]ll Cal Grant 
recipients sball be residents of California, as 
detem1ined ... pursuant to the provisions of 
Part 41 (commencing with Section 68000)." 
Accordingly, as ro aliens, the student aid 
provision now incorporates by reference 
section 68062. ·· .. 

More importantly, the foregoing documents and 
analyses demonstrate an intent on the part of the Leg­

. islature to exclude from the scope of section 
· · '··" 68062iilegal aliens. Thus, the Staff Anal)'sis 'of the 

Assembly Education Committee stated, inter alia: 

"DIGEST: This bill provides that the deterillillatiori · 
. of residency for legally admitted alien students .be the. · 

same for purposes of: · · · - .. ,•,•.:'_:·:•:•:·.:; .. 

"attendance of [sic] a public postsecondary institu- · 
tion .... " (Emphasis added.) 

And, similarly tbe Ways and Means Conunittee 
Summary stated inter alia: 

"This bill provides that the determination of resi­
dency for legally admilled alien students and out of 
state students be the same fo~ Pllrposes of: 

· "a. attend a rice· at a public postsecondary· institution. 
.. :" (Second emphasis added.) *989 JUNE 1984] 
ATTORNEY GENERAL'S OPINIONS 247 

And finally, the Legislative Analyst's Digests of the 
bill (AB 2015) stated inter alia both.on June 6, 1983 
and August 19, 1983: FNio 

"This bill deletes tbe requirements that aliens be U.S:. 
citizens o.r legally admitted as permanent residents in 
order to be classified as a California resident for pur­
poses of tuition or financial aid. The bill places aliens 
under the same residency requirements as other out­
of-state students, except for alien students who are 
specifically precluded from establishing U.S. resi­
dency under federal immigration law. Alien students 
who would not be eligible for California residency 

under this bill include illegal aliens and students on 
temporary student visas." (Emphasis added.) 

FNl O The bill was enacted on August 29, 
1983 and sentto enrollment on such date. 

Accordingly, the legislative history of section 68062, 
subdivision (h), demonstrates that it was intended 
only to implement federal law as declared by the 
United States Supreme Court in Toll v. Moreno, s11-

pra,458. lJ:~-.1,a,n!'.l. wa~ notil)tended to encompass 
' 'undocume1ited or.'.illegaJ aliens. Thus, insofar as the · 

arguments pro iind con with reference to the question ' 
considered herein may have been said to have been 
evenly balanced. befor.e an examination of the legisla- · 
tive history of Assemb.ly, Bil,1 2015, 1983 Legislative 
Session, this history clearly tips the scales in favor of 
the. conclusion tha~ section 68062, subdivision (h), 
does not' permit -Libdocurnented or illegal" aliens to 
acquiTe%sidency·t'or tuition purposes. FNJJ · 

FN 11 lt"is possible that this interpretati~n of 
. the statute raises constitutional issues of 

equal protection: (See Plyler v. Doe, su­
pra,457 U.S. 202.)We have not been asked 
and have not considered such questions. 

We so conclude. *990 

Cal.App.2.Dist. 
Regents of University of California v. Superior Court 
225 Cal.App.3d 972, 276 Cal.Rptr. 197, 64 Ed. Law 
Rep. 427 . .. . . . 

END OF DOCUMEN'l='·"7' .- .. 
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California Community Colleges 
REVISED 2004-2005 Board Of Governors Fee Waiver Application 

This is an application to have your enrollment fees waived. This FEE WAIVER is for California residents only. If you need money to help with 
books, supplies, food, rent, transportation and other costs, please complele a FREE APPLICATION FOR FEDERAL STUDENT AID (FAFSA) right 
away. Contact the Financial Aid Office for more information. The FAFSA Is available at vNNJ.fafsa.ed.gov or at the Flnam;lal Aid Office. 

9me: SSN# ---------------
First Mldd!o lnJIJel 

Email (If available): ----------------- Telephone Number: ( __ ) _______ _ 

Home Address: ------------------,~---
siroe1 Cit( Zip Cad9 

DateofBirth: ------·----

Has the Admissions or the Registrar's Office determined that you are a California resident? D Yes D No 
Note: Students who are exempted from paying nonresident tuition under Education Code Section 68130.5 (AB 540) are not California 

residents. If you are not a California resident you are not eligible for this fee waiver. Do not complete this application. 

iltvi.8~~-Mi;NITI~®~f!1'.Qf,~t:Bg@~:~IF~RNIN.@:@M~§ffi1§.f.P,.@3.~~§:@f£GHt@lA~~'.~~~~e,@~~i~:tj[l~§1~Q!fiiii!l±lfli~~@;;lWt1~~1!~iP:~~;,;~:;g1§l;;w:12.j:~;,;;:2'.lt 
Recent legislalion (Assembly Biii :205) extends new rights, benefits, responsibilities and obligations .to individu_als in. domestic partnerships registered 
with the California Secretary of Sla[e under Section 297 of the Fainlly Code. If you are in a Registered Domestic Partnership (RDP), you will be 
trealed as an Independent married student to determine eligibility for this Fee Waiver and will need to provide income and household information for 
your domestic partner. If you are a dependent student and your parent is in a Registered Domestic Partnership, you will be treated the same as a 
student with married parenls and inccime-aiid household information will be required for the parent's domestic partner. 
"These new provisions apply to state funded studentflnancial aid ONLY, and not to federal student. financial aid,.. . ... ,_, .. _.,., . . .... · ·'' ,. ' ' . ' ' ,. . ; - ... . . . .·. . .. ..... . ····'···. 

Are you or.your parent in a Registered Domestic Partnership with the California Secretary of Stale under Section 297 of the Family Code? (Answer 
'Yes' if you or your parent are separate.d.fmm_a Registered Domestic Partner but have NOT FILED a Notice of Termination of Domestic Partnership 
with the California Secretary of State's Offic'e:) D Yes D No 
If you answered 'Yes' to the question above treat the Registered Domestic Partner as a spouse. You are required to include your domestic partner's 
income arid:h?Lisehold inicirmaticiri'or your parent;$ domestic p'artner's.income arid household information in Questions 3, 6, 7, 8, 9, 10, 11, 12. 

Student Marlia'I Status: D Single D Married D Divorced O Separated D Widowed 0 Registered Domestic Partnership 

fR~~e~NQ·.~~§.R~§].@Q~J;~f~~~52~.fhlf;~E~lh~'i1J'.i~XBl{f!·~:;j)t\~r~J}~~!.?iTh~\~.;:·~~~tf;Jf~1~t:~~I!~~1~~l':~~~JJ.Jl·~&E~;~·~H.fi~~i~~~~1V~J~&~~~~~~!Ilif~1;~At(~f.ffr~~~~~f.Jf,i:!f~~~f.~.li~f~~W!~,~~}~;~1.&J1~~~!JH·rnlli~ 
A 1. Were you born before January 1, 1981? D Yes D No 

9 2. As of today, are you married or in a Registered Domestic Partnership? (Answer 'Yes' If you are separated but not divorced or have not 
filed a termination notice to dissolve partnership.) D Yes D No 

3. Do you have children who receive more than half of their support from you, or olher dependents who live with you (other than your children 
and spouse) who receive more lhan half of their support from you, now and through June 30, 20057 0 Yes D No 

4. Are you an orphan or a ward of lhe court, or were you a ward of the court until your 18th birthday? D Yes D No 

5. Are you a veteran of the U.S. Armed Forces? D Yes D No 
• If you answered "Yes" to any of the questions 1 • 5, you are considered an INDEPENDENT student and must provide income and 

household information about yourself (and your spouse or RDP If applicable). Skip to Question #8. 
• If you answered "No" to all questions 1 • 5f'co·tnplete'the following questions: · 

6. If your parent(s) or his/her RDP filed or will file a 2003 U.S. Income Tax Return, were you, or will you be claimed on their tax return as an 
exemption by either or both of your parents? O Won'l File D Yes O No 

7. Do you live with one or both of your parent(s) and/or his/her RDP? D Yes O No 
• If you answered "No" to questions 1 • 5 and "Yes" to either question 6 or 7, you must provide income and household Information about 

your PARENT(S)IRDP. Please answer questions for a DEPENDENT student in the sections that follow . 
. 0 If you answered "No" or "Parent(s) won't file" to question 6, and "No" to question 7, you are a dependent student for all student aid 

except this fee waiver. You may answer questions as an INDEPENDENT student on the rest of this application, but please try to get 
your PARENT information and file a FAFSA so you may be considered for other student aid. You cannot get other student aid without 
your parent(s) Information. 

8. Are you (the student ONLY) currenlly receiving monthly cash assistance from: 
TANF/CalWORKs? D Yes D No 
SSl/SSP (Supplemental Security Income/Slate Supplemental Program)? D Yes D No 
General Assislance? D . Yes O No 

A 9. If you are a dependent student, are your parent(s)/RDP receiving monthly cash assislance from TANF/CalWORKs or SSl/SSP as a 
W'. primary source of income? D . Yes D No 

• If you answered "Yes" to question 8 or 9 you are eligible for a FEE WAIVER. Sign the Certification at the end of this form. You are 
required to show current proof of benefits. Ask the Financial Aid Office for the FAFSA to be eligible for other financial aid 
opportunities. 



;ME.rf{ob:s:;·, ;y;::,.: .. ,, . :.;,.)x:~ ··:<\:> ·.· , . - ...... , 
10. D.EPENDENT STUDENT: How many persons are in your pareni(s) household? (Include yourself, your parent(s), and anyone who lives 

with your parent(s) and receives more than 50% of their support from your parents, now and ihrough June 30, 2005.) ___ _ 

11. INDEPENDENT STUDENT: How many persons are in your household? (Include yourself, your spouse, and anyone who lives with you 
and receives more than 50% of their support irom you, now and through June 30, 2005.) ____ _ 

12. 2003 Income Information 

a. /l,djusled Gross Income (If 2003 U.S. Income Tax Reiurri was 
flied, enler the amount from Form 1040, line 34; "i040A, line 21; 
1040EZ, line 4 or Teleille, line I). 

b. All olher Income (Include ALL rnoney earned in 2003 lhai is not 
included in line (a) above. Include TAl~F benefits, dlsabllliy, Social 
Security, child suppori. Include Earned Income Credit (Form i 040 
Lins 63, 1040A Line 65 or 1040EZ Line 8) and Addiiional Child 
Tax Credii (Form 1040 Line 65or1040A Line 42) Ii applicable. 

TOT AL Income ior 2003 (Surn of a ·c b) 

DEPENDENT STUDENT: 
PARENT(S)/ RDP 

INCOME 

$ ______ _ 

$ ______ _ 

$ ______ _ 

INDEPENDENT STUDENT: 
STUDENT ( & SPOUSE'S/ RDP) 

INCOME 

$~---~---~ 
$ 
~~~~----~ 

The Financial Aid Office will review your income and let you know if you qualify for a FEE WAIVER under Method B. If you do not qualify 
using this simple method, you should file a FAFSA. 

.· ... sgEc; l'f'..1.'.!.0L':tl.§Sl.F.lqA.lilQ~.9i:';i.:'..·:;~.! .•.• ,"c;',',i,;if !li''.i:;~· 
13. Do vou have certification from the California Department Guard fa.djuianl General lhat you are 

for a dependent's iee waiver? Submit ceriification. 0 Yes 0 No 

14. fl.re you eligible as 2 recipient oi the Congressional Medal of Honor or as a child of a recipient, or a dependent oi a victim oi the 
September 11, 2001 terrorist attack? Submit documentation from !he Department of Veterans Affairs or the CA Victim Compensation 
and Government Claims Board. 0 . Yes 0 t~o 

15. Are you eligible as a dependent of a deceased law eniorcemenl/fire suppression personnel killed in the iine oi duty? Submit 
documeniaiion irom the public agency employer of record and income information. 0 Yes D No 

o If you answered "Yes" to question 13, 14, or 15, you are eligible for a FEE WAIVER. Sign the Certification at the end of this form. 

CERTIFICATION FOR ALL APPLICANTS: READ THIS STATEMENT AND SIGN BELOW Q 
I hereby swear or affirm, under penally of perjury, that all information on this form is true and complete lo the best of rny knowledge. If asked by an authorized 
official, I agree to provide proof of this information, which rnay include a copy of my and my spouse/registered domestic partner and/or my 
parent's/registered domestic partner's 2003 U.S. lncorne Tax Return(s). I also realize that any false statement or failure to give proof when asked may be cause 
for the denial, reduction, wlihdrawal, and/or repayment of rny waiver. I authorize release of iniorrnalion regarding this application between the college, the college 
district, and the Chancellor's Office of the California Community Colleges. 

Applicant's Signarure Date Parent Signarure (Dependent Students Only) Oeie 

(Revised 2/4/05) 
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67 Ops. Cal. Atty. Gen. 241, 1984 WL 162066 (Cal.A.G.) 

c 
. 67 Ops. Cal. Atty. Gen. 241, 1984 WL 162066 (Cal.A.G.) 

THE HONORABLE ANN REYNOLDS 

Office of the Attorney General 
State of California 

· .. ···Opinion No. 84-101 

June I, 1984 

CHANCELLOR OF'THE CALIFORNIA STATE UNivERSiTY· 

Page I 

THE HONORABLE ANN REYNOLDS, CHANCELLOR OF THE CALIFORNIA STATE UNIVERSITY, has 
requested an opinion on the following question: ·: · · ' " · 

· .... 
Does section 68062, subdivision (h) of the Ed~~ation Code permit undocumented alie~s to establish residence for 
tuition purposes in California's public institutions of higher education? 

CONCLUSION 

The legislative history of Education Code section 68062, subdivision (h), demonstrates that the Legislature did not 
intend to, and the subdivision does not, permit undocumented aliens to establish residence for tuition purposes in 
California's public institutions ofhigher education. 

ANALYSIS 

Section 68000 et seq. of the J::ducation Code [FNI] set forth "uniform student residency requirements.'.' The Legisla­
ture enacted these provisions with the intent that California's "public institutions of higher education shall apply 
uniform rules, as set forth ... therein in determining whether a student shall be classified ai;" a resident or nonresi-' 
dent." (§ 68000.) [FN2] The significance of these rules is that a student who is classified as a "nonresident" must 
pay nonresident tuition in addition to other required fees.(§ 68050.) To be classified as a."resident," a student must 
have been a resident "in the state for more than one year immediately preceding the residency determination date" 
esrablished for the institution. (§§ 68017, 68023 .) The rules set forth for the determination of residence are generally 
those set forth in sections 243-245 of the Government Code for the determination of legal residence or domicile. 
(See§§ 68060-68062.) Some exceptions to residency requirements are also set fmth. (See §§ 68070-68082.) 

The question presented herein is whether section 68062, subdivision (h), permits undocumented aliens to establish 
residence for tuition purposes so they may avoid the payment of the nonresident tuition. That subdivision provides: 

"(h) An alien, including an unmarried minor alien, may establish his or her residence, unless precluded by the 
Immigration and Nationality Act (8 U.S.C. § I IOI, et seq.) from establishing domicile in the United States. 
[FN3] 

For our purposes herein we understand the term "undocumented alien" to mean an alien who cannot prove that he or 
she is in the United States legally. (See, e.g., Plyler v. Doe (1981) 457 U.S. 202, 206, fn. 2:) Accordingly, "undocu-
mented alien" usually refers to illegal aliens. · 
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Subdivisions (h) and (i) were added to section 68062 by chapter 680, Statutes of 1983. That chapter also repealed 
section 68076, which had been the provision of law for detennining the ability of alien students to establish resi-
dency status for tuition purposes. ~ection 68076 provided: · 

"A student who is an adult alien shall be entitled to resident classification if he has been lawfully admitted to the 
. United States for pennanent residence in accordance with all applicable laws of the United States; provided, 
that he has had residence in the state for more than one year after such arnnission prior to the residence detenni­
nation date for the semester, quarter or tenn for which he proposes to attend an institution." (Emphasis added.) 

*2 It is thus seen that prior to January I, 1984, the effective date of section 68062, subdivision (h), an adult alien 
[FN4] could establish residence only if he or she was "lawfully admitted to the United States" and such lawful ad­
mission was "for pennanent residence" in accordance with all laws of the United States, viz, the Immigration and 
Nationality Act, 8 U .S.C.A. § 1101, et seq. Consequently, under prior !_aw, there was clearly no provision .for an. un-
documented alien or an illegal alien to establish residence for tuition purposes. · 

The wording of the prior law had its roots in the Immigration and Nationality Act. As succinctly set forth in a rela-
tively recent law review note: · · · 

"Urliier the Immigration and Nationality Act, 8 u.s.c. §§ 1101-1503 (1976), an ~alien' is defill'elr~s 'ariy person 
not a citizen or national of the United States.' ld. § l 101(a)(3). Two classes of aliens exist under the Act: immi­
grant or resident aliens, and nonimmigrant aliens . .lmmigrantaliens ar6'those:admitted to:pennanent residence. 
Id. § 115l(a). Ncinimmigrant aliens are generally admitted only for temporary periods and include students, 
tourists, diplomats, and temporary workers. Id. § 1 JOJ(a)(l5). Aliens may also be admitted under the parole 
power of the.Attorney.General. Id. § l 182(d)(5)." (Note: .Equal Treaunent of Aliens, 31 Stan.L.Rev. 1069, fn. 
2.) . . . 

Consequently, the thrust of section 68076 was that immigrant aliens could establish residence but nonimmigrant 
. aliens, although lawfully admitted, could not. The latter category of aliens were here for temporary or presumptively. 

not permanent residence. And, as already noted, undocumented aliens clearly were excluded under the statutory lan­
guage. 

With this background we now undertake the task of construing the 1983 legislation. Two basic approaches have 
been suggested. In support of the conclusion that undocumented or illegal aliens may establish residence under sub­
division (h) of section 68062, it is urged that the subdivision is clear on its face. It is pointed out that the law no 
longer provides that an alien must have been "lawfully admitted"; that it merely uses the unmodified noun "alien" in 
conjunction with the proviso tbaphe alien must not be "precluded by the lmrnigration and Nationality Act ... from 
estab.lishing d_qmicile in the United States." It is further pointed out that nothing in the Immigration and ,Nationality 
Act expressly precludes an illegal alien from. establishing a domicile. (See Cabral v. State Bd. of Control (1980) 112 
Cal.App.3d !012, 1016-!017, fu. 5.) Fin~!ly, it iD pointed out that under the case law, aliens, both legal (if not in 
rionimmigrant categories specifically requiring an intent to retain a foreign domicile) and illegal or undocumented, 
may establish a domicile of choice. (See Toll v. Moreno (1982) 458 U.S. 1, nonimmigrant alien holding G-4 VISA 
may establish domicile in United States; Plyler v. Doe, supra, 457 U.S. 202, 227, fn. 22, "illegal entry into the coun­
try would not, under traditional criteria, bar a person from obtaining domicile within a State"; Cabral v. State Bd. of 
Control, supra, 112 Cal.App.3d 1012, illegal aliens could establish residence (domicile) for purposes of Victims of 
Violent Crimes Act; Rzeszotarski v. Rzeszotarski (D.C.App.1972) 296 A.2d 431, 435, husband's "lack of status" 
under immigration laws irrelevant to issue of domicile ·for purposes of obtaining divorce; Seren v. Douglas 
(Colo.App.1971) 489 P.2d 601 "student could establish intent to be domiciliary of state for tuition purposes as soon 
as student visa.expired.) 

"3 In support of the conclusion that subdivision (h) of section 68062 does not permit an illegal or ~nciocumented 
alien to establish residence for tuition purposes, it is urged that the sole reason for the repeal of section 68076 and 
the enactment of subdivision (h) of section 68062, was to conform California law to the recent decision of the 
United States Supreme Court in Toll v. Moreno, supra, 45_8 U.S. 1. 
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That case held that nonimmigrant aliens (i.e., those not admitted for pennanent residence) holding a G-4 visa (offi­
cers or employees of certain international organizations and their families) were not precluded by the Immigration 
and Nationality Act from establishing a domicile in the United States. Accordingly, the Supreme Court held that 
under the Supremacy Clause (U.S.Const., art. VI, cl. 2), the State of Maryland, which predicated in-state status for 
tuition purposes at the University of Maryland· on domicile, could not bar "G-4 [ [FN5]] aliens (and their depend-· 

. ents) from acquiring in-state status." (Id., at p. 17.) · · · 

Jn reaching its decision with respect to the ability of G-4 visa holders and their dependents to establish domicile in 
the United States, the Court relied upon its prior decision in the same litigation to that effect, Elkins v. Moreno 
(1978) 435 U.S. 647. ln that case the Court noted that, with respect to some nonimmigrant categories, Congress had 
specifically provided that such aliens were admitted on the condition that they did not intend to abandon their for­
eign residence, e.g.; vis.itors to the Ui1ited States, students, aliens in "immediate and continuous transit,"· vessel 
crewman "who intends to land temporarily," and temporary workers having a residence in a foreign country; that, 
accordingly, such non immigrants could not establish a domicile in the United States, absent an adjustment of status. 
From such specific provisions, the court implied an ability of other nonimmigrant aliens, such as G-4 VISA holders, 
to be capable of becoming domiciliaries of Maryland. (Id., at pp. 665-668.) Thus in Toll v. Moreno, supra, the Court 

. stated:. ;... ·. , .... · · · .... , .,. .. · · ---. · 
"The Immigration and 1>:1ationality Ac\ of 1952, 66 Stat. 163, as amended, 8 U.S.C. § 1101 et seq. (1976 ed. and 
Supp. IV), _r~presen_\5 ,:a.c,9_mprehensive .. and complete code covering all aspeci of admission of aliens to this 
country, wheth.er for business or pleasure, or as immigrants seeking to become pennanent residents.' Elkins v. 
Mor~no, 435 U.S., at 664, Th.e Act recognizes two basic classes of aliens, immigrant and nonimmigrant. 19 With 

.respect to the nonimrnigrant class; the.-Act·esfal:ilishes va1'io"us categories, the G-4 category among them. For 
many-of these nonimmigrai:it categories, Congress has precluded the covered alien from establishing domicile in 
the. United States. Id., at 665.20 But significantly, Congress has allowed G-4 aliens-employees·ofvarious inter­
national organizations, and their immediate families-to enter the country on terms pennitting the establishment 
of domicile in the United States. Id., at 666. In light of Congress' explicit decision not to bar G-4 aliens from 
acquiring domicile, the State's decision to deny 'in-state' status to G-4 aliens, solely on account of the G-4 
alien's federal immigration status, surely amounts to an ancillary 'burden not contemplated by Congress' in ad­
mitting these aliens to the United States .... "{Id., at pp. 13-14, emphasis added. Fns. omitted.) 

... 
*4 The argument in support of the second position, that is, that section 68062, subdivision (h), does not pennit un­
documented aliens to establish residence for tuition purposes, points out the underscored language above as being 
the source of the language contained in subdivision. (h) that an alien may establish residence "unless precluded by 
the Immigration and Nationality Act (8 U.S.C. § 1101 et seq.) from establishing domicile in the United States." The 
argument then urges that such fact fortifies the basic contention that subdivision (h) was enacted merely to confonn 
California Jaw with the Supreme Court's decision in Toll v. Moreno. Accepting this as true, the argument proceeds 
to point out that the terminology of both Toll v. Moreno and subdivision (h) refers to the establishment of domicile 
in the United States, not domicile in the state. Accordingly, as we understand the argwnent, subdivision (h) requires 
a determination of domicile under federal law, viz, the Immigration and Nationality Act. The argument urges that 
that act contemplates the establishment of "lawful domicile" when domicile is a relevant consideration under the act. 
(See, e.g., Lok v. 1.N.S. (2d Cir.1982) 681 F.2d 107, 109-1l0.) Therefore, the argurne~t c~nclude.s, an undocu~ 
rhented or illegal alien is precluded under the federal act from establishing a domicile iI1 the United States. [FN6] 

Without any further evidence of legislative intent, both arguments for and against construing section 68062, subdivi­
sion (b), as permitting undocumented aliens to qualify as residents for tuition purposes in California colleges and 
universities are fairly evenly balanced. The literal wording of the statute arguably permits the construction that they 
may qualify. However, taking into consideration {I) the prior laws in California, and (2) the timiI1g of the 1983 
amendments with the decision in Toll v. Moreno, supra, 458 U.S. 1, such arguably evinces an iI1tent on the part of 
the Legislature to deal only with the problem of noninunigrant, and hence legal, aliens such as G-4 visa holders and 
their dependents. · 
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In construing a statute, the primary consideration is to attempt to ascertain the intent of the Legislature in order to 
effectuate the purpose of the law. Although normally a statute which is clear and unambiguous is to be construed 
according to its plain meaning, this is not the case if to do so will lead to absurd results or will be conn·ary to the 
manifest intent of the Legislature. Accordingly, we need not concern ourselves herein with whether section 68062, 
subdivision (h), is or is not ambiguous. We may construe the enactment in accordance with the discernible intent of 
the Legislature even if the statute is unambiguous. [FN7]. ln so doing, we can consider the historical circumstance of 
the statute and its legislative history, including legislative committees' analyses of the legislation as it went through 
the enactment process. [FN8] 

We have reviewed available records concerning Assembly BiU 2015 for the 1983 legislative session, which became 
chapter 680, Statutes of 1983. These include the Staff Analysis of the Senate Committee on Education (7/13/83); the 

,., ··:-·;:::, W.ays and· Means:Committee0 Sumrnary:prepared:for.:the,.June 9, 1983, hearing; the Legislative Analyst's analyses, 
. ';;dated.June. 6·.and August 19, 1983; the Staff Analysis of the Assembly Education Committee; the-analysis of the 

Senate Democratic Caucus, dated 8/23/83; and the Enrolled Bill Report, dated 9/2/83. 

••. ~: " •• :~·. <. ' .~ :: 1·-

*S A review of all these documents demonstrates unequivocally that the purpose of the bill was to bring California 
lav-•·in conformity with federal law, sper..ifically the United States Supreme Court decision in Toll v. Moreiio, supra; . 
45 8 U.S. 1,. as to residence requirements for attendance at public colleges and universities, and also the Court's deci-

.... ,,: . ·'' >.,sion:in Nyquist v. Mauclet (1977) 432 U.S. l as to student aid. [FN9] The documents are replete with statements·to 
'>;':,· • ., .• ,,.,..:>:'."1that'ieffect'. Thus, with respect to the "historical circumstances" of the enactment of chapter 680, Statutes ofl983, · 

· this confirms what has been urged in the arguments presented to us as to Toll v. Moreno. · 

More importantly, the foregoing documents and analyses demonstrate an intent on the part of the Legislature to ex­
clude" from the scope of section 68062 illegal aliens. Thus; the Staff Analysis oftbe Assembly Education Committee 
stated, inter alia: 

"DI GEST: This bill provides that the determination ofresidency for legally admitted alien students be the same 
for purposes of: 
"attendance of [sic] a public postsecondary institution .... " (Emphasis added.) 

And, similarly the Ways and Means Committee Summary stated inter alia: 
"This bill provides that the determination of residency for legally admitted alien students and out of state stu­
dents be the same for purposes of: 
"a. attendance at a public postsecondary institution .... " (Second emphasis added.) 

And finally, the Legislative Analyst's Digests.9fthe bill (AB 2015) stated inter alia both on June 6, 1983 and August 
19, 1983: [FNJO] . . . . . . .. . . . . _ . . 

"This bill deletes the requirements that aliens be U.S. citizens or legally admitted as permanent residents in or­
der ·to be classified as·ri California resident for purposes of tuition or financial aid. The bill places aliens under 
the same residency requirements as other out-of-state students, except for alien students who are specifically 
precluded from establishing U.S. residency under federal immigration law. Alien students who would not be 
eligible for California residency under this bill include illegal aliens and students on temporary student visas." 

. (Emphasis added.) 

Accordiilgly, the legislative history of section 68062, subdivision (h), demonstrates that it was intended only to im­
plement federal law as declared by the United States Supreme Court in Toll v. Moreno, supra, 458 U.S. l,_ and was 
not intended to encompass undocumented or illegal aliens. Thus, insofar as the arguments pro and con with refer­
ence to the question considered herein may have been said to have been evenly balanced before an examination. of 
the legislative history of Assembly Bill 2015, 1983 Legislative Session, this history cle~rly tips t~e scales in '.avor ~f 
the conclusion that section 68062, subdivision (h), does not permit undocumented or illegal aliens to acqmre resi­
dency for tuition purposes. [FN 11] 

· We so conclude. 
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JOHN K. VAN DE KAMP 
Attorney General 

*6 CLAYTON P. ROCHE 
Deputy A norney General . 

[FNl]. All section references are to the Education Code unless otherwise indicated. 

Page 5 

[FN2]. These rules are applicable to the University of California only to the extent adopted by the Regents. ( § 
68134.) 

[FN3]. Subdivision (i) then states: 
"The residence of an unmarried minor shall be derived from his or her parents pursuant to the provisions of 
subdivisions (f) and (g)." 

[FN4]. :The statute appears to have been silent with. respect to unmarried 1ninor aliens . 
. - ' - . 

[FN5]. G-4 visas are issued to nonimmigrant aliens who are officers or employe~s of certain international organiza­
tions and to members of their immediate families. (8 U.S.C. ·§ 1101(a)(l5)(G)(iv).) . 

... -CFN6]. An alternate conclusion to be drawn from the wording of subdivision (h) which occurs to l!S is that_ the-Immi' · 
gration and Nationality Act, !IS construed by the Supreme Court, insofar as it either precludes or pennits the estab­
lishment of a domicile, does so only with respect to nonimmigrant, or legal, documented aliens. Accordingly, the . 
language of section 68062, subdivision (h), was intended to refer solely to documented aliens. In short, tbe federal 
act does not purport to deal with the question of the establishment of a domicile on the part of undocumented aliens. 
See Cabral v. State Bd. of Control, supra, 112 Cal.App.3d 1012, 1017, at fn. 5. This approach is more consistent 
with tbe argument that the 1983 legislation was merely intended to confonn California law with Toll v. Moreno. 

[FN7]. As stated by our Supreme Court in County of Sacramento v. Hickman (1967) 66 Cal.2d 841, 849, fu. 6: 
"6 We disagree, however, with respondent's sweeping assertion that in all cases 'ambiguity is a condition prece­
dent to interpretation.' Although this proposition is generally true, 'The literal meaning of the words of a statute 
may .l:Je. disregarded to avoid absurd results or to give effecH_o manifest purposes that, in the light of the statute's 
legislative history, appear from its provisions considered as a.whole.' (Silver v. Brown (1966) 63 Cal.2d 841, _ 
845 [48 Cal.Rptr. 609, 409 P.2d 689], and cases cited.)" 

[FN8]. With respect to the foregoing ge~eral and specific rules of construction, see, e.g., Sand v. Superior Court 
(1983) 34 Cal.3d 567, 570-571; People v. Black (1982) 32 Cal.3d 1, 5; California Teachers Assn. v. San Diego 
Community College Dist. (1981) 28 Cal.3d 692; Southern Cal. Gas Co. v. Public Utilities Com. (1979) 24 Cal.3d 
653, 658-_659 (statements in legislative committee analyses); -Southland ·Mechanical Constructors Corp. v. (1981) 
119 Cal.App.3d 417, 427-428 (statements in legislative committee analysis). 

[FN9]. Nyquist v. Mauclet, supra, 432 U.S. I, held a New York law to be unconstitutional as a denial of equal pro­
tection which required "resident aliens" to have applied for citizenship in order to qualify for state financial assis­
tance for higher education. The aliens involved in the suit were legally within the United States. Accordingly, the 
suit did not involve nor rule upon undocumented or illegal aliens. · 

Chapter 680, Statutes of 1983 also amended section 69535 with respect to eligibility for student aid, requiring that 
"[a)ll Cal Grant recipients shall be residents of California, as determined ... pursuant to the provisions of Part 41 
( conunencing with Section 68000)." Accordingly, as to aliens, the student aid provision now incorporates by refer­
ence section 68062. 
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[FN IO]. The bill was enacted on August 29, 1983 and sent to enrollment on such date. 

[FN 11 ). lt is possible that this interpretation of the statute raises constitutional issues of equal protection. (See Plyler 
v. Doe, supra, 457 U.S. 202.) We have not been asked and have not considered such questions. 

67 Ops. Cal. Atty. Gen. 241, 1984 WL 162066 (CaLA.G.) 
END OF DOCUMENT 
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San Diego 

SixTen and Associates, 
Mandate Reimbursement Services 

KEITH B. PETERSEN, MPA, JD, President 
E-Mail: Kbpsixten@aol.com 

EXHIBIT D 

5252 Balboa Avanue, Sulla 900 
San Diego, CA 92117 
Telephone: (858).514-8605 
Fex: (858) 514-8645 

Sacramento 
3841 North Freeway Blvd., Suite 170 

Sacramento, CA 95834 
Telephone: (916) 565-6104 

Fax: (9i 6) 564·6103 

February 6, 2009 

Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 . . ··. - ', ,• ·'· ~.', 

RE: 02-TC-21 
Contra Costa Community College District · · 
Tuition Fee Waivers · , 

' ' 

Dear Ms. Higashi:. 

RECEIVED 
· .:··. ..,, FEB :o 6 2009 · 

. '! ' 

COMMISSION ON 
.. STATJ: MANnATr;-~ · 

I have received the Commission Draft Staff Analysis (DSA) issued on December 4, 
2008, to which I respond on behalf of the test claimant. 

Member of Armed Forces{Education Code Section 68075:.California Code 
Regulations, Title 5. Sections 54042 & 54050) · · 

The DSA (41) concludes that section 54042 is no.ta state-mandated new program or 
. higher level of ser;vice. The.-DSA inte~prets the language of Section 54042 ·where the 
student "should" produce.evidence as not requiring the studenUopro.duce evidence of. . 
the date of assignment to Califo~ilia. Section 54042 states as follows, "A student 
claiming applic~tion of section 68075 of the Education Code must provide a statement 
from the student's commanding officer or perscmnel officer that the student's·· --
assignment to active duty in this state is not for educational purposes. The student 
should also produce evidence of the date of assignment to California." (Emphasis 
added.) 

The DSA's interpretation is inaccurate. Section 54042 requires a student to provide a 
statement from the student's commanding officer or personnel officer with the word 
"must." The second sentence of Section 54042, where the student "should" produce 
evidence, is an additional requirement arising from the first requirement in which the 
student needs to have a written statement.Therefore producing evidence of the date of 
assignment to California is required because it stems from the requirement to provide 
the written statement from the commanding officer or personnel officer. 
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The DSA (41) states that under current CCR Section 54050, a student who is a military 
member on active duty is entitled to resident classification for the purpose of 
determining the amount of tuition and fees, and the exemption from nonresident tuition 
is indefinite under the current regulation for undergraduates. However, itconcluded that 
ifthe student is never reclassified as a resident, this may mean a lower level of service. 
than µnder prior law, and therefore section 54050 does not impose a state mandated 
new program ofhigher level of service. This condusion is ambiguous and unclear. 
"[M]ay mean a lower level of service than under prior law" does not state whether there 
is a lower orh;igher level of service. - ·· · 

Nonresident California High School Graduates (Education Code Section 68130.5. 
California·c·aae 'Regulations, Title 5, Section 54045.5. subdivisic'm (b) & Chancellor's 
Office Document) - -

The DSA (50) concluded that the following phrase in subdivision (b) of section 54045.5 
is not a state mandate: ''Any student seekihg <iii exemption under subdivision (a) 
services ... may be required to provide documentation in addition to the information 
required by the questionnaire as necessary to verify eligibility for an exemption." The 
DSA concluded that since the regulation does not expressly require the submission of 
additional documentation, any such documentation would be required at the discretion A 
of the community college and therefore is not a ·state mandate, · W 

The DSA (50, 51) also determined that the Chancellor's Office "Revised Guidelines and 
Information on AB540" ("Chancellor's Document'.') is an "executive order" within the 
meaning of Government Code Section 17516, which imposes several new 
requirements in addition to the statutes or regulations. lt found that because neither the 
regulation nor the Chancellor's Document require additional-documentation be · 
provided, obtaiqing thE?! _additi.ooal-docume.ntation is not_ mandated by the state. -

.. '. I .: 

However, the district is practically compelled to pursue additional verification if it is in 
pos_session of conflicting information :regarding any aspect of student eligibility. 1 If there 
is conflicting information on a student'.s questionnaire thatresults in the district not . 
being able to determine the. eligibility of the student, the district would be unable. to 
comply with the state mandate that requires the district to weigh the questionnaire·_ 

lCalifornia Community College Chancellor's Office Revised Guidelines and 
Information on AB540: Exemption from Nonresident Tuition, dated May 2002, note 17 
on page 3: 

if the district is in possession of conflicting information regarding any aspect of 
the student-eligibility, the district should pursue additional verification (e.g. high school 
transcript, diploma, etc) to resolve discrepancies prior to granting this exemption." 
£emphasis added.] 

660 



Paula Higashi, Executive Director 3 February 6, 2009 

information properly. The District's decision to grant or deny eligibility in the face of 
conflicting information would be arbitrary and a statutory violation. The Chancellor's 
Document language reinforces this when it states that the district should.pursue 
additional verification to resolve discrepancies prior to granting this exception. 
Therefore, the district is practically compelled to obtain additional verification if the · 
district is in possession ofconflicting information. 

Seeking Reimbursement from Students Whose Certification is Determined to be False 
(Chancellor's Office Document) 

. The DSA (52)f;~~~i"th~t·~~~ki'ng ri:;iini~yr~ernent from .. stuq(3nt~ ~hen the certifice1tion is 
determined to be false is not mandated by the state. The DSA interprets the language 
of Pf!! ragrCiph 38 on: p(3ge 6 ·in the. Chancellor~§ Docun:i.~pt El~, ~tating ttiat althclLig h the 
stuqent is liable fo~ tl:le,.[$P,E:!Xfl1,8.flt ~P~€l run.d.~! ~ngJhEtfli§,!rict i~ .em~itl.E!9 tp,.th.~}LJP.~.?., .. 
the districti~ not re.g~ir~d)o c~lleet thet:ti This int!frprfitatjcin is·c9ntradictory because · 
the styc;lent'.s liability)!? pnly as good as the d i.st~ict's apility topollect. If the district is not 

.. , required ,t() 9ollect the func:ts, th~n there is . .no pointin bo,lding the .student lia~le in the 
first place because it ip very unlikE!IY that the student wili volt.mtar,ily,pay.the fees without 
. any action ciri the cilstrict's pa'r(ttie district is "p'rac;ticaliy cqrnpelie,q, fo. implement .. ·•. 
procedures and condu.ct disc.iplinary proceedings for seeking reimburseme11i C?f. fel.j! 
waivers when a student's certification is found to be falsified, because otherwise the 
district would be unable to collect the fees to which it is entitled. 

In addition, the distr.ic:t has a i;luty to h;:ive souncl fiscal management practices and 
manage resources wh:;ely under Education Code Section 41020(ei)2

• The failure to take 
action.to collectfunds it is now entitled to under the Chancellor's Document would . 
violate these ·principles. Thus, by creating the districts' entitlement to these funds, the 

. G~anc~Uor's Document practically compels the districts to collect them. 

Loss of Nonresident Tuition Fees (Education Code Sections 68074, 68075.5, 68076, 
68077, 6807B(b), 68082;"68083'. 68084; 68130.5; and ·california Code of Reciul8.tions. 
Sections 54045, subdivisions (b) and (c), and 54045.5) 

The DSA (53) relied on County of Sonoma v. Commission on State Mandates, 84 . . 
Cal.App.4th 1264 (2000), in finding that the loss of nonresident tuition fees for either 
classifying students as residents or exempting them from paying nonresident tuition did 
not impose reimbursable costs. However, County of Sonoma is not applicable because 

2California Education Code Section 41020, subdivision (a): 

"It is the intent of the Legislature to encourage sound fiscal management 
practices among local educational agencies for the most efficient and effective use of 
public funds for the education of children in California by strengthening fiscal 
accountability at the district, county, and state levels." 
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this test claim 'has nothing to do ·with the legislature's power t() determine budgets and 
shift funds which was the dis positive issue of that case. 3 Rather than taking away 
funding previously allocated to the districts, the test claim statutes prohibit the districts 
from imposing fees they were previously permitted to receiver. . . ' . . . . . . . . 

' . 

Districts are required to expend funds to educate students cif the district. The loss of 
nonresid.ent tuiticm fees for either cjassifying students as. residents or exempting tht:lm 
from paying nonresident tuition does not merely shift funds, but also prohibits revem'.fes 
from being collected. The tuition fee waivers restrict the ability to raise local revenue 
withcilit giving the ability to turn away these students, therefore the loss of nonresident 
tuitioh,fees is an increased cost within the ITieankig' of Article XIII B, Sectfon 6. 

,.• . ·,. . 

e 

: .'" :L ·:,::':::E.duCatiori''Code~Section'7.6000ifequir'es'.admission·of qualified residents.~nd.permits .. ; ... 
the adfnission·of nonresidents: '·By.ctiah'ging•the.ClassificatiOn of nonresiclents kt. :::.~·-· -·-- .. :·: ... 
resider\ts,'°the test Ciaim statGfos take away the d.istrict's right to turn away these 

;· ,c ·, ... ( ~ : .. < stuC:l'~nts> A"s a result, ff\e'qisfricl h~s an a'dditional bufden and cibligcitibr'ifo educate 
~.:::!·:::! ·; '''"ifhese1itudents ariCI must incur costs in addition to the loss of revenue from waiving the . · "" .. 

tuition fee.for: reclassified students. the bverali educational services niust be '' 
:··· .. ·.·. ·: ·. : ·,· rrfaihtaihed for nonresidents at a reduced fee. Thus, the loss of nonresident tuition fees · .. c ':::::·.:· :<·. 

··. is· reimbursal:lle. · · · 

CERTIFICATION 
' ' 

I certify by my signature below, under penalty of perjury under the laws of the State of 
California, that the statements made in this document are true and complete'to the best 
of my own personal knowledge or information and belief . 

. -,, . . . . 

··Sincerely, · ·· · · ·· 

.. ~·.·-.. ~·.· .. · .... 
. . .. 

. . ' 

Keith 8, Petersen 

Attachments 

C: Per Mailing List Attached 

3 County of Sonoma v. Commission on State Mandates, 84 Cal.App.4th 1264, · 
1289 (2000): 

"Thus, the only issues. pr0µi~~ly, b13fore us are those bearing on_ the question ~f 
whether the decision to reallocate a portion Qf property tax revenues m the challenged. A. 
years results in a state mandated cost for a new program or higher level of service such ,., 
that subvention is required." ·. 
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1 
2 

DECLARATION OF SERVICE 

• 6 

Re: Test Claim 02-TC-21 
Contra Costa Community College District 
Tuition Fee Waivers 

7 I declare: 
8 
g I am employed in the office of SixTen and Associates, which is the 

1 o appointed representative of the above named claimants. I am 18 years of 
11 age or older and not a party to the entitled matter. My business address is 
12 3841 North Freeway Blvd, Suite 170, Sacramento, CA 95834. 
13 
14 
15 
16 

On tlie date indicated below, I served the attached letter dated February . 
1 o .. 2009, to Paula Higashi, Executive Director, Commission on State 
M~ndates, to the Commission mailing list dated 12/04/2008 for this test 

. ·' .:· claim, and to: ·· · · · · 
18 
19 Paula Higashi, Executive Director 
20 ... ·.~ornmission on State Mandates 
21 980 Ninth Street, Suite 300 
22 ·Sacramento, CA 95814 

• 25 
26 
27 
28 
29 
30 

~ 
I 

~L 
.. 33. 

34 
35 
36 
37 
38 
39 
40 
41 
42 

' 

0 

0 

U.S. MAIL: I am familiar with the business 
practice at SixTen and Associates for the 
collection and processing of 
correspondence for mailing with the 
United States Postal Service. In 
accordance with that practice, 
corresponden~e placed in the internal mail 
collection system at SixTen and 
Associates Is deposited with the United 

. States Postal Service that same day in the· 
ordinary course of business. 

OTHER SERVICE: I caused such 
envelope(s) to be delivered to the office of 
the addressee(s) listed· above by: 

(Describe) 

0 

D 

0 

FACSIMILE TRANSMISSION: On the 
date below from facsimile machine 
number (858) 514-8645, I personally 
transmitted to the above-named person(s) 
to the facsimile number(s) shown above, 
pursuant to California Rules of Court 
2003-2008. A true copy of the above-

. described document(s) was(were) 
. transmitted by facsimile transmission and . 

the transmission was reported as 
complete and without error. 

A copy of the transmission report issued 
by the transmitting machine is attached to 
this proof of service. 

PERSONAL SERVICE: By causing a true 
copy of the above-described document(s) 
to be hand delivered to the office(s) of the 
addressee(s). 

43 I declare under penalty of perjury under the laws of the State of California that the 
44 foregoing is true and correct and that this declar executed on February 6, 2009, 
45 at Sacramento, California. 
46 

8 
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