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Labor Code Section 3212.1

Statutes 1982, Chapter 1568
Statutes 1984, Chapter 114
Statutes 1988, Chapter 1038
Statutes 1989, Chapter 1171
Statutes 1999, Chapter 595 {(AB 539)
Statutes 2000, Chapter 887 (SB 1820)

Cancer Presumption (K-14)
(02-TC-15)

Santa Monica Community College District, Claimant

EXECUTIVE SUMMARY
Background

This case addresses an evidentiary presumption in workers compensation cases given to certain
firefighters and peace officers that develop cancer during employment.

Generally, before an employer is liable for payment of workers compensation benefits, the
employee must show that the injury arose out of and in the course of employment, and that the
mjury was proximately caused by the employment. The burden of proof is normally on the
employee lo show proximate cause by a preponderance of the evidence.

The Legislature eased the burden of proving industrial causation for certain public employees
that provide vital and hazardous services by establishing a series of evidentiary presumptions. In
1982, the Legislature enacted Labor Code section 3212.1, which provided a limited presumption,
easing the burden of proving industrial causation for specified firefighters that developed cancer
during the period of employment. In 1989, certain peace officers were also given the cancer
presumption. In these cases, there was a presumption that the cancer arose out of and in the
course of employment, and the employer was liable for full hospital, surgical, and medical
(reatment, disability indemnity, and death benefits, if the firefighter or peace officer could show
that he or she was exposed, while in the service of the department or unit, to a known carcinogen
and that the carcinogen was reasonably linked to the cancer,

On May 27, 2004, the Commission adopted a statement of decision denying a similar test cluim
on Labor Code section 3212.1, as amended by Statutes 1999, chapter 595, Statutes 2000,
chapter 887 (Cancer Presumption for Law Enforcement and Firefighters, CSM 01-TC-19.) The
Commission found that the express language of Labor Code section 3212.1 does not impose any
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workers compensation claim and prove that the injury is non-industrial remains entirely with the
local agency, as it has since Labor Code section 3212.1 was enacted in 1982.! .

In the present case, the claimant, a community college district, contends that the test claim statute
imposes a reimbursable state-mandated program by, in part, requiring school districts and
community college districts to pay additional costs of claims caused by the shifting of the burden
of proof of the cause of the cancer from the police officer employee to the district.

Conclusion

As described in the analysis, staff concludes that school districts and community college districts
are not eligible claimants for this test claim because the test claim statute, Labor Code section
3212.1, does not provide a rebuttable cancer presumption to employees of a school district or
community college district,

Assuming for the sake of argument only that Labor Code section 3212.1 applied to peace officers
or firefighters employed by school districts and community college districts, staff further
concludes that Labor Code section 3212.1 is not subject to article XIII B, section 6 of the
California Constitution because it does not impose a mandate on school districts and community
college districts.

Staff Recommendation

Staff recommends that the Commission adopt the staff analysis and deny this test claim.

' Exhibit F.
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STAFF ANALYSIS
Claimants
Santa Monica Community College District

Chronology

02/27/03 . Claimants file test claim with Commission

03/12/03 Test claim deemed complete

04/16/03 Department of Finance requests extension of time to file comments on test claim
04/17/03 Request for extension of time is granted 7
05/15/03 Department of Finance requests extension of time to file comments on test claim
05/16/03 Request for extension of time is granted

06/12/03 Department of Finance files comments on test claim

06/30/03 Claimant files rebuttal
06/02/04 Draft staff analysis is issued
06/17/04 Claimant files comments on draft staff analysis

Background

This case addresses an evidentiary presumption given to certain firefighters and peace officers in
workers compensation cases. Normally, before an employer is liable for payment of workers
compensation benefits, the employee must show that the injury arose out of and in the course of
employment, and that the injury was proximately caused by the employment. The burden of
proof is normally on the employee to show proximate cause by a preponderance of the evidence.’

The Legislature eased the burden of proving industrial causation for certain public employees
that provide vital and hazardous services by establishing a series tofprr::sumptions.3 In 1982, the
Legislature enacted Labor Code section 3212.1, which provided a limited presuniption, easing
the burden of proving industrial causation for specified firefighters that developed cancer during
employment. In 1989, certain peace officers were also given the cancer presumption. In these
cases, there was a presumption that the cancer arose out of and in the course of employment, and
the employer was liable for full hospital, surgical, and medical treatment, disability indemnity,
and death benefits, if the firefighter or peace officer could show that:

e He or she was exposed, while in the service of the department or unit, to a known

carcinogen as defined by the International Agency for Research on Cancer, or as defined
by the director; and that

* Labor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of
the evidence as such evidence, “when weighed with that opposed to it, has more convincing
force and the greater probability of truth. When weighing the evidence, the test is not the
relative number of witnesses, but the relative convincing force of the evidence.”

? See, Labor Code sections 3212, 3212.1 - 3212.7, and 3213.
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¢ The carcinogen is reasonably linked to the disabling cancer.

Labor Code section 3212.1 further provided that the presumption of industrial causation was .
disputable and could be controverted by the employer by other evidence that the cancer was
caused by non-industrial factors.*

Following the enactment of Labor Code section 3212.1, the courts struggled with the employee’s
burden of proving that the carcmogen was reasonably lmked to the cancer. In Zipton v. Workers'
Compensation Appeals Board®, the survivors of a firefighter, who died at age 39 of metastatic
undifferentiated epithelial cancer, were held ineligible for workers compensation benefits
because the nature of the diagnosis made it impossible to reasonably link the carcinogens and the
cancer. Metastatic cancer is a secondary cancer growth that migrates from the primary site of the
disease to another part of the body. The primary site of the disease was unknown.’ The court
stated the following about the reasonable link requirement:

While the legislative history reveals an intent on the part of the Legislature to
ease the burden of proof of industrial causation by removing the barrier of
proximate cause, in application a reasonable link requirement is no less than the
logical equivalent of proximate cause. Moreover, we discem that the
requirement was precipitated by a fear of financial doom [by self-insured state
and local agencies], but that this fear may be unfounded.

In summary, it may be that there is no purpose to be served by the reascnable
link requirement. If indeed metastatic cancer, primary site unknown, is a
common medical diagnosis in cancer cases, and therefore results in a pattern of
defeating cancer claims of firefighters and police officers by requiring a burden
of proof which is medically impossible to sustain, the Legislature may wish to
reexamine the reasonable link requirement.’

In a case after Zipton, the First District Court of Appeal noted that Labor Code section 3212.1
does not provide the same level of presumption enumerated in other presumption statutes
Rather, Labor Code section 3212.1 contained a “limited and disputable presumption.”® The
court also disagreed with the interpretation in Zipton that the reasonable link standard was the
same as the proximate cause standard. The court held the following:

* The courts have described the rebuttable presumption as follows: “Where facts are proven
giving rise to a presumption ..., the burden of proof shifts to the party, against whom it operates
[i.e., the employer), to prove the nonexistence of the presumed fact, to wit, an industrial
relationship.” (Zipton v. Workers' Compensation Appeals Board (1990) 218 Cal.App.3d 980,
988, n. 4))

5 Zipton, supra, 218 Cal.App.3d 980.
° Id. at page 991,
" Id. at page 990.

8 piverview Fire Protection District v. Workers' Compensation Appeals Board (1994) 23
Cal App.4th 1120, 1124. .
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We hold that more is required under section 3212.1 than the mere comcidence of
exposure and cancer. But a showing of proximate cause is not required. Rather,
if the evidence supports a reasonable inference that the occupational exposure
contributed to the worker’s cancer, then a “reasonable link” has been shown, and
the disputable presumption of industrial causation may be invoked.’

In 1999, the Legislature amended Labor Code section 3212.1 (Stats. 1999, ch. 595) to address
the court’s criticism of the reasonable link standard in Zipton.'® The test claim statute, as
amended in 1999, eliminates the employee’s burden of proving that a carcinogen is reasonably
linked to the cancer before the presumption that the cancer arose out of and in the course of
employment is triggered. Thus, the employee need only show that he or she was exposed, while
in the service of the department or unit, to a known carcinogen as defined by the International
Agency for Research on Cancer, or as defined by the director, for the presumption of industrial
injury to arise.

The employer still has a right to dispute the employee’s claim. But, when disputing the claim,
the burden of proving that the carcinogen is not reasonably linked to the cancer has been shifted
to the employer. Labor Code section 3212.1, subdivision (d), as amended in 1999, now states
the following:

The cancer developing or manifesting itself in these cases shall be presumed to
arise out of and in the course of the employment. This presumption is disputable
and may be controverted by evidence that the primary site of the cancer has been
established and that the carcinogen to which the member has demonstrated
exposure is not reasonably linked to the disabling cancer. Unless so
controverted, the appeals board is bound to find in accordance with the
presumption,

The 1999 test claim statute also specifies that leukemia is included as a type of cancer for which
the presumption of industrial injury can apply.

Finally, the 1999 test claim statute retroactively applies the amendments to section 3212.2 to
workers compensation claims filed or pending on January 1, 1997. Labor Code section 3212.1,
subdivision (e}, states that “[t]he amendments to this section enacted during the 1999-2000
Regular Session shall apply to claims for benefits filed or pending on or after January 1, 1997,
including, but not limited to, claims for benefits filed on or after that date that have previously
been denied, or that are being appealed following denial.”

In 2000, the Legislature amended the test claim statute (Stats. 2000, ch. 887) to extend the cancer

presumption to peace officers in an arson-investigating unit, as defined in Penal Code section
830.37, subdivisions (a) and (b).

Prior Test Claim Decisions on Labor Code Section 3212.1

In 1982, the Board of Control approved a test claim on Labor Code section 3212.1, as originally
added by Statutes 1982, chapter 1568 (Firefighter's Cancer Presumption). The parameters and
guidelines authorize insured local agencies and fire districts to receive reimbursement for

" Id at page 1128.
' Assembly Floor Analysis on Assembly Bill 539, dated September 8, 1999.
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increases in workers compensation premium costs attributable to Labor Code section 3212.1.
The parameters and guidelines also authorize self-insured local agencies to receive
reimbursement for staff costs, including legal counsel costs, in defending the section 3212.1
claims, and benefit costs including medical costs, travel expenses, permanent disability benefits,

life pension benefits, death benefits, and temporary disability benefits paid to the employee or
the employee’s survivors.'

In 1992, the Commission adopted a statement of decision approving a test claim on Labor Code
section 3212.1, as amended by Statutes 1989, chapter 1171 (Cancer Presuniption — Peace
Officers, CSM 4416.) The parameters and guidelines authorize reimbursement to local law
enforcement agencies that employ peace officers defined in Penal Code sections 830.1 and 830.2

for the same costs approved in the Board of Control decision in the Firefighter's Cancer
Presumption test claim.'?

On May 27, 2004, the Commission adopted a statement of decision denying a test claim on
Labor Code section 3212.1, as amended by Statutes 1999, chapter 595, Statutes 2000, chapter
887 (Cancer Presumption for Law Enforcement and Firefighters, CSM 01-TC-19.) The
Commission found that the express language of Labor Code section 3212.1 does not impose any
state-mandated requirements on local agencies. Rather, the decision to dispute this type of
workers compensation claim and prove that the injury is non-industrial remains entirely with the
local agency, as it has since Labor Code section 3212.1 was enacted in 1982."

Claimant’s Position

The claimant contends that the test claim legislation constitutes a reimbursable state-mandated
program within the meaning of article XIII B, section 6 of the California Constitution and
Govermnment Code section 17514. The claimant asserts that school districts and commumty
college districts are eligible to receive reimbursement for the following activities:

e Develop policies and procedures to handle claims by district police officers.

e Pay additional costs of claims caused by the shifting of the burden of proof of the cause
of the cancer from the police officer employee to the district.

¢ Pay additional costs for insurance premiums.

« Training police officer employees to take precautionary measures to prevent cancer on
the job.

¢ Review claims dating back to January 1, 1997, to determine whether the cancer arose out
of or in the course of employment.

» Pay previously denied claims dating back to January 1, 1997, for those claims that the
district cannot meet the new burden of proof as required by Labor Code section 3212.1.

"' Exhibit D.
'2 Exhibit D.
13 Exhibit F.
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Position of the Department of Finance

The Department of Finance filed comments on June 10, 2003, rlzgmcluding that the test claim
legislation may create a reimbursable state-mandated program.

Discussion

The courts have found that article XIII B, section 6 of the California Constitution' recognizes
the state constitutional restrictions on the powers of local government to tax and spend.'® “lts
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and XIlI B
impose.”'” A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.'® In addition, the required activity or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service."

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or schoo!l districts to implement a state

'* Exhibit B.

'* Article XIII B, section 6 provides: “Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such program or
increased level of service, except that the Legislature may, but need not, provide such subvention
of funds for the following mandates: (a) Legislative mandates requested by the local agency
affected; (b) Legislation defining a new crime or changing an existing definition of a crime; or
(c) Legislative mandates enacted prior to January 1, 1975, or executive orders or regulations
initially implementing legislation enacted prior to January 1, 1975.”

' Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, 735.
'T County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

'® Long Beach Unified School Dist. v. State of California (1990) 225 Cal. App.3d 155, 174. In
Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at page 742, the
court agreed that “activities undertaken at the option or discretion of a local government entity
(that is, actions undertaken without any legal compulsion or threat of penzlty for
nonparticipation) do not trigger a state mandate and hence do not require reimbursement of
funds - even if the local entity is obligated to incur costs as a result of its discretionary decision
to participate in a particular program or practice.” The court left open the question of whether
non-legal compulsion could result in a reimbursable state mandate, such as in a case where

failure to participate in a program results in severe penalties or “draconian™ consequences. (/d.,
at p. 754.)

"% Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835-836.
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policy, but does not apply generally to all residents and entities in the state.’® To determine if the

program is new or imposes a higher level of service, the test claim legislation must be compared .

with the le%al requirements in effect immediately before the enactment of the test claim
!

legislation.”” Finally, the newly required activity or increased level of service must impose costs
mandated by the state.?

The Commussion is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.* In making ils
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable remedy to cure the perceived unfairness resulting from political decisions on funding
: el 5124
priorities.

Issue 1: Are school districts and community college districts eligible claimants for this
test claim?

For the reasons provided below, staff finds that school districts and community college districts
. are not eligible claimants for this test claim because the test claim statute, Labor Code section
3212.1, does not provide a rebuttable cancer presumption to employees of a school district or
community college district.

Labor Code section 3212.1, subdivision {a), lists the employees that are given the cancer
presumption. Labor Code section 3212.1, subdivision (a), states the following:

This section applies to active firefighting members, whether volunteers, partly
paid, or fully paid, of all of the following fire departments: (1) a fire department
of a city, county, city and county, district, or other public municipal corporation
or political subdivision, (2) a fire department of the University of California and
the California State University, (3) the Department of Forestry and Fire
Protection, and (4) county forestry or firefighting department or unit. This
section also applies to peace officers, as defined in Section 830.1, subdivision (a)
of Section 830.2, and subdivisions (a) and (b) of Section 830.37, of the Penal
Code, who are primarily engaged in active law enforcement activities.

The claimant has not ¢laimed any costs relating to firefighting employees. Declarations from
Santa Monica Community College District and Clovis Unified School District, which were [iled

2 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.

2 Lucia Mar, supra, 44 Cal.3d 830, 835.

2 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v..
Commission on State Mandates (2000) 84 Cal. App.4th 1265, 1284; Government Code sections
17514 and 17556.

B ginlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552,

M Ciry of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817; County of Sonoma,
supra, 84 Cal.App.4th 1265, 1280. .
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state has not expressly authorized school districts and community college districts to employ
firefighters, and has not mandated that they do so. Thus, there is no evidence in the record that
school districts or community college districts employ firefighters that are subject to the test
claim statute.

. by the claimant with the test claim, allege costs for district police officers only.” In addition, the

Moreover, based on the plain language of Labor Code section 3212.1, the peace officers
employed by school districts and community college districts do not receive the rebuttable
cancer presumption enjoyed by peace officers employed by state and local agencies. Labor Code
section 3212.1, subdivision (a), expressly provides that the cancer presumption applies to the
peace officers defined in Penal Code sections 830.1, 830.2, subdivision (a), and 830.37,
subdivisions (a) and (b). These code sections provide the definition for peace officers employed
by counties, cities, port district police, the district attorney, the Department of Justice, the
California Highway Patrol, the University of California, the California State University, the
Department of Fish and Game, the Department of Parks and Recreation, and the Department of

Forestry and Fire Protection, the Department of Alcoholic Beverage Contro] and the Board of
Directors of the California Exposition and State Fair.

Peace officers employed by school districts and community college districts are defined in Penal
Code section 830.32.%° The test claim statute does not expressly apply to peace officers defined
in Penal Code section 830.32.

In response to the draft staff analysis, the claimant contends that that Penal Code section 830.32
is not relevant to the analysis. The claimant argues that Penal Code section 830.1,

* Exhibit A.
26 Penal Code section 830.32 states the following;

The following persons are peace officers whose authority extends to any place in
the state for the purpose of performing their primary duty or when making an
arrest pursuant to Section 836 as to any public offense with respect to which
there 1s immediate danger to person or property, or of the escape of the
perpetrator of that offense, or pursuant to Section 8597 or 8598 of the
Government Cede. Those peace officers may carry firearms only if authorized
and under terms and conditions specified by their employing agency.

(a) Members of a California Community College pelice department appointed
pursuant to Section 72330 of the Education Code, if the primary duty of the

police officer 1s the enforcement of the law as prescribed in Section 72330
of the Education Code.

(b) Persons employed as members of a police department of a schoo! district
pursuant to Section 38000 of the Education Code, if the primary duty of the

police officer is the enforcement of the law as prescribed in Section 38000
of the Education Code.

(c) Any peace officer employed by a K-12 public school district or California
Community College district who has completed training as prescribed by
. subdivision (f) of Section 832.3 shall be designated a school police officer.
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subdivision (a), a statute that is expressly listed in the cancer presumption test claim statute,
defines a peace officer to include school district police officers since it includes in the definition
of a peace officer a “police officer of a district, including police officers of the San Diego
Unified Port District Harbor Police, authorized by statute to maintain a police department.”
(Emphasis added.) The claimant further argues that Penal Code section 830.32 simply expands
the officer’s jurisdiction to make an arrest, with regard to any public offense posing an
immediate danger to person or property, to any place in the state.”’

The claimant is misreading these statutes. The word “district™ in Penal Code section 8§30.1 is not
expressly defined. However, based on the rules of statutory construction, Penal Code section

830.1 does not define a peace officer to include school district peace officers, as alleged by the
claimant.

Under the rules of statutory construction, the courts are required to construe a statute in light of
the entire statutory scheme. When two statutes touch upon a common subject, the two statutes
must be harmonized in such a way that no part of either statute becomes surplusage. The courts
must presume that the Legislature intended every word, phrase, and provision to have meaning
and to perform a useful function.*®

In the present case, both Penal Code sections 830.1 and 830.32 define different classes of peace
officers and establish their authority. Penal Code section 830.1 was originally added by the
Legislature in 1968. Had the Legislature intended to include school district peace officers in
Penal Code section 830.1, then its later enactment of Penal Code section 830.32 in 1989, which
specifically defines peace officers to include those officers employed by school districts and
community college districts, would be “surplusage.”®® The court must presume that the
Legislature intended Penal Code section 830.32 to have some effect, and that the Legislature did
not indulge in an idle act.*®

This interpretation is consistent with a 2003 Attorney General Opinion, which, in part, defined
the authority for community college district police officers.®’ The opinion identifies Penal Code
section 830.32 as the statute defining community college police officers as “peace officers”
under the Penal Code.™

Furthermore, to the extent that there is any conflict between Penal Code section 830.1 and

830.32, the rules of statutory construction require that the more specific statute, Penal Code

section 830.32, which defines school district police officers as peace officers, govern the mere
“general statute, Penal Code section 830.1, which defines *“district” officers as peace officers.™

7 Exhibit E, Bates pages 167-175.

% Garcia v. McCutchen {(1997) 16 Cal.4th 469, 476. (Exhibit G.)

2 gee footnote 25, ante.

30 sondino v. Union Commerce Bank (1977) 71 Cal.App.3d 391, 395. (Exhibit G.)-
31 86 Ops. Cal. Atty. Gen. 112, 113. (Exhibit G.) '

2 Ibid.

3 Miller v. Superior Court (1999) 21 Cal.4th 883, 895, where the Supreme Court }1eld thata
specific provision relating to a particular subject will govern in respect to that subject, as against
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Finally, the absence of Penal Code section 830.32 in the test claim statute is relevant. The test
claim legislation was amended in 1989 to provide specified peace officers with a cancer
presumption in workers compensation cases. Penal Code section 830.32 was added by the
Legislature to define scheol district peace officers to the definition of “peace officers” in 1989.
It must be presumed that the Legislature was aware of related laws and intended to maintain a
consistent body of statutes.”® Thus, had the Legislature intended to give school district peace
officers the presumption provided by the test claim statute, the Legislature would have
specifically listed Penal Code section 830.32 in Labor Code section 3212.1.

Therefore, staff finds that school districts and community college districts are not eligible
claimants for this test claim because the test claim statute, Labor Code section 3212.1, does not
provide a rebuttable cancer presumption to employees of a school district or community coliege
district.

[ssue 2: Is the test claim legislation subject to article XIII B, section 6 of the
California Constitution?

Assuming for the sake of argument only that Labor Code section 3212.1 applied to peace officers
or firefighters employed by school districts and community college districts, the test claim statute

-1s still not subject to article XIII B, section 6 because state law does not mandate school districts
and community college districts to employ peace officers and firefighters.

The California Constitution, article IX, Education, establishes and permits the formation of
school districts, including community college districts, and county boards of education, all for
the purpose of encouraging ‘“the promotion of intellectual, scientific, moral and agricultural
improvement.”™* Although the Legislature is permitted to authorize school districts “to act in
any manner which is not 1n conflict with the laws and purposes for which school districts are
established,”*® the Constitution does not require schoo! districts to operate fire and police
departments as part of their essential educational function. Article I, section 28, subdivision (c),
of the California Constitution does require K-12 school districts to maintain safe schools.
However, there is no constitutional requirement to maintain safe schools through school district
fire and police departments independent of the public safety services provided by the cities and
counties a school district serves. *’

In Leger v. Stockton Unified School District, the court interpreted the safe schools provision of
the California Constitution as declaring only a general right withcut specifying any rules for its

a general provision, although the latter, standing alone, would be broad enough to include the
subject to which the more particular provision relates. (Exhibit G.)

* Fuentes v. Workers Compensation Appeals Board (1976) 16 Cal.3d 1, 7. (Exhibit G.)
33 California Constitution, article IX, section 1.
3¢ California Constitution, article IX, section 14.

%7 Article 1, section 28, subdivision (c) of the California Constitution provides “All students and
staff of public primary, elementary, junior high and senior high schools have the inalienable right
to attend campuses which are safe, secure and peaceful.” (Emphasis added.)
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enforcement.” The claimant argues that the Commission should ignore the portion of the court’s

ruling that the safe schools provision does not specify any rules because the Leger case is a tort .
case where the plaintiff was seeking monetary damages for the alleged negligent actions of the
school district. The claimant further argues that the Commission should follow the Leger court’s
statements that “‘all branches of government are required to comply with constitutional
directives,” such as providing a safe school through police services.*

But, the claimant is mischaracterizing the court’s holding. When interpreting the safe schools

provision of the Constitution, the court was applying rules of constitutional interpretation. The
court stated the following:

The following rule has been consistently applied in California to determine
whether a constitutional provision is self-executing in the sense of providing a
specific methed for its enforcement: “ A constitutional provisicn may be said to
be self-executing if it supplies a sufficient rule by means of which the right given
may be enjoyed and protected, or the duty imposed may be enforced; and it is not
self-executing when it merely indicates principles, without laying down rules by
means of which those prmczples may be given the force of law.”” [Citations
omitted.] (Emphasis added. )4

The court further held that the safe schools provision of the Constitution 1s not self-executing
because it does not lay down rules that are given the force of law.

[H]owever, section 28(c) declares a general right without specifying any rules for
its enforcement. It imposes no express duty on anyone to make schools safe. It is
wholly devoid of guidelines, mechanisms, or procedures from which a damages .
remedy could be inferred. Rather, “it merely indicates pn'nciples without laying

down rules by means of which those prmmples may be given the force of law.”

[Citation omitted.]*!

Furthermore, the court reviewed the ballot materials for the safe schools provision and found that
the provision was intended to be implemented through reforms in criminal laws.** For example,
the court noted in footnote 3 of the decision that the Legislature implemented the safe schools
provision by establishing procedures in the Penal Code by which non-students can gain access to
school grounds and providing punishments for violations. The Legislature also enacted the
“Interagency School Safety Demonstration Act of 1985 to encourage school districts, county
offices of education, and law enforcement to develop and implement interagency strategies,
programs, and activities to improve school attendance and reduce the rates of school crime and

% Leger v. Stockion Unified School Dist. (1988) 202 Cal.App.3d 1448, 1455. (Exhibit E,
Bates p. 212.)

3% Exhibit E, Bates pages 175-178.

0 [ eger, supra, 202 Cal.App.3d at page 1455
) Ibid.

2 7d. at page 1456,
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vandalism ¥ But, as shown below, the Legislature has not implemented the safe schools
provision by requiring school districts to employ peace officers and firefighters.

Accordingly, the California Constitution does not require or mandate school districts, through the
safe schools provision, to employ peace officers and firefighters.

Finally, although the Legislature authorizes school districts and community college districts 1o
employ peace officers, the Legislature does not require school districts and commumty college
districts to employ peace officers. Pursuant to Education Code section 38000:*

[tThe governing board of any school district may establish a security department

.. or a police department ...[and] may employ personnel to ensure the safety of
school district personnel and pupils and the security of the real and personal
property of the school district. In addition, a school district may assign a school
police reserve officer who is deputized pursuant to Section 35021.5 to a schoolsite
to supplement the duties of school police personnel pursuant to this section. It is
the intention of the Legislature in enacting this section that a school district police
or security department is supplementary to city and county law enforcement
agencies and is not vested with general police powers.

Education Code section 72330, derived from the same 1959 Education Code section, provides
the law for community colleges. “The governing board of a community college district may
establish a community college police department ... [and] may employ personnel as necessary (o
enforce the law on or near the campus. ... This subdivision shall not be consirued to require the
employment by a community college district of any additional personnel.”

In 2003, the California Supreme Court decided Department of Finance v. Cominission on State
Mandates and found that “if a school district elects to participate in or continue participation in
any underlying voluntary education-related funded program, the district’s obligation to comply
with the notice and agenda retlmrements related to that program does not constitute a
reimbursable state mandate The court further stated, on page 731 of the decision, that:

[W]e reject c!aimants " assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,
based merely upon the circumstance that notice and agenda provisions are
mandatory elements of education-related program in which claimants have
participated, without regard to whether claimant's participation in the underlying
program is voluntary or compelled. [Emphasis added.]

The decision of the California Supreme Court interpreting the state-mandate issue is relevant (o
this test claim. The Commission is not free to disregard clear statements of the California
Supreme Court. Thus, pursuant to state law, school districts and community college districts are
not required by the state to employ peace officers and firefighters. That decision is a local

*3 Id. at page 1456, footnote 3.

*“ Formerly numbered Education Code section 39670, derived from 1959 Education Code
section 1583 1.

4 . ..
* Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at page 743.
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decision.*® Thus, the activity of disputing a worker’s compensation claim filed by a firefighter or

peace officer employee flows from the discretionary decision to employ such officers and does .
not impose a reimbursable state mandate.

In response to the draft staff analysis, the claimant contends that staff has misconstrued the
Department of Finance case. The claimant alleges that the controlling authority on the subject of
legal compulsion of a state statute is City of Sacramento v. State of California A48 The
claimant, however, 1s mischaracterizing the Supreme Court’s holding Department of Finance.

In Department of Finance, the school districts argued that the defimition of a state mandate
should not be limited to circumstances of strict legal compulsion, but, instead, should be
controlled by the court’s broader definition of a federal mandate in the City of Sacramento
case.” In City of Sacramento, the court analyzed the definition of a federal mandate and
determined that because the financial consequences to the state and its residents for failing to
participate in the federal plan were so onerous and punitive, and the consequences amounted to
“certain and severe federal penalties” including “double taxation” and other “draconian™
measures, the state was mandated by federal law to garticipate in the plan, even the federal
legislation did not legally compel the participation.’

The Supreme Court in Department of Finance, however, found it “unnecessary to resolve
whether [its] reasoning in City of Sacramento [citation omitted] applies with regard to the proper
interpretation of the term ‘state mandate’ in section 6 of article XIII B.”" Although the school
districts argued that they had no true choice but te participate in the school site council programs,
the court state that, assuming for purposes of analysis only, the City of Sacramento case applies
to the definition of a state mandate, the school districts did not face “‘certain and severe
penalties” such as “double taxation” and other “draconian” consequences.”

Here, even assuming that the City of Sacramento case applies, there is no evidence in the law or
in the record that school districts would face “certain and severe” penalties” such as “double
taxation” or other “‘draconian” consequences if they don’t employ peace officers and firefighters.

8 The claimant admits that the decision to have a police department and employ peace officers is
a local decision. Exhibit E, bates pages 196-197, the claimant states the following:

The people and the legislature has [sic] not directly specified how the
constitutional duty to provide safe schools is to be accomplished. They left this
decision to local agencies who [sic] have first hand knowledge of what 1s
necessary for their respective communities. It is a local decision.

47 City of Sacramento v. State of California (1990) 50 Cal.3d 51.
“8 Exhibit E, Bates pages 201-205.

* Department of Finance, supra, 30 Cal.4th at pp. 749-751.

0 City of Sacramento, supra, 50 Cal.3d at pages 73-76.

' Id. at page 751.

*2 Jd. al pages 751-752.
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Finally, the claimant argues that the staff analysis is arbitrary and unreasonably since it is not
consistent with the Commission’s prior decisions approving school district peace officer cases,
such as the Peace Officer Procedural Bill of Rights (CSM 4499).> The claimant acknowledges
the California Supreme Court’s decision in Weiss v. State Board of Education, which held that
the failure of a quasi-judicial agency to consider prior decisions is not a violation of due process
as long as the action is not arbitrary or unreasonable.”® But, claims that “staff has offered no
compelling reason ... why mandated activities of district peace officers were reimbursable in
previous rulings and now activities of district ?eace officers are not reimbursable, other than
what appears to be a whim or current fancy.” '

As explained above, the compelling reason is the California Supreme Court’s decision in
Department of Finance, which affirmed the 1984 decision of City of Merced, and requires the
Commission to determine whether the claimant’s participation in the underlying program is
voluntary or compelled. All of the previous Commission decisions cited by the claimant were
decided before the Supreme Court issued the Department of Finance decision.>®

Therefore, the test claim legislation is not subject to article XIII B, section 6 of the California
Constttution because 1t does not impose a mandate on school districts and community college
districts.

CONCLUSION

Based on the foregoing, staff concludes that school districts and community college districts are
not eligible claimants for this test claim because the test claim statute, Labor Code section
3212.1, does not provide a rebuttable cancer presumption to employees of a school district or
community college district.

Assuming for the sake of argument only that Labor Code section 3212.1 applied to peace officers
or firefighters employed by school districts and community college districts, staff further
concludes that Labor Code section 3212.1 is not subject to article XIII B, section 6 of the

California Constitution because it does not impose a mandate on school districts and community
college districts.

Staff Recommendation

Staff recommends that the Commission adopt the staff analysis and deny this test claim.

*} Exhibit E, Bates pages 199-201,

* Weiss v. State Board of Equalization (1953) 40 Cal.2d 772, 777.
> Exhibit E, Bates page 201.
* City of Merced v. State of California (1984) 153 Cal.App.3d 777 was a case brought by the

city seeking reimbursement for eminent domain statutes under the former Senate Bill 90,

Revenue and Taxation Code, provisions. The claim was not brought pursuant to article XIII B,
section 6 of the California Constitution.
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COMMISSION ON STATE MANDATES For Offcial Use Only
680 Ninth Straet, Sulte 300 |
Sacramento, CA 85814 REC EWED
(916) 323-3562 |
osmz (1/81) FER 27 2003 -
TEST CLAIM FORM - , OMMISSION ON |
(o] : ol

l.ocal Agency or School District Submitting Claim
SANTA MONICA COMMUNITY COLLEGE

Contact Parson ' : Telephone Number
Kelth B. Patarsen, Prasidant ‘ Voice: 858-514-8605
SixTen and Assaciates . Fax: 858-514-8645

Claimant Addraess

.. Santa Monica Community College District
( )1 900 Pico Avanue
: Santa Monica, Califomia 90405 1628

Represantative Organlzatlun to be-Notiﬁed :

Dr. Carol Berg, Consultant, Educaﬂon Mandat&d Cost Network Volce: 916-446-7517
/o School Services of Cahforn}a _ . Fax: 916-446-2011
1121 L Streat, Suite 1060 :

‘acramento CA 05814 -
nis claim alleges the axistence of a reimbursakle state mandated program within the meaning of section- 17514 of the

Govemment Code and section 6, articie Xlli B of the Califomia Constitution. This test claim Is filed pursuant to section
17551(a) of the Government Code.

Identify spacific section(s) of the chaptered bill or executive order alleged to contain & mandate, including the particular
statutory code citation(s) wlthin the chaptared bill;: if applicabla

‘Chapter 887, Statutes of 2000

hapter 595, Statutas of 1999
Chapter 1171, Statutes of 1888 . Cancer Presumption (K-14)
Chapter 1038, Statutes of 1988 E SR :
Chaptar 114, Statutes of 1984 '
Chaptar 1568, Statutes of 1982 e : Labor Code Section 3212.1. .

P
/ .

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR CDMPLETING
TEST CLAIM ON_THE REVERSE SIDE

Name and Title of Authorized Reprsse_ngaﬁve . Telephone No

Cheryl Miller T (310) 434-4221
Assoclate Vice President, Business Services -

Signature of Authorized Represantative , Date

‘ %M m ~ November -2, 20 2002
J
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Clai epared By:.
Keith B. Petersen-
SixTen and Associates

5252 Balboa Avenue Sunte 807 Balboa Avenue Suite 807
San Diego, CA 92117 -
Voice: (858) 514-8605

BEFORE THE
COMMISSION ON STATE MANDATES
" STATE OF CALIFORNIA

No. CSM UQ’TC’.‘.‘?

Santa Monica

Community Coliege District
Chapter 887, Statutes of 2000
Chapter 595, Statutes of 1099
Chapter 1171, Statutes of 1989
Chaptet 1038, Statutes of 1988
Chapter 114, Statutes of 1984
Chapter 1568, Statutes of 1982

‘Test Claimant

Labor Code Sections 3212.1" -

p— .
o " S Nt N Mo o o Nt g Vst St Nt st Sontt® Ntt”

TEST CLAIM FILING

PART 1. AUTHORITY FOR THE CLAM =
The Commission on State Mandates has the authority pursuant‘t"oGo_\./e'r:‘r;m‘eh't ..
Code section 17551(d) ta . hear and décide upon a claim by a logal‘agency or schbol
district that the local agenéy -or""s;éh‘bo\ district is entitled to be relmbursed by the state
for costs mandated by the state as required by Section 6 of Article X1l B of the!

California Constltutlon " Santa Monica Community College Dtstnct isa "school district’
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Test Claim of Santa Monica Community College District
Chapter 887/00 Cancer Presumption (K-14)

as defined in Governmént Code section 17519."
* PARTll. .LEGISLATIVE-HISTORY OF THE-CLAIM

This test claim alleges mandated costs reimbursable by the state for échool
districts and community college districts fo pay increased worker's compensation claims
or premiums for memﬁers c;f district police departments as a resu!f of the new
presumption that cancer or leukemia contracted during enﬁployment arose out: 6f orin
the course of employment.
SECTION 1. LEGISLATIVE HISTORY PRIOR TO JANUARY 1, 1875

The “Workers' Compensation and Insurance” law is found in Division 4 of the
Labor Code. Labor Code Section 32002 sets forth the declaration of the Legislature
that the term “workman’s cormpensation™ shall thereafter be known-as “workers® * !

compensation”.

' Government Code Section 17519; as added by.Chapter 1459/84:”

“School District” means any school district; commumty college district, or county
superintendent of schools.” ‘

? Labor Code Section 3200; added by Chapter 1454, Statutes' of 1974, Section
11 : e o C [ s AR R S . . , S

“The Legislature hereby declares its intent that the-term "workmen's compensation™.- . - ¢
shall hereafter also be known as "workers' compensation." In furtherance of this pollcy

~ it is the desire of the Legislature that references to the terms "workmen's

compensation"” in this ¢ode be’ changed to "workers' compensatlon" when such code

sections are being amended for any purpose. This act is declaratory and not
amendatory of existing law.”
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Test Claim of Santa Monica Community College District
Chapter 887/00 Cancer Presumption (K-14)

Labor Code Section 3202° provides that the provisions of Division 4 and Division
5 of the code shall be liberally construed by the courts to eﬁend benefits to persons
injured in the course-of their employment.

Labor Code Section 3208* defines injury to include any injury or disease arising;
out of employment. |

Prior to 1975, there was no. statute, code section or regulation that created a.

presumption that cancer or leukemia developing or manifesting itself on members of

district peace officer departments arose out of or in the course of employment with the

district. .-
SECTION 2. LEGISLATIVE HISTORY: AFTER JANUARY 1, 1975

Chapter 922,.Statutes of 1982, Section 3, added Labor Code Section 3202.5%

3 Labor Code Section 3202, added by Chapter 90, Statutes of 1937, Section
3202; '

“The provisions of Division IV and Division V of this code shall be liberally construed by
the courts with the purpose of extending their benefits for the protection of persons
injured in the course of their employment.” - . a

* Labor Code Section 3208,.added by Chapter.90; Statutes of 1837, Section
3208, as amended by Chapter 1084, Statutes of 1871, Section 1: _

"Injary’ includes any injury or disease arising out of the employment, including injuries
fo artificial members, dentures, hearing aids, eyeglasses and medical braces of all
types; provided, however, that eyeglasses and hearing aids will not be replaced,
repaired; or otherwise compensated for, unless injury to.them is incident to an-injury.
causing disability." : e T

- % Labor Code Section 32_02.5,'as added by Chapter.922, Statutes of 1982,
Secton3: - o ou o G e
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to clarify that nothing in :Section 3202 (i.e. “liberal-construction”) shall be construed as
relieving a party from meeting the evidentiary burden of proof by a “preponderance of -
the evidence”. ' Fre _— o

Chapter 1568, Statutes of 1982, Section 1,-added Labor Code Séction 3212.1%-

“Nothmg contained in Section 3202 shall be construed as rellevmg a party from
meeting the evideritiary burdén of proof by & preponderance of the eviderce.

"Preponderance of the ewdence“ means such ewdence as, ‘when welghed With that

welghsng the ewdence the test is not the relatlve number of witnesses, but the relative
convincing force of the évidence.” '

8 Labor Code Section 3212:1, added by Chapter 1568, Statutes of 1982, Section -
“In the case of active firefighting members of fire departments of cities, counties.
cities and counties, districts, or 6thér public or municipal cdrporations or political L
subdivisions, and active firefighting members of the fire departments of the Umversﬁy of
Callforma whether these membars are volunteers, partly paid, or fully paid; and in the
case of active firefighting members of the Department of Forestry and Fire Protection,
or of any county forestry or firefighting department or unit, whether volunteers, partly
paid, or fully paid, the term:"injury” as used:in.this.division-ncludes.cancer. wl'nch
develops or manifests itself during a period while the member is.in the service of the .
department or unit, provided that the member demonstrates that he or she was
exposed; whilé in the:service of the department or unit, to'a known carcinogen as
defined by the International Agency for-Reéséarch on Cancer; or as-defined by:the - -
director, and that the carcinogen is reasonably linked to the disabling cancer.
The'compensatidn whichrisawarded for cancer shall include full-hospital,
surglcal medical treatment, dlsabrhty mdemmty and death benef'ts as; prowded by the
provisions’ ofthis division. - o AR g
Thé:-cancer so developmg ‘or mamfestmg ltself in: these cases shall be presumed
to afise-out of and:in the'course of the'employment: This-presumption:is disputable =~ -
and may be controverted-by other‘evidence; but'unless so controvérted, the appeals . .
board is bourid to find in-accordance with it This presumption:shall.be exteénded:toa -
member following termination of sérvice fora period of three  calendar months.-for-each .-
full year of the requisite service; but.not fo:éxceed 60 months-in-any. clrcumstance
cofiimeéncing with the last date actually worked in therspecified capacity. "
This section shall remain in effect only:until January 1, 1989, and-as of thls."date-:.--
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. Test Claim of Santa.Monica Community College District.
' _ Chapter 887/00 Cancer Presumption (K-14) .

to expand the term “injury” to include cancer which develops or.manifesfs itself duringa-

period while a firefighter employee is in the service of the department or unit, provided
that the member demonstrates that he or she was exposed, while in the service of the
department or unit, to-a known carcinogen and that the ¢arcinogen was‘reasonably.

linked to the disabling cancer. Section 3212.1 also created a disputable presumption -

BRI -

that cancer developing or manifesting |tse|ftn thgase.‘ézasés‘ ‘{:\i"dé'e'_qut of and ln‘the

-

deparﬁmenfs of'citi’es, é'c;untiié-é, dftiés and cb[iﬁties, c'i'isii"iéts',_o'r;__,o't:'h'ér..‘publié‘d’f m'l.":'hiqiip.éif
corporations and other political subdivisions: ~The presumption was extended to a.

member following termination of service for a period of three calendar months for each

e

full year of requisite service; butnotdo exceed 60 months. - = .+ . - . . .

" Chapter 144, Statutes of-1984, Section 1, amended Labor Code Section 3212.47.

is repealed, Lﬁhlé‘s’é a later enacted statute, which'is cha‘p‘téred before-:January' 1'-,_* 1989; . .
deletes or extends this'date.” ™+ WL : NS

7 Labot Code Section 3212:1, added by.Chapter 1568; Statutes of 1982, Section.
1, as amended,by%Cha'pter 114,-Statutes of 1984; Section 1. .. rweven w

“In the case of:active firefighting members:of fire:departments of gities; counties; cities
and courities; districts; or other:public or municipal.corporations or political-subdivisions,
and active firefighting members of the fire departments of the University.of California,
whether:these members are: volunteers,-partly: paid; or fully:paid,-and.in the caseof :
active firefighting members of the Department-of Forestry -and.Fire . Protection; or of any: -
county forestry. or firefighting department or unit, whether velunteers; partly. paid,-or fuily - .
paid, theterm "injury" as:used in'this division includes cancer.which develops-or:: . ;
manifests itself:during a period while the member is:in the service;of the departm_ent;,qr o
unit, provided that the member demonstrates-that he-or.she was exposed, while in .‘th_e ,
service of the department or uriit, to a known carcinogen:as defined byithe International. ,
Ageney for Research-on Cancer; of as.defined by the:director, and:.that the.carcinogen .
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to delete a January 1, 1989, sunset date.
Chapter,tQ,S. Statutes.of 1984, Section 96, and Chapter 248, Statutes of 1986,
Section 158, amended Labor Code Section 3202 to make technicel changes. .
Chapter 1038, Statutes of 1988, Section 1, amended Labor Code Section. ..
3212.1to make technical changes and to add members of the California State
University fire departments to the firefighter members included in the statute,‘,.t ,
Chapter 1171, Statutes of 1989, Chapter 2, amended-Labor Code-‘Section

3212.1° to.add peace-officers, as defined in Section 830.1°% and subdivision (a) of

is reasonaply linked.to the disabling cancer. . i
- The compensatton which is, awarded for cancer shall lnclude fuII hosp |

surglcal medical treatment dlseblllty |ndemn|ty, and death benet‘ ts as pro\nded by the
provisions of. th|s division, ’

The cancer.so deveIOplng' or manlfestmg :tself |n these cases shall be presumed

‘to arise. out of, and in the course of the employment Thrs presumptlon |s dlsputable

board is bound to ﬁnd in accordance with |t Thrs presumptron shall be extended tc a

- member following termination of service for a period of three calendar months for each
full year of.the requisite: servrce but not to exceed 60 months in‘any. c:roumstance
commencmg wnth the last date actual!y worked ln the specrf’ ed capactty

8 Labor Code Sectron 3212 1, added by Chapter 1588, Statutes of 1983 Sectron
1, as amended by Chapter 1171 Stetutes of 1989, Sec’uon 2 L
“In the case of active fiféfi ightinig Membars of fire depaftmanits of C|t|es counties, citigs
and countles dlstncts or other publlc or municipal corporatlons oro th er pohtrcal

""""

California and the Callforma State Unrversdy whetherthese members are vclunteers
partly paid, or fully-paid,-and in-the case of active firefi ighting:members of the.. .. ..
Department of Forestry.and Fire. Protectuon or.ofany. county.forestry or. fi reﬂghtlng

department-or unit, whethervolunteers partly pa|d or.fully paid, a _DQ_.D_ea_Ge__tde_arSJ_;” .
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Chapter 887/00 Cancer Presumption (K-14)

Section 830.2 of the penal code to those for whom the presumption of cancer applies
has having arisen out of or in the course of employment. Therefore, for the first time,
the presumption was applied to peace officers, including school district and community
college district peace officers.
Chapter 4, Statutes of 1993, Section 1.5, amended Labor Code Section 3202.5
to make technical changes. _
Chapter 595, Statutes of 1999, Section 1, amended Labor Code Section

3212.1"° to letter the individual subdivisions and to make other technical changes.

division includes cancer which develops or manifests itself during a period whiie the
member is in the service of the department or unit, prewded—fh-aﬂj_the member '
demonstrates that He or she was exposed, while in the service of the department or
unit, to & kriown carcinogen as defined by the Internatlonal Agency for Research on
Cancer, or as defined by the director and that the carcinogen is reasonably linked to
the dlsablmg cancer.

The compensation which is awarded for cancer shall include full hospital,
surgical, medical treatment, dlsabmty indemnity, and death benefits, as prowded by this
division.

The cancer so developmg or mamfestmg itself in these cases shall be presumed
to arise out of and in the course of the employment. This presumption i$ disputable
and may be controverted by other evidence, but unless so contfovertéd, the appeals
board is bound to find in accordance with it. This presumption shall be extended to a
member followmg termination of service for a périod of three calendar months for each
full year of the requisite service, but not to exceed 60 months in any circumstance,
commencing with the last date actually worked in the specified capamty

® Subdivision (a) of Penal Code Section 830.1 defines “peace officer” to include
police ofﬂcers ofa dlstrlct authonzed by statute to maintain a police department.

10 +ﬁ—the-case-af (g) | I;ns secilon gpghes :o actlve fxreﬂghtmg members ePFrre
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Subdivision (b) further expanded the term "injury” to include, for the first time, in
addition to cancer, leukemia as a covered "injury” under the statute. . The amendment B

also removed the requirement that the carcinogen to which the member was exposed

c e refighti e e uni is sectjon also jes fo peac
officers, as defined in Section 830.1, and subdivision (a) of Section 830.2, ofthe-penat
code~who are primarily engaged in active law enforcement activities;.

(b) The term "injury,”" as-uséd in this division,.includes. ¢ancer,_including

leukemia, that which develops or manifests itself during a period white-the jn which any
member described in subdivisio is in'the service of the department or unit; if the

member demonstrates that he or.she was exposed, while in the service of the
department or unit, to a known carcinogen as defined by the International Agency for

Research on Cancer, or as defined by the dlrectoraﬁd-’thaHhe-cafcmegems
reasonably-finked-to-the-disabling-cancer. -

(c) The compensation which that is awarded for cancer shall lnclude full hospital,
surgical; medical treatment, disability indemnity, and death benefits, as provided by this
division

(d) The cancer so developlng or manifesting itself in these cases shall be
presumed to arise out of and in the course of the employment This presumption is
dnsputable and may be controverted by othef-ewdence—buwﬂiess—sc-eafﬁrwefted— that

e site of the cance been established a e carcinoge to

e member emonstrated e ure is not reascnab d to dis

cancer. Unless so-controverted; the appeals board.is bound to find in accardance Wlth
# the presumption. This presumption shall be extended to a memberfollowmg '
termination of service for a period of three calendar. months for each full year of the
requisite service, -but.not to exceed 60 months in any circumstance, commencmg wuth
the last date actually worked in the specmed capaclty -
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" Test Claim of Santa Monica Community College District
" Chapter B87/00 Cancer Presumption (K-14)

be reasonably linked to the disabling cancer. Under Séction (d), the employer is now- -
required to prove that the carcihogen to which the member had been exposed was not
reasonably linked fo thé disabling cancer.

Chapter 595, Statutes of 1999 also amended Labor Code Seotton 3212 1 to add
subdmsron (e) whlch applles these amendments retroactwely to January 1 1997
moludlng clalms for benef tsfi Ied on or after that date that have prewousfy been denled
or that are being appealed followmg demal o

Chapter BB? Statutee of 2000 Sectlon 1, amended Labor Code Sect|on 3212 1
to make techmoal ohanges . e

PART III STATEMENT OF THE: CLAIM
SECTION 1. COSTS MANDATED BY THE STATE

The: Labor Code Sechon referenced |n this test ofarm results rn school dlstnots

mcurnng oosts mandated by the state as defmed in Government Code sec‘uon 17'5‘1-411

by creating new state- mandated duties related to the unlquely governmental function. of

providing pubhc ser\nces to students-and these statutes apply to school dlstnots and do

" Government Code section 17514 as added by Chapter 1459!84

"Costs mandated by the’state” riéans any increased costs whlch a \ocal agency or-
school district is required to incuf after Jily 1, 1980, as a result of any statute.enacted

on or after January 1, 1975, or any execltive order implémenting any statute enacted

on or after January 1 1975 which mandates a new program or higher level of service

of an emstlng program wnthm the meanlng of Sect\on 6 of Ar’ucte XlllB of the Callforma .

Constitution. - &~ 7 e
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not apply generally to all residents and entities in the state, 2
" The riew duties mandated by the state-upon school districts and community .
collégés. require state reimbursement of the direct and ind‘irectfcosts of labor, materials
and supplies, data processing services and software, contracted services and
consultants, equipment and capital assets, staff and student training and travel to
implemenf the following activities:
A) To develop policies and procedures, and periodically update those
policies
and procedures, for the handling of claims by district police officers who
make claims of worker's compensation allegingrthe development of his or
her cancer or leukemia wascaused by their employment with the district
pursuant to Labor Code Section 3212.1;
B) To pay the additional costs of claims, inciuding-full hos_,pifal,- surgical and
| medical freatment, disability indemsity and death benefits, caused by the
shifting of the burden of proof of the cause of cancer or leukemia from the

police officer employees to the district pursuant to Labor Code Section-

2 Public schools are a Article XlII B, Section 6 “program,” pursuant to L,_ng

Beach Unified School District v.: State of Califor (1990) 225 Cal.App. 3d 155, 275
Cal.Rptr. 449;- =~ Voo oo

“In thé instant case, although numerous private schools exist, educatlon in our socnety
is con3|dered to beapeculiarly government function. {Cf. Carmel Valley Fire Proiecglou
Dist; V. State of Califorpi (1987) 180 Cal.App.3d at.p.537) Further,.public education.is . .

administered- by local agenmes to provide service to the public.Thus. pubhc education
constitutes a ‘rogram’ within:the meaning of Section 6. - - g
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3212.1;

C) - iInlieu of additional costs of claims caused by the cancer or leukemia of its

" peace officers, to paf‘/ the additional costs ofinsurance premiums covering-

those claims pursuant to Labor Code Section 3212.1;

D)  The cost of training its police officer employees to take precautionary -

measures to prevent cancer or leukemia on the job pursuant to the Labor -

Code Section 3212.1;

E) The cost, or additional cost, to review claims dating back to January 1,
1997, to determine whether the leukemia or cancer arose out of or in the

- course of employment; pursuant to Labor Code Section 3212.1; and

‘F)  To pay previously dénied claims dating back to January 1, 1997, for those
claims for which the district cannot meet the.new burden of proof as
required pursuant to'Labor Code Section:3212.1. -

SECTION 2. EXCEPTIONS TO MANDATE REIMBURSEMENT

None of the Government Code Section 17556 statutory exceptions to a finding

3 Government Code section 17556, as last amen'ded by Chapter 588, Statutes
of 1989: ' R '

“The commission shall not find costs mandated by the state, as defined in Section, - .
17514, in any claim submitted by a local agency or school district, if, after a hearing,.-the
commission finds that: _ |

“'“(a) The claim is submiitted by alocal agency or school district which requested
legislative authority for that local agency or school district to implement:the program ...
specified in the statute, and that statute imposes.costs upon that local agency or school
district requesting-the legislative authority. A reselution from the governing bedy or a..
letter from a delegated representative of thé governing body-of a.local agency of school
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of costs mandated by thé state apply to this test-claim. Note, that to the extent scheool
districts mey have previously performed functions similar to those mandated by the
referenced code section, such efforts did not establish a preexisting duty that would
relieve the staté of its conistitutional requirement to later reimburse schaol districts when -
these activities became mandated." .

SECTION 3. FUNDING PROVIDED FOR THE MANDATED PROGRAM

No funds are approprlated by the state for relmbursement of these costs

district which reguests authorization for that local agency or school district to implement
a given program shall constitute a request within the meaning of this paragraph,

(b} The statute or executive order afﬂrmed for the state that whlch had been
declared existing law or regulation by action'of the cotits. T

(c) The statute or executive order lmplemented a federal law or regulation-and
resulted in costs mandated by the federal government unless the statute or executive
order mandates costs which exceed the mandate in that federal law or regulatlon

(d) The local agency or school distriét has the authorlty to levy service charges,

fees, or assessments sufficient to pay for the mandated program or increased leve| of

service,

(e) The statute or executive order prowdes for offsetting savings to local _
agencies of schogl districts which result in no net costs to the local agencies or school
districts, or includes additional revenue that was specifically intended to fund the costs
of the state mandate in an amount sufficient to fund the cost of the state mandate.

(f) The statute or executive order imposed duties which were expressly included
in a ballot measure approved by the voters in a statewide election.

(g) The statute created a new crime or infraction, eliminated a crime or infraction,
or changed the penaity for a crime or infraction, but only for that portion of the statute
relating directly to the enforcement of the crime or infraction.”

¥ Government Code section 17565, added by Chapter 879, Statutes of 1986:
“If a local agency or a school! district, at its option, has been incurring costs which are

subsequently mandated by the state, the state shall reimburse the local agency or
school district for those costs incurred after the operative date of the mandate.”
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mandated by the state and there is no other provision of law for recovery of .costs from

any other source.

PART IV. ADDITIONAL:CLAIM REQUIREMENTS

~The following elements of this claim are provided pursuant to Section 1183, Title .

2, California Code of Regulations:

Exhibit 1:  Declaration of Cheryl Miller
Santa Monlca Commumty College District

Declaratmn of Sharleen Crosby, Beneflts Technician
Clovis Unified School District

Exhibit 2: COpIeS of Statutes Cited , .
' Chapter 887, Statutes of 2000
Chapter 595, Statutes of 1999
. Chapter 1171 Statutes of 1989 .
- Chapter 1038, Statutes of 1988
- Chapter : 114, Statutes of 1984
Chapter 1568 Statutes of 1982,

Exhibit 3. Copies of Code Sections Cited
Labor Code Section 3212.1.
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PART V. CERTIFICATION
| certify by my signature below, undér penalty of perjury, that the statements
made in this document are true and complete of my own knowledge or information and
belief.
Executed on November gzi , 2002, at Santa Monica, California by:

Chorf Trtlen

Cheryl Millér
Associate Vice President
Business Services

Voice: (310) 434-4231
Fax: (310) 434-3607

PART VI. APPOINTMENT OF REPRESENTATIVE
Santa Monica Community'CoIIege District appoints Keith B. Petersen, SixTen and

Associates, as its representative for this test claim.

(hinff Thothen e 50, 0o

Cheryl Mildr Date
Associate Vice President
Business Services
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DECLARATION OF CHERYL MILLER

Santa MoAnvica Communify College District

Test Claim of Santa Monica Community College District

COSM No.

-Chapter 887, Statutes of 2000
Chapter 595, Statutes of 1999
Chapter 1171, Statutes of 1989
Chapter.1038, Statutes of 1988
Chapter 114, Statutes of 1984
Chapter 1568, Statutes of 1982

Labor Code Section 3212.1

Cancer Presumption

|, Cheryl Milier, Associafe Vice Presidént Business Services. Santa Monica
Community Qo!lege District, make the following declaration' and statemeﬁt.

In my capaéity as Asséciate Vice Président Business Servicesl,. | am the
supervisor of the district's Risk Management Department andAlI directly supervise those
employees of the departmenlt who are responsible for the receipt and processing of
claims for Worker's Compensation. | am familiaf with the provisions and requirements

of the Labor Code Section enumerated above.

This Labor Code section requires the Santa Monica Community College District
to: |
A) To develop policies and plfn%a_cedures, and periodically update those
policiesvand procedures, for thé handling of claims by district pblice
officers who make claims of worker's comﬁensation allegihg the

development of his or her cancer or leukemia was caused by their
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B)

C)

E)

F)

emptoyment with the district pursuant to Labor Code Section 3212.1;

To pay the additional costs of claims, including fﬁll hospital, sl'urgical aﬁd
medical treatment, disability indemnity and death benefits, caused by the
shifting of the burden of proof of the cause of cancer or leukemia from the
police officer employees to the district pursuant to Labor Code Section
3212.1;

In lieu of additional costs of claims caused by the cancer or leukemia of its
peace officers, to pay the additional costs of insurance premiums covering

those claims pursuant to Labor Code Section 3212.1;

The cost of training its police officer employees to take precautlonary
measures to prevent cancer or Ieukemla on the job pursuant to the Labor
Code Section 3212.1;

The cost ar additionai cost, to review claims dating back to Januéry 1,
1997 to detern'nne whether the leukemia or cancer arose out of orin the
course of employment, pursuant to Labor Code Section 3212. 1 and
To pay previously denied claims datmg back to January 1, 1997, fqr those

claims for which the schoal district cannot meet the new burden of proof

as required pursuant to Labor Code Section 3212.1.

It is estimated that Santa Monica Community College District will incur, should such a

Worker's Compehsation claim be filed, approximately $1000, or more annually, in

staffing and other costs in excess of any funding prcvided to districts to implement these

2
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new duties mandated by the state for which the district has not been reimbursed by any
federal, state, or local government agency, and for which it cannot otherwise obta"_i.n
reimbursement.

The foregoing facts are known to me personally and, if so::re'i'quire&,.i could fe‘_‘stifj .
to the statements made herein. | hereby declare under penalfif&éf ‘pé'r‘jl.:‘n_{f tﬁ':'a:t.the
foregoing is true and cormect except where stated upon information arid 'b,‘élie'f_.andwhejre‘

so stated | declare that | believe them to be true

EXECUTED this _g¢ _ day of November, 2002, a@%mia

Cheryl M:ﬂér
Associate Vice President Business Services
Santa Monica Community College District
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- i DECLARATIQN OF SHAREEN CROSBY

Clovis Uriified School District’

Test Claim of _§agta Monica Community College District

COSM No.

Chapter 887, Statutes of 2000
Chapter 595, Statutes of 1999
Chapter 1171, Statutes of 1989
Chapter 1038, Statiités of 1988
Chapter 114, Statutes of 1984
Chapter 1568, Statutes of 1982

Labor Code Section 3212.1

Cance as i0

l, Shaieen Crosby, Benefits Technician, Clovis Unified School District, make the

IR

In my éa'pacitf as Benefits Tecl"i\hiéié-n for the District, | am responsiblé for
receiving and processing claims for Worker's Compensation. | am familiar with the
provisions and requirements of the Labor Code Section enumerated above.

This Labor Code section requires the Clovis Unified School Dié.trict to:

A) To develop policies and procedures, and periodically update those
policies

and procedures, for the handling of claims by fjistrict police cfficers who
make claims of worker's compensation alleging the development of his or
her cancer or leukemia was caused by their employment with the district

pursuant to Labor Code Section 3212.1;

B) To pay the additional costs of claims, including full hospital, surgical and
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medical treatment, disability lndemnlty and death. benef“ts caused by the

shifting of the burden-of proof of the cause of cancer or leukemia'from the
police officer smployees-to the district pursuant to Labor Codé Section”
32121, |
C) In lieu of additional costs of claims-caused by the cancer or Ieukemié of its
peace officers, to pay the'additional costs of inéuféhce premiums covering
those claims pursuant to Labor Code Section 3212.1;
D) Thé' cost of training. its :police offi 'c':ér: employees to take precautionary
measures to prevent cancer or leukemla on the job pursuant to the Labor
Code Sec‘aon 3212. 1
E) The cost, or additional cosf, to revfew claims dating back tﬁ January 1,
1997, to determine whether the leukemia or cancer arose out of or in the
course of employment, pursuant to Labor Code Section 3212.1; and
F) To pay previously denie_d claims dating b:ack to January 1, 1997, for those
claims for which the district cannot meet the new burden of proof as
required pursuant to Labor Code Section 3212.1.
It is estimated that Clovis Unified School District will incur, should such é Worker's
Compenétion claim be filed, approximately $1,000, or more annually, in staffing and other costs
in excess of .any funding provided to districts to implement these new duties mandated by the

state for which the school district has not been reimbursed by any federal, étate. or local

government agency, and for which it cannot otherwise obtain
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reimbursement.

The foregoing facts are known to me personally and, if so required, | couid testify
to the statements made herein, [ hereby declare under penalty of perjury that the
forego-in'g is true and correct except where stated upon information and belief and where

so stated | declare that | believe them to be true.

EXECUTED this my of February, 2003, at Clovis, California. -

Shareen Crosby 0

Benefits Technician T
Clovis Unified School District
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_ ,;""._.. CHAPTER, ssz

L , SBNolBZO__ ,
AN ACT to amend Seetion 3212 1 of the Labor Cude. ‘relating to workere' cuntpensa.tion. B
fFiled with Secretary of State September 29, 2000 1

LEGISLATIV’E GOUNSEL'S DIGEST | .
‘8B 1820 Burton. Workers' corpensation:” cancer: peace oﬁﬁeere and safety oﬂicers

Existing workers’ coripensation law provides that-in the case of active ﬁreﬁgh’tmg members
_of certain state and local fire departments and in the case of certain peace officers, a
compensable injury-includes cancer that develops or manifests. itself during the period. while
the fivefighter or peace officer demonstrates that he or she was exposed, while in the service
of the public agency, to a known carcinoper; as defined, and that the carcinogen is reasonably
. linked to the disabling cancer. Existing law establishes a presumption that the cancer in
these cases is presumed to arise out of and 'in the course of employment, ‘unless the
presumption is controverted by - evidence thev, tha primary site.of the. ¢ancer “has been

‘established and that the carcmegen to which the member has demunstrated exposure is net
reasonably linked to the disabling cancer.

This bill would extend the epphcatwn of. theee provmons to addmonel categories of peece :
ofﬁcere, as epecrﬁed :

 The pedple of the Sta.te of Cal#mm do endct as follows
SECTION 1. Sectmn 3212.1 of the Lebor Gode is amended to read:

8212.1. (a) This section applies to ectxve firefighting members, whether volunteere, partly
paid, or fully paid, of all of the following fire departments: (1) a fire departmenit of & city, -
. county, city and county, district, or other public ‘or municipal corporation or' pelitical
. subdivision, (2) a fire department of the Umversn:y of California and the California State

University, (3) the Department of Forestry and Fire Protection, and (4) & county forestry or
firefighting department -or unit. This ssction also applies to peace officers, 25 defined ‘in
Section 830.1,subdivision (a) of Section 830; 2,_gnd stibdivisions {d)-and (b) of Section 830 3‘7 of
the Penal Cede, who are primarily engagea in netive Jaw enfercernent activities, - '

" (D) The term * m,)ury,“ as iised, in this dmsmn, meludee. cancer, mclud;m' ]eu];nerma, t.hat
develops or manifests itself during a period in which any mémber, degcribed. in’ subiivision; s’,a)
isin the service of the depertanént or unit, if the ‘member- demonetratee tHat 'he-of she ! fwa.s
. éxpedied! while itf the servicd-of the’ department o "whik, £6 B knowm Cirelhoge 8 Beﬁn‘e&by.

the Tnternational Agency fdt Resedrell on Cariger; or a8 définet by the Girestor. -

{c).The cornpenea.tton that is awarded for cancer Bhall: include full hoepﬂ:al eergmal meﬂmal
' heathnen’c, ‘disability-thdenity; and ‘deakh benafits, d provided by thi€ Aivistofl. i :‘

......

" (d) The cancer 80 devalopmg oF manfx"eehng itgelf theee cases shall be preeu.med o arise
-ontt ‘of and in the coirde of the employmient. - This. presumptlon ig dimutahle and maybe
dontroverted by evidence that the primary sité df the- tancer has-been established afid that -
_ the carcinogen to which:£h&’ membet. has:demoristrated exposiira,is: not-réasousbly lirket: to
the; disabling. cancer. , Unless ,so confroverted,. the appeals board. is- bound fo.find- in
-accprds,nee with the pneeumptlpn. Thig’ presmnptmn shiall be extendad £o & member, feﬂong
terminztion of service for & period of three calendar ‘months’ for ‘each ﬁxll Jear. of the: reqmsite

service, but not te.exceed 60 monthe in any cxrcumgtan;e, coznmencing with the laef, da.te
" ‘aethally worked ixi the spcifidd vapacify.:” - -

; (e) The amendments to th.xe eectaon ena.c:ted du:;-mg the 1999 porhen of the 1999—2000
‘ Regular Sesemn ehell be appliéd to. cla.une for beneﬂte filed or pending on or after. Jannary 1,
71997, inchiding; but not limited: ;- claims’ fof benefité. ‘filed on or ‘after that date that ha.ve : .

'Previouely been demed, of th*ﬁ" are bemg a.ppealed fuﬂewmg dealel”

" _.._’-. .
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EMERGENCY PERSONNIEL—WORKERS’ COM:E‘ENSATI(TN—-— )
FIREFIGHTERS AND PEACE OFFICERS S

gErvY }"‘.=""x'v:'..-“"----'*.'.-s 1 fGEAP’I'ER 595 VRS ?.:-f--" AN
LG TR L Sin
A.B No 539
© AN-ACT to amend Sectwn 3212.1 of the Ldbdr Boﬁe ?Elatmgﬁ te w::rkere compensatmn.

[Fﬂed w11:h Semﬁary of Sta.tq Oct.ober 10, 19991) -
LEGIEJA’FWE GQUHSEL’S DIGESQT ..

Emetmg workers compeﬁeetion lnw prcmdee that in the case of e.ctwe ﬁreﬁghtlng members
of certain state and local fire~ dgpartmen d:4n. the .casa of certain -peace officers, a

cpmpeneahle dngyry. JAneludes, cancer that, dev e pr manifests ltself during ths penod while

the ﬁreﬁghter or peace dfﬁcer demoneﬁrates he o Bhe was’ oeed while ifi the service .

of $hi puitie& %; EPHG o iditwi ce’.fém&gem'de 'deﬁne*d* S that fh edi'cmogezf*re Yehsanably
. lidket to “the! i cancel!l! Ekidting™s eetal:{]i'ehee— §pregutnption-thit *the ‘tancer. in
thesg-casewin frasnmed to-arise oubsEand.i the éeumseroﬁempleymenipurﬁesescontmverted
byretheremdehee arfb ey g Py G Ml o mw-p G TR amttuf SwCug it lomep s
.o i bill s delete the' i'eqmrenient ‘for the affscted ﬁreﬁghwadr pédce ‘officer to
demonsf:t‘éte tHiEhe earathogtn 1§ reanetdbly Lnkéd-to thie didihling eaner.: Tha'bill meteed
- would: provids thaf the- résmptiol Thay 61y be thdtrbveltad by evidence that the primary
site of the cancer has been established and that the carcinogen téwhithithé’ member Has
demonstrated exposure is not reasonably | linked to the disabling cancer. This bill would also
define cancer to include leukemia foj these: purpodes: Theee‘ chenE'ee 'wmﬂd apply to- cle.lme
for beneﬁts ﬁled or pendmg‘pn Qr afterJ amuary L ,199’7 TG Ty S

-‘I‘Hé Peo'ple of‘t_ite Qtdtb efmzifmw i:i!b ‘eitich is fazz?wg s, 7

TR e He N . .,.” : e

\SEGI’IQNJ hSentxﬂn 831&1 ﬂfthemhabenﬂodememendedrtﬂ read.u RS B I S TN IRRNEEL
-3212L: 0 6e) * ¥ Thingection ! applied to- ‘adtive firefiphting” membere PR Whether
voluhtéers: pliriiydaic: orFully puid;of alltef the fellbowing fire depattments* * *: (1) a firg
department of 8 mﬂrdd@dntm uty'and eomty 'distriet) 6F other piblic ¥ municipal porporation
qr pqhtxeat. i T Subdivi . f neh:of the Um\rermt.y ef California anE th'e

end (4) & county- foreetry orxﬁreﬁghtmg department or unit *w "' Thle eectlon algo’ J)phee
Yo peace officers, as defined in;Section-880.1 and subdivision (a) of Sectmn 830.2 ef the Penal

Code, Who are: primarily engaged in. active law. enforcement activities * ‘% *, 1. NN

) The.termi “inijury,” as used in this dmemn, includes cdncer * * % mcludmg leukerma
that évelops or' manifests itself during & period: * * * in which any memBex‘ described in
subdivis{on {a) i§ in the'service of the" ‘departmert or unit, if the member démonstrates that b
or she was exposed, while i the service of the ‘department of init, to & known cartinogen 4s

defined by the International Agency for Research on Cancer; or:aa deﬁned by the dn-ector

L

(cx The eompeneetlon thet is awarded for cancer shall mclude full hoepital; surglcal medma.l‘

treatment, disability mde:muty, and death beneﬁts, as provided by this division. -
(d) The cancer so develepmg or.manifesting. itgelf.in these cases shall be preeumed ‘to arise

out of and in the -course of the employment;. . This presumption i8 disputable and .may- be

controverted by *.*.* gvidence * * *'that the: prhna.ry site of the cancer hee bean established
and that the carcinogern to which the member has demonstrated exposure i8 not-reasonably
linked to the disabling. cancer, Unless'so controverted, the appeals board 15 bound £0 fing in
accordance with * * ¥ the presumption,  This presumption shall be extended 'to- a:member
: following termination of seryice for a period of three calendar months for each full year of the

requisite service, but not to exceed 60 months in. any emcumetence, commenting with:the last
date actually worked ih the epemﬁed capacnty d

{e) The amendments to this eectwn enacted dunng the 1999—2000 Reggla.r Sesemn ehal.l be -

applied to claims for benéfits filed or pen@ing cn or After Janoary T 1997, including, but not
limited to, claims for benefits Tled on or aft] 2 aat date that have rekue been demed ox

* thaf are being appealed following denial. ’

NI
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4544 STATUTES OF 1983 [ Ch. 1171

onse by the office to the agency's Request for Review. Upon

t of the decision, the office shall publish in the California
Notice Register the agency's Request for Review, the
e thereto, and the decision of the Governor’s office,
requirements set by subdivisions (a) and (b) may
be shortened by the™Sqyernor's office for good cause. .

of State for ﬁlxng :

(f) Upon overruling the decision o
transmit to the Rules Committees of both
a staternent of the reasons for overruling .the

CHAPTEH 11'71

An act to amend Secbon 3212 1 of the Labor Code, relatmg to
workers’ compensatlon

[Apprnved by Governor Septermibier 30, 1989. Filed with
Secretary of State September 30 1989]

The pe'opfe of the State of California do enact as follows:

SECTION 1. This act shall be known and may be cited as the
Police Officer’s Cancer Protection Act.

.SEC. 2. SecHon 3212.1 of .the Labor Code is amended to read:
3212.1. In the case of active firefighting members of ‘fire

departments of cities, ¢ounties; cities and counties, districts, or other .

public or municipal corporations or political 5ubd.w1smns and active
firefighting members of the fire departments of the Umversxty of

 California and the Ca.hforma State University, whether these

members are volunteers, partly pa.ld or fully paid, and in the case of
active firefighting members of the' Department of Forestry and Fire
Protection, or of any county forestry or firefighting department or
unit, whether volunteers, partly paid, or fully paid, and peace officers
as defined in Section 830.1 arid subdivision (a) of Seéction 830.2 of the
Penal Cede who are pnmanly engaged in active law énforcement
detivities, the term “injury” as used in this division includes cancer
which develops or manifests itself during a period while the member
is in the service of the department or unit, if, the member

* deinonstrates that he or she was exposed, while in the service of the

department or unit, to a known carcinogen as-defined. by, the

International Agency for Research on Cancer, or as defined by the'

director, and that the carcmogen is reasonably linked to the dlsabhng
cancer.

The compensatmn which is awarded for cancer shall mclude full
hospital, surgical, medical treatment; disability mdemmty, and death

-beneﬁts as provxded by this division.
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' Ch. 1172] STATUTES OF 1989 _ 4545

The cancer so developing or menifesting itself in these cases shall
be presumed to arise out of and in the course of the employment.
This presumption is disputable and may be controverted by other

- evidence, but unless so controverted, the appeals board is bound to

find in accordance with it. This presumption shall be extended to a

member following termination of service for a pericd of three -

calendar months for each full year of the requisite service, but not
to exceed 60 months in any circumstance, commencing with the last
date actually worked in the specified capacity. -

SEC. 3. Notwithstanding Section 17610 of the-Government Code,
if the Commission on State Mandates determines that this act
contains costs mandated by the state, reimbursement to local

' - agencies and school districts for those costs shall be made pursuant

to Part 7 (commencing with Section 17500) of Division' 4 of Title 2
of the Government Code, If the statewide cost of the claim for
reimbursement does not exceed one million dollars ($1,000,000),
reimbursement shall be made from the State Mandates Claims Fund.
Notwithstanding Seétion 17580 of the Government Code, unless

“otherwise specified in this act, the provisions of this act shall become

operative on the same date that the act takes effect pursuant to the
California Constitution.

————r

CHAPTER 1172

An act to add Section 13023 to the Penal Code, relating to cpt
records.

inal

fApproved by Covernor September 30, 1988. Filed
© Secretary of Stute September 30 1989.)

The pet':pfe of the State of Culifornia do enact/bs follows:

SECTION 1. Section 13023 is added

13023.. Commencing July 1, 1990,
adequate funding, the Attorney
enforcement agencies to report 46 the Department of Justice, in a
manner to be prescribed by the'Attorney General, such information
as may be required relative to any criminal acts or attempted
ceriminal acts to cause hysncal injury, emotional suffering, or
property damage wh e there is a reasonable cause to believe that
the crime was motiated, in whole or in part, by the victim’s race,
ethnicity, religigs] sexual orientation, or physical or mental disability.
July 1, 1992, and every.July 1 thereafter, the
of Justice shall’ submit a report to the Legislature
the results of the information obtained from local law
ment agencies pursuant to this section.
C.2. Notwithstanding Section 17610 of the Government Code,
" the Commission on State Mandates .determines that this act

the Penal Code, to read:
ject to the availability of
Zneral shall: direct local law
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3372 STATUTES OF 1988 [ Ch: 1038

read: -
5653.5. For purposes of Section 5653, “river, stream, lake™
means the body of water at the current water level at th
dredging. '~ - : :
SEC. 4, Secton 5653.7 is added to the Fish
réad: oo o
5653.7. In the event of an unanticipa
when necessary to protect fish
department may close areas tha
drédging and for which permi
5653. '

Game Code, to

water level change,
” wildlife resources, the
ere . otherwise . opened for
ere issued pursuant to Section

iadded -fo the Fi.sh and Game‘Code, to

5653.9. The depafment may adopt regulatons to carry out
Sectons 5653, 565873, 5653.5, and 5653.7. .

'SEC. 6. Np-teimbursement is required by this act pursuant to
Section 6 gfArticle XIII B of thg California Constitution becavse the
only cost§ which may be incurred by a local agency or school district
wilLb2 incurred because this act creates a new crime or infraction,
ges the definition of a ¢rime or infraction, changes the penalty
for a crimé or infraction, or eliminates a crime or infraction.

CHAPTER 1038

An act to amend Section 3212.1 of the Labor Code, relating to
workers' compensation.

' [Approved by Governar September 20, 1988. Filed with -
Secretary of State Septerber 20, 1883.]

T}:e people of the State of California do enact as follows:

* SECTION 1. Section 3212.1 of the Labor Code is amended to
read:

3212.1. In the case of active firefighting members of fire
departments of cities, counties, cities and counties, districts, or other
public or municipal corporations or. political subdivisions, and active
firefighting members of the fire departments.of the University of
California and the California State University, whether these
membeérs are volunteers, partly paid, or fully paid, and in the case of
active firefighting members of the Department of Forestry, or of any
county forestry or firefighting department or unit, whether
volunteers, partly paid, or fully paid, the term “injury” as used in this
division includes cancer which develops or manifests itself during a
period while the member is in the service of the department or unit,
provided that the member-demonstrates that he or she was exposed,

while in the service of the department or unit, to a known carcinogen,

as defined by the International Agency for Research on Cancer, or
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as defined by the director, and that the carcinogen is reasonably
linked to the disabling cancer.

The compensation which is awarded for cancer shall inclugde Ffull
hospitdl, surgicel, medical treatment, disability indemnity, and death
bénefits, as provided by this division.

The cancer so developing or manifesting itself in these cases shall
be presumed to arise out of and in the course of the employment.
This presumption is disputable and may be controverted by other
evidence, but unless so controverted, the appeals board is bound to
-find in accordance with it. This presumption shall be extended to a
member following termination of service for a perlod of three
calendar months for each full year of the requisite service, but not
to exceed 60 months in any circumstance, commencing with the last
date actually worked in the specified capacity.

CHAPTER 1039"
¥

An act to amend Section 5353 of the Public Utilities Code, g#d to
add Section 34507.6 to the Vehicle Code, relating to carrieps

(Approved by Governor September 20, 1988: Filed wit
Secretary of State September 20, 1988]

The peop]e of tbe State of California do enact as

SECTION 1 Section 5353 of the Public Uti)ifis
to read:

5353. This chapter does not apply to

{a} Transportation service rendere
limits of a single. Clt}! or city and cou
ordinance.

{b) Transportahon of schog¥ pupils conducted by or under
contract with the governing befrd of any school district entered into

ansportatmn services between fixed
route which are subject to authorization
commencing with Section 1031) of Chapter 5

terinini or over a r'_eg
pursuant to Article
of Part 1 of Divisi
(d) Transporidtion services occasnona]ly afforded for farm

1 _g to and from farms on whxch employed when the

T by a nonproﬁt agncultural cooperative association
d and acting within the scope of its powers under Chapter
nmencing with Section’ 54001) of Division 20 of the Food and
1cultura1 Code, and without any requirement for the payment of
ompénsation therefor by the employees.

(e} Transpo:tat]on service rendered by a publicly owned transit
system.

85430
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' CHAPTER 114 |

An act to amend-Sections 3212 1, 3361 3600 4, 4850, and 4850.5 of,
and to add and repeal Section 3212.8 of, the Labor Code, relating to
workers’ compensation.

-[Approved by Governor. May 10 1984, F‘iled with
Sacretary of State May 10 1984]

The people of the State of California do énact as follows:

SEC’I’ION 1. - Secton 32121 of the Labor Code is amended to
rea

3212.1. In the case of actve fi:eﬁghtmg members of fire
departments of ¢cities, counties, cites and counties, distriets, or other
public or municipal corporations or political subdivisions, and active
firefighting members of the fire departments of the University of
California, whether these membe;'s are volunteers, partly paid, or
fully paid, and in the case of active firefighting members of the
Department of Forestry, or of any county forestry or firefighting
department or unit, whether volunteers, partly paid, or fully paid,
the tefm “injury™ as used in this dwxsion includes cancer which
develops or minifests'itself during a period while the member is in
the service of the department or unit, prowded that the member
demonstrates that he or she was exposed while in:the service of the
department or unit, to a known carcinogen as defined by the
International Agéncy foi Research dn Cancer; or as defined by the
director, and that the carcinogen is reasonably hnked to the disabling
cancer.,

The compensahon which is awarded for cancer sha]l include full.
hospital Surglcal medical treatment dmablhty mdemmty, and death

" The cancer 56 developmg or mamfeshng itsalf in these cases shall
be presumed to arise out.of and in"the coiifse of the employment.
" This presumption is, disptatable and may be’ coritroverted by other
evidence, but uriléss so pontroverted, the dppeals board is bound to
find in accordance with it. This presumption shall be extended to a
member following terminston of servieé fora period of three
calendar months for each full yedr of the requisite service, but not
to exceed 60 moq;las in any circumstance;’ commencmg with the last
‘date actually worked in the specified capacity. -

SEC. 2. Section 3212 8 is'added to the Labor Code, to read:.

3212.8. This séction and Seétion 3212.1 shall remdin in effect only
until January 1, 1989, and as of this date are repealed, unless a later
enacted statute, whmh is chaptered before ]anuary l 1689, deletes
or extends this’ date

SEC. 3. Section 3361 of the Labor Code is amended to read:

3381. Each member registered-as an active firefighting member
of eny regularly organized volunteer fire department, having official
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recognition, and full or partial support of the government of the

county, city, town, or district in which the volunteer fire department
is located, is an employee of that county, city, town, or district for tlhe
purposes of this division, and is entitled to receive compensation

from the coumty, city, towrn or -district in accordance with the

provisions thereof. _
SEC. 4. Section 3600.4 of the Labor Code is amended to read:
3600.4. (a) Whenever any firefighter, as defined in Section 50925
of the Government Cade, of a city, county, city and county, district,
or other public or municipal -corporation or political subdivision is
injured, dies, or is disabled from performing his or her duties as a
firefighter by reason of his or her proceeding to or engaging in a fire
suppression or rescueé operation, or the protection or preservation of
lifs or property, anywhere in ' this state, including the Iocal
jurisdiction in which he or she is employed, but is not at the time

acting under the immediate direction of his or her.employer, he or-

she or his or her dependents, as the case may be, shall be accorded
by his or her employer all of thé same benefits of this division which
he or she or they would have received had that firefighter been
acting under thé immediate direction of his or her employer. Any
injury, disability, or death inecurred under the .circumstances
described in this séction shall be deemed to have arisen out of and
been sustained in the course of employment for purposes of workers’
compensation and all other benefits. : :

(b) Nothing in this section shali be deemed to: ,

(1) Bequire the exténsion of any benefits to z firefighter who at
the time of his or her injury, death, or disability is acting for
compensation frorn one other than the city, county, city and county,
district, or other public or municipal corporation or political
subdivision of his or her prirhary employment or enrollment,

(2) Require the exténsion of any benefits to a firefighter
employed by a city, county, city and county, district, or, other public

or municipal corporation or political subdivision which by charter, " .
ordinance, or departmental regulation, whether now in- force or

hereafter enacted or promulgated, expressly prohibits the activity
giving rise to the injury, disability; or death. -

SEC. 5. Section 4850 of thig Labor Code, as amended by Chapter
762 of the Statutes of 1983, is amended to read:

4850. Whenever any city policeman, harbor policeman of any
harbor . district,’ city, county, or district firefighter; sheriff or any
officer or employee of a sheriff’s office, any inspector, investigator,
detective, or personnel with comparable title in any district
attorney’s office, or lifeguard employed year round on a regular,

. full-time basis by a county of the first class, who is & member of the

Public Employees’ Retirement System: or subject to the County
Employees Retirement Law of 1937 (Chapter 3 {(commencing with
Section 31450) of Part 3 of Division 4 of Title 3 of the Government
_Code) is disebled, whether temporarily or permanently, by injury or

ess arising out of and in the cgurse of his or her duties, he or she
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shall become entitled, regardless of his or her period of service with
the city, county, or district, to leave of absence while so disabled
without loss of salary in lieu of temporary disability payiments, if any,
which would be payable under this chapter, for the period of the
dzsa.bﬂxty, but not exceeding one year, or until such earlier date as he
or she is rétired on permanent dlsabihty pension, and is actually
receiving disability pension payments, This section shall apply only

to city policemen, harbor district policemén, sheriffs or any officer -

or employee of a sheriffs.office,,and any i.nspector, investigator,
detective, or personnel with comparable title in' any district
attorney’s . office, who'are members of the Public Employees’
Retirément System or subject to the County Employees Retirement
Law of 1937 (Chapter 3 (commencing with Section 31450) of Part 3
~ of Division 4 of Title 3 of the Government Code) and excludes such
employees of a police department whose principal dutiss are those
* of a telephone operator, clerk, stapographer, machinist, mechanic, or
othetwise, and whose functions do not clearly fall within the scope
of active law eriforcement service, and excludes such employees of
a county sheriff's office whose principal duties are those of a
telephone operator, clerk, stenographer, machlnlst mmechanic, or
otherwise, and whose functions do not clearly come ‘witliin the scope
of active law enforcement. service. It shall dlso apply to city, county,
or district firefighters who are members of the Public Employees’
Rettément System or subject to the Courity Employees Retiremnent
Law of 1937 (Chapter 3 (commencing with Section 31450) of Part 3
* of Division 4 of Title 3 of the Government Code) and extludes such
employees of the city fire department, county fire department, and
of any fire district whose principal duties are thosé of & telephone
operator, clerk, stenographer, machinist, mechanic, 6r otherwise,
and whose functions do not clearly fall w1thm the scope of active.
frefighting and prevention service, It shall also apply to deptity
sheriffs"subject to the County Employees Retiremeént Law of 1937
(Chapter 3 (commencing.with Section 31450) of Part 3 of Division
4 of Title 3 of the Governyment Code) . It shall also apply to lifeguards
employed year round on a regular, full-time basis by counties of the
first class who are subject to the County Employees Retirement Law
of 1537 (Chapter 3 (commencing with Section 31450) of Part 3 of
Division 4 of Title 3 of the Government Code). If the employer is
insured, the payments which, except for the provisions of this
section, "the insurer would be obligated to make’ as disability
indemnity to the-injured; the insurer may pay to the insured.

This section shall remain in effect only until January 1, 1990, and
as of that date is repealed, unless a later enacted statute, which is
cheptered before January 1,.1990, deletes or extends that date. -

SEC. 5.5. Secton 4850, of the Labor Code, as added by Chapter
762 of the Statutes of 1983, is amended to readn

4850. Whenever any city policernan, city, county, or district
firefighter, sheriff or any officer or employee of a sheriff’s office, any
mspector inyestigator, detective, or personnel with comparable title
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in any district attormey’s office, or lifeguard employed year round on
a regular, full-time basis by a county of the first class, who is a
member of the.Public Employees’ Retirernent System or subject to
the County Employees Retirement Law of 1937 (Chapter 3
(commencing with Section 31450) of Part 3 of Division 4 of Title 3
of the ‘Government Code) is disabled, whether temporarily or
permanently, by injury or illness arising out of and in the course of
his or her duties, he or she shall become entitled, regardless of his or

her period of service with the ¢ity or dounty, to leave of absence

while so disabled without loss of salary in lieu of temporary disability
payments, if any, which would be payable under this chapter, for the
period of the disability, but not exceeding one year, or until such
earlier date as he or she is retired on permanent disability pension.
This section shall apply only to city policemen, sheriffs or any officer
or employee of a’sheriff's office, and any inspector, investigator,
detective, of personnel with comparable Htlé in any distriet
attorney’s office, who are members of the ‘Public Employees’
Retirement System or subject to#he County Employées Retirement
Law.of 1937 (Chapter 3 (commencing with Section 31450) of Part 3
of Division 4 of Title 3 of the Governmeént Code) and excludes such
employees of z police department whose principal duties are those
of a telephona operator, clerk, stenographer, machinist; mechanie, or
otherwise, and whose functons do not clearly fall within the scope
of active lJaw enforcement service, and excludes'such employees of
a county sheriffs office whose principal duties are . those of a
telephone operator, clerk, stenographer, machinist, mechanic, or
otherwise, and whose functieris do not clearly come within the scope
of active law eriforcement setvice, It shall-also apply to city, county,
or district firefighters who are members of the Public Employees’
Retirement System or’subject to the County Employeés Retirement
Law of 1937 (Chapter 3 (commencing with Section 31450) of Part 3
of Division 4 of Title 3 of the Government Code) and excludes such
employees of the tity fire department,‘county fire department, and
of any fire district whose principal duties are those of a telephone
operator, clerk, stenographer, machinist, mechanic, or otherwise,
and whose functions do not clearly fall within the scope of active
firefighting and prevention service. It shall also 'apply to deputy
sheriffs subject to'the County Employees Retirement Law of 1937
(Chapter 3*(commencing with' Section 31450) of Part 3 of Division
4 of Title 3 of thé Govérnment Code) . It shall also apply to lifeguards

employed year round on a regular, full-time basis by counties of the

- first class who are subject to the County Employees Retirement Law
... of 1837 (Chapter 3 (commencing with.Section 31450) of Part 3 of

Division 4 of Title 3 of the Gevernment Code). If the employer is
insured, the payments which; except for the provisions of this

section, the insurer would be ‘obligated to make as disability’

indemriity to the injured, the insurer may pay to the insured.
This section shall become operative on January 1, 1990, .
SEC. 8. Section 48505 of the Labor Code is'amended to read:
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“Transit Distriet: .~

* municipal railway system,

366 ' STATUTES OF 1984 [ Ch. 115

4850.5, Any firefighter employed by the County of San Luxs
Obispo, and the sheriff or any officer or employes of the sheriff’s
office of the County of San Luis Obispo, shall, upon the adoption of
a resolution of the board of supervisors so declaring, bs entitled to
the benefits of this article, if otherwise entitled to these benefits,
even though the employee is not a member of the Public Employees
Retirement System or subject to.the County Employees Retirement

Law of 1937 (Chapter 3 (commencing with Section 31450) of Part 3

of Division 4 of Title 3 of the Government Code)

CHAPTER 15
An act to amend Section 29142.2 of to add Section 99268 11 to, and

to repeal and add Section 291425 of, the Public Utilities- Cde,

relating to transportation, and declaring the urgency thereof ,
effect. immediately

[Approved by Governor May 10, 1684, Fﬂed with
Secretary of Sta.l:e May 10 1984.] -

The people: of tbe State of California do enact as follows:

.SECTION 1. Section 291422 of the Publi¢’ Utilities Code is
amended to read: . .

.991422. Notwithstanding .Section 7271/of the Revenue and
Taxatmn Code, :after deducton for the gdst of the State Board of
Equahzahon in. administering the  tray actxons end use tax, the
amounts collected under the ordinance adopted pursuant-to Section
be allocated as follows:

{a) Seventy-five: percent to thef Sen Francisco Bay Area Rapid

(b} Twenty-five percent s
Transportation Commissionfo the San Francisco, Bay Area Rapid
Transit District, the City’and County of .San. Francisco for its
and the Alameda-Contra Costa Transit
District for transit sg wces on the basis of Tegional priorities
established by the cgdamission. The allocations by the commission to
these transit operglors for transit services shall be in accordance with
the criteria in the financial management plan which is to be
developed and/annually revised by the commission in coordination

grheda-Contra Costa Transit District, the San Francisco
Bay Area apid Transit District, and the City and County of San

.' Section 29142.5 of the Pubhc Utilities Code is repealed,
. 3. Section 29142.5 is added to the Public Utilities Code, to

1425 On and after July 1, 1984, for purposes of meehng the
requirement of subdivision (b) of Section 29142.4, the Metropolitan
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.SEC. 2. If any provision of this act or the applicatipn
any person or circumstances is held invalid, that jpvalidity shall not
affect other provisions or applicatmns of the set"which can be given
effect without the.invalid provision or apptfcation, and to this end the

- provisions of this act are severable .

SEC. 3. . No appropriation-{§ made and no ren’nbursement is

required by this act purstfnt to Section 6 of Article XIII B of the
. California Constitutish or Section 2231 or 2234 of the Revenue and
ode-biécause the Legislature finds and declares that there
+*_ are sdvipgvas well as costs in this act whlch, in the aggregate, do not

.t

CHAPTER 1568

" Anacttoadd and repeal Section 3212 1 of the Labor Code, relating
to workers" compensahon v

[Approved by Govarnor Se ternber 30, 1982. Filed with
) Secretnry of State ptember 30, 1982.]

The people of the Stata of California do epact as foﬂaws

SECTION 1. Sechon 3212.1 is added to the Labor Code, to read:
3212.1. In the case of active firefighting members of fire
T departments of cities, counties, cities and counties, districts, or other
 public or municipal corporations or. political subdmsxons and active
fire fighting members of the fire departments of the University of
.California, whether these members are volunteers, partly paid, or
fully paid, and in the case of active firefighting members of the
Departinent of Forestry,.or of any county forestry or firefighting
depa.rtment or umt whether, volunteers, partly paid, or. fully paid,
the term “injury” ds used in this division includes cancer which
develops or manifests itself-during a period while the member is in
the service of the. department or unit, provided that the member
. demonstrates that he or she was exposed while in the service of the
 depaitment or unit, to a known carcinogen as defined by the
. Internatichal Agency for Reésearch on Carncer, or as defined by the
.director, and that the carcinogen is reasonably lmked to the disabling
" cancer. .

The compensahon which is awarded for cancer shall inc!ude full
hospital, surgical, medical treatment, disability indemnity, and death
‘benefits, as provided by the provisions of this division.

" The cancer so- developmg or manifesting itself in these cases shall
be presumed to arise out of and in the course of the employment.
This presumption is disputable and may be controverted by other

T ewdence, but unless so controverted, the appeals board is bound to

. find in aecordance with it. This presumption shall be extended to a
member followmg termination of service for a period of three
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ca]endar months, for each full year of the. requisite service, but not

to exceed 60.months in any circumstance, commericing with the last -

dato actually worked in the specified capacity. .
. 'This section shall remain in effect only until J anua.ry 1, 1989 ‘and

as of this date is repealed, unless a later enacted statute, which is

chaptered before January 1, 1989, delotes or extends this date:-

SEC. 2. Nutwithstanding Secﬁon 6 of Article. XIIIB of the-
. Califgrnia Constitution and Section 2231 or 2234 of the Revenué and

Taxation Code, no appropriation is made by this act for the purpose
of making reimbursement pursuant to these . sections.. It -is
recognized, however, that a local agency or school district may
pursue- any remedies to obtain reimbursement available to it under
Chapter.3 {commencing with Section 2201) of Part 4 of Division 1
of that code. However, notwithstanding - any other provision of law

to the contrary, all reimbursements to a local -agency or school -

district orany state agency pursuant to this act shall be paid from the .
-appropriation to the Departmént of Industrial Relatons for the
- paymenit of additional' compenSation for “subsequént injury, as

providedin Article 5 (commencing : with Section 4750) of Chapter 2 '

of Part 2 of Division 4 of the Labor Code. -

CHAPTER 1569

‘ therafor _

" {Approved by Govemor tember 30, 16
Sectetary of State Septernber 30, 1682.]

- The people of the State of California do,

SECTION 1. - Section: 15453 5is & ed to the GWamment Code,
to read:

.15453.5. Notmthstandmg Settion. 15453, the total gmotmt of -
. bonds which may be outstandifig at any one time is hereby increased

by an amount not excéeding seven hundred sxxty-seven rml].ion-

dollars (&'7'67 000 ,000).

. CHAPT ER 15'70 .
' An act te’amend Sections 14654, 31109, 31702, 31704 31705 31706,
08, and 31713 of, to a.'mend and renumber Sections:31047,
31048,31049, 31050, and 31051 of, and to-add Sections 36%5,.703.5,

gtmg to ﬁnanczal institutions.
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Labor Code

§ 82121, Antive ﬁreﬂghters and peace ofﬁcers. lrdurjl inclusinn of cancer, presumption

()" Thisaecﬁon a.pphea toactlve ﬂreﬁghﬁng membars whether volunteers. partly paid, o: fnlly pa.id, of
all of the follcrwing fire’ departments:., (1) 2 firg departmenb of & clty, county, city and county, district, ar
other ‘public or municipal cnrpuraﬂun"or politiesd Bubdiv!qiou. (2) a fire department of the Un!veraity of
. Coldornts. and the c arnid’ Staté Univaraity, (3) the Department of Farestry a.nd Ei:;e otection, and
C(# e cmmty forestry or ﬁraﬂghﬂng depértment oF unit,, . ’,I‘his seqﬂmﬂao app @ officers, da
defhéd ir' Seétion 830.1, pibdivision (&) of Sécﬂon 8802, afid 3).and (B} of Eecﬁon 880.85 of
 the Penal Gode, who are pr{marﬂyengaged -Betive law end orcanemt a.ctbv!. B8, . -

b fThé terms “dnfury,”-e% used th this: diviainn, jnclu:fﬁ canter, including laulqérdl&. that dmleps ar
" mianifeste Heelf during s pértsd in which ‘anymeémber deggribed in subdivision (s) 18 i the.sexvice.of the
gepartment,or unit; if the member. demonstrites, that he or she.was expagéd; while in the serviga. of tha"
deparitient-or anit, 15 & known c&rcinogeh 25 defined by,,the -Internations}. Agane!;r for. Resear@h on'
Omeer,oraadeﬁqsdbythe Mct’m‘ R B T o e

% {6 The' compena&ﬁon‘thatie awarded for cangsr ahall sisliade Adll hﬁapitﬂlt surglea]. meqtcal h‘eattnmt
djsa.bmw imdamnity, and death benefits, as' pravided by this divislon,” ° nf. -

“ (@) The caneer-so develspliig or mardfeﬂt&ng ftgelf tin thqse caben eha.‘ll ‘be *prssuméd tu'ariss uut cf and -
irr $he toures of the eiployment, ~Thiy presumption in'dsputable’and thay be controvertedl by evidence
thatithie primary site of the canicarhas been detablishsd add that the carciﬁagen to which the méribar has
démandtratdd ‘exposure s not reastrably Unked to the dlsabling ‘cahder: ~Unleih st -controvétted, “the
appehlhbbard is- béuhd'ta fisd in secordidnes with the' préaumpﬁon - This preguifption ahall be extended
bo & mémper follddving termingtion of service fbr a period of th.ré? galandar months.for each full year of

the' requisite-sbyviee; ut not 1o, exaee& 80 moﬁﬁhs in. s.ny clrcum&t.hnce, commancing w‘lhh tha laat. da.te
actually worked {n the spedified q.apacity . . .

(e) The ‘amiendments to-this section efincted during tha '1999 gortiurr af: tha 1999—2000 Reg\\ﬂa.r Seasicm
shall B8 spplled to clafms for banefits fed o pending'er or after-Janusry 11897 including, but not
‘Hmited to, clatms for beriafits filed 'on or aﬂ:er that daté' that ha.ve previouslf ‘been ﬂenied, or that, a.re
being appealed following denial, D

{Amepded. By Stets.1089, ¢. 1171, 4 2; ,smmbg & bos (ﬁtﬁ 539) Y 1I sma zooa & 337 (EBIBBQ}.‘§ 1)
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EXHIBIT B

GrAY Davig, GOVERNOR
215 L STREET N SAURAMENTO A K ¥5814-37D06 B www.DnoF.oa.@ov

June 10, 2003~

Ms. Paula Higashi

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

. Dear Ms. Higashi:

As requested in your lstter of March 12 2003 the Department of Finance has reviewed the test
claim submitted by the Santa Monica Community College District (claimant) asking the .
Commission to determine whether spacified costs incurred under Chapter No. 1588, Statutes of
1982, (AB 3011); Chapter No. 114, Statutes of 1984, (AB 1389), Chapter No. 1038, Statutes of
1988 (SB 1145); Chapter No. 1171 Statutes of 1989 (SB .88); Chapter No. 595, Statutes of
1999 (AB 539, Papan); Chapter No. 887, Statutes of 2000.(SB 1820, Burton); and Labor Code
Section 3212.1 are reimbursable state mandated costs (Ciaim No. CSM-02-TC-15 "Cancer.
Presumption"). Commencing with page ten of the test claim, claimant has identified the
following new duties, which it asserts are reimbursable state mandates:

» Increased workload associated with the development and periodic revision of policies and
procedures for the handling of workers' compensation claims related to the contraction of
cancer in peace officers. -
Increased workers' compensation claims for cancer in peace officers.

Increased workers' compensation insurance coverage for peace officers.

Increased training to prevent the contraction of cancer for peace officers.

Increased costs to review claims dated back to January 1, 1997.

Increased costs to pay claims dating back to January 1, 1997,

As the result of our review, we have conciuded that the statutes may have resulted in the
following new state mandated programs:

» Increased workers' compensation claims for cancer in peace officers.
» increased costs to review claims dated back to January 1, 1997.
= Increased costs to pay claims dating back to January 1, 1997.

These new programs may have resulted in establishing a presumption that the contraction of
cancer for peace officers occurring during the employee's service period arose out of and in the
course of employment. This is consistent with the findings in our initial responss to CSM-01-
TC-19, a similar test claim filed by the County of Tehama. This conclusion also appears
consistent with Chapter No. 585, Statutes of 1999 (AB 539, Papan), which requires that this
cancer presumption be applied to claims having been denied or pending since January 1, 1997.
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However, the following duties have been detarmined to have not resulted in a new state
mandated program or reimbursable mandate: ' .

o Increased workload associated with the development and periodic revision of policies and
procedures for the handling of workers' compensatlon claims related to the contraction of
cancer in peace officers.

Increased requirements for physical examinations prior to employment for peace officers.
¢ Increased fraining to prevent the contraction of cancer for peace officers.

o increased workers' compensation insurance coverage for peace ofﬁcers.

Although these prugrams are mvolved in the screaning and protection of employees related to
the contraction of cancer in peace officers, the statutes cited in this claim do not require these
duties and, therefore, these programs cannot be considered state reimbursable mandates as

specified within this claim.

As required by the Commission’s regulations, we are including a "Proof of Service” indicating

that the parties included oh the mailirig list which accompanied your March-12, 2003 |etter have

been prowded with copies of this letter via'either United States Mall or, in the case of other state {
agencies, lnteragency Mail Serwce '

If you have any guestions régarding this letter, please contact Jennifer Osbarn, Principal
Program Budgst Anaiyst at (918) 445-8913 or Keith Gieinder, state mandates claims
coordinator for the Department of Finarice, at (916) 445-8913

Sincerely,

ﬂym M‘?L
S. Calvin Smith
Program Budget Manager

Attachmentis
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Attachment A

DECLARATION OF JENNIFER OSBORN
DEPARTMENT OF FINANCE
CLAIM NO, CSM-D2-TC-15

1. | am currently employed by the State of-CaIifomia, Department of Finance (Finénce), am

familiar with the duties of Finance, and am authorized to make this declaration on behalf
of Finance.
2. We concur.that the sebtions relevant to this claim are accurately-quoted in the test claim

submitted by claimants and, therefore, we do not restate them in this declaration.

| certify under pénalty of perjury_that the factsset forth in the foregoing are true and correct of
my own knowledge except as to the matters therein stated as information or belief and, as to
those matters, | believe them to be true, ‘

Jiung. /O;ZOCB . Ve 7

at Sacramento, CA U Jenifer Osborn
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PROOF OF SERVICE

Test Claim Name:

Cancer Presumption
Test Claim Number:;

CSM-02-TC-15

[, Mary Latorre, the undersigned, declare as follows: -
I am employed in the County of Sacramento, State of California, | am 18 years of age or older

and not a party to the within entitled cause; my busmess address is 915 L Street, 8

Sacramento, CA 95514

Floar,

On June 10, 2003, | served the attached recommendation of the Department of Finance in said
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof:
(1) to claimants and nonstate agencies enclosed in & sealed envelope with postage theréon fully
prapaid in the United Statés'Mail at Sacramento, California; and (2) to state agencies’in the
normal pickup locatlon at 015 L Street, 8th Floor for Interagency Mail Ser\nce addressed as

follows:

A-16

Ms. Paula Higashi, Exscutive Director
Commission on State Mandates

980 Ninth Street, Suite 300
Sacramento, CA 95814

Facsimile No. 445-0278

B-29

Legislative Analyst's Office
Attention Marianne O'Maliey
925 L Strest, Suite 1000
Sacramento, CA 95814

Mr. Keith B. Petersen

SixTen & Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mr. Paul Minney

Spector, Middleton, Young and Minney, LLP
7 Park Center Dr.

Sacramento, CA 85825

Ms. Harmet Barkschat
Mandate Resource Services
5325 Elikhorn Blvd. #307
Sacramento, CA 85824

Mr. Steve Smith

Mandated Cost Systems, Inc.
11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 85670

B-8 "

State Controller's Office

Division of Accounting & Reporting
Attention: William Ashby '
3301 C Street, Room 500
Sacramento, CA 95818

- Santa Monica Community College District

1900 Pico Blvd.
Santa Monica, CA 90405-1628

Ms. Cheryl Milier 7

Santa Monica Community Coliege District
1900 Pico Bivd.

Santa Monica, CA 90405-1628

Dr. Carol Berg. _
Education Mandated Cost Network
1121 L Street, Suite 1080
Sacramento, CA 95814

Ms. Sandy Reynolds

Reynolds Consulting Group, Inc.
P.O. Box 987

Sun City, CA 92586

Ms. Annette Chinn

Cost Recovery Systems

705-2 East Bidwell Strest, #284
Folsom, CA 85630 .~
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Mr. Steve Shields Mr. Arthur: Palkowitz

Shields Consuiting Group, Inc. San Diego Unified School District
1536 36th Strest 4100 Normal Street, Room 3159
Sacramento, CA 95816 San Diego, CA 92103-8363

Mr. Michae! Havey Ms. Beth Hunter

State Controller's Office (B-08) Centration, inc.

Divisicn of Accounting and Reporting 8316 Red Oak Street, Suite 101
3301 C Street, Suite 500 Rancho Cucamonga, CA 91730

Sacramento, CA 85816

Mr. Gerald Shelton

California Department of Education (E-08)
Fiscal and Administrative Services Division
1430 N Street, Suite 2213

Sacramento, CA 85814

| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on June 10, 2003 at Sacramento,

California. )
sty Zplorre

('/'-4- Mary Latorre
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L o EXHIBIT C
- SixTen and Associates
' Mandate Reimbursement Services

TH B. PETERSEN, MPA; D, Président | Telsphone: (858) 514-8605
2 Balboa Avenue, Suite B07 . : . Fax: (858)514-8645

San Diego, CA 82117 - - E-Mail: IKbpsilxtan@ao{.com

RECEVED |
00 e
June 27, 2003 JUN 30 2003
: . : COMMISSION ON
Paula Higashi, Executive Director _ STATE MANDATES

Commission on State.Mandates
U.S. Bank Plaza Building

.880 Ninth Strest, Suite 300
Sacramento, Cahfomla 95814

Re: Test Claim 02-TC-15 .
Santa Monnca Community College Dlstnct
C 2 i -

Dear Ms. Higashi:

. | have received the comments of the Department.of Finance (‘DOF”) dated June 10,
20083, to which | now respond on behalf of the test clalmant

Although nane of the objections generated by DOF are included in the statutory
exceptions set forth in Govermnment. Code Section 175586, the: objectuonsfstated
additionally fail for the foilowmg reasons:.

) 1. -u,u:u:

Test clalmanf objects to the. Cdmrhahté .Of'II:Hé DOF, |ri totél -as being legally lﬁcompetént
and move that they be excluded from the record. Title 2, Calrfomna Code of .
Regulations, Sec’aon 1183.02(d) requnras that- any' :

wntten response opposmon or: recommandatlons and supportlng
docu_mentatlon shall be signad at the end of the document, under penalty
of perjury by an authorized representative of the state agency, with the
declaration that it is true and complete to the best of the representatwe s
personal knowledge or information and behaf "

The DOF comments do not comply with this essential requirement;' '
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" Ms. Pauld Higashi, Executive Director
~June 27, 2003

DOF concurg that the test claim statutes may have resulted in a new state mandated
program for the following. activities:
1. Increased worker's compensation claims for cancer in peace officers.
2 increased costs to review claims dated back to January 1, 1997.:
lncreased costs to pay claims dating back to January 1, 1997

DOF dlaagreea that the test claim statutes have resulted in a new’ state mandated
program for:

(1) Increased workload associated with the development and panodlc révisioh of
policies and procedures for the handiing of workers’ compensation ¢léims rélated to the
contraction of cancer in peace officers.

(2) Increased workers' compensation insurance coverage for peace officers.

(3) Increased training to prevent the contraction of cancer for peace ofﬁcers

This response will not address items (1) or (3) as they are |mp||c|t actlwtles whlch result
from the new mandate. :

The test claum seeks relmbursement for

“In lieu of addlhonal cost bf élaims caused by the candcer or |eukem|a of its
peace officers, to pay the additional costs of insiiranca-premiums covering
those ctalms pursuant fo Labor Code Sectlon 3212 11

While adm|tt|ng that the test clalm Iag:siatnon may have resulted in a new state
mandated:program for paying the:cost of incrédsed workers” -compensation claims, the
DOF disagrees that; “in fisu 6f"the costs of those iritraased: clanms ttigse. costs may’
best be paid through increased costs of insurante against: those increased ¢laims, 1f the -
costs of those claims are reimbursable, then the costs of insuring against those claims is
also reimbursable. Workers" compansatlon msuranca is'a reasonabte method of -
insurance risk management B St

The response of thé DOF should be |gnored as legally’ mcompetent for its failure 16
comply with Section 1183.02 of Title 2, California Code of Regulations and its résponse
is both legally and factua!ly mcorrect

| Test Claim, Page 11, Lines 2-4.
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' _ ' Ms. Paula Higashi, Executive Director"“
. | , June 27, 2003

CERTIFICATION

| certify by my signature below, under panélty of perjury, that the statements made in
this document are true and complete to the best of my own personal knowledge or
information and bslief. ‘ '

Sincarely,

Keith B. Petersen
Yo Per Mailing List Attached
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Mailing Information: Other

Original List Date; 3/12/2003
Last Updated;

List Print Date: © -p4/17/2003 . Mailing List
Claim Number; 02-TC-15
© {ssue: Cancer Presumption (K-'M)

TO ALL PARTIES AND INTERESTED PARTIES:

Each commlssion mailing list is continuously updated as requests are received to Includa or remove any party or person
on the malling list. A current mailing list is provided with commission comrespondence, and a copy of the current mailing
tist is avallable upon request at any time. Except as provided otherwise by commission rule, when a party or interested
party files any written material with the commission conceming a claim, it shall s:multaneously seng a copy of the written

material on the parties and interested partias to the claim identified on the mailing list provided by the commission. (Cal.
Code Regs., tit. 2, § 1181.2))

Mr. Kelth B. Petersen
SixTen & Associates

5252 Balboa Avenue, Suite B07
San Disgo, CA 82117

‘Claimant Representative
Tel: (85B) 514-8605

Fax:  (B5B) 514-8845

Ms. Cheryl Miller

Santa Monica Community Coliede District
1800 Pico Bha.

Santa Monica, CA 80405-1628 Fax:  (310) 4344256

"~ Nr..Paul Minnay @

Spector, Middieton, Young & Minney, LLP Tel: (916) 846-1400
7 Park Center Drive
Sacramento, CA 85828

Claimant
Tel  (310) 4344221

Fax:  (916) 646-1300

Dr. Carol Berg
Education Mandated Cost Network

1121 L Street, Suite 1060
Sacramento, CA 95814

Tel: (B18) 44B-7517 ' i)

Fax:  (818) 446-2011

Ms. Harmeet Barkschat

Mandate Resource Senices
. 5325 Eikhorn Blvd. #307

Sacramento, CA 25842 Fax:  (91B) 727-1734

Tel: (916 727-1350

Ms. Sandy Reynolds

Reynolds Consulting Group, Inc.
P.0. Box 887

Sun City, CA 92588 Fax: (908} 672-8963

Tel:  (909) 672-9954

Page: 1
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~Tir, Steve Smfth
Mandated Cost Systems, Inc.

(916) 566-0888

Page: 2
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Tel:
11130 Sun Centar Drive, Suita 100
- ancho Cordova, CA 85670 Fax; (B16) 668-0888
Ms. Annette Chinn
- Cost RBCOVEJ’)I Systerns o Tsh (916) 939_7901
705-2 East Bidwell Strest, #204 ' ' '
‘Folsom, CA 95830 Fax:  (918) 538-7801
Mr. Stave Shields
Shields Consulting Group, Inc. Tel:  (916) 454-7310
1536 36th Strest
Sacramento, CA 95816 Fax:. -(918)454-7312
Mr. Arthur Palkowitz '
San Diago Unified School District Tel: (619) 725-7565
4100 Normal Stragt, Room 3158 o
'“Tan Dlego, CA 82103-8383 Fax. (B18) 725-7569
s. Beth Hunter
Centration, Inc. Tel  (B868)481-2642
8316 Red Oak Street, Sulte 101
Rancho Cucamonga, CA 81730 Fax:  (BBG)4B1-5383
m-. Michasl Havey
te Controller's Office (B-0B) Tal: - (918) 4458757
Divisian of Accounting & Raporting ' '
3301 C Streset, Sulte 500 Fax:  (918) 323-4807 -
Sacraments, CA 95816
Mr, Gerald Shelton , _
. Callfornia. Department of Education (E-08) Tel: (816) 445-0554
_,)-' Iscal and Administrative Senices Dhision '
1430 N Street, Sulta 2213 Fax: (B16) 327-8308
Sazcremento, CA 95814 :
Mr. Keith Gmeinder
Departrment of Finance (A-185)
: 45-
915 L. Street, Bth Floor Tel (g1§) 4 -5 813
Sacramento, CA 85814 - Fax:  (816) 327-0225
Ms. Susan Geanacou
Department of Finance (A-16)
Tel: 1
915 L Strest, Sulte 1150 s iR danazrd
Sacrgmento, CA 85814 Fax:  (816) 324-4888
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EXHIBIT D

STATE OF CALIFORNIA ARNOLD BCHW

COMMISSION ON STATE MANDATES
'BB0 NINTH STREET, SUITE 300 -
SARAMENTO, CA 86814

: (B16) 323-3562

816) 445-0278
E-mall: caminfo@csm.ca.gov

June 2, 2004

Mr. Keith Petersen

SixTen and Associates

5252 Balboa Avenue, Suite 807
San Diege, CA 92117

- And Affected State Agencies and Interested Parties (see enclosed mailing list)

Re:  Cancer Presumption (K-14); 02-TC-15
Santa Monica Community College District, Claimant
Statutes 1982, Chapter 1568 (AB 3011);
Statutes 1984, Chapter 114 (AB 1399),
Statutes 1988, Chapter 1038 (SB 1145);
Statutes 1989, Chapter 1171 (SB 89);
Statutes 1999, Chapter 595 (AB 539);
Statutes 2000, Chapter 887 (SB 1820)
Labor Code Section 3212.1

‘ Dear Mr. Petersen:

The draft staff analysis for this test claim is enclosed for your review and comment.

Written Comments

Any party or interested person may file written comments on the draft staff analysis by
June 23, 2004, You are advised that the Commission’s regulations require comments filed
with the Commission to be simultaneously served on other interested parties on the mailing
1 list, and to be accompanied by a proof of service on those parties. If you would like to request
an extension of time to file comments, please refer to section 1183.01, subdivision (c)(1), of
the Commission’s regulations.

Hearing

This test claim is set for hearing July 29, 2004, at 9:30 a.m. in Room 126 of the State Capitol,
Sacramento, California. The final staff analysis will be issued on or about

July 8, 2004. Please let us know in advance if you or a representative of your agency will
testify at the hearing, and if other witnesses will appear, If you would like to request

postponement of the hearing, please refer to section 1183.01, subdivision (c)(2), of the
Commission’s regulations.
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© Mr. Keitfi Petersen
Page 2

Please contact Camille Shelton, Senior Commission Counsel, if you have any questions .
regarding the above,

~ Sincerely,
PAULA HIGASHI
Executive Direc;tor

Enc.

. 4adNIE ONDRHOM

AT INOJHD Altrdoc
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J:/mandates/2001/02-TC-15/DSA
Hesring Date:

ITEM
TEST CLAIM
DRAFT STAFF ANALYSIS

Labor Code Sectioﬁ 321271 ‘

Statutes 1982, Chapter 1568
Statutes 1984, Chapter 114
Statutes 1988, Chapter 1038
Statutes 1989, Chapter 1171
Statutes 1999, Chapter 595 (AB'539)
Statutes 2000, Chapter 887 (SB 1820)

Cancer Presumption (K-14)
(02-TC-15)
Santa Monica Community College District, Claimant

- EXECUTIVE SUMMARY
The Executive Summary will be included with the Final Staff Analysis.

Test Claim 02-TC-15, Draft Staff Analysis
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STAFF ANALYSIS
Claimants

Santa Menica Community College District

Chronology

02/27/03  Claimants file test claim with Commission

03/12/03 Test claim deemed complete |

04/16/03 ~ Department of Finance requests extension of time fo file comments on test claim
04/17/03 Request for extension of time is gfanféd

05/15/03 Department of Finance requests extension of time to file comments on test claim
05/16/03 Request for extension of fime is pranted '
06/12/03 Department of Finance files commeets on test claim

06/30/03 Claimant files rebuttal

= fnfan Draft staff analysis is issued -

Background

This case addresses an evidentiary presumption given to certain firefighters and peace officers in
workers compensation cases, Normally, before an employer is liable for payment of workers
compensation benefits, the employee must show that the injury arose out of and in the course of
employment, and that the injury was proximatély caused by the émploymient.’ The burden of
proof is normally on the employee to show proxlmate cause by a preponderance of the evidence.'

The Legislature eased the burden of provmg industrial causation for certain pubhc employees
that provide vital and hazardous services by establishing a series of presumptions.? In 1982, the
Legislature enacted Labor Code section 3212.1, which provided a limited presumption, easing
the burden of proving industrial causation for specified firefighters that developed cancer during
employment. In 1989, certain peace officers were also given the cancer presumption. In these
cases, there was g presumption that the cancer arose out of and in the course of employment, and
the employer was liable for full hospital, surgical, and medical treatment, disability indemnity,
and death benefits, if the firefighter or peace officer could show that:

s Heorshe was exposed, while in the service of the department or unit, to a known
carcinogen as defined by the International Agency for Research on Cancer, or as defined
by the director; and that

» The carcinogen is reasonably linked to the disabling cancer.

' Labor Code sections 3202.5 and 3600, Labor Code section 3202.5 defines preponderance of
the evidence as such evidence, “when weighed with that opposed to it, has more convincing
force and the greater probability of truth. When welghmg the evidence, the test is not the
relative number of witnesses, but the relative convincing force of the evidence.”

2 See, Lebor Code sections 3212, 3212,1 - 3212.7, and 3213,

Test Claim 02-TC-15, Draft Staff Analysis
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Labor Code section 3212.1 further provided that the presumption of industrial causation was
disputable and could be controverted by the employer by other evidence that the cancer was
.caused by non-industrial factors,’

Following the enactment of Labor Code section 3212:1, the courts struggled with the employee’s
burden of proving that the carcinogen was reasonably linked to the cancer. In Zipton v. Workers'.
Compensation Appeals Board®, the survivors of a firefighter, who died at age 39 of metastatic
undifferentiated epithelial cancer, were held ineligible for workers compensation benefits
because the nature of the diagnosis made it impossible to reasonably link the carcinogens and the
cancer. Metastatic cancer is a secondary cancer-growth that migrates from the pnmary site of the
disease to another part of the body. The primary site of the disease was unknown.’ The court
stated the following about the reasonable link requirement:

While the legislative history reveals an intent on the part of the Leglslature to

ease the burden of proof of industrial causation by removing the barrier of .
proximate cause, in application a reasonable link requirement is no less than the -
logical equivalent of proximate canse. Moreover, we discern that the

requirement was preczpltated by a fear of financial dooth by self—msured state
and local agencies], bit that this fcar may be unfounded.

In summary, it may be that there is no purpose to be served by the reasonable -
link requirement.. If indeed metastatic cancer, primary site unimown, is a
commen medical diagnosis in-cancer cases, and therefore results in a pattern of -
defeating cancer claims of firefighters and police officers by requiring a burden
of proof which is medically impossible to. sustam the Legislature may wish to
reexamine the réasonable link requirement.®

In a case after Zipton, the First District Court of Appeal noted that Labor Code section 3212.1
does not provide the same lgvel of presumption enumerated in other presumption statutes.
Rather, Labor Code section 3212.1 contained a “limited and disputable presumption.”” The
court also chsagrccd with the initerpretation in Zipton that the reasoneble link standard was the
same as the proxnnate cause standard, The court held the followmg

We hold that more is required under section 3212.1 than the mere coincidence of
exposure and cancer. But a showing of proximate cause is not required. Rather,
- if the evidence siipports a reasonable mference that the occupational exposure

* The courts have described the rebuttable presumption as follows: “Where facts are proven
giving rise to a presumption ..., the burden of proof shifis to the party, against whom it operates
[i.e., the employer], to prove the nonexistence of the presumed fact, to wit, an industrial
rel;tionshjp.”' (Zipton v. Workers ' Compensation Appeals Board (1990) 218 Cal.App.3d 980,
988, fn. 4.) ' : o LT

¢ Zipton, supra, 218 Cal. App.3d 980.
3 Id. at page 991,
8 1d. at page 990.

~ 7 Riverview Fire Protection District v. Workers' C’ompensanon Appeals Board (1994) 23
Cal. App 4th 1120, 1124.

Test Claim 02-TC-15, Draft Staff Analysis
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contributed:to the-worker’s cancer, then a “reasonable link” hasbeen. shown and o :
the disputable presumiption of industrial causation may be invoked.? - = : = IR .

In 1999, the Legislature enacted the test claim statute (Stats, 1999, ch. 595), wikich "amen"ded ST
Labor Code section.3212:1:to address the court’s criticism of the reasoneble link standsrd-in -+
Zipzoh “The test claim stdtute, as amended-in 1999, eliminates the:employee’s burden of sl
provmg that & carcinogen.is reasonably linked to the cancer befoie the presumption that the -

cancer arose out of and:in the course of employment is triggered:: Thus, the employee need only
show that he or she was exposed; while in‘the service of the department or-uriit; 10-a'known
carcinogen as-defined by:the International Ageney for Researeh on Cancer; o as deﬁned by the
director, for the presumption of industriel injury to'arise.”» ~ =t - . B

The employer still has a right to dispute the efployée’s elalm. Bit, When dié’p’iltin‘g' the claim,
the burden of proving that:the caréinogen is not réasonably.linked to-the cancet has been' shifted
to the employer,” Labor Code section 3212 1 51.1bd1v151or1 (d) ag' amended in 1999 “now states
the following: .. - ; s : : ¢

The cancer developmg or mamfestmg 1tself in these cases shallhbe presumed to .. .

arise oiit of dnd in the course of the employment ThJE pre phon is dlsputable - '
and may be controverted by evidénce that the pnmary site Of the cancer has'been’

established and that-the:carcinogen to which the member has:demonstrated:

exposure is not reasonably: linked'to the disabling cancer."Unléssso .. = -

controverted; the: appeals board is: bound to. ﬁnd in acoordanoe w1th the v

presumption, . - ¢ e oo ¢ v - :

The 1999 test clairri ‘statute also speéifies that leukemla 15 meluded as a type of eaneer for whlch
the presumption of mdusma.l mjury can apply

Finally, the 1999 tegt claim statute retroaotlvely apphes the amendments to sectlon 3212 2 to oo
workers eompensatlon clauns ﬁled or pendmg on- Je anuary 1 1997 Labor Code seetlon 3212 1 e
subdrwsxon (e) states that “[t]he amend.ments to thls seetlon enacted durmg the 1999-2000

meludmg, but not limited to, claims for beneﬁts filed on or aﬁer that date that have prewously
" been denied, or that are being appealed following denial.™-.". = @+ .

In 2000, the Legrslature enaeted the’ seeond test elatm statute (Stats 2000 ch 887) t6 extend the
cancer presumption to peace officers in an arson—mvestlganng unit, as deﬁned m Pétial Code
section 830.37, subdivisions (a) and (b).

Prior Test Clarm Deetsions on Labor Code Seetlon 3212 1

In 1982, the Board of Control approved a test elalm on Labor Code seetron 3212 1;as ongmal]y ‘
added by Statutes 1982, chapter 1568 (F treﬁghter s Cancer. Presumptxon) ‘The parameters and ..
guldelmes authorize insured Iocal agenetes and fite districts to receive reimbursement for
increases in workers compensation premium costs attributable to Labor Code section 3212.1.

The parameters and guidelines also authorize self-insured local agencies to receivé
reimbursement for staff costs, including legal counsel costs, in defending the section 3212.1

8 Id. at page 1128, . )
® Assembly Floor Analyms on Assembly B111 539 dated September 8 1999

Test Claim 02-TC-15, Draft Staff Analysis
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claims, and benefit costs including medical costs, travel expenses, permanent disability beneﬁts
life pension benefits, death beneﬁts and tempora.ry dlseblhty benefits pald to the employee or
the employee’s survivors. o il

In 1992, the Commission ddoptéd a statement of decision approving a test claim on Labor Code-
- section 3212:1, as amended by Statutes 1989, chapter 1171 (Cancer Presumption — Peace : -
Officers, CSM 4416.) The parameters and guidelines authorize reimbursement to local law
enforcement agencies that employ peace officers defined in Penal Code sections 830.1 and 830.2
for the same costs approved in:the Board of Control decision in the Firefighter's Cancer -
Presumption-test clajm,'!

Claimant’s Position

The claimant contends that the test claim legislation constitutes a reimbursable state-mandated
program within the meaning of article XIII B, section 6 of the California Constitution and
Government Code section.17514. The claimant asserts that school districts and community
college districts are eligible to receive reimbursement for the following activities:

* Develop policies and procedures to handle claims by district police officers.

» Pay additional costs of claims caused by the shifting of the burden of proof of the cause
of the cancer from the police officer employee to the district.

» Pay additional casts for insurance premiums.

J Tralmng police officer employees to take precautionary measures to prevent cancer on
the job.. -

"¢ Review claims dating back to J anuary 1, 1997, to determine whether the cancer arose out
of or in the course of employment. -

» Pay previously denied claims dating back to January 1, 1997, for those claims that the |
district cannot meet the new burden of proof as required by Labor Code section 3212.1.

Position of the- Deparfment of Finance

The Departmént of Finance filed comments on June 10, 2003, eoneludmg that the test claim
legislation may create a relmbursable state—ma.ndated program

Discussion

The courts have found that arhele XIII B, section 6 of the California Constltunon recopnizes
, the state cons‘atutlonal I‘GStl'lCtanS on the powers of local govemment to tax and 3pend R I

'Y Exhibit D.
" Exhibit D.
12 Exhibit B.

'3 Article XIII B, section 6 provides: “Whenever the Legislature or any etate agency mandates a
Nnew program or h1 gher level of service on any local government, the state shall provide a
subvention of funds to réimburse such local government for the costs of such program or
increased levél of service, except that the Legislature may, but need not, provide such subvention
of funds for the following mandates: (a) Legislative mandates requested by the local agency

Test Claim 02-TC-15, Draft Staff Analysis
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purpose is to preclude the state from shifting financial responsibility for-carrying out
governmental functions to local agencies; which are ‘ill equipped’ to"assiime increased findncial
respons:blhues because of the taxing and spending limitations that articles XTIT A and XIII B
impose. "5 A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.'® In addition, the required acnwty or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service.!

" The courts have-defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, ora
law that imposes unique requirements on local agencies or school districts to implement a state

‘policy, but does not apply generally to all residents and entities in the state.'® To determine if the
program is new or iimposes a higher level of service, the test claini legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

leglslatlon Finally, the ncwly required act1v1ty or increased level of servme must nnpose costs
mandated by the state’?

affected; (b) Legislation defining-a new crime or changing an existing definition of a crime; or '
(c) Legtslative mandates enacted prior to J anuary I, 1975, or executive orders or regulations . '
initially 1mp1ementmg legmlatlon enacted prior to J anuary 1, 1975.” .

. " Depariment of Finance v. Commission on State Mandates (2003) 30 Cal.4th 7217, 735
s County of San Diego v. State of California (1997) 15 Cal 4th 68, 81.

'¢ Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174, In

Department of Finance v. Commission on State Mandates, supra, 30+ Cal.4th at page 742, the .

court agreed that “activities undertaken at the option or discretion of a local government entity

(that is, actions undertaken without any legal compulsion or threat of penalty for e
nonparticipation) do not trigger a state mandate and hence do not require reimbursement of

funds - even if the local entity is obligated to incur costs as a result of its discretionary decision

to participate in a particular program or practice.” The court left. open the question of whether

non-legal compulswn could result in a reimbursable state mandate, such as in a case where

failure to participate in a program rasults in severe penalties or “draconian” consequences, (/d.,
at p. 754.)

- V! Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835-836.

'8 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.

' Lucid Mar, supra, 44 Cal.3d 830, 835.

20 County of ! Fresno v. State of California {1991} 53 Cal. 3d 482, 487 County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections .
17514 and 1'7556 ' . .
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The Commission is vested with exclusive authonty to adjudicate d1sputes over the existence of
state-mandated programs within the meaning of kfticle X1III B, section 6.2 In making its
decisions, the Commission must strictly constrie-éirticle XIII B, section. 6 and not apply it as an -
“equitable gemedy to cure the perceived unfauness resulting from political decisions on funding
priorities.”

Issue 1: Are school districts and commumty college districts eligible claimants for tlns
" test claim?

‘For the reasons provided below, staff finds that schoo] districts and commumity college districts
are not eligible claimants for this test claim because the test claim statute, Labor Code section
3212.1, does not provide a rebuttable cancer presumption to employses of a school district or
community college district,

Labor Code section 3212.1, subdivision (a), lists the employees that are given the cancer
presumption. Labor Code section 3212.1, subdivision (a), states the following:

This section applies to active firefighting members, whether volunteers, partly
paid; or fully paid, of all of the following fire departments: (1) a fire department
of a city, county, city and county, district, or other public municipal corporation
or political subdivision, (2) a fire department of the University of California and
the California State University, (3) the Department of Forestry and Firg
Protection, and (4) county forestry or firefighting department or unit. This
section also applies to peace officers, as defined in Section 830.1, subdivision (a)
of Section 830.2, and subdivisions (a) and (b) of Section 830.37, of.the Penal
Code, who primarily engaged in active law enforcement activities.

The claimant has not claimed any costs relating to firefighting employees. Declarations from -
Santa Monica Community Cellege District and Clovis Unified School District, whmh were filed
by the claimant with the tést claim, allege costs for district police officers only.? In addition, the
state has not expressly authorized school districts and commuriity college districts to employ
firefighters, and has not mandated that théy do so. Thus, thete is fid evidence in the record that

school districts or community collége districts employ ﬁreﬁghters that are subject to the test
claim statute. ' :

Moreover, based on the plain language of Labor Code section 3212.1, the peace ofﬁcers
employed by school districts and community college districts do not receive the rebuttable
cancer presumption’enj joyed by peace officers employéd by staté and local agencies. Labor Code
section 3212.1, subdivision (a), expressly provides that the cancer presumption applies to the
peace officers deﬁned ini Pefial Code sections 830.1, 830.2, subdivision (a), and 830.37,
subdivisions (a) and (b). These code sections provide the deﬁnition for peace officers employed
by counties, cities, port district police, the district attorney, the Department of Justice, the

2 Kinlaw v. State af California (1991) 54 Cal 3d 326, 331 334 Govemment Code sections
- 17551, 17552.

22 City of San Jose v. State of California (1996) 45 Cal App 4th 1802, 1817, C'ounty of Sonoma,
supra, 84 Cal.App.4th 1265 1280.

3 Exhlblt A.
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California Highway Pstral;.the University of California, the California State University, the

Department of Fish and G#me, the Department of Parks and Recreation, and the Department of .
Forestry and Fire Protectiof; the Department of Alcoholic Beverage Control, and the Board of

Directors of the Californid-Exposition and State Fair.

Peace officers emplograd by school districts and community college districts are defined in Penal
Code section 830.32,“* Thetest claim statute does not expressly apply to peace ofﬁcers defined
in Penal Code section 830.32,

Therefore, staff finds that school districts and community college districts are not eligible
claimants for this test claim.

Issue 2: Is the test claim legislation subject to article XIII B, section 6 of the
California Constitution?

Assuming for the sake of argument only that Labor Code section 3212.1 applied to peace officers

or firefighters employéd by school districts and community collége distticts, the tést claim statute

. 1s still not subject to article XIII B,section 6 because state law does not mandate school districts

and community college districts to employ peace officers.and ﬁreﬁghters oo |

The California Constitution, article IX, Education, establishes and permits the forrnatlon of
school districts, including community college districts, and county boards of éducation, all for
the purpose of encouragmg “the promotion of intellectual, scientific, moral ard agrrcultural
improvement.” Although the Legislature is permitted to authorize school districts “to act in
any manner which is not in conﬂrct w1th the laws and purposes for whmh school districts are

2 penal Code section-830.32 states the following;

The following persons are peace officers whose authority extends to any place in
the state for the purpose of performing their primary duty or when making an
arrest pursua.nt to Section 836 as to any public offense with respect to which -
there is unmedlate danger to person or property, or of the escape of the
perpetrator of that offense, or pursuant to Section 8597 or 8598 of the
Government Code. Those peace officers may carry firearms only if authorized
and under terms and conditions specified by their employing authority.

(a) Members of a Cahforma Community College police department appointed
pursuant to Section 72330 of the ‘Bducation Code, if the pnmary duty of the
police officer is the enforcement of the law as prescribed in Section 72330
of the Education Code

(b) Persons employed as members of police department of a school dlstnct
pursuant to Section 39670 of the Education Code, if the primary duty of the
police officer is the enforcement of the law as prescribed in Section 39670
-of the Education Code.

(c) Any peace officer employed by a K-12 public school district or California
Community College district who has completed training as prescribed by
subdivision (f) of Section 832.3 shall be designated-a school police officer.

35 California Constitution, article IX, section 1.
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established, ¢ the Constitution does not require school districts to operate fire and police
departments as part of their essential educational function. Article I, section 2B, subdivision (c),
of'the-California Constitution does require K-12 school districts to maintain safe schools.
However there is no constitutional requirement to maintain safe schools through school district
fire and police departments independent of the public safety services provided by the cities and
counties a school district serves. ' In Leger v, Stockton Unified School District, the court
interpreted the safe schools p1ov1s1on as follows:

[H]owever, section 28(c) declares a general nght w1thout speclfymg any rules for
its enforcement, It imposes no express duty on anyone to make schools safe. It is
wholly devoid of guxdelmes mechanisms, or procedures from which a damages
remedy could be inferred. Rather, “it merely indicates pnnmples without Iaylng
down rules by rne,ans of which those pnnmples may be given the force of law
[Clt&tlﬂn onntted]

. The Legislature is.permitted to authorize school districts to act in any manner that is not in
conflict with the Constitution. The Legislature, however, has not authorized or required school
districts and community college districts to employ firefi ghters

In addition, the Legislature does not require school districts and commumty college districts to
. employ peace officers. Pursuant to Education Code section 38000: 2

[t]he governing board of any school district may establish a security department

... or a police department ...[and] may employ personnel to ensure the safety of
school district-personnel-and pupils and the security of the real and personal
property of the school district. In addition, a school district may assign a school
police reserve officer who is deputized pursuant to Section 35021.5 to a schoolsite
to supplement the duties of school police personnel pursuant to this section. It is
the intention of the Legislature in enacting this section that a school district police
or security department is supplementary to city and county law enforcerient
agencies and is not vested with general police powers. (Emphasis added.)

Education Code section 72330, derived from the same 1959 Education Code section, provides
the law for community colleges. “The governing board of a community college district may
establish a community college police department ... [and] may employ personnel as necessary to
- enforce the law on or near the campus. ... This subdivision shall not be construed to require the
employment by a community college district of any additional personnel.” (Emphasis added.)

In Department of Finance v. Commission on State Mandates, the California Supreme Court
found that “if a school district elects to participate in or continue participation in any underlying

6 California Constitution, article IX, section 14,

*7 Article I, section 28, subdivision (c) of the California Constitution provides “All students and
staff of public primary, elementary, junior high and senior high schocls have the inalienable right
to attend campuses which are safe, secure and peaceful.” (Emphasis added.)

*¥ Leger v. Stockton Unified School Dist. (1988) 202 Cal.App.3d 1448, 1455,

% Formerly numbered Education Code section 39670; derived from 1959 Education Code
section 15831,
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voluntary education-related funded program, the district’s obligation to comply with the notice
and agenda reqmrements related to that progrem does not constitute a reimbursable state
mandate.”® The court further stated, on page 731 of the decision, that:

[ W] e rgject claimants’ assertion that they have been Iegally compe!led to incur

notice and agenda costs, and hence are entltle& to’ remhursement fmm the state,

based merely upon the circumstance that notice a.nd agenda prov1sxons are

mandatory elements of education-related program in which clainidrnits have

participated, without regard to whether claimant's participation in the underlymg
. program is voluntary or compelled. [Emphasis added.]

The decision of the California Supreme Court mte.rprehﬂg 1hie staté-marnidate issue is relevant to
this test claim. The Commission is not fres to disregard cléar statements of the California
Supreme Court. Thus, pursuant to state law, school districts and cornmunity college districts
remain free to discontinue providing their own fire or police department and employing
firefighters or peace officers. - Thus, the activity of disputing a worker’s compensation claim filed
by a firefighter or peace officer employee flows from the discretionary decision to employ such
officers and does not impose a reimbursable state mandate.. Therefore, the test claim legislation
is not subject to article XIII B, section 6 of the California Constitution.

CONCLUSION - -

Based on the foregoing, staff concludes that school districts and community college districts are
not eligible claimants for this test claim. Staff further concludes that Labor Code:section 3212.1,
as amended by the test claim legislation; is not subject to: article XIII B, section 6 of the
California Constitution because it does not. xmpose a mandate on school districts and community
-college districts. ~ ~

Staff Recommendation

Staff recommends that the Commission deny this test claim. -

% Department of F. inance-v. Commission on State Mandates, supra, 30 Cal.4th at page 743.
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EXHIBIT E

SixTen and Associates
Mandate Reimbursement Services

QITH B. P-ET['E'RSEN‘.-NMPA, JD, President . Talephona: (858) 514-8605
252 Balboa Avenue, Suite 807 Fax: (858) 514-8645
San Diego, CA 82117 E-Mall; Kbpsixten@aol.com

June 15, 2004
RECEIVED

Paula Higashi, Executive Director N7 0m

Commission on.State Mandates _
980 Ninth Strest, Suite 300 COMMISSION ON
Sacramento, CA 95814 - STATEMANDATES

(o Re: CS8M No 02-7C-15
. Test Claim of Santa Monica Community Coliege District

Cancer Presumption (K—j)4)

Dear Ms. Higashi:

0 | have received the draft staff analysis to the above referenced test claim and respond
on behaif of Santa Monica Community College District, test clalmant

A. introduction

Staff's analysis includes comments relative to fire departments and firefi ghters The
test claim is clear that it does not include firé departments and firéfighters.! Therefore,
() this response will respond.only to those portions of the Staff analysis which pertains to
- school district and. communlty college district: pohce offi icers,

B. School and Commumty Co Ieg e Districts Are Included in the Test Claim
Legtslatlon

1. School. Dlstncts and-: Commumh/ College Districts are Included in Labor Code
Section 3212.1 .

At page 7 of its analysis, Staff finds that school districts and community college districts
are not eligible claimants becausé the test claim statute, Labor Code section 3212.1,
'does not provide a rebuttable présumption to employees of school districts or
community college districts. The reasoning given by Staff is that “the plain language of
Labor Code section 3212.1...expressly provides that the cancer presumption applies to

' See: Test Claim at page 2, lines 3-7
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: the peace officers defined in Penal Code sections 830. 1, 830.2, subdivision (a) and
830.37, subdivisions (a) and (b)" and that these code sectlons provide for the definition

of peace officers of entities other than school districts and community college districts.
Staff is incorrect.

Penal Codé section 830.1, subdivision (@), includes, infer alia, police officers of a
district authorized by statute to maintain a police department. The relevant question,

then, is whether school districts and community college districts are authorized: by
statute to malntam police departments

Chapter 1592 Statutes of 1970 section 2, added Education Code Sectlon 25429 which
provided that “[T]he governing board of a community college district may establish a
community college police department...” Chapter 1010, Statutes of 18786, section 2, -
recodified and renumbered section 25429 as Education Code section 72330 Although
subsequently amended several times, the authority of communlty college districts to '
establish and maintain a police department continues to this date.

Chapter 1165, Statutes of 1989, Section 3, amended Education Code Section 72330%

2 Penal Code Section 830.1, added by Chapter 1222, Statutes of 1968,
amended by Chapter 710, Statutes of 2003, Section 3:

“(a) Any sheriff, undersheriff, or deputy sheriff, employed in that capacity, of a
county, any chief of police of a city.or chief, director, or.chief executive officer of a
consolidated mumclpal publuc safety- agency that performs police functions, any police
officer, employed in that capacity. and appeinted by the:chief of police or ¢hief, dlrector
Or. chlef executive of a public safety agency, of a city, any chief of- police, or police
officer of a district, including police officers of the San Diego Unified Port District Harbor

Police, authorized by statute to mamtalg a police.department; any marshal or deputy
marshal of & superior court or county, any port warden or port police officer of the
Harbor Deparment of the City of Los Angeles, or any inspector or investigator
employed in that capacity in the office of a district attormey, is a peace officer. The
authority of these peace officers extends to any place in the state, as follows:..
(Emphasis added)

*Education Code Section 72330, (formerly Section. 25429) added by Chapter

1592, Statutes of 1970, Section 2, as amended by Chapter 1165, Statutes of 1989
Section 3:

“The governing board of a"commun'ify college district may establish a comm‘unity .
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to change the reference {o peace officers defined “by Section 830.31 of thie Penal
Code” to those deﬁned in Chapter.4.5 (commencing with Section:830) of Title 3 of Part
2 of the Penal Code”. Penal Code sections 830.1, 830:2; subdivision (a) and 830. 37
subdivisions (a) and (b), are all included within Chapter4 5. Therefore, the 1889
amendment to section 72330 includes community college police officers within Penal
Code sections 830.1, 830.2, subdivision (a) and 830.37, subdivisions (a) and (b)

Chapter 945, Statutes of 1982, section 1, amended Educatlon Code Sectlon 396?0 to
provide that the governing board of any school district may establish a school district
police department. Chapter 277, Statutes of 1996, sections 5 and 6, repealed section
39670 and added section 38000. Section 38000 continues to provide that the
governing board of any school district may establish a police department.

Labor Code section 3212.1 includes police officers of a district which is authorized by
statute to maintain a police department. School districts and community college districts
are authorized by statuté to maintain’ pohce departments.. Therefore, school districts

and community college districts are included within the. prowsnons of Penal Code section
3212.1. '

2. Penal Code Section 830.32 is Irelevant to Labor Code Section 3212.1

Staff ne'xt concludes that “[T]he test claim statute does not expressly apply to peace
officers defined in Penhal Code sécfion 830.32." Penal Code section 830.32 is irrelevant
to the applicability provisions of Labor Code section 3212.1.

a. Community Colleges

college pollce department under the supemsmn of a community college chief of pohce
and employ, in accordance w1th the provisions of Chapter 4 (commencing with Section
88000) of Part 51 that personnel as may be necessary to enforce the-law on or near the
campus of the community college and on or near other-grounds or properties owned,
operated, controlled, or administerad by the community college or.by:the state acting on
behalf of the commumty college Each campus of a multlcampus communrty college
district may designate a chief of pollce _

Persons employed and compensated as: members of a community college police
department, when so appolnted and duly sworn, are-peace officers as defined by

Sechon—ﬂ-.?:&—B—‘r—one—Penal-eode in Chagter 4, 5 (commenclng with Section 830) of
Title 3 of Part 2 of the Penal Code
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Chapter 1502,.Statutes of 1970 section 2, added Education Code Section 25429“
which first authorized Community Colleges fo establish police departments However

they were peace officers only upon the campus of the collegé and in or about other -
grounds or properhes of the dlstnct

Chapter 1010 Statutes of 1676, section 2, recodified and renumbered sectron 25429
as Educatron Code Section 72330.

Chapter 1340, Statutes of 1980 -section 9, added Penal Code section 830 315 which

4 Education Code Sectiori 25429, added by Chapter 1592 Statutes of 1970
Section 2: ,

~“The:governing board ofa commumty college . dlstrlct may estabheh a commumty
college police departrrient and employ, in accordance with the provisions of Chapter 3
(commencing with Section 13280) of Divigion 10 such personnel as may be necessary
for its needs.

Persons employed and compensated as members of a,community college police
department, when so appointed and duly sworn, g@re peace officers only upon the
campus of the community college and in or about other grounds-or properties owned,

operated; controlled, or administered by the community. coliege orthe.state on behalf
of the community college.”

”

5 Penal Code Section 830.31, added by Chapter 1340, Statutes of 1980, Section

“The following persons are peace officers whose authority extends to any place -
in the state for the purpose of performing their primary duty or when making an arrest
pursuant to Section 836 as to any public offense with respect to which there is, |
immediate dangerto person or property, 'or of the escape of the perpetrator ofsuch
offense, or pursuant to Section 8597 or Section B598 of the Govemment Code. Such
peace officers may carry firearms only if authorized and such’ under terms and
conditions as are specified by their employing agency.

(a) Members of an: arson-investigating unit, regularly employed and pald as such,
of a fire protection agency of-the state, of a county, city, or distfict, and members., of a
fire department or fire protection agency of the state, ora county, city, or drstrlct
regularly paid and employed as such; provided that the primary duty of arson
investigators shall be the detection and epprehensron ‘of pérsons who have wolated any
fire law or committed insurance fraud, and the primary duty of fire department or fire
protection agency members other than arson investigators when acting-as peace
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described certain persons as peace officers whose authority extends o any place in the
state. Subdrv:snon (c) included members of a community college police department.

Chapter 1165, Statutes of 1989, sections 3 and 25, repealed Penal Code section

officers shall be the enforcement of laWs relating to fire preventlon and fire suppress:on
(b) Persons designated by a local agency as park rangers, and regularly
employed and paid as such, provided that the primary duty of any such peace officer
shall be the protection of park property and the preservation of the peace therein.
{c) Members of a community college police department appointed pursuant to
Section 72330 of the Education Code, provided that the primary duty of any such peace
officer shall be the enforcement of the law as prescribed in Section 72330 of the

‘Education Code.

(d) A welfare fraud or chlid support lnvestlgator or inspector, regularly employed
and paid as such by a county, provrded that the primary duty of any such peace officer
shall be the enforcement of the provisions of the Welfare and Instltutlon Code and
Section 270 of this code. ‘

(e) The coroner and deputy coroners, regularly employed and paid as such, of a
county, provided that the primary duty of any such peace officer afé those duties set
forth in Sections 27469 and 27491:t0- 27491 .4, inclusive, of the Govemment ‘Code.

(f) A member of the San Francisco Bay Area Rapid Transit District Police
Department appeinted pursuant to Section 28767.5 of the Public Utilities Code,
provided that the primary duty of any such peace officer shall be the enfofcement of the
law in or about properties owned, operated, or administered by the district or when
performing necessary dutles with respect to patrons employees and properties of the
district.

(g) Harbor police regu!any employed and paid as such by a county, city, or
district other than peace officers authorized under Séction 830.1, and the port warden
and spemal officers of the Harbor Department of the City of Los Angeles, prowded that
the primary duty of any such peace officer shall be-the enforcement of law in or about
the properties owned, operated, or administered by the harbor or port or when
performing necessary duties with respect to patrons, employses, and properties of the
harbor or port.

(h) Persons designated as a security officer by a mummpal utllrty district pursuant
to Section 12820 of the Public Utilities Code, provided that the primary duty of any such

officer shall be the protectlon of the properties of the utility district and the protection of
the persons thereon.”
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830.31 and added section 830.32.° Section 830 32, subdivision (a), continues the
provisions of repealed section 830.31, subdivision (c), which provides that the authority

of members of a community college police department extends to any place in the
state, . .

Therefore, it is clear that Penal Code section 830.32(a) did not authorize community
coliege police departments. Community college police departments were authorized in
1870 by Education Code section 25429 (now, section 72330). Sections 830.31 and
then 830.32 merely extended the authority of community college police officers from

only upon the campus of the college and in or about other grounde or propertles of the

district to any place in the state.

b. Schp_bl Dtstricts

® Penal Code Section 830.32, added by Chapter 11865, Statutes of 1989, Section
25, amended by Chapter 135, Statutes of 2000, Section 135'

“The following persons are.peace officers whose authority extends to any place in the
state for the purpose of performing their primary duty or when making an arrest
pursuant to Section 836.as to any public offense with respect to which there i§’
immediate danger to person or property, or of the escape of the perpetrator of that
offense, or pursuant to Section 8597 or 8598 of the Government Code. Thosé peace’
officers may carry ﬁrearms only if authorized and under terms and conditions specified
by their employmg agency.

(a) Members of a California Community College police department appointed
pursuant to Section 72330 of the Education Code, if the. primary duty of the police
officer is the enforcement of the law as prescribed in Sectmn ?2330 of the Educatlon
Code.

{b) Persons employed as members of a pohce department ofa school district
pursuant to Section 38000 of the Education Code, if the primary duty of the-police
officer is the enforcement of the, law as prescribed in_Section 38000 of the Education
Code.

(c) Any peace officer employed by a K-12 public school district or California
Community College drstnct who has completed training as prescribed by subdivision (f)
of Section 832.3 shall be designated a school police officer.
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Chapter 987 Statutes of 1967, section 1, amended Education Code section 158317,
As amended, the governing board of any school district was ‘authorized to establish a
security patrol to ensure security in or about the school district premises.

Chapter 1010, Statutes of 1876, section 2, recoduﬁed and renumbered section 15831
as Education Code section 39670.

Chapter 945, Statutes of 1982 section 1, amended Educatlon Code section 39670° to
also authorize the establishment of a dlstnct police department.

7 Education Code Section 15831, added by Chapter 240, Statutes of 1861,
Section 1, as amended by Chapter 987, Statutes of 1967, Section 1:

“The governing board of any school district may establish a security patrol and
employ, in accordance with the provisions of Chapter 3 (commencing with Section .
13580) of Division 10 such personnel as may be necessary to ensure the security of
school district personnel and pupils in or about school district premises and the security
of the real and personal property of the school district and to cooperate with local law
enforcement agencies in all matters-involving thie security of personnel, puplls and real
and personal property of the school district. It i$ the intention of this provision that a
school district patrol department shall be supplementary to city and county law

enforcement agencies: and shall under-no cwcumstances be vested with general police
powers : Co

8 Educatton Code Section 39670 (formerly Section 15831) added by Chapter

240, Statutes of 1861, Section 1, as amended by Chapter 945, Statutes of 1982,
Section 1: .

“The governing board of any school district may establish a security department
or school district police department under the supervision 6f a'séhool district chief of
security, chief of police,. or other official designated by the superintendent of the school
district, and employ, in accordance with the provisions of Chapter 5 (commencmg with
Section 45100) of Part 25 of Division:3:of this titie’such personnej‘as may be’

. necessary to ensure the seeurity safety of school district person net and puprts and the

securrty of the real and personal property of the school dlstnct

: hoot-district tt is” the mtentlon ofth1e i
premsroﬁ the Legrslature in. enactmg thrs section that a school district secunty or gollc ;

department shall be supplementary to city-and county law enforcement agencies and
shall under no circumstances be vested with general police powers.”
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Chapter 1165, Statutes of 1989, section 25, added Penal Code section 830.32.°
Subdivision (b) provided that persons employed by a police department of a school

district pursuant to section 39670 were peace officers whose authority extends to any
place in the state.

Chapter 288, Statutes of 1996, section 5, added Education Code settion 38000

which, in substance, replaced former section 39670 which was repealed by Chapter
2B8/96, section 6. :

Therefore, it is clear that Penal Code sectlon 830. 32(b) did not authorize school police
departments. School police departments were first established in 1961 when they were
referred to as a “security patrois” to ensure the security of personnel and pupils in or

® See: Footnote 6

" Education Code Section SBDDO added by Chapter 277, Statutes of 1996
Sectlon 5. ) ) §

“(a) The governlng board of any school district. may estabhsh a seounty
department undér the supervision of a. chief of security'or a police departmieht under the
supervision of a. chief of police, as designated by, and under the direction of, the-
superintendent of the school district. In-accordance with Chapter 5 (commenting with
Section 45100) of Part 25, the governing board may employ personnel to ensure the
safety of school district personnel and pupils and the security of the real and personal
property of the school district. In addition; a school district may assign‘a school police
reserve officér.who is deput:zed pursuant to Section:35021.5 to a schoolsite to
suppiement the duties of school police persennel pursuant to this section. It is the
mtentnon of the Leglslature in enacting th|s sectlon that a school d:strlct police or

is not vested w1th general pollce powers .

(b), The gove'mlng board of a school district. that estabhshes a secunty
departmentor a pollce department shall set-minimum- gualifications of employment for -
the chief of security or. chief.of-police, respectively, including, but riot limited to, prior
employment as a peace ofl' icer-or. completion of ‘any peace: officer trammg course

approved by ! the Commlss:on on Peace Officer Standards and Traifiing.” A'chief of

security or. chlef of pollce shall.comply.with the prioriemployment-or traifing’ requlrement -
set forth in thls subdivision as.of January 1;-1893, or'a-date one year-subseijiient to the .

initial employment of-the chief of security or chief of:police by.the sthool dlStI'lCt
whichevér occlTs later. This subdivision shall not:be construedto | require the
employment by a school district of any additional personnel.” -
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about school district premises. Section 830.32 merely extended the authority of schooi .‘
pohce officers-to any place in the state

Staff's attempt to couple the scope of authonty granted to school districts and
community college districts by Penal Code section 830.32 to their inclusion in Labor
Code section 3212.1 is not well taken. Penal Code section 830.32 is irrelevant to a
proper analysis of whether or not dlStI’!Ct pollce are mcluded in Labor Code section
3212.1. : _ _

C. Legal Compulsion is not Always Necessarily Required for a Finding of a
Reimbursable Mandate :

Staff concludes that state law doe$ not mandate school districts and commumty college
districts to empioy peace officers and, thus, the test claim legislation does not impose a
state mandate on school districts and community college districts. The basis of its

_ conclusion is “...there is no constitutional requirement to' ‘maintain safe séhools through
school district...police departmients indépendent of the public safety services, provided
by the cities and counties a school distiict sefves”, c;tmg Leger v. Stocktori Umf d .
School District (1988) 202 Cal.App.3d 1448, 1455,

Based upon this erroneous conclusiori, staff suggests the following remedy:”

“Thus, pursuant to state law, schoal districts and community collegé
districts remain free to discontinue providing their own...police department
and employing...peace officers.” (Draft Staff Analysis, at page 10)

1. . Students and Staff Have an lnahenable Right to Safe Secure and Peaceful
Schools

A.  Staff Mistakenly Relies on the Tort Language of Leger "

At page 9 of the Draft Analysis, Staff refers to Article 1, section 28, subdivision (c)'"
(hereinafter, section 28(c)) of the California Constttutlon “a portion of “The Victims Bill-
of Rights” initiative - approved by the people, June 8/ 1982, which staff admits

" California Constitution, Article 1, section 28, subdivision (c): :

“Right to Safe Schools. All students and staff of publlc primary, 'elementary, junior

high and senior high schools have the inalienable right to attend campuses which are
safe, secure and peaceful.”
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“require(s) K-12 school districts to maintain safe schools.” Staff goes on to argue,
however, that theré is no constitutional requirement to maintain safe schools.through-
school security or a school district police department independent of the pubhc safety
services provided by the cities and-counties a schooi district serves. - o

As support for lts self-servmg conclusmn that there is no constltutlona! requirement to
maintain- school police depariments, Staff quotes'? a-well excised portion of the opinion;,
at page 1455, which states that a constitutional provision is not self executing when it
“merely indicates pnncnples without laylng down ruies by means of which those
principles may be glven the force of law.” A g s

Staff's error is trying to stretch rules of tort law to fit an issue of constltutmnal law
Section 28(c} was intended to encompass safety only from cnmmal behawor
Brosnahan v. Brown (1982) 32 Cal.3d.236, 248

In Leger®?, the complalnt alieged that employees of the dlstnct negligentiy failed te
pratect plamtlff from an attack by a nonstudent in a school restroom. The complaint
attempted to establlsh fort liability by alleging-that.Section 28(c) created a duty-of due
care, which is an essential element of the tort of negligence. The Leger court’ held

“Arficle 1, section 28, subdivision (c) of the California Constitution is not

self—executlng in the sense of grovudgng a nght to recover money damages
for its wolatlou

(The court then dtscusses the apphcatlon of sectlon 28(c) ina
constitutional sense - see: sectlon 1B lnfra)

“Thd question here is whether ssétion 28(c) is ‘self-executing’ in a
different sense...in particular, whether it provides citizens with a specific
remedy by way of damages for its wolatlon in the absence of legislation
granting such a remedy.

..Here; however section 28(c) lmposee no“express'duty on anyone to
make schools safe, It is- wholly devoid of guidelines, mechanisms, or

*2 Staff indents and blocks off 6 lines to-appear as if itis a direct quotation from
Leger. in fact, only a portion of the last sentence is a dlrect quotatlon

'* Leger is a pleading case appealmg the tnal court’s sustammg defendants
general demurrer, without leave to amend.
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procedures from which a damages remedy could be inferred.” (Opinion,
" at pages 1453-1455, emphasis supplied) e

Therefore, the quotation offered by Staff applies only to a civil actlon seeking
money damages for persona! injury, atort action. +

B. The Constitutional Provisions of LegLrS ggort the Test Clalm

The portion of the Lege rdecnsmn (omltted by Staff) dlSCUSSIng the constltutlonal import
of section 28(a) supports a conclusion.that districts are,-indeed, obligated to provide
safe schools. The court ﬁrst refers to Article 1, section 26, of the California Constitution
which provides; “The provisions. of this Constltutlon are mandatory and prohlbltory,
unless by express words, they are declared to be othervwse “The court then goeson to
say: : o

“Under this constltutlonal provision, all: branches of government are

- required to. comglv with constitutional directives (citations) or prohlbmons
(citation). Thus, in the absence of express Ianguage to the contrary;
every constitutional provision is self-executing in the sense that agencies
of government are prohlblted from taking official actions.that contravene
constltutlonal provrs;ons (lbld) 'Every constitutional provision is self=*
executlng to this extent, that everything done in violation.of it is void.’
(Citation).” (L sger at page 1454, emphasns supplled)

Where there isa self-executlng provas:on the: nght glven may be enhjoyed and
protected, or the duty |mposed may. be enforced.

“.the Constltutron fumlshes a rule for its own constructlon That rule,
unchanged since its enactment in 1879, is that constitutional provisions
are ‘mandatory and prohibitory, unless by express words they are
declared to be otherwise.” (Art.1, §26, Cal.Const.) (footnote omitted) the
rule applies to all sections of the Constitution alike and is binding upon all
branches of the state government; including this.court,-in its-construction
of (constititional prowsuons) (Citation) (1) Section 26 of articie 1 ‘not only
commands that its provisions shall be obeyed, but.that disobedience of- -
them is prohibited’.” Unger v. Superior Court (1980) 102 Cal:App.3d 681,
687 (interpreting article 11, section 6 - Judtc:al school county and city
offices shall be non-partlsan)

Ca}ifcirnia courts have held other inalienable rights to be self-executing. Parten V.
University of San Francisco (1976) 64 Cal.App.3d 825, 829 (right to privacy); Laguna
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Pubhshmg Co. v. Golden Rain Foundafion of Laguna Hfl.’ s (1982) 131 Cal. App 3d 816,
851, fn 16 (right to free speech and press).

The Leger court went even further to restate thé lonhg standmg rule that the o
responsibility of schoaol districts for the safety of-children is even greaferthanthe
responsrbmty of the pollce for the publlc in general

“A contrary conclusron wouid be wholly untenable in light of the fact that
‘the right:of all-students to a schodél envirorimerit fit for Ieamlng cannot be |
queshoned -Attendance is mandatory and the aim of all schools is to.
teach. Teachingand:learning cannot take place without the physrcal and
mental well-being of the students. The school’ prem|ses in short must be
safe.and weicoming. ...[1] The public school sétting is oné in which
governmental officials are directly in charge of children and their environs,
including where they study, eat and play Further the res ponsibility of

> 1 gﬂaﬂe_d_a_

California Constltutlon mandates: that all branches of govemment are requr d’
comply with the constitutional directive of Article' 1/ Section 28, and’ protect both N
students’ and staff's inalienable right to. attend caripuses whloh are safe, secure and

peaceful. Therefore dlstncts themselves are requlred to prowde safe schools Tosay.

discontinue” employment of peace of'F icers is contrary to the W|Il of the people of
California in their “Victims Bill of Rights” that commands that all students and staff of

~public schools have an inalienable- nght to be provided w1th schools that are safe
secure and peaceful :

L

2. Discontinuing Camgus Police Deoartr'iienﬁs" iS'an lfrelevant S'tand‘a'i-‘d' N

The leglslature has decided that school police departments are an appropnate method
of securing the mahenable right: to safe schools T

History of Campus Pohoe Departments

A. Community Colleges
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In 1970, former Education Code Section 25429'" provided that the governing board of -
a community college district may establish a community college police departmeént and =
employ such personnel as may be necessary for its needs. Persons so employed were
peace officers only in or about the campus of the community coliege and other grounde
or propertles owned, operated, controlled, or admmlstered by the communlty college.

Chapter 1010 Statutes of 1976, Section 2 recodrf ed and renumbered Educatlon Code
Section 25429 as Education Code Section 72330%. -

Chapter 1340, Statutes of 1980, Section 9, added Penal Code Section 830.31,
effective September 30, 1980, which identified those persons who are peace officers
whose authority extends to any place in the state for the purpose of performing therr
primary duty or when making an arrest. Subdrws:on (c) included members of a
community college police department appointed. pursuant to Education Code Section -
72330. Therefore the former parochial jurisdiction of community college police
departments was extended to any place in the state,

Chapter 470, Statutes of 1981, Section 77, amended Education Code Section 723307

14 See:-.-Footnote 4

*Education Code Section _?2330, (formerly Section 25429), added by Chapter
1592, Statutes of 1970, Section 2, as recodified and renumbered by Chapter 1010,
Statutes of 19786, Section 2 (Operative as of April 30, 1877):

“The governing board of a community college district may establish a community
college police department and employ, in accordance with the provrsmns of Chapter3 4.
{commencing with Section. 43586 88000) of Bivisior4+0 Part 51 of thrs dlvrsron such.
personnel as'may be necessary for it§ heeds.

Persons.employed and compensated as members of a communrty college police,
department, when so.appointed and duly ¢ sworh, are peace officers only upon. the N
campus of the community college and‘in or about other grounds ar properties owned,
operated, controlled, or administered by the commumty college, or the state on behalf
of the community college

'8 See: Footnote 5
17'Eclucatxon Code Section 72330 (formerly Section 25428), added by Chapter

1592, Statutes of 1970, Section 2, as amended by Chapter 470, Statutes of 1981,
Section 77.
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to ciarify that community college police are peace officers as defi ned by Section 830.31
of the.Penal Code, but only for'the purpose of carrymg out the duties of their
employment. .

Chapte"r 945 Statutes of 1982, Section 5, amended Education Code Section 72330
to provide that a communrty college police department shall be under the supervision of -
a community college chief of police and that each campus of a mulﬂcampus community
college district may designate a chief of police.

“The govemmg board of a communlty college district may establlsh a commumty
college police department and.employ, in accordance with the prowsrons of Chapter 4
(commencing with Section 88000) of Part 51 ﬂthS'ﬂMS‘lﬂﬁ such pérsonnel as may be
necessary for its needs.

Persons employed and compensated as members of a commumty college police,
department; when so appointed and duly sworn, are pgace officérs as defined by
Section 830.31 of the Penal Code, but only for the purpose of carrying out the duties of
their employment. and only upon the campus of the community college and in or about
other grounds or properties owned, operated, controlied, or administered by the -
community college, or the state on behalf of the communrty college

"8Education Code Sectlon 72330, (formerly Sect|on 25429), added by Chapter
1592, Statutes of 1970, Sectlon 2, as amended by Chapter.845, Statutes of 1982,
Section 5:

“The governing board of a communlty college district may eetabllsh a communlty"_"f':_'-‘

and employ, in accordance with the provisions of Chapter 4 (commencmg with-Section -
88000) of Part 51 such personnel as may. be necessary torr-rte—neede to:enforee’'the law
the of the i T

community college district may demgnate a chief of police.

Persons employed and compensated as members of a communlty college pollce
department when so appointed and duly sworn, are peace ofﬁcers as deﬁned by . _
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Chapter 1165, Statutes of 1989, Section 3, amended Education Code Section 72330
to change the reference to psace officers deﬁned “by Section 830.31 of the Penal
Code’ to those defined “in. Chapter 4.5 (commencing with Section 830) of Tltle 3 of Part
2 of the Penal Code".

Chapter 1165, Statutes of 1889, Section 23 repealed Penal Code Section 830.31, and, ’
Section 25 added Penal Code Section 830. 32% which defines those “peace officers”
whose authority extends to any place in the state. Subdivision (a) includes members of

a community college police department appornted pursuant to Education Code Section
72330.

Chapter 409; Statutes of 1991, Section 4, amended Education Code Section‘7233gj?f ,

® See: Footnote 3

2 Penal Code Section 830.32, added by Chapter 1165, Statutes of 1989,
Section 25;

“The following persons are peace officers whose authority extends to any place
in the state for the purpose of performing their primary duty or when making an arrest
pursuant to Sectlon 836 as to any public offense with respect to which there is '
immediate danger to person or property, or of the escape of the perpetrator of that'
oﬁense, or. pureuant to Section B597 or 8598 of the Government Code. Those peace
officers may carry ﬁrearms only. if authorized and under terms and condmons speclt~ ied
by their employing @gency.

(a) Members of a.community college police department appomted pursuant to
Section 72330 of the Education Code, if the primary duty of the peace officer is the
enforcement of the law as prescribed in Section 72330 of the Education‘Code.

(b) Persons employed as members of a police department of a school district
pursuant o Section 39670 of the Education Code, if the primary duty of the peace

officer is the enforcement of the law as prescrrbed in Section 30670 of the EdLication
Code.” :

2Education Code Section 72330, (formerly Section 25429) added by Chapter ,

1592, Statutes of 1970, Section 2,-as amended by Chapter 409, Statutes of 1991
Section 4. .

“(c) The governing board of a community college district that establishes &
community college.police department shall set minimum guaiifications of employment
for the community college chief of police, including, bt not limited to, prior employment

181




Ms. Paula Higashi .
June 15, 2004

02-TC-15

- to add subdivision (c) which requires the governing board of a community college to set
- minimum qualifications for.the community college chief of police and requires the- chief
of security or chief of police to comply with the training requirements of the: subdlwsuon _

Chapter 746, Statutes of 1898, Section 3, amended Penal Code Sectlen 830.32% to
add subdivision (c) to provide that peace officers empioyed by a Caiifornia Community
College district, who have completed training as prescribed by SUdeVlSiOﬂ {F) of Section
832.3, shall be designated as sthool pollce ofl' icers:

So, it can-be seen that the Ieg|slature has expanded the role of community college
peace officers from “only in or about the campus and other grounds or properties
owned by the college” since 1970, in the following 34 years, to-full-fledged police

departments with offices on each campus and authorized to enforce the Iaw anywhere
.in the state.

B. School Districts

in 1967, Education Code Section 1583'1?3 provided that the governing board of any

2 Sge: Fdofheteé |

2G'Educatlcm Code Sectlon 15831, added by Chapter 240, Statutes of 1861,
Section 1, as amended by Chapter 887, Statutes .of 1867, Section 1:

“The governing board of any school district may establish a security patro! and
employ, in accordance with the provisions of Chapter 3 (commencing with Section
13580) of Dlwsmn 10 such personnel as may be necessary to ensure the security of
school district personnel and pupils in or about school district premises and the security
of the real and personal property of the school district and to cooperate with local law
. enforcement agencies in all matters involving the security of personnel, pupils, and real,
~ and personal property of the schoo! district. 1t is the intention of this provision that a
school district patro! department shall be supplementary to city arid county. faw .
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school district may establish a security patrol and to employ such personnel_ as may be
necessary to ensure the security of school district personnel and pupils and the security
of the real and personal property of the school district. -

Chapter 1010, Statutes of 1976, Section 2 recodlt“ ed and renumbered Education Code
Section 15831 as Education Code Section 39670%,

Chapter 308, Statutes-of 1977, Section 2. amended Education Code Section 39670%

) enforcement agencres and shall under nd circumstances be vested with- general police
powers.”

#Education Code Section 39670, (formerly Section 15831), added by Chapter
240, Statutes of 1961, Section 1, as recodified and renumbered by Chapter 1010,
Statutes of 1978, Section 2 (Operative as of April 30, 1977):

“The governing beard of any school district may establish a security patrol and
employ, in accordance with the provisions of Chapter 3 § (commencing with Section
435806 45100) of Part 25 of Division 48 3 of this title such personnel as may be
necessary to ensure the security of school district personnel and pupils in or about
school district premises and the security of the real and personal property of the school
district and to cooperate with local law enforcement agencies in all matters involving the
security of personnel, puplls and real and personal property of the school district. It is
the intention of this provision that a schoof district patrol department shall be
supplementary to city and county law enforcement agem:les and shall under no
circumstances be vested with general pohce powers.” '

SEducation. Code Sectlon 39670, {former Section 15831), added by Chapter

240, Statutes of 1961 Section 1, as amended by Chapter 306, Statutes of 1977
Sect:on 2;

“The governing board.of any school district may éstabiish a security patrot
department and employ, in accordance with the provisions of Chapter 5 (commencmg
with Section 45100) of Part 25 of Division 3 -of this title such personnel as may be
necessary to ensure the security of school district personnel and pupils ir-er-absott
schoot-district premises and the security of the real and personal property of the school
district and to cooperate with local law enforcement agencies in all matters involving the

security of personnel, puprls and real and personal property of the school district. 1t is
“the intention of this provision that a school district patrot ecunty department shall be
supplementary to city and county law enforcement agencies and shall under no
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- to read “security department" instead of “security patrol"

Chapter 045, Statutes of 1982, Section 1, amended Educatlon Cede Section 3967025
to provide that the governing board of any school district may also establish a school
district police department under the supervision of a school district chief of security,

chief of police, or other official designated by the superintehdent of the school district in -

addition to “security departments”. The phrase “to cooperate with local law
enforcement agencies in all matters involving the security of the personnel, pupils, and’
real and personal property of the school district” was deleted.

Chapter 1165, Statutes of 1989, Section 23, repealed Penal Code Section 830.31, and
Section 25 added Penal Code Section 830.322" which defines those “peace officers”
whose authority extends to any place in the sfate. Subdivision (b) includes members of

a school district police department employed pursuant to Education Code Section
39670. _

circumstances be vested with general police powers.”

=% See: Footnote 8

27 penal Code Section 830.32, added by Chapter 1165 Statutes of 1989,
Section 25: - :

“The following persons are peace ofF icers whose authonty extends to any place
in the state for the purpose of performing their primary duty or when maklng an arrest
pursuant to Section 836 as to any public offense with respect to which there is
immediate danger to person or property, or of the escape of the perpetrator of that
offense, or pursuant to Section 8597 or 8598 of the Government Code. Those peace
officers may carry firearms only.if authorized and under terms and conditions specified
by their employing agency.

(a) Members of a community college police department appomted pursuant to
Section 72330.of the Education Code, if the primary duty of the pedce officer is the
enforcement of the law-as prescribed in Section 72330 of the Edtcatioh Code.

(b} Persons employed as members of a police department 6f a school district

. pursuant to Section 39670.of the Education Code, if the primary duty of the peace
officer is the enforcement of the law as. prescnbed in’ Section 39670 of the Education

Code.”
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Chapter 277 -Statutes of 1996, Section 5,-added Education:Codé Section 380007
sta ‘j(;r_estates formen Education:Code: Septlon 39670 (whlch was thenmf
' repealed by ‘Section 6) except now, a school districtmay.also assigh’a‘depitized

= '

school pollce reserve oﬁ‘ cer to a schoolsne to supplement the d uties of school pollce e

personnel i_._.. e R

I " .-'n-‘w_» - 4, o5 -

Chapter 746 Statutes of 1998 Sectlon 3 amended Penaj Code Sectlon 830 3229 to

ol S

difryr ST BT i o
2 Educatlon Code Sectlon 38000?“_',’"
Section 5: - . L

‘2‘77 Statu_! $ of'1996.t

“(a) The govemlng board of any schoot district may establish a sécurity
department under the super\nston of a chief of security or a police depariment, unde_r the
supervnsnon of-a,chief ofxpollce as ‘designated by; and’ under the direction of; the
Section 45100).0f.Part:25;-the’ govemmg ‘board fhay employ personnet 16 snsure the
safety of school district personnel and pupils and the security of the real and personal

property of the school district. In addition, a school district may assign a school police
‘ reserve officer who is deputized pursuant to Section 35021.5 to a schodlsite’ o

supplement the duties of school police personnel pursuant to this ‘sectllon it is the_‘_ -
intention of the, Legislature-in.enacting this'section'that-a "school disthie e
security department is supplementaryto city’ ahd county law enforcemé'nt agencres'and
is not vested with general police powers. .
(b) The govemning board of a school district that establishes a securlt'y .
department.or a.police department shallset-minimum quralifi ications of employment for
) the chief of secunty or chlef of pohce respectt\rely, mcludmg, but not Ilmlted to, prlorc

security or chief of police shall comply wnth the prior employme'
set forth in this subdivision as of January 1, 1993, or a date one’ year‘subsequent to the
initial employment of the.chief of.security- or chief-of polrce by‘th scho“ '
whichever occurs: Iater This;subdivisioh:shall not be construed
empioyment by.a. school district-of:any.additional personnel”” v

# Penal Code Section:830:32;-addéd by:Chapter: 11685 Statutes of 1989
Section 25 as amended by Chapter 746 Statutes of 1998 Sectlon 3

Community College district who:has.complsted tralnlng_as J:rrescnbed bv subdrwsrouf)
of Section 832.3 shall be desighated a school police officer.” R
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add subdivision {c) to provide that peace officers employ&d by akK-12 pubh c SChool

district, who have completed training as prescnbed by subdwnsron (j] of Sectron 832 K}
shall be des:gnated as schoot pollce ofﬁcers

Chapter 135 Statutes of 2000 Sectron 135 amended subdwzsron (b) of Penal Code

Section 830.32% to change references from Educatron Code Section 38670 to Section
38000. : .

So, it can be seen again, that the legislature, in attempting to make school districts
safe, secure and peaceful, has expanded the responsibility of school-distfict pélice
departments from merely establishing security patrols in 1961 over the foliowing 43
years into full-fledged police departments with pohce offi icers whose authorlty extends to
any place |n the state. e y

C. The Dutlee and Obllgatlons of Camgus Pollce Have Been Greatiy Exganded

Chapter 659 Statutes of 1999 Section 1, amended Famlly Code Sectlon 624»0"1 to

A B

30’ See Footnote 6

& Famlly Code Sect:on 6240, added by: Chapter 219 Statutes of 1983, Sectron
154, as amended by Chapter 659, Statutes of 1999, Sectlont a

“As used in this part: : - S
(a) "Judicial officer" means a judge, comm|55|oner or referee desngnated under
Section 6241, .. .. S
(b) "Law enforcement oﬂ" cer' means one’ of the followmg oft' cers who requeete
or enforces an, emergency protective order under this part
_{1).Apolice officer,, - - St
(2) A sheriff's offi cer.. i
(3) A peace officer of the Department of the Cahfomra Hrghway Patrol. '
(4) A peace officer of the University of Caiifornia Police Départment.
(5} A peace officer of .the California State University and College Police
Departments.
(6) A peace officer of the Department of Parks and Récreation, as’ deﬁned
in subdivision (f) of Section 830.2 of the Penal Code.
“(7) A housing authority patrol officer, as det" ned in subdlvrsmn (d) of
Section 830.31 of the Penal Code."- :
- (8) A peace. offi icer.for a. drstnct attorney, as deﬁned in Sectron 830 1 of”
830.35 of the Penal Code. :
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:nclude peace officers.of a California cemmunlty college poiicé department and peace
officers employed by a police department of a school district within the: definition of a
“law enforcement officer” as used in Part 3 - “Emergency Protective Orders”,
commencing with Section 6240. Section 6250° allows a judicial officer o’ issue an ex
parte emergency. protective orderwhen a law enforcement officer asserts reasonable
grounds to believe any-of the following:(a) that a person-is in immediate and present
danger of domestic violence, (b) that a child is in immediate and present danger of
abuse by a family or household:member, (c) that a child'is in immediate and present
danger of being abducted by a parent or.relative, .or (d) that an elder or dependent adult
is in immediate and present:danger-of-abuse. Therefore, the: Ieglslature has expanded
the powers of California cemmunlty colleges and scheol dlstncts to include the authority

(9) A parole officer; probation officer, or deputy probation officer, as
defined in Section 8305 of the Penal Code.
{10) A peace officer of a California Community College police department,
as defined in subdivision (a) of Section 830.32,
{11) A peace officer employéd-by a police department of & school dlStnCt
as defined in subdivision (b) of Section 830.32.
(c) "Abduct” means take entice away, keep, w:thhold or conc:eal "

: 2 Famlly Code Sectlon 6250 added by Chapter 219, Statutes of 1 993 Sectlon
. 154, as amended by Chapter 561, Statutes of 1999 Sectnon 1: ‘

“A Judlmal officer may issue. an- ex parte emergency protective brder where a law
enforcement officer asserts reasonable grounds to believe any of the following: !

(a) That a person is in immediate and present danger of domestic violence,
based on the person's aliegation of a recent incident of abuse or threat of abuse by the
person against whom the order is sought: :

(b) That a child is in immediate-and présént danger of abuse by a farmly or
household member, based on an allegation of a recent incident of abuse or threat of
abuse by the family or househoild member.

(c) That a child is in immediate and present danger of being abducted by a
parent or relative, based.on.a reasonable-belief that a persofi has an intent to abduct
the chiid or flee with the child from the jurisdiction or based on an allegation of a recent
threat to abduct the child or fiee with the:child from the jurisdiction.

(d) That an elder or dependent adult is in immediate and present danger of
abuse as defined | in Section 15610.07-of the Welfare and Institutions Code, based on
- an allegation of a recent incident of abuse or threat of abuse by the person against
whom the order is sought, except that no emergency protective order’ shall be issued
based solely on an allegation of financial abuse, . [sic -~— punctuation.] -
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1o obtain emergéncy protective arders to help prevent domestic violence, child abuse,
child abdl_.lctions and elder abuse.

Chapter 659, Statutes of 1999, Section 1.5, added Family Code Section 6250.5,%
which allows a judicial officer to issue an ex parte emergency protective order to a
peace officer of a community college or school district when that peace officer asserts
reasonable grounds to believe that there is a demonstrated threat to campus safety,
when the issuance of that order is consistent with a memorandum of understanding
between the college or school police department and the local sheriff or police chief.
Therefore, the authority and responsibility of community college and district peace
officers was again expanded tc obtain emergency protective orders when there is
reasonable grounds to believe that there is a demonstrated threat to campus safety.

Penal Code Section 646.9 defines the crime of stalking. Chapter 659, Statutes of
1999, Section 2, amended subdivision (a) of Penal Code Section 646.91* to add

¥ Family Code Section 6250.5, added by Chapter 659, Statutes of 1999, Section
1.5; -

“A judicial officer may issue an ex parte emergency protective order to a peace
officer defined in subdivisions (a) and (b) of Section 830.32 if the issuance of that order
is consistent with an existing memorandum of understanding between the coliege or
school police department where the peace officer is employed and the sheriff or police
chief of the city in whose jurisdiction the peace officer's college or schoo! is located and

the peace officer asserts reasonable grounds to believe that there is a demonstrated
threat to campus safety.” : ' :

¥ pPenal Code Section 646,91, added by Chapter 169, Statutes of 1997, Section
2, as amended by Chapter 659, Statutes of 1998, Section 2:

“(a) Notwithstanding any other law, a judicial officer may issue an ex parte
emergency protective order where a peace officer, as defined in Section 830.1, 830.2,
or 830.32, asserts reasonable grourd grounds to believe that a person is in immediate
and present danger of stalking based upon the person's allegation that he or she has
been wilifully, maliciously, and repeatedly followed or harassed by another person who
has made a credible threat with the intent of placing the person who is the target of the
threat in reasonable fear for his or her safety, or the safety of his or her immediate -
family, within the meaning of Section 646.9. _ o

(b) A peace officer who requests an emergency protective order shall reduce the
order to writing and sign it. '
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(c) An emergency;‘o'rdtectn'/e order shall include all of the following:-
(1), A statement of the grounds asserted for the order.
2) The date and.time the order expires. .

(3).The address of the supenor court for the district ¢ or county in whrch the
protected party resides.

(4) The following: statements which shall be printed in English and
Spanish: ) '
(A) "To the protected person: This order will last until the date and
time noted above. . If you wish to:seek continuing protection, you will have
to apply for an order from the court at the address-noted above. You may
seek the advice of an attorney as to any:matter connected with your
applrcatnon for .any future court orders.- The attcmey should*be consulted
profriptly so, that the attomey may assist you in making your application.”
(B) "To the restrained person: This order will fast until the'date and
time noted above. The protected party may,-however; obtain:a-more
permarnént restralnmg order from the court. .You may seek the advicé of
an attorney.as.to .any matter connected with the application. The" attorney
should be consulted promptly so that the at‘tomey may assrst you |n
.responding to the application.”: ..
(d) Ah emergency protective order may be |ssued under thls sectlon only'if the
judicial officer finds both of the following:
(1) That reasonable grounds have been asserted to believe that an
immediate and present danger of stalking, as defined in Section'646.9, exists,
(2) That an, emergency protective order is necessary to prevent the
occurrence or reoccurrence ‘of the stalkmg activity:
(e) An emérgéncy protectrve order may lnclude either of the followmg specific
orders as appropriate;

(1) A harassment protectwe order as descrlbed in Sectlon 527. 6 of the
Code of Civil Procedure.

(2) A workplace violence protectrve order as: descnbed in Sectlon 527 B of
the Code &f Civil Procedure

{f) An emergency protectrve order shall be rseued wrthout prejudrce to any
person.

{g) An emergency . protectlve order explres at the earlrer of the followrng times;

(1) The close of judicial businesson the fifth court day followmg the day of
its issuance.

@ ) 2) The seventh calendar day follcwmg the day of its issuance.

‘(h) A peace oft' icer who requests an emergency protectrve order shall do all of
the following: -~ ‘
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peace officers of a community college or school district to the list of peace officers who
are charged with the responsibility of obtaining an ex parte emergency protective order
based upon a victim's allegation that he or she has been wilifully, maliciously and
repeatedly followed or harassed by.another person who has made a ¢redible threat and
the victim is in reasonable fear for his or her safety; or'the safety of his or her
immediate family. Subdivision (b) requires the requesting peace ‘officer to sign the
emergency order. Subdivision (h) requires the requesting peace officer {6 (1) serve the
order on the restrained person, if he or she cah be reasonably |6cated, (2) to give a

(1) Serve the order on the restrarned person if the restramed person can
reasonably be located. T

(2) Give a copy of the order to the protected person o, if the protected
person is a minor child, to a parent or guardian of the’ protected chrld if the parent
or guardian can reasonably be tocated or toa person havrng temporary custody
of the child. :

(3) Fule a copy of the order wrth the court as soon as praotrcable after
issuance.

{i)-A peace officer- shall use every reasonable means ‘o enforce an 8mergency
protective order.

(i) A peace officer Who acts in good faith to enforce an emergency protectlve
order is not civilly or.criminally liable.":

(k) A peace officer who requests an emergency protectwe order under this
seotron shall camy copies of the order while on duty.’

I} A:peace officer:described in subdrv:sron (a) or b”of Sectlonr_830232 who

school is located after issuance of the: order

{m) "Judicial offrcer "as used in this sectlon means a Judge commlssroner or
referee.

(n) Nothrng in this sectron shall be construed to permlt a couit to issue an
emergency protective order prohibiting speech:or othér activities that are constitutionally
protected or protected by the laws of this state or by the Unrted States or activities
occurring during a labor dispute, as defined by Section 527.3° ‘of the ‘Code of Civil
Procedure, including but not limited to, picketing and hand billing.

(o) The Judicial:Council shal develop forms; instfuctions, and rules forthe
scheduling of hearings.and other procedures ‘establishied pursuant {o this sectron

(p) Any intentional disobedience of any emergency protectwe order granted
under this section is punishable pursuarnit to Section 166. Nothing in this subdivision

shall be construed to prevent-punishment under Section 648. 9, in lieti of pun:shment
under this section, if a violation of Section 646.9 is also pled and proven.”
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copy of the order to the protected person, or a minor protected person's parent.or
guardian, and (3) file a copy of the order with the court as soon as practicable after
issuance, Subdivision (i) requires the peace officer to.use every reasonable means to
enforce an emergency protective order. Subdivision, (k) requires the requesting peace
officer to carry copies of the grder while an duty Therefore, community college and
school district peace officers are now required to sign emergency orders prohibiting
“stalking”, to:sefve thé order on the restrained person if he or she can be reasonably
located, to give a copy of the ordeér to the protected person, to-fiie a copy of the order
with the court and to carry copies of the order while on duty.

Penaj Code Séétion 12028.5 deﬁnes domestrc wolence incidents and provrdes for the
temporary taking custody of fi rearms ‘at the scene of domestic violence incidents and
provides procedures to be taken subsequent to the taking of temporary custody of
those firearms. Chapter 659 Statutes of 1999, Section 3, amended Section 12028.5%,

3 penal Code Sectton 12028.5, added by Chapter 901 Statutes of 1984
Section 1, as’ amended by Chapter 659 Statutes of 1999 Sectlon 3: o

(a) As used in thrs sectron the followmg defi mtrons shall apply

G)) "Abuse" means intentionally or recklessly causing or attempting to
cause bodrly rnjury, or plac:ng another.person in reasonable apprehensron of
imminent serious bodrly injury to himself, herself, or another.

(2) "Family violence" has the same meaning as domestic wolence as
defined in subdivision.{b) of Section 13700, and also includes any abuse

perpetrated against a family or household member.

(3) "Family or household member" means a spouse, former spouse,
parent child, any person related by consanguinity or affinity.within the second
degree, or any person who reguiarly resides or who reguiarly reended in the
household. S
The presumption applies that the male parent is the father of any chrld of the

femaie pursuant to the Uniform Parentage Act (Part 3. (commencrng with-Section 7600) -
of Division 12 of the Famlly Code). -

(4) "Deadly weapon" means any weapoh, the possession or concealed
carrying of which is prohibited by Section 12020.

(b) A sheriff, undershenff -deputy sheriff, marshal, deputy marshal, or police -
officer of a city, as défined in subdivision (a) of Section.830.1, a peace ofﬁcer ofthe -
Department of the California Highway Patrol, as defined in subdivision (a) of Section
830.2, a member of the Unlversnty of California Police Department, as defined in -
subdivision (¢) of Section 830.2, an officer listed in Section 830.8 while acting in the
course and scope of his or her employment as a peace officer, a member of a
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California State Unwers:ty Poltce Department as defined in subdlwsmn (d) of Sectlon
830.2, a peace officerof thé Department of F'arl-:s and Recreatlon as defined in
subdivision (f}-of Section 830.2, a peace officer, as def ned in subdlws:on (d) of Section
830.31, a peace officeras definéd in' subdivisions a) and (b) of Section.830.32. and a .
peace oﬂ" cer, as defined in Sectlon 830.5, who is at the scene of a farnlly violence
incident invoiving a threat to human life or a phys:cal assault, may take. temporary
custody of any firearm or other deadiy weapon'in plain sight or discovered pursuant to a
consensual search as necessary for the protection of the peace officer or other persons
present; Upon taking custody of a firearm or other deadly weapon, the ofﬁcer shall give
the owner or person who' possessed the' ﬂrearm a receipt. The reoeipt shall descnbe
the firearm or.other deaidly wéapon and list any |dent1t“ cation or serial number on the-
firsarm. The receipt shall iridicate where the firearm or othier deadly weapon can be
recovered and the date after which the owner or possessor can recover the firearm or
other deadly weapon. No firearm or other deadly weapon shall be held less than 48
hours. Except as provided in subdivisioni (e), if afirearmn or other deadty weapon is not
retained for use as evidence: related to criminal charges brought as a result of the family
violence incident or is not retained because it was lllegally possessed the firearm or .
other deadly weapon shall-be ‘made available to the’ owner or person who was in fawful
possession 48 hours after the: seizure-or as soon thereafter as possuble but no later
than 72 hours after the seizure: In any civil action or proceedtng for the returmn of
firearms or ammunition or other deadly weapoh seized by any state or local law
enforcement agency and not returned within 72 hoiirs followmg the initial seizure,

except as provided in subdivision (c), the court sha[l allow reasonable attorney s fes to
the prevailing party. _

(c) Any peace officer. as defined in subdivisions a) and b} of Section 830,32,
who takes custody of a.firearm or deadly weapon Dursuant to this section shall deliver
the firearm within 24.hours to the city policé department or county sheriffs office in the
jurisdiction where the college or school is located.

(d) Any firearm or. other deadly weapon which has been taken into custody that
has been.stolen shall-be restored to the lawill wriér; s 'soon as lts use for evidence
has been served, upon his or her identification of the firearm or other deadly weapon
and proof of ownership.

{e) Any firearm or other deadly weapon taken into custody and held.by a pohce
university police, or sheriffs department or by a marshal's office, by a peace officer. of
the Department of the California Highway Patrol, as defined in subdivision (a) of
" Section 830.2; by.a peace officer of the Departmént of Parks and Recreatton as
defined in subdivision (f) of Section 830.2, by a peace offi cer, as defined in subdivision
(d) of Section 830.31, or by a peace ofﬁcer, as defined in Section 830,5, for Ionger than ' ,
12 months and not recovered by the owner or person who has lawful possession at the .
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time it was taken |nto custody, shall be considered a nuisanceé and soid or destroyed as
provided in subdivision (¢} of Section 12028. Firearms or other deadly weapons not
recovered within 12 months due to an extenided hearing process as provided in
subdivision (i), are not subject to destruction until the court issues a decision, and then
only if the court does not order the return of the firearm or c:ther deadly weapon to the
owner.

(f) Inthose cases where a law enforcement agency has Teasonable’ cause to
believe that the return of a firearm or other deadly weapon would be likely to result in
endangering-the victim orthe person reporting the -assault or threat, the agency shall
advise the owner of the firearm or other deadly weapon, and within 10 days of the
seizure, initiate a petition in supenor court to determlne if the fi rearm or other deadly
weapon should be returned:

(@) The law enforcement agency shaH inform the owner or person who had fawful
possession of the firearm or other deadly weapon, at that person's last known add ress
by registered mail; return receipt requested, that he or she has 30 days from the date of
receipt of the notice to respond to the court clerk to onfirm his of her- desire for a
hearing, and that the failure to respond shall result i in ‘a default order forfeutmg the
confiscated firearm: or other deadly weapon. For the purposes of this subdlws:on the
person's.Jast known address shall be presumed to be thée address provided to the law’
enforcement officer by that person at the time of the family violence incident. In the
event the person whose firearm or other deadly weapon was seized does not reside at
the iast address provided to the agency, the agency shall makea diligent, good faith
effort to learn the whereabouts of the person and to comply with these notification
requirements.

(h) If the person requests a hearing, the court clerk shall set a hearing no later
than 30 days from receipt of that request. The court clerk shall notify the person, the
law enforcement agency involved, and the district attorney of the date, time, and place
of the hearing. Unless it is shown by clear and-eonvincing evidence that the return of
the firearm or other deadly weapon would result in endangering the victim or the person
reporting the assault or threat, the court shall order the return of the firearm or bther
deadly weapon and shall award reasonable attorney's fees to the prevailing party.

(i} If-the person does not request a hearing or does not otherwise réspond within
30 days of the receipt of the notice, the law enforcement agency'may file a petifion for
an order of default and may dispose of the firearm or other deadly weapon as provided
in Section 12028.

(1) I, at the hearing, the court does not arder the retum of the firearm or other
deadly weapon.to the owner or person who had lawful:possession, that person may
petition the court for a second hearing within 12 months from the date of the initial
hearing. If the owner or person-who had lawful possession does not petition the court
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subdivision (b), to add community college and school district peace officers to those
officers required to take custody of firearms and comply with Section 12028.5.
Therefore, community coliege and school district peace officers, who are at the scene
of a family violence incident involving a threat to human life or a physical assault, are
now required to take temporary, custody of any firearm or other deadly weapon in plain .
sight or.discovered pursuant to a-consensual search as necessary for the protectlon of
the peace ofF cer or other persons present. :

Chapter 659, Statutes of 1999, Section. 3, renumbered former subdivisions (c) through

(j) of Sectlon 12028.5.as subdlwsnons (d) through (k) .respectively. Subdivision:{f)
requires, in those. cases where a law.enforcement agency has reasonable cause to
believe that the retum of the firearm or other deadly weapon would be likely to-result in
endangering the victim or.the person reporting the assault or threat, to advise the owner
of the firearm or other deadly weapon and, within 10 days of the seizure, initiate a
petition in superior court to determine if the firearm or other deadly weapon should:be
returned. Therefore when a community college district or-school district peace officer .
seizes a f' ifearm or other. deadly weapon at the scene.of a domestic violence incident,

and the offi icer. has, reasonable cause to believe that the return of the firearm:or other -
deadly weapon would llkely result in.endangering the victim or the person.reporting the *-
assault or threat, the dlstnct is required-to refer the seizure to district counsel for'the .
filing of a petition to deterrnme if the firearm or other deadly weapon should be returned.

Chapter 1 of Title 5 of the Penal Code commencrng with Sectlon 13700, is entltled
“Law Enforcement Response to Domestic Violence”. -Chapter 659, Statutes of 1999,
Section 5, amended Subdivision (c) of Education Code Section 13700 to inélude

within thls 12-month penod fora second hearing or is unsuccéssful at the sécond
hearing in gaining return of the firearm or other deadly weapon, the ﬂrearm or other
deadly weapon may be disposed of as provided in Séction 12028.

(k) The law enforcement agency, or the individual law enforcement ofF icer, shall
not be liable for any-act in the good: falth exercxse of thxs sectlon

% Penal Code Sectlon 13700, added by Chapter 1609 Statutes of 1984 Sectnon
3, as amended by Chapter 859, Statutes of 1999, Section 5: '

“As used in thls fitle:

(a) "Abuse" means intentionally. or recklessly causing or attempting to oauee'
bodily i m;ury, or placing another person in reasonabie apprehensnon of imminent sefious
bodily injury to himself or herseif, or another.

(b) "Domestic violence" means abuse commltted against an adult or a fully ' .
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communlty coliege and school district peace officers within the définition of peace
officers subject fo the Title on Responses.to Domestic Violence. Section 13701, at

emancipated minor who is a spouse, former spouse cohabitant, former cohabltant or
person with whorn the suspect has had a child or is having or has had a dating or
engagement re!atlonshlp For purposes of thig subdnwsmn “cohabltant" means two
unrelated adult pétsons living togetherfor a substantlal penod of tlme, resulting in some
pemanency of relatlonshlp Factors that may determing whether pereons are.
cohabiting include; but are not limited to, (1) sexual relatlons between the partles whlle
sharing the same’living quarters, (2) shanng of income or expenses, (3) joint use or:
ownership of property, (4) whether the parties hold themselves out as husband and
wife, (5) the continuity of the relationship, and (6) the length of the relationshlp

(c) "Officer” means any officer or employee of a local pohce department or
sheriff's office; and any péace officer of the Department of the California H:ghway
Patrol, the Department of Parks-and Recreation, the Umversny of California Police
Department, of'the California State Umversnty and Coliege Police, Departments as .
defined in Section 830.2, a héusing authority patrol officer, as défined in subdivision (d)

of Section 830.31,_or a peace officer as defined in subdivisions (a) and (b) of Section
830.32.

¥ Penal Code. Section 13701, added by Chapter 1609, Statutes of 1884, Section.
3, as-amended by Chapter 659, Statutes of 1999, Section 5: -

“As used in this tltle

(a) "Abuse” means intentionally or recklessly causing or attemptmg to cause
bodily i m;ury, or-placing another person in réasonable apprehensuon of lmmlnent senous
bodily injury.to himself or herself, or another.

(b) "Domestic viclence" means abuse committed agamst an adult or a fully
emancipated minor who is a spouse, former spouse, cohabitant, former cohabitant, or
person with whom the suspect has had a child oris having or has had a datlng or
engagement relationship. For purposes of this subdivision, "cohabitant" me&ans two
unrelated adult persons living together for a substantial period of time, resutting in some
permanency of relationship. Factors that may determine whether persons are
cohabiting include, but are not limited to, (1) sexiial réiafions between the parties while
sharing the same living quarters, (2) sharing of income or expenses (3) joint use or
ownership of property, (4) whether the parties hold themselves out as husband and
wife, (5) the continuity:of the relationship, and (6) the length of the relationship.”

(c) "Officer" means any officer or employee of a local police department or
sheriff's office, and any peace officer of the Department of the California Highway
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subdivision (a), requrres every law enforcement agency (including school and district
police departments) in the state.to.develop, adopt.and implement written policies and
standards for officers’ responses to domestic violence calls to reflect the fact that
domestic violence is alleged criminal conduct and that a request for assistance iii a
situation involving domestic violence is the same as any.other,request for assistance
where violehice hias occurred Subdivision (b) requrres the, written policies to encourage
the arrest of domestlc \nolence offenders if there is probable cause to believe that.an
offense has been commltted and requires ‘the arrest of the. offender ifthere is probable
cause to’ beheve that a protectlve order has, been violated. ‘Therefore; community
colleges and school dlstnc’i "'th'peace oft' icers are required to develop, adopt and .

|mplement written pollcles pertalnlng to. responses to domestic violence calls and o
arrest offenders. _ . o

Again, we see the leglslature antrupatmg their contlnued exlstence depends and -

relies upon campus polrc “'departments by including them when makmg prowswns for
.emergency protectlve orders domeéstic violence situations, stalking; serving and
enforcement of temporary restralnlng orders, takmg custody of firearms, initiating - -

petitions in superior court and maklng arrests on campus of domestlc vroience
offenders .

Agglication of History to Inalienable Right .

in 1882, the people of the State of Cahfornla acknowledged that the- nght to safe
schools is an inalienable right. '

in attempting to make our schools safe, secure and peaceful, the Legislature has
enacted Iaws intended to acpompi:sh that goal. - The Leglslature has relied on school
police departments by authorlzmg them to become involved in emergency-protective

orders; domestic matters;, stalknng prevention, serving restralmng orders, and taktng
custody of weapons. . . .

The people and the leglslature has not dlrectly specut" ied how the constrtutlonal duty to
provide safe schools is to be accompllshed They left thls decision to tocal agenczes

Patrol, the Department of Parks and Recreation, the University of Caltfornla Pohce '
Department or.the California State University and College Police Departments, as*
defined in.Section 830.2, a housing authority patrol officer, as defined in subdivision (d)
.of Section 830.31__or a peace officer as defined in subdwnsnons (a) and (b) of Sectlon
830.32. .

(d) "Victim" means a _person who is a victim of domestic violence.”
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who have first hand knowledge of what is necessary for their respectwe communities. it
is a local decision. Whether to satisfy this duty by the utilization of a school police '
department or by contracting with another local agency to provide the service is a local
decision based upon the needs of that community. To say that districts are “free to
discontinue” providing.their own police departments is another way of saylng ‘that thEIT
collective judgment on how to best fulfill their duty to provide safe schools can be
ignored. Staff's suggestion that a-constitutional duty to protect an inalienable nght can

. be satisfied by discarding a system chosen by the Ieg|slature and the people is )
unacceptabie.

The Staff Analysm Errs |n Other Respects

3. Other Local Agenmes HaVe Not Been Held to the Samé Standard "

Staff applies a dlt‘ferent standard to school dlstncts and communlty college districts
than it.does to other pollce departments

Article XI sectlon 1 » subdnnsmn (b), states that “The Leglslature shall provide for...an _
elected county sheriff..." There is-nothing in section 1(b) which requires the county to
maintain a law enforcement-agency or employ péace officers. There is nothing in the

% California: Constitution, Article 11, Section 1, adopted June 2, 1970, as last
amended on June 7, 1988:

“(a ) The State is d nnded into counties whlch are legal sitbdivisions of the State

The Legzslature shall prescribe uniform procedure for county formation, consolidation,
and boundary change:-Formation.or consolidation: requires approval by a- majonty of
electors voting on, the:question in each affected county. A boundary change réquires
approval by the governing body of each affected county. No county seat shall be
removed unless two-thirds of the qualified electors of the courity, voting on the

proposition at a general election, shall vote in favor of such removal. A proposmon of
removal shall not.be. submitted in the same: county more than-gnce in four years.

(b) The Legislature shall provide for county powers, an-elected county sheriff, an -
elected district attorney, an elected assessor, and‘an elécted goveming body in each
county. Except as, provided-in subdivision (b) of Séction'4 of this article, each governing
body shall prescribe.by:erdinance the compensation of its members, but the ordinance
prescribing such.compensation-shall be subject to referendum. The Legislature or the
governing body may. provide for other officers whose compensation shall be prescrlbed
by the governing body. The governing body shall provide for the number,
compensation, tenure, and appointment of employees.”
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section which mandates a sheriff's department ora posse of deputy shenffs The :
section only: requrres that a sheriff be eteoted ot

As for clty pohce forces Articie 11, sectlon 5,% subdlvrsron (b) states that “[I]t shall be
competent in all city charters to- prowde for: (1) the constitution, regulation, and’ ‘
government of the.city police force...”. The constitution merely states‘that it shall be”
competent to provide for a city police force.in city charters. ‘Using thé usual meaning of
the English Ianguage “shall be competent to. provide” means that citiés have the

authority to do so, it is not a mandate to do so. Whether a city actually maintains a
police force is a discretionary act.

Therefore, test claimant asserts that a different standard is belng apphed to school
districts and communlty college districts than-is applied to.counties and cities: The
constitutional provision which gives students and staff of public schools the inalienable
right to attend campuses which are safe, secure and-peaceful is translgted by Staffto
conclude that districts are not required to maintain a law enforcement agenéy or employ -
peace officers. Whereas, as to counties, the fact that “the Legislature shall provide
for...an elected county sheriff..," is-interpreted to-mean: that:counties-are requiréd to
maintain a poilce force; .and, as to cities, the.provision that*it:shall be competentto
provide for the government of a city police force” in: city charters is somehow enhanced

% California Constitution; Article 11, Section 5, Adopted June 2;: 1970

“(a) It shall be competent in any city charter to provide that the city governed
thereunder may make and enferce all.ordinances.and regulations: in respect to
municipal affairs, SUbjeCt only. to restrictions -and limitations provided in their several
charters and in respect to other. matters they shall be subject to'geéneréltaws. City :
charters adopted pursuant to-this Constitution shall supersede any existing charter and )
with respect to municipal affairs shall supersede-all laws inconsisteént theréwith. ’

(b) it shall be competent in all-city charters fo pfovide, in addition to‘those
provisions.aliowable by this- Constrtutlon and by the laws: of the State for: ) the
constitution, regulatlon and government of:the city police force (2) subgovemment in all
or part of a city (3) conduct of city elections and:(4) plenary authority is"hefeby granted,
subject only to the restrictions of this.articie;to provide therein.or by am&ndment
thereto, the manner.in which, the method by which, the times at which, and the terms
for which the several municipal officers and employees:whose' compensatlon is"paid by "
the city shall be elected or appointed,-and fortheir. removal,-and for their’ compensation,

and for the number of. deputies, clerks and other employees that each shall have, and"
for the compensation, method of appointment; quahfrcattons tenure of ofﬁce and
removal of such deputles clerks and other-employees.”
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to read that cities are. "reqmred" to malntam a pollce forcs.

4. Stafl"s Inconsistency is Arb|tranr and Unreaeonabl

It is a matter of record that the Commission, many times in the past has approved
- reimbursements for school police;.e.g.,.

46576 Peace Officer Procedural Bill of Rights
1249/92 Threats Against Peace Officers - -
1120/96 .  Peace Officers’ Survivors Health Benefits

126/93 Law Enforcement Sexual Harassment Training

875/85 Photographic Record of Evidence

284/98 - Law Enforcement.College Jurisdiction Agreements
008/96 Sex Offenders: Dlsolosure by Law Enforcement Ofﬁcers '

Indeed, in the Law Enforcement. College Junsdlctlon Agreement mandate community

coliege police services were the only seNlces determined by the Commission to be”
reimbursable. ,

Staff has given no compelling legal reason for this change in course. To do-$6 now,
without a compelling reason, is both arbttrary and unreasonable

Test claimant takes notlce of the faot that staff has pre\nously responded to this”™
objection.®® In its prior Final Staff Analysis,*' Staff wrote: “Prior CD[T!ITIISSIOH decisions
are not controlling in this case....the faiiure of a quasi-judicial agency to corisider prior
decisions is not a violation of due process and does not constituite an-arbitrary action by
the agency”, citing Werss v. State. Board of Eauallzahon (1953) 40 Cal 2d 772 -

The Weiss opinion states the whole rule

“Probably dellberate change in or dewatlon from establlshed
administrative policy should be pemitted so'long as the action is:nof
arbilrary or. unreasonable. This.is the view of most courts, (Cltatlons)
Weiss v..State Board of Equalization (supra, at page 777)

* Final Staff Analysis;for Test Claim 00-TC-24, Peace Offi icer Personnel
Records: Unfounded Complamte and Dlscovery, page 12

“ Test Clalmant also takes notice that this conclusmn was riot made tintil thé
final staff analysis and was not fully briefed at the time of the Commission hearing.
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The rule of law which is the subject of this objection is-the rule of “stare decisis”.*?> The
Weiss court explained why the rule exists: “Consistency in administrative rulings is
essential, for to adopt different standards for similar situations-is to-act-arbitrarily.”” The
California Supreme Court recently explalned

“...the doctrlne of stare decisis, ‘is based on the assumption that certainty,
prednctablhty and stability in the law are the.major objectives of the legal
system; i.e., that parties should.be able to regulate their conduct and enter
into relationships with reasonable assurance of the goveming rules of -

law'." Sierra Club v. San Joaquin’ LocalAgencg Formatron Commission
(1999) 21 Cal.4th 489, 504 -

So, Staff is mistaken when it asserts that Waiss holds that the failure of a quasi-judicial
agency to consider prior decisions is not a violation of due process and does not
constitute an arbitrary action by the agency, when the Weiss decision actually states it
is “probably” pemmissible se long-as the action is not arbitrary or uhreascnable, and that

same decision states that“to adopt different: standards for similar situations is to act
arbitrarity.”

Reliance pn.prior decisions is also a factor : S - '. .

“The significance of stare dec13|s is hlghllghted when Ieglslatlve rehance is
potentially implicated.- (citation) Certainly, ‘[s]tare decisis has added force '
when the Ieglslature -in the public sphere, and eitizens, in the private

realm, have acted-in refiance on a previous decision, for in this instance
overruhng the decision would dislodge settled rights and expectations or
require an extensive legislative response.” Sierra Club v. San Joaguin
Local Agsncy Formation Commission (supra, at 504)

An acceptable answer, then, needs to concentrate on the facts before coming to a
conclusion whether or not the actlon taken zs arbitrary or unreasonable In We:ss there

-school and cnmplamed that denial was unreasonable when othier businesses had-been
granted licenses before him. The court, in Weiss, answered this argument with “Hlere

“2 “New Latin, to stand by things that have been settléd: the doctrine under which
courts adhere to precedent on questions of law in order to insure certainty, consistency,
and stability in the administration of justice with departure from precedent permitted for
compeliing reasons (as to prevent the perpetuatlon of injustice).” Merriam-Webster's
Dictionary of Law © 1996 : . .
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the board was not acting arbitrarily even if it did change its position because it may
have concluded that another license would be too many in the vicinity of the school.”
(Opinion, at page 777) Simply stated, the Weiss court held that the licensing board had
a rational reason for acting as it did.

In the present case for many years school: dlstrlcts and communrty co!lege drstnc:ts
have maintained police departments as their means of fulfilling their obligation to "
provide safe schools. They have learmed from the Commission {from its prior decisions
set forth above) that they would be reimbursed for peace officer acfivities mandated by
the Legisiature. Relying on these prior decisions of the Commission, they have
incurred costs (in the instant case, since1998) for activities mandated by thé tést claim
legisiation. ThIS is not-a, sntuatlon where the:Commission acts prospectivaly and makes
a U turn lt is. a srtUatlon where the Ccmmlssmn acts retroactwely and denies

prior demsrons

Staff has offered no compelling reason®® (because there is none) why mandated
activities of district peace officers were reimbursable in previous rufings and now
activities of district peace officers are not reimbursable, other than what appearstobea -
whim or current fancy. This 180 degree change of course does not insure certainty,

* consistency and stability.in the administration -of justice: This comes square within the

Woeiss explanatlcn that “to, adopt d:fferent standards for srmrtar srtuatlons is tc act
arbitrarily.” : e .

5. Staff Mrsmterprets the “Kern” Case

As a final argument staff states

“...the California Supreme Court found that 'if a school district elects to
participate in or continue participation in any underlying voluntary
education-related funded program, the district’'s obligation to comply with
the notice and agenda requirements related to that program does not
constifute a reimbursable state mandate’.” (Citing: Department.6f Finance
V. Comm:ssron on Stats Mandates (2003) 30 Cal 4th 727, 743 ¢ Kern )

“ Test clarmant antrcrpates that Staff will respond that its compelllng reason: is’
that a recent.decision of the Supreme Court:(“Ken”, infra) establishis a new fule of
law, i.e., drscretronary activities of local-agencies are not reiffibursable; To the contrary,

this has been the law since 1984, Cn‘Lof Merced v. Stafe of Califomia (1984) 153
Cal.App.3d 777, 783
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(Emphasis supplied by Staff)
Staff badly misconstrues the scope of “Kem".

The controlling case law on the subject of legal compulsion, vis-a-vis non-legal

compulsion, is still City of Sacramento v. State of California (1990) 50 Cal.3rd 51

(hereinafter referred to as Sacramento /).
(1)  Sacramento I/l Facts:

The adoption of the Social Security Act of 1935 provided for & Federal Unemployment

Tax ("FUTA". FUTA assesses an annual tax on the gross wages paid by covered

private employers natichwide. However, employers in a state with a federally “certified”
unemployment insurance program receive a "credit" against the federal tax in an

amount determined as 90 percent of contributions made to the state system. A
“certified” state program aiso qualifies for federal administrative funds.

California enacted its unemployment insurance system in 1935 and had sought to -
maintain federal compliance.

in 1978, Congress enacted Public Law number 94-566 which amended FUTA to
require, far the first time, that a “certified” state plan include coverage of public
employees. States that did not alter their unemployment compensation laws
accordingly faced a loss of both the federal tax credit and the administrative subsidy.

in response, the California Legistature adopted Chapter 2, Statutes of 1978 (hereinafter
chapter 2/78), to conform to Public Law 94-566, and required the state and all local
governments to participate in the state unempioyment insurance system on behalf of
their empioyees. :

(2) Sacramento ! Litigation

The City of Sacramento and the County of Los Angeles fited claims with the State

Board of Control seeking state subvention of the costs imposed on them by chapter

2/78. The State Board denied the claim. On mandamus, the Sacramento Superior

Court overruled the Board and found the costs to be reimbursabie. In City of

Sacramento v. State of California (1984) 156 Cal.App.3d 182 (hereinafter Sacramento

/) the Court of Appeal affirmed concluding, infer alia, that chapter 2/78 imposed state-

mandated costs reimbursable under section 6 of articie XIll B. The court aiso held,

however, that the potential loss of federal funds and tax credits did not render Public

Law 94-566 so coercive as to constitute a “mandate of the federal government” under .
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Section 9(b).*

In other words Sacramento J concluded that the Ioss of federal funds and tax credlts
did not amount to “compulsion”. :

(3)  Sacramento Il Litigation

After remand, the case proceeded through the courts again. In Sacramento I, the
court held that the obligations imposed by chapter 2/78 failed to meet the * program
and "servnce standards for mandatory subvention because it imposed no “unique”
obligation on local governments, nor did it require them to provide new or increased
governmental services to the public. The Court of Appeal demswn finding the
expenses reimbursable, was reversed.”

However, the court disapproved that portion of Sacramento / which held that the Ioss of
federal funds and tax credits did not amount to “compulsron

(4) Sacramento li “Comgulsron Reasonmq

The State argued that the test claim Ieglslatlon reqwred a clear legal compu!smn not
present in Public Law 94-566. The local agencies résponded that the consequences' of
California’s failure to comply with the federal “carrot and stick” scheme were so
substantial that the state had no realistic “discretion” to refuse,

In disapproving Sacramento |, the court explained:”

“If California failed to conform its plan to new federal requirements as they
arose, its businesses faced a new and serious penalty - full, double
unemployment taxation by both state and federal governments.” (Oplnron
at page 74)

The State then argued that Callfornla was not compelled to comply because it could
have chosen fo terminate its own unemployment insurarice system, leaving the state s
empioyers faced only W|th the federal tax. The court: rephed to th|s ‘suggestion;,

“ Section 1 of article XIlI'B limits annual “appropriations”. Section 9(b) provides
that “appropriations subject to limitation” do not include “Appropriations required to”
comply with mandates of the courts or the federal government which, without discretion,
require an expenditure for additional services or which unavoidably make the provision
of existing services more costly.”
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"However, we cannot imagine the drafters and adopters of article Xl B
intended to force the state to such draconian ends. (1)) ...The alternatives
were so.far.beyond the realm:of practical-reality that the Jeftthe state
‘without discretion’ to depart from federal standards.” (Opinion, at page
74, emphasis supplied)

" In other words, terminating its own unemployment program after 43 years or more in
operation was not an acceptable option because it-was 'so farbeyond the réalm of
practical reallty so as to.be a.draconian response,.Jeaving the staté-witfiout any real

discretion to do cthenmse The only reascnabie altematwe was tc ccmply WIth the new
iegislation, .. : . i o

The Supreme Court in Sacramem‘o h‘ concluded by stating that there is no final test for
a determination of “mandatory” versus optlcnal"

“Given the vanety of cooperatlve federal-state—lccal programs, we here -
attempt no final test for ‘mandatory’ versus ‘optional’ compliance with
federal law. A determination in each case must:depend . on such factors
as the nature and purpose of the federal program; whether its design
suggests an intent to coerce; when state and/or.local partlczpatlcn began .
the, penaltles if any,- assessed for.withdrawal or refusal to partlclpate or
‘comply; and_any other legal and practical consequences of
nonparticipation, noncompliance, or withdrawal:™ (Opinion; &t page 76)

(5) Statutory Compulsion is not Required::. -
In “Kern”, at page 738, .the Supreme Court first made it clear thatthe decision did not

hold, as suggested here by: Staff, that. legal compulsmn is: always necessary |n crderto
find a re|mbursable mandate e T

“For the reasons explained belcw, although we shall analyze the legal

even if there are some cnrcumstances in Whlch a state mandate may be
found in the absence of legal compulsion, the circumstances presented in
this case do not constltute such a mandate (Emphasxs ln the cngmal
underllnmg added) ' i : o .

After concludmg that the facts in Kern dld not rise fo the standard -of non-legal
compulsiof, the court affirmed that other circumstances such as were presented in
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Sacramento !f could result in non-legal compulsion:

“In sum, the circumstances presented jn the case before us do not
constitute the type of non-legal compulsion that reasanably could
constitute, in claimants’ phrasing, a ‘de facto’ reimbursabie state mandate.
Contrary to the situation that we described in (Sacramento I1}, a claimant
that elects to discontinue participation in one of the programs here af
issue does not face ‘certain and severe...penalties’ such as -
‘double...taxation’ or other ‘draconian’ consequences (citation), but simply
must adjust to the withdrawal of grant money along with the lifting of
program obligations.” (Opinion, at page 754, emphasis supplied to
illustrate holding is limited to facts presented)

The test for determining the existence of a mandate is whether compliance with the test
claim legislation is a matter of true choice, that is, whether participation is truly
voluntary. Hayes v. Commission aon State Mandates, (1982) 11 Cal.App.4th 1564, 1582

The process for such a determination is found in Sacramento !, that is, the

determination in each case must depend on such factors as the nature and purpose of
the program, whether its design suggests an intent to coerce; when district participation
began; the penalties, if any, assessed for withdrawal or refusal to participate or comply;

and any other legal and practical consequences of nonparticipation, noncompliance, or
withdrawal.

Staff has not considered this process of balancing the various relevant factors in its
determination that police departments of school districts and community college

districts are not required by state law. Therefore, its conclusion is without a necessary
legal foundation.

CERTIFICATION
| certify by my signature below, under penalty of perjury under the laws of the Statev of

California, that the statements made in this document are true and compiete to the best
of my own personal knowledge or information and belief.

Sincerely,

s

Keith B. Petersen
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C:  Per Mailing List Attached
Attachments

Pursuant to the standard practlce that coples of court declsmns (other than pubkshed
court decisions arising from state mandate detem'lmatlons) that may impact the alleged
mandate be attachied to comments and rebuttals, copies of the following cases (in order
of citation) are attached heretu and are lncorporated herein by reference:

1. Leger v, Stockton: Uan ed School Dgstnct (1988) 202 Cai App 3d 1448
249 Cal.Rptr. 688 - -

2.  Brosnahan v. Brbwg (1982) 32 Cal.3d 236-
188 Cal.Rptr. 30; 651 P.2d 274 -

102 Cai'App 3d 681; 162 Call. Rptr 611

4. orten V. Umversﬂy of San Francisco (1976) 64 Cal.App. 3d B25
134 Cal.Rptr. B39

5.  Lagiina Pubhshlng Co V.. Golden Raln Foundatlo (1982) 131 Cal. App 3d 816"
182 Cal Rptr. 813 , '

6.  Weiss v, State Board of Eguallzatlon (1953) 40 Cal 2d 772
256 P.2d 1

7. Sierra Club v. San Joaquin Local Agency Fonnatnon Commission (1999)
21 Cal.4th: 489 87 Cal.Rptr. 2d 702 981 P. 2d 543"
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DECLARATION OF SERVICE

RE: Cancer Presumption (K-12) 02-TC-15
CLAIMANT: Santa Monica Community College District

I declare:
I am employed in the office of SixTen and Assaciates, which is the appointed
representative of the above named claimant(s). 1 am 18 years of age or older and not a

party to the within entitled matter.

On the date indicated below | served the attached: letter of June 15, 2004 . addressed
as follows:

Paula Higashi

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

FAX: (916) 445-0278

J=

AND per mailing list attached

FACSIMILE TRANSMISSION: On the

U.S. MAIL: | am familiar with the business Q

practice at SixTen and Associates for the date below from facsimile machine
collection and - processing of number (858) 514-8645, | personally
correspondence for mailing with the transmitted to the above-named person(s)
United States Postal Service. In to the facsimile number(s) shown above,
accordance  with that  practice, pursuant to California Rules of Court
correspondence placed in the internal 2003-2008. A true copy of the above-
mall collection system at SixTen and described  document(s) was(were)
Associates is deposited with the United transmittad by facsimile transmission and
States Postal Service that same day in the transmission was reported as
the ordinary course of business. complete and without error.

W] OTHER SERVICE: | caused such O A copy of the transmission report issued
envelope(s) to be delivered to the office of by the transmitting machine is attached to
the addressee(s) listed above by: this proof of service.

{Describe} O PERSONAL SERVICE: By causing a true

copy of the above-described document(s)
to be hand delivered to the office(s) of the
addressee(s).

| declare under penalty of perjury that the foregbing is true and correct and.that this

declaration was executed on 6/15/04

.

, at San Diego, California.

v /4

Diane Bramwe!
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Original List Date: 3/12/2003

Maiiing Jnformaﬁbn: Draft Siaff Analysis

Last Updated: 6/1/2004
-List Print Date: 06/02/2004 : Mailing List
Claim 'Number; 02-TC-15

~ lssuer Cancer Presumption (K-14) -

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission mailing list is conhnuous[y updated as requests are rece;ved to tnclude or.remove any pariy or parson
on the malling fist. A current mailing list is provided with commission correspondence, and a copy af the currant mailing
list is available upon requast at any tima, - Except as provided otherwise by commission rule, when-a party or interested
party f:_les any written material with the commissiori concerning a claim, it shall simultaneously serve a copy of the writien

materidl on the parties and interested parties to the claim identified on the mailing list provided by the commissi :
Code Regs., tit. 2, § 1181.2.) _ SR g ssion. (Gl

Mr. Keith B. Petersen -
SixTen & Associates

Tek 858) 514-8805
5252 Balboa Avanue, Suite 807 (859 o
San Diego, CA 92117

Claimant Representative

Fax  (B58) 514-8845

Ms. Cheryl Miller

Santa Manica Community Caollege District : :
Tef: 310) 434-42
1900 Pico Bivd, - (310) 434-4221

Santa Monica, CA 90405-1628 -

Claimant

Fax  (310) 434-4256

Mr. Paul aney

Spector MlddIEton YOUﬂg & aney LLP ' Tek (916) 846-1400
7 Park Center Drive ' .

Sacramento, CA 95825 Fax  (916) 646-1300

Or. Carol Berg
Education Mandated Cost Neiwork

1121 L Strest, Sulte 1060
Sa;ramento, CA 95814

st (916) 446-7517

Fax  (916) 448-2011

Ms. Harmast Barkschat
Mandate Resource Services

5325 Elkhorn Blvd. #307
Sacramento, CA 95842

(916) 727-1350

Fax  (916) 727-1734

Ms. Sandy Reynolds
Reynolds Consuliing Group, inc.

Tel:  (909) 672-9954
P.O. Box 387 . . :
Sun City, CA 92588 Fax  (908) 672-0053
Page: 1




Mr. Stove Smith
Stave Smith Enterprises, inc,
4633 Whitney. Avenus, Sulta A

OE’_;acramanto. CA 95821 Faxx  (91B) 483-1403

Tel  (016) 4834231

Ms. Annstte Chinn
Cost Recovary Systems

705-2 East Blawsll Street, #294 s
Falsorn, CA 95630 o

Tel:  (916) 939-7801
Fax (916) 535-7801

=TV, Steve Shisids
Shields Consulting Group, Inc.

1536 36th Strest
Sacramsnto, CA 95816

Tel  (916) 4547310
Fax  (916) 454-7312

M. Arthur Palkowiz :
San Disge Unifled School District Tel:  (619) 725-7565
4400 Normal Strest, Room 3159

San Diego, CA 92103-8363 Fax  (619) 725-7589
| .

Ms. Beﬁ Hunter
Cenfration, inc. . Tel ~ (B66) 4B1-2642
B316 Red Cak Birest, Sults 101

Rancho Gucamonpa, CA 91730 Fax  (B66) 481-5383

2ir. Gerald Shelton
ifornla Department of Education (E-08) Tal: (916) 445-0554

iscal and Administrative Services Division
1430 N Streset, Sulte 2213

. Fax  (916) 327-8308
Sacramento, CA 85814 _

tr. Keith Gmelnder

Department of Finance (A-15)

915 | Strest, Bth Floor
lacramento, CA 95814

Tetb: (918) 445-8513

Fax  (918) 327-0225

Mr. Bob Campbeall
- Department of Finance (A-15)

915 L Strest, Sulte 1190
Sacramento, CA 85814

Tel:  (916) 445-3274

- Faxx  (818) 324-4888

Mr. David E. Scribner
Schoois Mandate Group

3113 Catalina Island Road

Tel  (916) 373-1060
West Sacramenic, CA 856891 .

Fax  {918) 373-1070

Wr. Todd Wharry

MCS Education Services
Tel: 4 g88-5
"0 Sun Centar Drive, Suite 100 © (916) 668-5119
Fax  {916) 669-0888
3age: 2
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Rancho Cordova, CA 95670

Ms, -Glnny Brummals
State Controller's Office (B-08)

L , Tekh {918} 324-0256
Division of Accounting & Reporting
3301 C Street, Suite 500 Fax  (916) 323-6527
Sacramento, CA 95816
. Mr. Mark Brummond _
Californla Community Collegas Tel: (916) 322-4005
Chancellor's Office - (G01) , i _
1102 Q Street, Suits 300 . Fax  (916) 323-8245
Sacramento, CA 95814-654%8 .
Director .
Department of Industrial Relations (C-50) Teb = (916) 324-4163
770 . Strest ) :
Sacramento, CA 95814 Fax

{916} 327-6033

Page: 3
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