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- ITEM 6
TEST CLAIM
PROPOSED STATEMENT OF DECISION

Education Code Sections 32242, 32243 32245, 46010.1; 48904, 48904.3, 48987
-Welfare and Institutions Code Section 18285
Statutes 1983, Chapter 498; Statutes 1984, Chapter 482; Statutes 1984, Chapter 948,
* Statutes 1986, Chapter 196; Statutes 1986, Chapter 332; Statutes 1992, Chapter 445;
Statutes 1992, Chapter 1317; Statutes 1993, Chapter 589; Statutes 1994, Chapter 1172;
- Statutes 1996, Chapter 1023; Statutes 2002, Chapter 492

California Code of Reg'ulatlons, Title 5, Section 11523
Pupil Safety Nofices (02-TC-13)
San Jose Unified School District, Claimant ™

EXECUTIVE SUMMARY

The sole issue before the Commission. is whether the Proposed Statement of Decision aecurately
reflects any declslon made by the Conmnssmn at the December 4, 2006 hearing on the above
named, claim.'

Recommendation

Staff recommends that the Commission adopt the Proposed Statement of Decision that accurately -

. reflects the staff recommendation to partially approve the test claim. Minor changes, including
“those to reflect the hearing testimony and the vote count will be included when i issuing the final

Statement of Decision.

However if the Commission’s vote on Item 5 modJﬁes the staff analysis, staff recommends that

~ the motion on adoptmg the Proposed Statement of Decision reflect those changes, which would

be made before issuing the Final Statement of Decision. In the alternative, if the changes are

significant, it is recommended that adoption of a Proposed Statement of Decision be continued to
the January 25, 2007 Commission hearmg

! California Codé of Regulations, title 2, section 1177.1, subdivision (a).
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BEFORE THE
COMMISSION ON STATE MAN'DATES

| STATE OF CALIFORNIA
INRETEST CLAIMON: ~ . . Case No.: 02-TC-13 |
Education Code Sections 32242, 32243, Pupil Saféty Notices

+32245, 46010.1; 48904, 48904.3, 48987;

Welfare and Institutions Code Section 18285; STATEMENT OF DECISION PURSUAN T

TO GOVERNMENT CODE SECTION 17500

Statutes 1983, Chapter 498; Statutes 1984, ° ET SEQ.; TITLE 2, CALIFORNIA CODE OF
Chapter 482; Statutes 1984, Chapter 948; REGULATIONS, DIVISION 2, CH.APTER 2.5
Statutes 1986, Chapter 196; Statutes 1986, . ARTICLE 7

Chapter.332; Statutes 1992, Chapter 445; - e , '
Statutes 1992; Chaptet 1317 Statutes 1993, (Proposed for Adoption on December 4, 2006)

Chapter 589; Statutes 1994, Chapter 1172;

Statutes 1996, Chapter 1023; Statutes 2002,
Chapter 492;

California Code-of Regulatmns, Tltle 5
Section 11523

Fxled on February 21, 2003,
By San .Tose umﬁed School D1stnct, Clmmant

PROPOSED STATEMENT OF DECISION

The Comxmssmn on State Mandates (“Comxmssmn”) heard and decided this test claim duringa

regularly scheduled hearing on December 4,2006, [Witaess list will be mcluded in the final
Staternent of Decision; ]

The law apphcable to the Commission’s determ:natmn ofa relmbursable state-mandated

program is article XIII B, section 6 of the California Constitution, Government Code section |
17500 et seq., and related case law.

The Commission [adoptcd!modlﬁed] the staﬂ' analysis to deny the test claim at the hearing by a
vote of [vote count will be mcluded in the ﬁnal Statement of Decision).

Summary of Fmdings

- This test claim was ﬁled on February 21, 2003 by the San Jose Unified School District on
 statutes and a regulation that require school districts to provide, for the first time, notices and
information regarding health, safety and legal issues to staff, parents, guardians and students,
This test claim also addresses statutes and a regulation permitting school districts to withhold a
student’s transcripts, grades, and diploma if the student has willfully damaged or failed to return
school property. In addition, the test claim includes a statute applicable to schools receiving
notice from a student’s previous school that the previous school has withheld a student’s grades,
diploma, or trariscripts for good cause. In such a case, the new school must also ‘withhold those

~ grades, diplomas, or transcripts until the decision is rescmded
?
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The Commission found that the test claim statutes and regulatlon impose a partially reimbursable
state-mandated program on school districts within the méaning of article XIII B, section 6 of the
Cahforma Constitution and Government Code section 175 14 to perform the followmg activities:

The Commission further found that:

1.

For the principal of the school site, within 45 days of receiving lead test survey results
from the Department of Health Services, to notify the teachers and other school
personnel and parents of the survey results (Ed. Code, § 32242, subd. (c).)

For schools to notify parents of the Childhood Lead Poisoning Prevention Act of 1991 -
upon receiving a finding that a school site has significant risk factors for lead.

© (Ed. Code, § 32243, subd. (a).) o
. For schools, within 45 days of receiving a finding by the Department of Health Services

that a school subject to the Lead-Safe Schools Act has significant risk factors for lead,
to notify the teachers, other personnel, and the parents of the fmdmg (Ed Code,

| .§ 32243, subd. (a).)

For school districts to amend an emstmg notice sent to pupils in grades 7-12 and their
parents or guardians to include the provision that “school authorities may excuse any -
pupil from the school for the purpose of obtmmng confidential medical services without
the consent of the pupil’s parent or guardw,n This aetmty isa one-tlme activity.

 (Ed. Code, § 46010.1.)

To disseminate guidelines, upon request, that describe complaint procedures, adopted
by the State Department of Education, to parents or guardiang of minor pupils in the
primary language of the parent or.guardian which lie or she can follow in filing a
complaint of child abuse by a school employee or other person comnutted agamst a

. pupil at a school site. (Ed. Code, § '48987.)

To provide an interpreter for a parent or guardian, whose primary language is other than

- English, in the case of any communications concerning the guidelines and procedures

for filing child abuse complamts cothmitted agamst a pupil at a school site. (Ed Code,
§ 48987.)

For the principal of each school with students in grades 11 and/or 12 to distribute to
each pupil in those grades an announcement explaining the California High School..
Proficiency Exam provided for under Education Code section 48412 in time to meet
registration requements for the fall test of that year. (Cal. Code Regs., tit. 5, § 11523.)

To establish rules and regulatlons governing procedures for withholding grades,
transcripts, and diplomas. (Ed. Code, § 48904, subd. (b)(3).).

For 4 tratisferee school, updn notice that a school district has withheld the grades,

- diploma-or transeripts of any pupil pursuant to Education code section 48904, to

continue to withhold the grades, diploma or transcnpts of any transfer student as
authorized by that:section, until such time as it receives notice, from the district that
initiated the decisiorito withhold, that the decision has been rescinded under the terms

~of that section. (Ed. Code, § 48904.3, subd. (a).)

®
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The Commission further found that:

e Funds appropnated pursuant to Education Code section 32245 and Welfare and -
institutions Code section 18285, subdivision (g), shall be identified as an offset in
the Parameters and Guidelines for purposes of the lead notice actmtles

* Any statutes and or exécutive orders that were pled in this test clmm that are not
identified above do not constitute a reimbursable state-mandated program.

COMNIIS_SION _FINDINGS_
Background ' o _
" This test claim consolidates statutes-and a regulation concerning school dlstncts’ obligations to
provide notices and information regardirig health, safety and-legal issues to-staff, parents,
guardians and students. For purposes of this analysis, the test claim statutes and regulation have

been separated into two categories des:gnated and chscussed below as the “Notice Legmlatlon”
and the “Due Process Legmlatlon »

“Notice Legislation”

The “Notice Legislation” generally reqmres school dlsmcts for the ﬁrst tlme, to prowde notices
to parents staff; and pupils regarding: :

» lead contamination risk factors in public schools,? _
- o -excused absénces for confidential medical procedures, }

- child abuse guidelines and notification procedures, and

. the high school proficiency exam. 5

| “Due Process Leglslatlon” (Ed. Code, §§ 48904 and 48904.3)

This test claim also addresseés statutes permitting school districts to thhhold a student’s
transcripts, grades and diploma if the student has willfully damaged or failed to return school
property. . For purposes of this analysis, these statutes-are referred to collectively as the “Due
‘Process Legislation.” The “Due Process Legislation” provides as follows:

* 2 Education Code sections 32242, 32243, and 32245, added by Statutes 1992, chapter 1317 and
amended by Statutes of 1993, chapter 589, Assem. Bill No. 2211;(AB 2211) section 37.

3 Edueation Code section 46010.1, added by Statutes 1986, chapter 196, eft‘ectwe
Tune 27, 1986.

4 Education Code section 48987, added by Statutes 1994, chapter 1172, Assem. Bill
No. 2971 (AB 2971), section 13.

 Title 5, California Code of Regulations, section 11523, filed September 15, 1973 as an
emergency regulatlon, effective upon ﬁﬁng (Register 78, No. 37.)
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e Education Code section 48904, subdivision (a)(1), states that:

Notwitlistanding Section 1714.1 of the Civil Code®, the parent or guardian of
any minor whose willful misconduct results in injury or death to any pupll or
any person employed by, or performing volunteer services for, a school
district or private school or who willfully cuts, defaces, or otherwise injures in
_any way any property, real or personal, belonging to a school district or
private school, or personal property of any school employee, shall be liable for
all damages so caused by the minor. The liability-of the parent or guardian-
shall not exceed ten thousand dollars ($10,000). The parent or guardian shall
also be liable for the amount of any reward not exceeding ten thousand dollars
($10,000) paid pursuant to Section 53069.5 of the Government Code, The

_ parent or guardian of a minor shall be liable to a school district or private
school for all property belonging to the school district or private school loaned
to the minor and not returned upon demand of an employee of the district or
private school authorized to make the demand. ’

e Education Code section 48904, subdivision (b)(1), states that:

‘Any school district or private school whose real or personal property has been
willfully cut, defaced, or otherwise injured, or whose property is loaned-to a
- pupil and willfully not returned ...may after affording the pupil his or her due
process rights, withhold the grades, diploma, and transcripts of the pupil
responsible for the' damage until the pupil or the pupil's parent or guardian has
paid for the damages thereto, as prov1ded in subdivision (a). (Emphas:s
-added.)

‘e Education Code section 48904 subdwlswn (b)(2) states that if the school decldes to
withhold grades:

The school district or private school shall noufy the parent or guardian of the
pupil in writing of the pupil's alléged misconduct before withholding the
pupll's grades, diploma, or transcripts pursuant to this.subdivision. When the
minor and parent afe unable to pay for the damages, or to retirn the property,
the school district or private school shall provide a program of voluntary work
for the minor in lieu of the payment of monetary damages. Upon completion
of the voluntary work, the grades, diploma, and transcripts of the pupil shall -
be released,

. Educatlon Code section 48904, subdivision (b)(3), states that

The governing board of each school dxstnqt or govermng body of each private
school shall establish rules and a regulation governing procedures for the
implementation of this subdivision. The procedures shall conform to, but are

¢ California Civil Code section 1714.1 imposes joint and several habﬂlty upon a minor and his or.
her parents or guardians for willful misconduct of the minor. The liability imposed by this
section is in addition to any liability néw imposed by law. ‘ \ .
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not necessarily limited to, those procedures estabhshed in this code for the
expulsmn of pupils. :

Education Code section 48904. 3, subdmswn (a), states that:

Upon receiving notice that a school district has withheld the grades, dlploma,
or transcripts of any pupil pursuant to Section.48904, any school district to

- which the pupil has transferred shall likewise withhold the grades, diploma, or

transcripts of the pupil as authorized by that section, until the time that it-
receives notice, from the district that initiated the décision to withhold, that
the decision has been rescinded under the terms of that section.

.o . Education Code section 48904.3, subdivision (b}, states that:

Any school district that has decided to withhold a pupil's grades, diploma, or
transcripts pursuant to Section 48904 shall, upon receiving notice that the
pupil has transferred to any school district in this state; notify the parent or
guardian of the pupil in writing that the decision to withhold will be enforced
as spec1ﬁed in subd1v1s1on (a).

Clalmant’s Posntion

~Claiitiznt contends that the test claim statutes and a regulatlon constitute a reimbursable
‘state-mandated program and is seeking rexmbursement for the followmg activities:

Lead Notlce

“For public elémentary schools to notify teachers, other school personnel and parents of
-the results-of surveys developing risk factors to predict lead contamination conducted by

-+ the State Department of Health Services pursuant to Education Code section 32242,
subdivision(c).” :

< “For public clementaxy schools to notify parents of the provisions of the Childhood Lead
Poisoning Prevention Act of 1991 upon receiving a finding that a school site has

.significant risk factors for lead pursuant to Education Code section 32243,
subdivision (a).”® .

““For public elementary principals or thie director of the school site to noufy teachers, other
personnel and the parents of a finding of significant risk factors for lead, within 45 days of
receiving the ﬁndmg, pursuant to Education Code sectlon 32243, subdivision (a). i

7 Test Claim of San Jose Unified School District, page 20.

® Test Claim of San Jose Unified School District, page 20. The Lead Poisoning Prevention Act
of 1991 (Health & Saf. Code § 105272) provides, in pertinent part, that the Department of Health

‘Services , before July 1, 1993, shall adopt regulatlons estabhshmg a standard of care for
' evaluatlon, t'eatment, and momtormg of lead poisoning in children.

® mid,

®
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Medlcal Semces Ngtlg

e “For the governing board of each school district to “notify pupils in grades 7-12 and the . ‘
parents or guardians of all pupils enrolled in the district that the-school authorities may :

excuse any pupil from the school for the purpose of obtauung confidential medical
services pursuant to Educatlon Code section 46010.1,”

Notice of Child Abuse Comglamt Guidelines

e “To disseminate guidelines upon request, that describe complamt procedures adopted by
the State Department of Education, to parents or guardians of minor pupils in the primary
language of the parent or guardian which he or she can follow in filing a complaint of

child abuse by a school employee or other person committed agamst a pupll at a school -
site, pursuant to Education Code section 48987. il

“To prov:de an interpreter for a parent or guardian, whose primary language is other thanA
_ English, in the case of any communications concerning the guidelines and procedures for

filing child abuse complaints commltted against a pupil at a school site, pursuant to
Education Code section 48987, »l : :

High School Proficiency Exam Notice

e “To distribute to each pupil in grades 11 and 12 an announeenient'ei(plaining the High-
-School Proficiency Exam in sufficient time to meet registration reqmrements pursuant to
Title 5, California Code of Regulations, Section 11523.”"

Due Process/ Wlthholdmg_ of Grades, Transcripts and Diplomas for Student Misconduct

e “To adopt and implement rules and regulations,‘aﬁd to periodically update those rules and .
regulations governing notices to parents when school property has been damaged by a
student, providing due process rights to those students, the provision of voluntary work -

programs, and the withholding of grades diplomas and transcripts pursuant to Education
Code section 48904, subdmsmn (b).” nld

e “Toprovidea program of voluntary work for a minor pupﬂ in lieu of the payment of
monetary damages in the event the minor and the parent are unable to pay for the damage
caused by the student, pursuant to Education Code section 48904, subdivision (b).” 13

e “To notify the parent or guardian of a pupil, in writing, of the pupil’s alleged rmscunduct

before withholding the pupil’s grades, diploma or transcnpts pursuant to Education Code -
section 48904, subdivision (b) »i _

14, at page 19.

Y Id at page 20.°
2 pid

1 Id, at page 18. :

4 Test Claim of San Jose Unified School District, page 18

S bid. - - o @
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» “To afford a pupil his or her due process rights before w1thholdmg grades, diplomas or
transcripts, pursnant to Educatlon Code section 48904, subdivision (b).”!

» “To contmue to withhold grades, diploma or transcripts of any transfer student whose
grades were previously withbeld by a transfer school as a result of his or her misconduct,
pursuant to Education Code Section 48904.3, subdivision (a). »ig

» “Upon receiving notice that a pupil, whose grades, d1ploma or transcnpts are currently
withheld, has transferred to another school district in this state to notify the parent or
guardian that a decision to withhold a pupll‘s grades diploma or transcripts will be

enforced by his or her new school dletnct, pursuant to Educatlon Code section 48904 3,
subdivision (b)."!

On September 18, 2006, the clalmant ﬁled an e-mall comment regardmg Education Code
section 460101 stating that although. clainiant agrees that aménding the notice is a one-time -
: actmty. the distribution of the notice is ongoing and annual. -

Position of the Department of Fmance

DOF concurs with claimant’s posmon ,L%ardmg the “Nouce Leglslauon” but d15agrees with
regard to the “Due Process Legislation.”

‘::sFor example, the DOF letter dated June 13, 2003, states that:-

As a result of our review we have concliided that parts D, E and G of Séction 2:
Withholding Grades, Dlplomas, or Transcripts do not constitute reimbursable

. costs because these actions are required only if a school district chooses to
withhold a pupil’s grades deloma, or transcripts... Therefore withholding grades,

" diplomas and transcripts is penmsswe and any actmtles reqmred are
" non-reimbursable.:

~The- June 13, 2003 letter from the DOF further states that

Part B of Section 2 seeks reimbursement for costs associated with adopting and
implementing rules and regulations, and periodically updating those rules and -
regulations governing: (1) notices to parents wheri school property has been
damaged by a.student, (2) prov1dmg due process rights to those students, (3) the
provision of voluntary work programs, and (4) the withholding of grades, :
diplomas, and transcnpts pursuant to Education Code 48904, subdivision (b), All
of these provisions are conditioned upon distriets’ decisions to seek payment for
damages and return of property and the withholding of grades. Thus all activities

% Test Claim of San Jose Unified School District, page 19.
bid,

'8 Ibid

P1bid o -

20 | etter from the ljepa:ttnent of Fin'a.nce,v June 13,2003, ¢
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are discretionary and not reimbursable. We concur with claimants that Sechons 1, i
3, 4, and 5 identify changes that impose new requirements. - : .

- No further comments have been filed by interested partles regardmg this claim.

Dlscusslon

The courts have found that article XIII B, section 6, of the California Constitution®' reco
the state constitutional restrictions on the powers of local government to tax and spend.”

Its purpose is to preclude the state from shifting financial responsibility for
carrying out governmental functions to local agencies, which are “ill equipped” to
assume increased financial respon31b111t1es because of the taxmg and spending
limitations that arucles XIII A and XTI B impose.?

A test claim statute or executlve order may impose a rennbursable state-mandated pro 2me if it
orders or commands a local agency or school district to engage in an activity or task.

In addition, the required activity or task must be new, constituting a “new pro%ram * or it must
create a “higher level of service” over the prevmusly reqmred level of service.

The courts have deﬁned a “program” subject to article XIII B, section 6, of the California

. Constitution, as one that carries out the govemmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to mplement a state
pohcy, but does not apply generally to all residents and entities in the state

21 Article XIII B section 6, subdivision (a), of the Cahforma Constltutlon prowde.s that:

- Whenever the Legislature or any state agency mandates a new program or higher
level of service on any local government, the state shall previde a subvention of
funds to reimburse that local government for the costs of the program or increased .

* level of service, except that the Legislature may, but need not, prowde a
subvention of funds for the following mandates:

(1) Leglslatlve mandates requested by the local agency aﬁ'ected

(2) Legmlatmn deﬁnmg a new crime or changmg an exlstmg deﬁmtxon of .
© acrime,

(3) Legislative mandates enacted prior to January 1, 1975 or executive

_ orders or regulations initially lmplemenhng legxslatlon enacted prior to
January 1, 1975.

2 Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, 735,
B County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. |
2 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

25 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878, _
Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal 3d 830, 835. :

%6 San Diego Unified School Dist., supra, 33 Cal.4th 859, §74-875 (reafﬁmnng the test set out in’ -

County of Los Angeles v. State of Cahforma (1987) 43 Cal. 3d 46, 56; See’ also Lucza Mar .
Unified School Dzst v. Honig (1988) 44 Cal.3d 830 835. 3
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To determine if the program is new or imposes a higher level of semce, the test claim statutes
-and executive orders must be compared w1th the legal requirements in effect immediately before
the enactment of the test claim legislation.2” A “higher level of service” occurs when the new
“requirements were intended to provide an enhanced service to the public."®

Finally, the newly requtred activity or mcreased level of service must n'npose costs mandated by
the state.® . .

The Commission is vested with excluswe authority 10 adjudwate dlsputes over the existence of
_ state-mandated programs within the meaning of article XIII B, section 6.3° In making its-

 decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an

“equltable remedy to cure the percelved unfairness resulting ﬁ'om pohtlcal declstons on funding
priorities.™

Thus, this test clalm presents the followmg issues:

‘e Are the test claim statutes and regulation subJect to artlcle XIII B section 6 of the
- California Constltutlon‘?

e Do the test claim statutes and regu]atmn constitute a “new program or hlgher level of
. service” for school districts within the meaning of article XIII B, section 6 of the
L rj__'_'__Cahforma Constitution?

. Do the test claim statutes and regulation i impose “costs mandated by the state” w1thm the -
meaning of Government Code sections 17514 and 17556?
_'I'hese issues are addressed below:

Issue 1. . Are the test claim statutes and regulation subject to artlcle XIII B, section 6
' ' of the California Constitution? .

Do the Test Clalm Statutes and Regulatton Impose State-Mandated Activities?

“In order for test claim statutes and regulatxon to impose a re:mbursable, state-mandated, program
under article XIII B, section 6, the statutory language must mandate an act1v1ty or task upon local
governmental entities. If the statutory language does not mandate or require the school district to
perform a task, then article XTII B, sectlon 6, does not apply

2 San Diego Umﬁed School Dist, supra, 33 Cal.4th 859, 878; Lucza Mar, supra, 44 Cal.3d 830,
835.

28 San Diego Unified School Dist., supra, 33 Cal. 4th 859, 878

» County of Fresno v. State of California (1991) 53 Cal.3d 482, 487, County of Sanoma V.

Commission.on-State Mandates (2000) 84 Cal. App.4th 1265, 1284 (County of. Sonoma),
Government Code sections 17514 and 17556..

0 Kinlaw v. State of California (1991) 54 Cal 3d 326,331-3 34 Government Code
sections 17551 and 17552

*! County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing Ctty of San Jose V. State of
Calzfomra ( 1996) 45 Cal. App. 4th 1802, 1817.
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In statutory construction cases, our fundamental task is to ascertain the intent of
the lawmakers so as to effectuate the purpose of the statute. ... If the terms of the
statute are unamb1guous ‘we presume the lawmakers ' meant what they said, and
the plain meaning of the language governs [Cltatlons omitted. ]

The “Notice Legislation” .
Notice of Lead Contamination Risk Factors

The test claim legislation involving notice of lead contamination risk factors arises in the context
of the “Lead-Safe Schools Protection Act”(1992) (the “Act™) (Ed. Code, §§ 32240-32245).. The
“Act” provides for sample surveys by the state Department of Health Services (DHS) to develop
risk factors to predict lead contamination in public schools and then requires DHS to notlfy local
school districts of the results.** Then, when notified by DHS, local school districts must in turn
notify school employees, pupils and parents of both the DHS lead survey results and/or of the

Childhood Lead Poisoning Prevenhon Act of 1991. 4 Relevant portlons of these statutes are
discussed below.

Education Code section 32242, subdivision (c), states that:

Within 60 days of the completion of testing of a school site, the Department shall notify
the principal.of the school or the director of the school site of the survey results, Within -
45 days of receiving the survey results, the principal or director, as the case may be, shall
notify the teachers and other school personnel and parents of the survey results,

Education Code section 32243, subdivision (a), states that

When a school subject to this article has been determined to have mgmﬁcant risk
factors for lead. . .the school shall notify parents of the provisions of the -
Childhood Lead Poisoning Prevention Act of 1991 (pursuant to Chaptér 5
(commencing with Section 105275) of Part 5 of Division 103 of the Health and
Safety Code). Within 45 days of receiving this finding, the school principal or the
director of the school site shall notify the teachers, other personnel and the

- parents of the finding.

Here, based upon the plain language of Education Code section 32242, subdlwswn (c), and
Education Code section 32243, subdivision (a) the Commission finds that the following are
mandated activities subject to article XIII B, section 6, of the California Constitution:

» For the principal of the school site, within 45 days of receiving lead test survey results
from the Department of Health Services, to notify the teachers and other school personnel
and parents of the survey results pursuant to Education Code section 32242,

~ subdivision(c). = :

2 Whttcomb v. California Employment Cammisszon (1944) 24 Cal. 2d 753,757.

32 For purposes of the Act “schools” means public elementary schools as well as preschools, and -

day care facilities located on school property. (Ed Code, § 32241,
subds. (b)-(c).)

¥ Health and Safety Code, section 105272, "
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o For schools to notify parents of the Childhood Lead Poisoning Pfeuention Act of 1991

upon receiving a finding that a school site has significant risk factors for lead, pursuant to
Education Code Section 32243, subdmsmn (a). .

¢ For schools, within 45 days of receiving a finding by the Department of Health Servwes
© that a school subject to the Lead-Safe Schools Act has a significant risk factors. for lead,
to notify the teachers, other personnel, and the parents of the ﬁndmg pursuant to
. Education Code section 32243, subdmswn (a)

Notice/Confideritial Medical Services :
Education Code section 46010, 1 isa stand alone prov1sxon of t.he Educatlon Code in t.hat it 1s not

‘part of a larger act.

Education Code section 46010 1 states that:

" Commencing in the fall of 1986-87 academic year, the governing board of each -
" school district shall, each academic year, notify pupils in grades 7-12, inclusive,
“and the parents or guardians of all pupils enrolled in the district, that school
authorities may excuse any pupil from the school for the purpose of obtaining
confidential medical services without the consent of the pupil’s parent or -

_guardian. The notice reqmred pursuant to this sectlon may be-included with other
“notices.

Based upon the plain language of Education Code section 46010.1, the governing board of each
school district, each academic year, as part of any other notice given pursuant to the Education -

Code, is required to notify pupils in grades 7-12, inclusive, and the parents or guardians of all

pupils enrolled in the district, that school authorities may excuse any pupil for the purpose of
obtaining confidential medical services. Since the notice required by section 46010.1 may be
included with other notices already distributed by school districts to pupils in grades 7-12 and
their parents or guardians, the Comm.lssmn finds that the state-mandated activity is as follows:

e For school districts to amend an emstmg notice sent to pupils in grades 7-12 and the1r :
parents or guardians to include the provision that “school authorities may excuse any
pupil from the school for the purpose of obtaining confidential medical services without
the consent of the pupil’s parent or guardian.” This activity is a one-time activity. -

Notice/Child Abuse Reporting/ Intemreters
Education Code sectlon 48987 states, in pemnent part, that

The govermng board of a school district or county office of education shall uporn -
request disseminate the guidelines adopted by the State Department of Education
pursuant to Section 33308.1 [describing procedures a parent or guardian can
.follow in filing a complaint of child abuse] to parents or guardians of minor pupils
in the primary language of the parent or guardian...In the.case of oral =
communications with the parent or guardian whose primary language is other than
English, concerning that guideline or the procedures for filing child abuse

complaints, the governing board shall provide an interpreter for that parent or
guardian. (Emphasis added.)
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The language omitted from the quotatmn of Section 48987 above, is mdlcated by the ellipsis. It
reads:

The governing board of a school district or county oﬂice of educationis .
encouraged to inform a parent or guardian, that desires to file a complaint against
a school employee or other person that commits an act of child abuse as defined
in Section 11165.6 of the Penal Code against a pupil at a school site, of the |
procedures for filing the complaint with local child protective agencies pursuant
to the Child Abuse and Neglect Reporting Act, established pursuant to

Chapter 1444 of the Statutes of 1987. (Emphasis added.) .

However, Claimant does not request reimbursement for the ¢ encouraged” actmty, nor is there
any dispute that this language does not impose a state-mandated activity.”’

Thus, based upon the plain language of Education Code section 48987 the Commission finds that

the following are mandated activities subject to article XIII B, section 6 of the Cahforma
Consututlon

» To disseminate guidelines, upon request, that describe complaint procedures adopted by

the State Department of Education,.to parents or guardians of minor pupils in the primary .

language of the parept or guardian which he or she can follow in filing a complaint of

child abuse by a- school employee or other person commltted against a pupil at a school
site.

To provide an interpreter for a parent or guardian, whose primary language is other than
English, in the case of any communications concerning the guidelines and procedures for
filing child abuse complaints committed against a pupil at a school site.

Notice/High School Proficiency Exam ' ‘

California Code of Regulations, title 5, section 11523, references sections 48410, subdivision (¢),
and 48412 of the Education Code. These sections exempt students age 16 or older from
compulsory continuing education if the pupils have demonstrated the required proficiency by
passing the High School Proficiency Exam. Students who pass this exam receive a certification
of proficiency, This certification is not a high school diploma, and requn'ements for this
certification are not related to the requirements for the High School Exit Exam

‘California Code of Regulations, section 11523 mplements provisions of the Educaﬁon Code

pertammg to the High School Proficiency Exam by requlnng notices to be sent out as specified
in this regulation.

California Code of Regulations, t1t1e 5, section 11523 states that:

The school district superintendent shall reqmre the principal of each school
maintaining either or both of grades 11 and 12 to distribute to each pupil in those
grades an announcement explmnmg the California ngh School Proficiency

35 See Test Claim of San Jose Unified School District at page 11, See also Declaration of

. Don Iglesias, Associate Superintendent of Instruction, San Jose Umﬁed School District,
February 2, 2003, at pages 3 and 4.

36 Education Code section 60851. *
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Examination provided for under Education Code section 48412, Upon receipt of
the announcements from the State Department of Education or its contractor,

* distribution shall be made in time sufficient to enable interested pupils to meet all
examination registration requn'ements for the fall test of that year.

Here, based upon the plain language of California Code of Regulations, sectmn 11523 the

Commission finds that the followmg is a mandated activity subject to article XIII B, sectlon 6 of
the Cahforma Constitution: _

¢ For the principal of each school mamtammg ither or both grades 11 and 12 to distribute
to each pupil in those grades an announcement explaining the California High School
_ Proficiency Exam provided for under Education Code section 48412 in time to meet:
" registration requirements for the fall test of that year. (Cal. Code Regs., tit. 5 §11523.) -

. The “Due Process Legislation”

In addition to the “Notice Legxsla‘aon,” this test ¢laim also addresses statutes and a regulatlon '
permitting school districts to withhold the transcripts, gradés and diploma of a student who has
willfully dama ed or failed to return school property, after affordmg the student certain due
process rights. *’. These provisions, collectively referred to in this analysis as the “Due Process
Legislation,” are codified in Education Code sections 48904 and 48904.3 and are located within
the same section of the Educanon Code containing statutory provisions conoermng student
suspensxon and expulsion.®®

Claimant is requesting relmbursement for the followmg six activities based upon the “Due .
Process” test clalm legislation: *°

s “To notlfy the parent or guardian uf a pupil, of the pupﬂ’s alleged misconduct before o '

withholding the pupil’s grades, diploma of transcripts pursuant to Education Code
. section 48904, subdivision (b).”

~e «“To afford a pupil his or her due process nghts before withholding grades, dlplomas or .
© transcripts, pursuant to Education Code section 48904, subdivision (b).”

» “To provide a program of voluntary work under specified circumstances pursuant to
Educatum Code section 48904 subdwlsmn (b).”

37 Statutes 2002, chaptcr 492 added subdivisions (c) and (d) to Education Code

section 48904.3. Subdivision (c) of section 48904.3 now states that: “For purposes of this
section and Section 48904, “school district” is defined to include any county superintendent of
schools.” Subdivision (d) of this section now states that: “This section and section 48904 shall
also apply to state special schools, as described in Subdivision (a) of section 48927.” Education
Code section 48927, subdivision (a), describes state special schools and states: “This chapter -
shall also apply to pupils attending the California School for the Blind and the two California
Schools for the Deaf, which shall be referred to as the “state speclal schools.”

38 Article 1, chapter 6, part 27, division 4, title 2 of the Education Code.
3 See Test Claim of San Jose Unified School Dlstnct, pages 18-19, - : L,
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s “To notify the parent or guardian that a decision to withhold a pﬁpll’s grades diploma or
transcripts will be enforced by the pupil’s new school district, pursuant to Education
Code section 48904.3, subdivision (b).”

¢ “To adopt and 1mplement rules and regulations, and to periodically update those rules and
. regulations governing notices to parents when school property I;as been damaged by a
student, providing due process rights to those students, the provision of voluntary work

programs, and the withholding of grades, diplomas and transcnpts pursuant to Education
' Code section 48904, subdivision (b)(3).” -

e “To continue to withhold grades, diploma or trénscnpts of any transfer student whose
grades were previously withheld by a transfer school pursuant to Education Code Section
48904.3, subdivision (a).”

In order for the test claim statutes to impose a reimbursable state-mandated program under

article XIII B, section 6, the statutory language must mandate an activity or task upon 1ocal
governmental agencies. :

In 2003, the California Supreme Court decided the case; Department of Fmance v. Commission

* on State Mandates (2003) 30 Cal. 4th 727 (Kern High School District) and considered the
meaning of “state -mandate” pursuant to article XIII B, section 6 of the California Constitution.*’
In Kern High School Dist., school districts requested reimbursement for notice and agenda costs
for meetings of their school site counsels and advisory bodies. These bodies were established as

a condition of various educatlon-related programs that were funded by the state and federal
- government.

When analyzing the term *“state-mandate,” the court reviewed the ballot materials for

article XIII B, which provided that “a state mandate comprises somethmg that a local

government entity is forced to do.”! The ballot summary by the Legislative Analyst further .

defined “state ma.ndates” as “reqmrements imposed on local governments by legislative or
executive orders

The court also rev1ewed and aﬂirmed the holdmg in City of Merced v. State of California (1984)
153 Cal. App. 3d 777, determining that, when analyzing state-mandated claims, the Commission
must look at the underlymg program to determine if the claimant’s participation in the

* underlying program is voluntary or legally compelled. * The court: stated the following:

. In City of Merced, the city was under no legal compulswn to resort to eminent
domain, but when it elected to employ that means of acquiring property; its
obligation to compensate for lost business goodwill was not a reimbursable state
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, if a school district elects to participate in or continue
partlclpatlon in any underlymg voluntary education-related funded program, the

9 Korn Hzgh School D:st ,supra, 30 Cal.4th 727, 734.
“ Id at page 737.

2 Ibid.

43 1d. at page 743.

o7
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district’s obligation to comply with the notice and agenda requirements related to
that program does not constltute a re1mbursable mandate. (Emphasisin . -
original )**

Thus, the Supreme Court held as follows:

[W]e reject claimants® assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,
based merely upon the circumstance that notice and agenda provisions are
mandatory elements of education-related programs in which claimants have
paruclpated, without regard to whether claimant's pamcxpanon in the underlying
program is voluntary or compelied .[Emphasis added.]*’

Based upon the plain language of the statutes creating the underlymg educauon progra.ms in

-Kern High School Dist., the court determined that school districts were not legally compelled to

participate in elght of the nine underlying programs

InSan Dlego School District v. Commission on State Mandates (2004) 33Cal 4th 859, 880, the

Supreme Court stated that when determining if there is a state mandate, the focus is on who
made the decision to inéur the cost:

- []n its mandatory aspect, Education Code secﬁon 48915 ap'pears to constitute a
“#*"" state mandate, in that it establishes conditions under which the state, rather than
* local officials, has made the dec131on requlrmg a school district to incur the cost
*of an expulsion hearing,

In t}us test claim, claimant also requests reimbursement as follows:

-' “To notify the parent or guardmn ofa pupll of the pupil’s alleged msconduct before

.mthholdmg the pupil’s §rades diploma or transcripts pursuant to Education Code section
- 48904, subdivision (b) !

e “Toafford a pupll his or her due process rlghts before withholding grades, dlplomas or
transcripts, pursuant to Education Code section 48904 subdivision (b).”*

However, Education Code section 48904, subdivision (®)(1), reads:

Any school district or private school whose real or pefsonal property has been
willfully cut, defaced, or otherwise injured, or whose property is loaned to a pupil
and willfully. not returned upon demand of an employee of the district or private
school authorized to make the demand may, after affording the pupil his or her
due process rights, withhold the grades, diploma, and transcripts of the pupil

“ Ibid
s Id at page 731,
% Jd. at pages 744-745.

¥ Test Claim of San Jose Unified School District, page 19. '
48 ' ' g
Ibzd. °
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responsible for the dzﬁnage unti] the pupil or the pupil's parent or guardian has.
paid for the damages thereto, as provided in subdivision (a). (Emphasis added.) .
This statute states that the school district: '

...may, after affording the pupll his or her due process nghts withhold the grades,
dlploma, and transcripts ... . (Emphasis added.)

The plain use of the term “may” iri this context indicates that the uutlal decision to withhold a -
student’s grades, diploma, or transcripts is wholly within the discretion of the school district and

not the state ? Thus, the downstream required activities of providing notice and due process .
rights are not mandated by the state. For this reason, the Commission finds that the following

activities are not state-mandated activities within the meaning of article XIII B, sectlon 6 of the
California Constitution: .

s To notlfy the parent or guardlan of a pup11 of the pupil’s alleged misconduct before

withholding the pupil’s grades, diploma or transcripts pursuant to Education Code
section 48904, subdivision (b).

» To afford a pupil his or her due process rights befdre withholding g'rades, diplomas or
transcripts, for student misconduct pursuant to Education Code sectmn 48904
subdivision (b). :

Clalmant also requests relmbursement for the followmg activity:

e “To provide a program of voluntary work under sRecxﬁed mrcumstances pursuant to
"Education Code section 48904, subdivision (b). »5

Education Code section 48904, subdnnsmn (b)(2), states that:

The school district or private school shall notify the parent or gua.rdmn of the
pupil in writing of the pupil's alleged misconduct before withholding the pupil's
grades, diploma, or transcripts pursuant to this subdivision. When the minor and

' parent are unable to pay for the damages, or to return the property, the school
district or private school shall provide a program of voluntary work for the minor |
in lieu of the payment of monetary damages. Upon completion of the voluntary
work, the grades, diploma, and transcripts of the pupil shall be released.

Although this statute uses the phrase “shall” it does so in the context of a statutory obligation that
is triggered only if the claimant undertakes the activities described in Education Code

section 48904, subdivision (b)(1), to withhold-a student’s grades transcripts or diploma. Thus,
because the activity described in this subdivision is a downstream obligation triggered by -
claimant’s own discretionary act of deciding to withhold grades, transcnpts, or a diploma from a
student, it cannot be said that these obligations are “mandated” by the state.”! Instead, they are

* obligations that directly flow from the discretionary action of the school district.

# Bducation Code section 75 states that “may” is d15cret10nary and “ghall” is mandatory
%0 Id. at page 18.

5! See San Diego Unified School Dzstrlcr v. Commission on State Mandates (2004) 33 Cal4th
859, 880.
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Thus, the Commission finds that Education Code section 48904, subdivision (B)(Z) does not

impose a state-mandated activity upon the claimant to provide a program of voluntary work
pursuant to article XTII B, section 6 of the California Constitution.

‘Claimant also requests reimbursement for the following activity:

» “Upon receiving notice that a pupil, whose grades, diploma, or transcripts are
currently withheld, has transferred to another school district in this state, to notify
the parent or guardian that a decision to withhold a pupil’s grades, diploma or
transcript will be enforced by his or her new district, pursuant to Educatmn Code
section 48904.3, subdivision (b).”"

Education Code section 48904.3, subdivision (b), states that:.

Any school district that has decided to withhold a pupil's grades, dlploma, or
transcripts pursuant to Section 48904 shall, upon receiving notice that the pupil
has transferred to any school district in thls state, notify the parent or guardian of

the pupil in writing that the decision to withhold w111 be enforced as spec:ﬁed in
subdivision (a).

Here again, despite the use of the word “sha.ll” in Educatlon code section 48904, subdwmlon (a),
the obligation to perfom the activity describéd by this subdivision (to notify the student’s parent
or guardian) is triggered only if the claimant exercises its discretion to withhold the grades,

- diploma and transcnpts of a pupil pursuant to Educatlon Code section 48504,
' subdwmmn ®)(1).% -

Thus, the Commission finds that Education Code seéction 48904.3, subdmsmn (b), does not
impose a state-thandated activity upon the school district.

Clmmant further requests reimbursement for the following activities:

“To adopt and mplement rules and regulatmns, and to penochcally update those rules and
. regulatlons govermng notices to parents when school property has been damaged by a

pro grams and the Mthholdmg of grades dlplomas a.nd transcripts pursuant to Education’
Code section 48904, subdmsmn (b S

e “To continue to withhold grades, dlploma or transcripts of any transfer student whose
grades were previously withheld b Y ¢ a transfer school pursuant to Educatlon Code
section 48904.3, subchwslon (a).”

Education Code section 48904 3, subdivision (a), states that:

Upon receiving notice that a school district has withheld the grades, dxploma, or
transcripts of any pupil pursuant to Section 48904, any school district to which the

*2 Test Claim of San Jose Unified School District, page 18.

*1 See San Diego Unified School District supra 33 Cal. 4™ 859, 880.
5 Test Claim of San Jose Umﬁed School District, page 18.

3 Id. at page 19.
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pupii has transferred shall likewise withhold the grades | drploma, or transcripts of -
the pupil as authorized by that section, until the time that it receives notice, from "

the district that initiated the decision to wrthhold, that the decision has been
rescinded under the terms of that section.”

' Education Code section 48904, subdivision (b)(3), states that:

The governing board of each school district...shall establish rules and
regulations governing procedures for the implementation of this
subdivision. The procedures shall conform to, but are not necessarily

limited to, those procedures established in this code for the expulsion of
- pupils. :

These activities are not triggered by the local demswn to withhold a pupil’s grades, transcnpts or
a diploma, but are instéad mandated by the state. The district is required to comply with these
requirements even if that district has not made a decision to withhold grades, transcripts or a .
diploma. Thus, the Commission finds that the following are state-mandated activities subject to
article X1II B, section 6, of the California Constitution:

To estabhsh rules and regulations governing procedures for withholding grades, B
transctipts, and diplomas pursuant to Education Code section 48904, subdivision (b)(3).

s For a transferee school, upon notice that a school district has withheld the grades,
diploma or transcripts of any pupil pursuant to Education Code section 48904, to
continue to withhold the grades, diploma or transcripts of any transfer student as
authorized by that section, until such time as it receives notice from the district that

initiated the decmlon to wrthhold, that the decision has been rescinded under the terms of
that section. 6

Tlius to recap, in the instant case, the Commission has determined that the following activities

impose state-mandated activities upon school districts within the meamng of article XIII B,
_section 6 of the California Constitution: -

1. Forthe principal of the school site, within 45 days of receiv’ing lead test survey results
from the Depattment of Health Sérvices, to notify the teachers and other school
personnel and parents of the survey results. (Ed. Code, § 32242, subd. (c).)

2. For schools to notify parents of the Childhood Lead Poisoning Prevention Act of 1991

upon receiving a finding that a school site has sngmﬁcant risk factors for lead.
(Ed. Code, § 32243, subd. (a). ) '

3. For schools, within 45 days of receiving a ﬁndmg by the Department of Health Servrces :
that a school subject to the Lead-Safe Schools Act has significant risk factors for lead,

to notify the teachers, other personnel, and the parents of the finding. (Bd Code
§ 32243, subd. (a).)

4, For school districts to amend an emstmg notice sent to pupils in grades 7-12 and their
parents or guardians to include the provision that “school authorities may excuse any
pupil from the school for the purpose of obtaining confidential medical services without

$6 B ducation Code section 48904.3, subdivision (a).
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the consent. of the pupil’s parent or guardmn » This actmty isa one-ttme acttwty
(Ed. Code, § 46010.1.)

5. To disseminate guidelines, upon request, that describe complaint procedures adopted
by the State Department of Education, to parents or guardians of minor pupils in the
primary language of the parent or guardian, which he or she can follow in filing a
complaint of child abuse by a school employee or other person committed against a
pupil at a school site. (Ed. Code, § 48987.)

6. To provide an interpreter for a parent or guardian, whose primsry language is other than
‘English, in the case of any communications concerning the guidelines and procedures

for filing child abuse complaints committed against a pup11 at a school site. (Bd Code,
§ 48987.) .

7. For the principal of each school with students in grades 11 and/or 12 to dlstnbute to
each pupil in, those grades an announcement explalmng the Cahforma I-Ilgh School -
Proficiency Exam provxded for under Education Code section 48412 in time to meet
regtstranon requirements for the fall test of that year. (Cal Code Regs it. 5, § 11523.)

8..To estabhsh rules and regulations governing procedures for vnthholdmg grades,
transcripts, and dtplomas (Ed. Code, § 48904, subd ®}3).)

- -9, - For a transferee school, upon notice that a school district has withheld the grades,
- diploma or transcripts of any puptl pursuant to Education Code section 48904, to
* :. continue to withhold the grades, diploma or transcnpts of any transfer student as
" authorized by that section, until such time as it receives notice, from the district that
- 'initiated the decision to withhold, that the decision has been rescinded under the terms
- of that sectton (Ed Code, § 48904 3, subd. (a) )

Ed

Sectmn 6 of the Callforma Constltutton?

In addition to being state-mandated, the test clmm statutes and regulatlon must also constitute a
“program” in order to be subject to article XIII B, section 6 of the California Constitution.

The relevant test is set forth in case law. The California Supreme Court,.in the case of County of
Los Angeles v. State of California (1987) 43 Cal 3d 46, defined the word “program” within the
meaning of article XIII B, section 6 as a program that carries out the governmental function of .
providing a service to the public, or laws which, to implement a state policy, impose umque

requirements on local governments and do not apply generally to all res1dents and entities in the
state. 37 The court has held that only one of these findings is necessary.’®

In the instant case, each of the above state-mandated activities meet this test to qualify as a
program within the meaning of article XIII B, section 6 of the California Constitution.

Mandated-activity numbers 1-7 and 9 (notices, child abuse guidelines, mterpreters and the
w1tbholdmg of grades, transcript, or diploma by a transferee school) meet this test by providing a
setvice to members of the public who work ini or whose children attend public schools.

5 County of Los Angeles, supra, 43 Cal. 3d, 56 :
58 Carmel Vailey Fire Protection Dist v. State of California (1987) 190 Cal. App 3d 521 537.

21 Test Claim 02-TC-13
Proposed Statement of Decision




Although mandated activity number 8 (adopting rules and regulations pertaining to withholding
of grades, transcripts and diplomas) applies to both public and private schools, this distinction

" does not affect the outcome based upon the court’s decision in Long Beach Unified School
District v. The State of California (1990) 225 Cal. App. 3d-155, 172.

In Long Beach, the appellate court stated that:

[A]lthough numerous pnvate schools exist, education in our sociéty is considered
to be a peculiarly governmental function. [Cltatlons] Further, public éducation is
administered by local agencies to provide service to the public. Thus pubhe

. education constitutes a “program” within the meaning of section 6.

Thus, the Commission finds thdt mandated activities 1-9 above constitute state-mandated
programs subject to article XIII B, section 6 of the California Constitution.

Issue 2: Do the (remainmg) test claimi statutes and regulatmn constitute a “new

program or higher level of serviée™ for school districts within the meaning of
article XTI B, section 6 of the Cahfornla Const:tutlon?

The courts have held that statutes and regulations impose a “new program or hlgher level of
service” within the meahing of article X111 B, section 6 of the California Constitution when:
(a) the requirements. are new in comparison with the pre-e:ustmg scheme, and (b) the
‘requirements were intended to provide an enhanced service to the public. s

To make this detenmnanon, the test claim statutes and regulation must mmally be compared
with the legal requirements in eﬂ'eet imrediately pnor to its enactment

In this case the test claim statutes and regulation in state- mandated acnwtles numbers 1-9 did not
exist in prior law.®! And, as discussed above; each of these activities provides a service to
members of the pubhc who work in or whose children attend pubhc schools. Therefore, the
Commission concliides that these eight state-mandated activities are programs constituting a

“new program or higher level of service” on school districts within the ineaning of article' X1IT B,
section 6 of the California Constitution,

% San Diego Unified School District, supra, 33.Cal. 4th 859,878; Lucra Mar Umﬁed School
District, supra, 44 Cal 3d 830, 835.

R 1bid

6! In addition, subsequent amendments to state-mandated programs 1—6 during the test clalm
'period have been technical in nature and effected no substantive changes. See Statutes of 1983,
chaptet 589, section 36; Statutes of 1993 , chapter 589, section 37; Statutes’ of 1993,
chapter 589, section 39; Statutes of 1993, chapter 726, section15; Statutes of 1996, chapter1023,
section 34; Statutes of 1993, chapter 726, section15. Likewise although subdivision (a) of
Education Code section 48904.3 was effectively broadened to include state special skills when
Education Code section 48904.3 was amended by Statutes of 2002, chapter 492 these provisions
do not apply to local school districts and thus do not affect this analysis,
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Issue 3: Do the (remaining) test claim statutes and regulation impose “costs
mandated by the state” within the meaning of Government Code .
sections 17514 and 175567,

Government Code section 17514 states that:

. *Costs mandated by the state” means any increased cost which a local agency or
school district is required to incur after July 1, 1980, as a result of any statute-
enacted on or after Janvary 1, 1975, which mandates a new program or higher
level of service of an existing program within the meaning of Section 6 of
. Article XIII B of the California Constitution.

- However, Government Code section 17556 prohibits the Commission from finding costs
mandated by the state as defined in Government €ode 17514 under certaih circumstances such as
when a statute includes additional revenue specifically intended to fund the cost of the state
mandate. Government Code section 17556, subdivision (¢), states in pertinent part that:

The commission shall not find costs mandated by the étate,' as deﬁned in
Section 17514, in any claim submitted by a local agency or school district, if,
after a hearinig, the commission ﬁnds that:

(e) The statute, executive order, or an appropnatlon ina Budget Act or other bill
“provides for offsetting savings to ... school districts that result in no net costs to -
“the ... schodl districts, or includes addmonal revenue that was specifically -

mtended to fund the costs of the state mandate in an amount sufficient to fund the
- cost of the state mandate.

In this case there is an issue as to whether or not the Commission can find “costs mandated by
the state,” for providing notices to parents, teachers and other school personnel pursuant to the

" Lead-Safe Schools Protection Act. This is because part of this Act, Education Code - :

section 32245, on its face, provides funding of those state-mandated actmues Educanon Code =

. secuon 32245 states that:

Funding to implement this article [The Lead-Safe Schools Act] shall be
provided from the Child Health and Safety Fund ... upon appropriation by
the Legislature pursuant to Section 18285 of the Welfare and Institutions -
Code. (Emphasis added.)

Thus, Education Code section 32245 appears to trigger the provisions of Govemment Code
section 17556 by providing for funding of a mandated activity (lead risk notices).

However, in order for Government Code section 17556, subdivision (e) to prohibit the
Commission from finding costs mandated by the state, two elements must be satisfied.

First, the funding provisic;ns of Education Code section 32245 and Welfaré and Institutions Code
-section 18285 would have to be implemented through a Budget Act appropriation to include
revenue specifically intended to fund the costs of these state- mandated lead risk notices.

Second, this revenue would have to beinan amount sufﬁc1ent to fund the cost of the state
mandate. ..
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Education Code section 32245 states that it was intended to fund the Lead Safe Schools

Act, which includes the lead risk notices. Thus, the first element (speclﬁe intent to fund - .
the mandate) is met with regard to the lead risk notices.

However, the second element, which would require that Education Code section 32245 and
Welfare and Institutions Code section 18285 be implemented through a Budget Act
appropri_ation in an amount sufficient to fund the cost of the lead risk notices, must also be met.

' Welfare and Institutions Code section 18285, which is incorporated by reference into Education
Code section 32245, creates in the State Treasury the Child Health and Safety Fund.

- Section 18285 states that the Child Health and Safety Fund shall be created from money
collected by the state pursuant to the license plate program and from civil penalties on family day
care providers. It further provides that monies in the fund shall be expended, for up to any of
eleven different programs having to do with child health and safety upon appropriation by the
Legislature. Subdivision (¢} of section 18285 states in pertinent part that:

(e) Fifty percent of moneys derived from the license plate program pursuant to

Section 5072 of the Vehicle Code ...shall be available, upon appropriation, for

programs which address any of the following [eleven] child health and safety

concerns ...that are either to be carried out within a two-year period or whose

implementation is dependent upon one-time initial funding; ...(10) Childhood lead
. poisoning.... (Emphasis added.)

The language of subdivision-(e) provides that the Legislature may appropriate up to 50%
of the Child Health and Safety Fund to fund any of eleven different programs. Only one

" of which includes prevention of childhood lead poisoning. However, there is no evidence
in the law or record that any amount was appropriated pursuant to Education Code
section 32245 sufficient to cover the cost of the lead notices.

Claimant states that:

Itis estlmated that the San Juan Umﬁed School Dlstnct mcurred
approxunately in excess of $1000.00, annually in staffing and other costs
in excess of the funding provided to schiool districts and the state for the
-period of July 1, 2000 through June 30, 2002 to. implement these new
duties mandated by the state for which the school district has not been
reimbursed by any federal, state, or local govemment agency

‘ There is no evidence that this is not the case.

Therefdre, the Commission coneludes that the lead risk notmes are “costs mandated by the state”
-within the meaning of Government Code sections 17514 and 17556.

However to the extent, and in the event, that funds are appropnaxed from the Child Health and
Safety Fund pursuant to Education Code section 32245 or Welfare and Institutions Code
section 18285, subdivision (e), they will be identified in the parameters and guidelines as
offsetting revenue. _ _

6 Declaratlon of Don Iglesias, Associate Superintendent of Instruction, San Jose Unified School
District; dated February 19, 2003; pages 4-3, lmes 18 -21 and 1-2, respectively.
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The Commission further finds that none of the exceptions in Government Code section 17556
~ apply to the remaining test claim statutes and regulanon. Thus, these activities also constitute
“costs mandated by the state” within the meaning of Government Code sections 17514 and
17556.

CONCLUSION

. The Commission concludes that the test claim statutes and regulation constitute a partial
teimbursable state-mandated program within the meaning of article XIII B, section 6 of the
Cahforma Constltutlon and Government Code section 17514 for the following actlvmes

1. Forthe pnnclpal of the school site, within 45 days of receiving lead test survey results '
from the Department of Health Services, to notify the teachers and other school
personnel and parents of the survey results, (Ed. Code, § 32242, subd. (c).)

2. For schools to notify parents of the Childhood Lead Poisoning Prevention Act of 1991
upon receiving a finding that a school site has s1gmﬁcant risk factors for lead.
(Ed. Code, § 32243, subd. (a).) :

3. " For schools, within 45 days of receiving a finding by the Department of Health Serwces
- that a school subject to the Lead-Safe Schools Act has significant risk factors for lead,

+ to notify the teachers, other personnel, and the parents of the finding, (Ed Code
- § 32243, subd. (a).)

" 4; For school districts to amend an e}ustmg notice sent to pupils in grades 7-12 and their
- " parents or guardians to include the provision that “school authorities may excuse any
- pupil from the school for the purpose of obtaining confidential medical services without

- the consent of the pupil’s parent or guardian.” This actmty is a one-time achv:ty
(Ed. Code; § 46010.1.) .

5. To disseminate guidelines, upon request, that describe complamt procedures, adopted
by the State Department of Education, to parents or guardians of minor pupils in the
. primary language of the parent or guardian which he or she can follow in filing a
complaint of child abuse by a school employee or other person comm1tted against a
pupil at a school site. (Ed. Code, § 48987.)

6. To provide an interpreter for a parent or guardxan, whose primary language is other than

- English, in the case of any communications concerning the guidelines and procedures
for filing child abuse complamts committed against a pupil ata school site. (Ed Code,
§ 48987.)

7. For the principal of each school with students in grades 11 and/or 12 to distribute to
each pupil in those grades an announcement explaining the California High School
Proficiency Exam provided for under Education Code section 48412 in time to meet
registration requirements for the fall test of that year, (Cal. Code Regs., tit. 5, § 11523.)

8. To establish rules and regulations governing procedures for withholding grades, -
transcripts, and diplomas. (Ed. Code, § 48904, subd. (b)(3).)

9. For a transferee school, upon notice that a school district has withheld the grades,
diploma or transcripts of any pupil pursuant to Education code section 48904, to
continue to withhold the grades, diploma or transcripts of any transfer student as
anthorized by that section, until such time as it receives notice, from the district that -
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iniﬁated the decision to withhold, that the decision has been rescinded under the terms . :
ofthatsetio. (4. Code, § 489043, abd. ®)) 9o

The Commission ﬁ.lrther finds that:

¢ Funds appropriated pursuant to Educatxon Code section 32245 and Welfare and
Institutions Code section 18285, subdivision (e), shall be identified as an offset in the
Parameters and Guidelines for purposes of the lead notice activities.

. _'Any statutes and or executive orders that were pled in this test claim that are not
identified above do not constitute a reimbursable state-mandated program.
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