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Local Government Employee Relations
01-TC-30

City of Sacramento and County of Sacramento, Claimants

'EXECUTIVE SUMMARY

The test claim statute amended the Meyers-Milias-Brown Act (hereinafter the MMBA), created
an additional method to establish an agency shop arrangement, and expanded the jurisdiction of
the Public Employment Relations Board (hereinafter “PERB”) over local agencies. Since 2001,
PERB’s new MMBA jurisdiction includes resolution of disputes and enforcement of statutory
duties and rights of all local public employees except peace officers, management employees,
and the City and County of Los Angeles. The test claim regulations adopted by PERB in 2001
established procedures for the new MMBA jurisdiction.

On December 4, 2006, the Commission on State Mandates determined that the Local o
_Government Employment Relations test claim statutes and spe01ﬁed regulatlons adopted i in
2001, impose a reimbursable state-mandated program on local agencies.’ - '

On January 8, 2007, the claimant submitted proposed parameters and guidelines.> On
February 2, 2007, the Department of Finance submitted comments on the claimant’s proposed
parameters and guidelines.’ Staff reviewed the claimant’s proposal and the Department of
Finance’s comments. Non-substantive, technical changes were made for purposes of
clarification, consistency with language in recently adopted parameters and guidelines, and

conformity to the Statement of Decision. Also, staff reviewed and analyzed claimant’s proposed
new activities and recommends approval of those activities that are reasonably. necessary to
implement the state mandate.

! See Exhibit A, Statement of Decision. ,
2 See Exhibit B, Claimant’s Proposed Parameters and Guidelines.
3 See Exhibit C, Department of Finance Comments.




Recommendation

Staff recommends that the Commission adopt the proposed parametérs and guidelines, as
modified by staff, beginning on page 11.

Staff also recommends that the Commission authorize staff to make any non-substantive,
technical corrections to the parameters and guidelines following the hearing.




Claimants

City of Sacramento and County of Sacramento

Chronology
08/01/02 ‘Claimants files test claim with the Commission on State Mandates
: (Commission)
- 12/04/2006 Commission adopts statement of decision
12/07/06 Commission staff issues adopted Statement of Decision
01/08/07 Claimant submitted proposed parameters and guidelines
02/02/07 DOF files comments on the proposed parameters and guidelines
04/20/2009 Commission staff issues draft staff analysis and proposed parameters and
guidelines, as modified by staff
05/11/2009 Comments may be filed
05/15/2009 Final staff analysis will issue
05/29/2009 Commission hearing
‘ Summary of the Mandate ’

On December 4, 2006, the Commission on State Mandates determined that the Local
Government Employment Relations test claim statutes and regulations impose a reimbursable
state-mandated program on local agencies for the following activities:

1. Deduct from employees’ wages the payment of dues or service fees required pursuant to an
agency shop arrangement that was established under subdivision (b) of Government Code
section 3502.5, and transmit such fees to the employee organization. (Gov. Code § 3508.5,

subd. (b)).

2. Receive from the employee any proof of in lieu fee payments made to charitable
organizations required pursuant to an agency shop-arrangement that was established under
- subdivision (b) of Government Code section 3502.5. (Gov. Code § 3502.5, subd (c)).

3. Follow PERB procedures in respondlng to charges and appeals filed with PERB, by an entity
other than the local public agency employer, concerning an unfair practice, a unit
determination, and representation by an employee organization, recognition of an employee -

organization, or election. Mandated act1v1t1es as added by Reglster 2001, Number 49, are as
follows:

a. . Procedures for filing documents or extensions for ﬁhng documents with PERB.
(Cal.Code Regs., tit. 8, §§ 32132, 32135);

b. Proof of service. (Cal. Code Regs., tit. 8, § 32140);

c. Respond to subpoenas and investigative subpoenas. (Cal. Code Regs., tit. 8, §§
32149, 32150,

d. Conduct depositions. (Cal. Code Regs., tit. 8, § 32160);




e. Participate in hearings and respond as required by PERB agent, PERB
Administrative Law Judge, or the five-member PERB. (Cal. Code Regs., tit. 8, §§
32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, 32212,

32310, 32315, 32375, 32455, 32620, 32644, 32649 32680, 32980, 60010 60030,
60050 and 60070); and

f. File and respond to written motions in the course of the hearing. (Cal. Code Regs.
tit. 8, § 32190)

On January 8, 2007, the claimant submitted proposed parameters and guidelines.

On February 2, 2007, the Department of Finance commented on the claimant’s proposed
parameters and guldehnes The Department of Finance’s comments will be addressed in the
analysis.

Discussion ,
Non-Substantive, Technical Changes to Sections II. III, V, VI

Staff reviewed the proposed parameters and guidelines and the comments received. Non-
substantive, technical changes were made for purposes of clarification, consistency with
language in recently adopted parameters and guidelines, and conformity to the Statement of
Decision. The technical changes proposed by staff are described below.

11 Eligible Claimants

The claimant proposed that “Any county, city, or city and county, special district or other local
agency subject to the Meyers-Milias-Brown Act that incurs increased costs as a result of this
reimbursable state-mandated program is eligible to claim reimbursement of those costs.” Staff
added a sentence to clarify that the City of Los Angeles and the County of Los Angeles are not
eligible claimants because they are specifically excluded from PERB Jurlsdlctlon pursuant to
Government Code section 3507.

III. Period of Reimbursement

This section was updated to conform to statutory amendments (2008) which eliminated ﬁlmg
reimbursement claims based on estlmated costs.

" V. Claim Preparation and Submzsszon
B. Indirect Costs

The current boilerplate language allows claimants to utilize the procedure provided in “Office of
Management and Budget (OMB) Circular A-87 Attachments A and B” for the calculation of
indirect costs. :

Commission staff recently learned that this document is now cited as 2 CFR Part 225, Appendix
A and B (OMB Circular A-87). The CFR citation has been verified and staff recommends
updating thls citation throughout Section V.

4 See Exhibit C




Substantive Changes to Section IV, Reimbursable Activities '

V. Reimbursablé Activities

The Reimbursable Activities section of the parameters and guidelines includes a description of
the specific costs and types of costs that are reimbursable, including one-time costs and on-going
~ costs, and a description of the most reasonable methods of complying with the-mandate. “The

_ most reasonable methods of complying with the mandate” are those methods not specified in

statute or executive order that are necessary to carry out the mandated pro gram,’ -

Claimant proposes the following reimbursable activities:

One Time Activities

a. Establish procedures and documentation for deduction from employees’ wages the
payment of dues, or service fees, charitable organization as appropriate required pursuant
, to an agency shop agreement.

b. Develop and provide training for employees charged with responsibility for responding
to PERB administrative actions, including attorneys, supervisory and management
personnel. (One time per employee).

C. Establishment of procedures and systems for handling of PERB matters, including
calendaring, docketing and file management systems.

On-Going Activities

a. Deduct from employees’ wages the payment of dues or service fees required pursuant to
an agency shop arrangement and transmit such fees to the employee organization.

b. Receive, verify and file proof of in lieu fee payments, received from the employee, made
to charitable organizations pursuant to an agency shop arrangement.

C. When a person or entity other than the public entity files with the PERB an unfair labor

practice, unit determination, representation by an employee organization, petition for
injunctive relief, recognition of an employee organization, or an election, the following
activities are reimbursable:

1. Filing of documents or requests for extension of time to file documents with
PERB. '
2. . .Preparation for conference and hearings before PERB Board agents and

Administrative Law Judges including, but not limited to, preparation of briefs,
documentation and evidence, exhibits, witnesses and expert witnesses.

w2

Proof of service, including mailing and service costs.

Responding to subpoenas and investigative subpoenas, including the time spent
obtaining the information or documentation requested in the subpoena, and
copying and service charges.

fant

> See California Code of Regulations, title 2, section 1183.1, subdivision (4.




5. The conduct of depositions, including service of subpoenas, deposition reporter
- and transcription fees, expert witness fees, preparation for the deposition and the
time of any governmental employee or attorney incurred in the conduct of the
-deposition. :

6. . Preparation for and participation in any hearing as required by any PERB agent,
PERB Administrative Law Judge, or the five-member PERB, including
preparation of witnesses, evidence, exhibits, expert w1tnesses witnesses, and
briefs.

7. The preparatlon research, and filing of motions and respondmg to written
motions in the course of a hearing.

Staff reviewed the claimant’s proposed language and DOF’s comments, and proposes the
following changes (see “ strikeout and underline” for staff’s proposed changes):

One-Time Activities
Claimant proposed the following one-time activities:

1. Establish procedures and documentation for deduction from employees’ wages the payment
of dues, or service fees, including transmittal of such payments, and handling proof of ‘in
liew’ fee payments made to charitable organizations as apprepriate-required by the agency
shop agreement established pursuant to Government Code section 3502.5, subdivisions (b)

and (c).
2. Develop and provide training for employees charged with responsibility for responding to
PERB administrative actions, including attorneys, supervisory and management personnel.
(One-time per employee). :

3. Establish procedures and systems for handling of PERB matters, including calendaring,
docketing and file management systems.

Staff modified proposed activity A.1 to conform the activity to the test claim statute. No
substantlve changes were made by staff to proposed activities A 2 and A3.

In rebuttal comments to the Department of Finance’s comments on the original test claim filing,
claimant asserted that “[i]t is unreasonable for an employer not to be familiar with the more
complex processes and procedural requirements of the PERB.S The regulations contain a
“plethora of procedural rules and timelines with which compliance must be had.” The Public
Employment Relations Board, 2000-2001 Annual Report, dated October 15, 2001, contains in an
appendix of Board decisions, a summary of cases which were dismissed either for failing to meet
the timelines, or for lack of a prima facie case. Without adequate training, employers would
needlessly be subject to various proceedings brought by individuals and unions when there was
no basis for the action. Claimant also asserts that this is a situation that warrants continual
training. From the Annual Report, it is evident that the PERB is continually issuing decisions,
and there is further litigation which results in published opinions, all of which can impact an
employer. To not be kept current on the latest developments of the PERB could result in a more
costly impact to the employer.

® See Exhibit D, Response to Department of Finance.




Staff agrees with claimant that one-time activities 1, 2 and 3 are the most reasonable methods of
complying with the mandate and therefore, should be allowed by the Commission.

Ongoing Activities

" The claimant proposed the followmg ongoing activities (normal text), and staff proposes the
following clarifying changes (strikeout and undetline), as discussed below:

Agency Shop Agreements Established by Signed Petition and Election (Gov. Code, § 3502. 5
subd. (b).)

Deduct from employees’ wages the payment of dues or service fees required pursuant to
an agency shop arrangement and transmit such fees to the employee organization.

On a monthly basis, receive proof of werify-and-file-proofof lieu payments in the sum
equal to the dues, initiation fees or agency shop fees, received-from-the-employee; made

to a charitable organization pursuant to Government Code section 3502.5, subdivision
(c), as required by pursuant-te an agency shop arrangement established bv signed petition
and election pursuant to Governrnent Code section 3502.5, subdivision (b).

Staff rev1ewed claimant’s proposed language and comments filed by the Department of Finance
(DOF).” DOF states that the plain language of the test claim legislation only requires that local
agencies receive proof that in lieu fee payments have been made; therefore verifying and filing
this information should not constitute reimbursable activities. Staff agrees, and strikes “verify
and file” and makes other technical changes to conform the proposed activity to the test claim
statute.

Scope of Reimbursable State-Mandated PERB Activities

Claimant proposed the following language to define the scope of reimbursable state-mandated
PERB activities:

3, When a person or entity other than the public entity files with the PERB an unfair
practice charge, unit determination, representation by an employee organization, petition
for-injunetive-reliefrecognition of an employee or ganlzatlon or an election request, or
the public agency employer is ordered by PERB to _]0111 in a matter, the followmg

- activities are reimbursable:

Staff recommends deletion of “petition for injunctive relief” because it is inconsistent with the
Commission’s Statement of Decision. The claimant sought reimbursement for staffing,
preparing for, and representing the local public agency in administrative or court proceedings
regarding disputes as to.management, supervisory and confidential designations, which are

- excluded from agency shop arrangements. The Commission found that the plain language of the
test claim statutes and regulations do not require the local public agency employer to perform
any activities with regard to superior or appellate court appeals of final PERB decisions.
Therefore, these costs are not subject to article XIII B, section 6.

" See Exhibits C and D.




Preparation for and Participation in any PERB Hearing

6. Preparation for and participation in any hearing as required by any PERB agent,
PERB Administrative Law Judge, or the five-member PERB, including preparation of
witnesses, evidence, exhibits, expert witnesses, witnesses, and briefs. (Cal. Code
Regs., tit. 8, §§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209,
32210, 32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980,
60010, 60030, 60050 and 60070); and

Claimant requests reimbursement for the activity of “preparation” for PERB hearings ...
because “preparation for a hearing” is the most reasonable method of complying with the
mandate to participate in a PERB hearing.

DOF commented that preparation for hearings is not a new activity, as local agencies previously
prepared similar documentation for court hearings under the process in place for resolution of
unfair labor practice cases prior to enactment of the test claim language.®

Staff disagrees. The PERB decision-making process is quasi-judicial and is not identical to the
procedures for responding to Writs of Mandate. There are specific PERB procedural regulations,
which the Commission determined to be reimbursable. These are not the same as local rules of
court. These regulations require local agency representatives to be prepared for any hearing as
required by any PERB agent, Administrative Law Judge, General Counsel, or the five-member.
PERB.

- Claimant explains that the ease with which unions and employees can file charges with the
PERB as compared to filing court petitions results in a substantial increase in the number of
filings to which the employers must respond ... the procedures for responding to Writs of
Mandate are generally less burdensome and time consuming for employers than the multi-
layered administrative procedures required under the PERB’s regulations .. ? Based on
claimant’s contentions, staff finds that the activity of “preparation for hearmg is the most
reasonable method of complying with the mandate to “participate in a PERB hearing.”
Therefore, staff recommends approval of this act1v1ty

For this activity, the Commission’s decision includes the following regulatory citations:
‘California Code of Regulations, title 8, sections 32168, 32170, 32175, 32176, 32180, 32205, _
32206, 32207, 32209, 32210, 32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680,
32980, 60010, 60030, 60050 and 60070 and staff proposes adding these citations to the proposed

~ parameters and guidelines.

All of these regulations were added or amended by Register 2001, Number 49 and were
determined to be reimbursable by the Commission. On May 10, 2006, regulation sections
60010, 60030, 60050, and 60070 related to petitions for board review were repealed by Reg1ster
2006, Number 15. Because of this repeal, staff proposes to add clarifying language to the
parameters and guidelines that will state effective May 11, 2006, activities related to petitions for
board review that are based on former sections 60010, 60030, 60050, 60070 are not
reimbursable. (See Non-Reimbursable Activities, discussed below.)

® See Exhibit C.
? See Exhibit D.




Repeal and Renumbermg of Regulatzons

Generally, the same rules of statutory construction apply when mterpretlng administrative
regulations as apply when interpreting statutes. (Cal. Drive-In Restaurant Assn. v. Clark (1943)
22 Cal.2d 287, 292.) Education Code section 3 provides: “[t]he provisions of this code, insofar
as they are substantially the same as existing statutory provisions relating to the same subject
matter, shall be construed as restatements and continuations, and not as new enactments.” This
is'in accordance with the California Supreme Court decision, which held that “[w]here there is an
express repeal of an existing statute, and a re-enactment of it at the same time, or a repeal and a
re-enactment of a portion of it, the re-enactment neutralizes the repeal so far as the old law is
continued in force. It operates without interruption where the re-enactment takes effect at the

- same time.” (In re Martin’s Estate (1908) 153 Cal. 225, 229.)

The proposed parameters and guidelines did not include citations to new regulatory sections that
were alleged to be the reenactment of sections 60010, 60030, 60050, and 60070 of the PERB
regulations. Therefore, staff makes no findings on the potential reenactment of sections 60010,
60030, 60050, and 60070. Claimants and PERB may file comments on this issue and identify
relevant sections of regulations that may constitute the reenactment and continuation of these
regulations.

Non-Reimbursable Activities _

Staff recommends adding a section identifying Non-Reimbursable Activities. The
Commission’s decision identifies activities initiated by a public agency that are not state-
mandated activities. Staff recommends that this list be included following identification of
reimbursable activities. Staff also recommends adding to this list, exclusions for peace officers
as defined in Penal Code section 830.1 and activities based on regulations sections 60010,
60030, 60050, and 60070.

C. Non-Reimbursable Activities

1. The following activities initiated by the local public agency are nof state-mandated
activities:

a. Filean unfalr practice: cl ﬂge (Cal Code of Regs tit. 8 §§ 32602 32604 32615
o 32621,32625) . .
b.A Appeal of a ruling on a motion (Cal. Code of Regs., tit. 8. 8§ 32200):

Amend complaint (Cal. Code of Regs., tit. 8, §8§ 32625. 32648):

d. Appeal of an administrative decision, including request for stay of activity and apbeal )
-of dismissal (Cal. Code of Regs., tit. 8, §§ 32350, 32360, 32370, 32635, and 60035);

e. Statement of exceptions to Board agent decision (Cal. Code of Regs.. tit. 8, § 32300):
f.  Request for reconsideration (Cal. Code of Regs., tit. 8, § 32410); and,
g. Request for injunctive relief (Cal. Code of Regs., tit. 8, § 32450).

2. Sections 3501, 3507.1 and 3509 of the Government Code do not apply to persons who are
peace officers as defined in section 830.1 of the Penal Code. Therefore, increased costs
related to peace officers are 1nehglble for reimbursement under this program. (Gov. Code, §

3511.)




3. Effective June 11, 2006, activities related to petitions for board review pufsuant to former
sections 60010, 60030, 60050, and 60070 of California Code of Regulatlons title 8, are not

reimbursable.

Staff Récommendation'

Staff recommends that the Commission adopt the proposed parameters and guidelines, as
- modified by staff; beginning on page 11.

Staff also recommends that the Commission authonze staff to make any non—substantlve
technical corrections to the parameters and guidelines following the hearing.

10




Hearing: August 1, 2008
File: Mandates/2001/01-TC-30/PsGs/DSAProposedPsGs

PROPOSED PARAMETERS AND GUIDELINES,
- AS MODIFIED BY STAFFE

01-1C30

City and-Ceunty-of Sacramento_and

County of Sacramento, Claimants

Government Code Sections 3502.5 and 3508.5
Statutes 2000, Chapter 901 (SB 739)

California Code of Regulations, Title 8, Sections 31000-te-61630 32132, 32135, 32140, 32149,
32150, 32160, 32168, 32170, 32175, 32176, 32180, 32190, 32205, 32206, 32207, 32209, 32210,
32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030, 60050,

60070

Register 2001, Number 49

Local Government Employee Relations
01-TC-30

I SUMMARY OF THE MANDATE

l The test claim legislation statute amended the Meyers-Milias-Brown Act (hereinafter the
“MMBA”) regarding employer-employee relations between local public agencies and their

I employees. The test claim legislation statute and its attendant regulations created an additional
method for creating an agency shop arrangement, and expanded the jurisdiction of the Public
Employment Relations Board (hereinafter “PERB”) to include resolving disputes and enforcing
the statutory duties and rights of those public employets and employees subject to the MMBA.

On December 4, 2006, the Commission on State Mandates found that the test claim statute and

regulations impose a above-referenced-test-claim-was a partially reimbursable state-mandated

- program on local agencies for the following activities:

1. Deduct from an employees’ wages the payment of dues or service fees required
- pursuant to an agency shop arrangement that was established under subdivision (b) of
Government Code section 3502.5, and transmit such fees to the employee
organization. (Gov. Code § 3508.5, subd. (b)).

l 2. Receive from the employee any proof of in lieu fee payments made to charitable
organizations required pursuant to an agency shop arrangement that was established
under subdivision (b) of Government Code section 3502.5. (Gov. Code, § 3502.5,
subd. (¢)). - : : : :
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3. Follow PERB procedures in responding to charges and appeals filed with PERB, by
an entity other than the local public agency employer, concerning an unfair labor
practice, a unit determination, representation by an employee organization,
recognition of an employee organization, or election. Mandated activities are:

a. Procedures for filing documents or extensions for filing documents with PERB.
- (Cal.Code Reg., tit. 8, §§ 32132, 32135 (Register 2001, No. 49));

" b. - Proof of service. (Cal. Code Regs., tit. 8, § 32140 (Register 2001, No. 49));

c. Responding to subpoenas and investigative subpoenas. (Cal. Code Regs., tit. 8,
§§ 32149, 32150 (Register 2001, No. 49));

d. Conducting depositions. (Cal. Code Regs., tit. 8, § 32160 (Register 2001, No.
49));

e. Participate in hearings and responding as required by PERB agent, PERB
Administrative Law Judge, or the five-member PERB. Cal. Code Regs., tit. 8, §§
32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, 32212,
32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030,
60050 and 60070 (Register 2001, No. 49)); and

f. Filing and responding to written motions in the course of the hearing. (Cal. Code
Regs. tit. 8, § 32190 (Register 2001, No. 49.)
IL ELIGIBLE CLAIMANTS

Any county, city, or city and county, special district or other local agency subject to the
jurisdiction of PERB that incurs increased costs as a result of this reimbursable state-mandated
program is eligible to claim reimbursement of those costs. However, the City of Los Angeles
and the County of Los Angeles are not eligible claimants because they are specifically excluded
from PERB jurisdiction pursuant to Government Code section 3507.

II. PERIOD OF REIMBURSEMENT

Government Code section 17557 states that a test claim shall be submitted on or before June 30

following a given fiscal year to establish eligibility for reimbursement for that fiscal year.. The -

- test claim for this mandate was filed by the test claimants, the County of Sacramento and the - -

City of Sacramento, on August 1, 2002. Therefore, the period of reimbursement begins on

July 1, 2001,

Actual costs for one ﬁscal year shall be 1ncluded in each cla1m Estimated-costsforthe

- : ~be e—Pursuant to Government
Code sectlon 17561 subd1v151on (d)( 1)(A) all clalms for relmbulsement of initial fiscal year

costs shall be submitted to the State Controller within 120 days of the issuance date for the

claiming instructions.

If the total costs for a given year do not exceed $1,000, no reimbursement shall be allowed,
except as otherwise allowed by Government Code section 17564.
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IV.  REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any given fiscal year, only actual costs may
be claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices and receipts.

Evidence corroborating the source documents may include, but is not limited to, time sheets,
worksheets, cost allocation reports (system generated), purchase orders, contracts, agendas,
calendars, and declarations: Declarations must include a certification or declaration stating, “I
certify (or declare) under penalty of perjury under the laws of the State of California that the
foregoing is true and correct,” and must further comply with the requirements of Code of Civil
Procedure section 2015.5. Evidence corroborating the source documents may include data
relevant to the reimbursable activities otherwise reported in compliance with local, state, and
federal government requirements. However, corroborating documents cannot be substituted for
source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable -
activities identified below.

Claimants may use time studies to support salary and benefit costs when an activity is task-
repetitive. Time study usage is subject to the review and audit conducted by the State
Controller’s Office.

For each eligible claimant, the following activities are eligible for reimbursement:

A.  One Time Activities

1. Establish procedures and documentation for deduction from employees’ wages the
payment of dues, or service fees, including transmittal of such payments, and handling
proof of in lieu fee payments made to charitable or ganizations as required by the agency
shop agreement Dursuant to Govemment Code sectlons 3502.5, subd1v1s1ons ( b) and ( c)

2. Develop and provide training for employees charged with responsibility for responding to
PERB administrative actions, including attorneys, supervisory and management
‘personnel. (One time per employee).

3. EstablishmentefEstablish procedures and systems for handling ei‘lPERB matters,
mcludlng calendaring, docketing and ﬁle management systems.

I

On-Going Activities

1. Deduct from employees’ wages the payment of dues or service fees required pursuant to
an agency shop arrangement that was established under subdivision (b) of Government
Code section 3502.5, and transmit such fees to the employee organization. (Gov. Code,
§, 3508.5, subd. (b).)

- 2. On a monthly basis, rReceivesverify-and-file from the employee proof of in lieu fee

payments;reeeived-from-the-employee; made to charitable organizations pursuant to an .
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* agency shop arrangement thét was established by signed petition and election in
Government Code section 3502.5, subdivision (b). (Gov. Code, § 3502.5, subd. (c).).

3. When a person or entity other than the public entity files with the PERB an unfair labes
practice charge, unit determination, representation by an employee organization, petitien
for-injunetive-relief, recognition of an employee orgamzatlon or an election request, or
the public agency employer is ordered by PERB to joinin a matter the following

, act1v1t1es are reimbursable: - v

a. Filing documents or requests for extension of time to file documents with PERB.

(Cal. Code Regs., tit.8, §§ 32132, 32135);

b._ Proof of service, including mailing and service costs. (Cal. Code Regs., tit. 8, §
32140,

C. Preparation for conferences and hearings before PERB Board agents and PERB

Administrative Law Judges including, but not limited to, preparation of briefs,
documentation and evidence, exhibits, witnesses and expert witnesses. (Cal. Code
Regs.. tit.8, § 32170)

d. Responding to subpoenas and investigative subpoenas, including the time spent
obtaining the information or documentation requested in the subpoena, and
copying and service charges. (Cal. Code Regs., tit. 8, §§ 32149, 32150);

e. The conduct of depositions, including service of subpoenas, deposition reporter
and transcription fees, expert witness fees, preparation for the deposition and the
time of any governmental employee or attorney incurred in the conduct of the
deposition. (Cal. Code Regs., tit. 8, § 32160);

Preparation for and participation in any hearing as required by any PERB Board
agent, PERB Administrative Law Judge, o the five-member PERB, or the General
Counsel, including preparation of answer to complaint or answer to arnendment
w1tnesses evidence, exhibits, expert witnesses, witnesses, statements'~, stipulated
facts® and informational briefs, oral argument, response to exceptions, response to

~ administrative appeal or compliance matter. Effective July 1, 2001 through May 10,
~ 2006: California Code of Regulatlons title 8, §§ 32168, 32170, 32175, 32176,
32180, 32205, 32206, 32207, 32209.* 32210, 32212, 32310, 32315, 32375, 32455,
32620, 32644, 32649, 32680, 32980, 60010, 60030, 60050, and 60070. (Register
2001, No. 49). Effective June 11, 2006, responses to petitions for board review
pursuant to former sections 60010, 60030, 60050, and 60070 of the California Code
of Reg,ulanons title 8, are not relmbursable (Register 2006 No. 15.)

S

1§ 32206.

% § 32455 — preparation of written position statements or other documents filed with the General
Counsel.

3 §32207.

4 Correction of the transcript requlres filing of a motion; ‘the 01tat10n to this motion has been
moved to subdivision (g).
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g. The preparation, research, and ﬁling of motions, including correction of transcript
and responding to written motions in the course of a hearmg and immediately after.
(Cal. Code Regs., tit. 8, § 32190, 32209)

C. Non-Reimbursable Activities

1.  The following activities 1n1t1ated by the local Dubhc agency are not state- mandated
activities:

a. File an unfair practice charge (Cal. Code of Regs., tit. 8, 88 32602, 32604, 32615,
32621, 32625)

'b. Appeal of a ruling on a motion (Cal. Code of Regs., tit. 8, § 32200);
¢.. Amend complaint (Cal. Code of Regs., tit. 8, §§ 32625, 32648);

d. Appeal of an administrative decision, including request for stay of activity and appeal
of dismissal (Cal. Code of Regs.. tit. 8. §§ 32350, 32360, 32370, 32635, and

60035);
e. Statement of exceptions to Board agent decision (Cal. Code of Regs., tit. 8, § 32300);

f. Request for reconsideration (Cal. Code of Regs., tit. 8, § 32410); and,
g. Request for injunctive relief (Cal. Code of Regs., tit. 8, § 32450). A

2. Sections 3501, 3507.1 and 3509 of the Government Code do not apply to persons who are
peace officers as defined in section 830.1 of the Penal Code. Therefore, increased costs
related to peace officers are ineligible for reimbursement under this program. (Gov. Code, §

3511.)
3. Effective June 11, 2006, activities based on former sections 60010, 60030, 60050, and
60070 of California Code of Regulations, title 8, are not reimbursable.

V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost “elements must be identified for the re1mbu1 sable activities 1dent1ﬁed
in section IV of this'document. Each reimbursable cost must be supported by source
documentation as described in section IV. Additionally, each reimbursement claim must be filed
in a timely manner.

A, Direct Cost Reporting

Direct costs are those costs incurred spe01ﬁcally for reimbursable activities. The followmg direct
costs are eligible for reimbursement.

-1.  Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job classification,

and productive hourly rate (total wages and related benefits divided by productive hours).

Describe the specific reimbursable activities performed and the hours devoted to each
_reimbursable activity performed.
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2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price after
deducting discounts, rebates, and allowances received by the claimant. Supplies that are
withdrawn from inventory shall be charged on an appropriate and recogmzed method of
costing, consistently apphed :

3. Contracted Services -

Report the name of the contractor and services performed to implement the reimbursable
activities. If the contractor bills for time and materials, report the number of hours spent on
the activities and all costs charged. If the contract is a fixed price, report the services that
were performed during the period covered by the reimbursement claim. If the contract
services were also used for purposes other than the reimbursable activities, only the pro-rata
portion of the services used to implement the reimbursable activities can be claimed. Submit

- contract consultant and invoices with the clalm and a description of the contract scope of
services. :

4. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for purposes
other than the reimbursable activities, only the pro-rata portion of the purchase price used to
implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the rules
of the local jurisdiction. Report employee travel time according to the rules of cost element
A.1, Salaries and Beneﬁts for each applicable relmbursable act1v1ty

B. Indlrect Cost Rates

Indirect costs are costs that are lncurred for a common or Jomt purpose, beneﬁtmg more than one
program, and are not directly assignable to a particular department or program without efforts
disproportionate to the result achieved. Indirect costs may include (1) the overhead costs of the
unit performing the mandate; and (2) the costs of the central government services distributed to
the other departments based on a systematic and rational basis through a cost allocation plan.

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in
. the 2 CFR Part 225 (Office of Management and Budget (OMB) Circular A-87). Claimants have

the option of using 10% of labor, excluding fringe benefits, or preparing an Indirect Cost Rate
Proposal (ICRP) if the indirect cost rate claimed exceeds 10%. :

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and descrxbed in

2 CFR Part 225, Appendix A and B (OMB Circular A-87 Attachments A and B)) and the indirect
" shall exclude capital expenditures and unallowable costs (as defined and described in 2 CFR Part
225, Appendix A and B (OMB Circular A-87 Attachments A and B).) However, unallowable -
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costs must be mcluded in the direct costs if they represent activities to which 1nd1rect costs are
properly allocable. :

The distributions base may be (1) total direct costs (excluding capital expenditures and other
- distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) another base which results in an equitable distribution.

‘In calculating an ICRP, the clalmant shall have the choice of one of the following
methodologies:

1. The allocation of allowable indirect costs (as defined and described in 2 CRF Part
225, Appendix A and B (OMB Circular A-87 Attachments A and B)) shall be
accomplished by (1) classifying a department’s total costs for the base period as
either direct or indirect, and (2) dividing the total allowable indirect costs (net of
applicable credits) by an equitable distribution base. The result of this process is
an indirect cost rate which is used to distribute indirect costs to mandates. The
rate should e expressed as a percentage which the total amount allowable indirect
costs bears to the base selected; or

2. The allocation of allowable indirect costs (as defined and described in 2 CFR Part
225, Appendix A and B (OMB Circular A-87 Attachments A and B)) shall be
accomplished by (1) separate a department into groups, such as divisions or
sections, and then classifying the division’s or section’s total costs for the base
period as either direct or indirect, and (2) dividing the total allowable indirect
costs (net of applicable credits) by an equitable distribution base. The result of
this process is an indirect cost rate that is used to distribute indirect costs to
mandates. The rate should be expressed as a percentage which the total amount
allowable indirect costs bears to the base selected.

VI. RECORDS RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter’ is subject to the initiation
of an audit by the State Controller no later than three years after the date that the actual

- reimbursement claim is filed or last amended, whichever is later. However, if no funds are -
appropriated or no payment is made to a claimant for the program for the fiscal year for which
the claim is filed, the time for the Controller to initiate an audit shall commence to run from the
date of initial payment of the claim. All documents used to support the reimbursable activities,
as described in Section IV, must be retained during the period subject to audit. If an audit has

- been initiated by the Controller during the period subject to audit, the retention period is
extended until the ultimate resolution of any audit findings. -

VIL. OFFSETTING SA—VI—N—GS-REVENUES AND REIMBURSEMENTS

Any offsets effsetting savings the claimant experiences in the same program as a result of the
same statutes or executive orders found to contain the mandate shall be deducted from the costs
claimed. In addition, reimbursement for this mandate received from any federal, state or non-
local source shall be identified and deducted from this claim.

> This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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VIIL. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming -
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be

derived from the test claim decision and the parameters and guidelines adopted by the
‘Commission. o : : o : :

Pursuant to Government Code section 17561, subdivision (d)(1)(A), issuance of the claiming
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

VIII. REMEDIES BEFORE THE COMMISSION

Upon the request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to modify the claiming instructions to
conform to the parameters and guidelines as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (a), and California Code of Regulations, title 2, section 1183.2.

IX. - LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim. The administrative record, including the Statement
of Decision, is on file with the Commission.
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Title 8

§ 60070

NOTE:; Authority cited: Section 3563(F), Govemment Code. Reference; Section
3583.5(c), Government Code.

HisTORY
1. New section filed 1-3-2000 as an emergency; operative 1-3-2000 (Register

2000, No. 1). A Certificate of Compliance must be transmitted to OAL by -

5-2-5000 or emergency language will be repealed by operation of law on the
following day.

Repeal;.d by operation of Govemment Code section 11346.1(g) (Register 2000,

3. New section filed 5-5-2000 as an emergency. operative 5~5-2000 (Register
2000, No. 18). A Certificate of Compliance must be transmitted to OAL by
9-5-2000 or emergency language will be repealed by operation of law on the
following day.

" 4, Certificate of Complmnce a5 to 5—5—2000 order transmitted (o OAL 7—26-2000
and filed 9-7-2000 (Register 2000, No. 36).

§ 51740, Bar to Reinstatement Petition.

The Board shall dismiss any petition to reinstate an organizational se-
curity provision if the results of an election concerning the organizational
security provision in the same unit were certified by the Board within the
12 months immediately preceding the filing of the petition,

NOTE: Authority cited: Section 3563(P, Guvemment Codé, Reférence: Section
3583.5(c), Government Code,
History
1. New section filed 1-3-2000 as an emergency; operative 1-3-2000 (Register
2000, No. 1). A Certificate of Compliance must be transmitted to OAL by
5-2-2000 or emergency language will be repealed by operation of law on the
following day.

2, Repené)ed by operation of Government Code section 11346 1(g) (Register 2000,

3. New section filed:5-5-2000 as an emergency; operative 5~5-2000 (Register
2000, No, 18). A Certificate of Compliance must be: transmitted to OAL by
9-5-2000 or emergency language will be repealed by operation of law on the
following day.

4. Certificate of Compliance as to 5-5-2000 order transnutted to OAL 7-26-2000
and filed 5-7-2000 (Register 2000 No 36)

- Chapter 5. Meyers-Miiias—Bljown Act

Subchapter 1. Enforcement and
Application-of Local Rules-Concerning Unit
Determinations, Recognition,
Hepresentatlon and Electlons

§-60000. Petitlon for Board -Review.

NOTE: Authority cited: Sections 3509(a) and (c) and 3541, 3(g) and (n). Govem-
ment Code, Reference: Sections 3502.5, 3507, 3507.1, 3507 3,3507.5,3508, 3509
and 3541.3, Government Code. -
H.ISTORY
1. New chapter 5 (subchapters 1-2, sections 60000-61630), subchapter 1 (sections
60000-60070) and section filed 6-11-2001 as an emergency; operative
7-1-2001 (Register 2001, No, 24). A: Certificate of Compliance must be trans-
mitted to OAL by 10-29-2001 or emergency language will be repealeéd by op-
" eration of law on the fol]owlng day.

2. Certificate of Compliance as to 6~11-2001 order transmitted. to OAL
10-18-2001 and filed 1242001 (Register 2001, No. 49).

3. Repealer of subchapter 1 (sections 60000-60070) and secfion filed 4—1 1-2006;
. operative 5-11-2006 (Register 2006, No. 15).

§ 60010. Board Investigation.

NOTE: Authority-cited: Sections 3509(a) and (c) and 3541.3(g) and (n), Govern-
ment Code, Reference: Sections 3502.5, 3507, 3507.1, 3507.3, 3507.5, 3508, 3509
and 3541.3, Guvemment Code.
HIsTORY
1, New section filed 6-11-2001 as an emergency; operative 7-1-2001 (Register
2001, No. 24). A Certificate of Compliance must be transmitted to OAL by
10-29-2001 or emergency language will be repealed by operation of law on the
following day.

2, Certificate of Compliance as to 6-11-2001 order, including amendment of sub-
secnm;\I (a)Agt;nnsnutted to OAL 10-18-2001 and filed 12-4-2001 (Register
2001, No

3. Repealer filed 4-11-2006; operative 5-11-2006 (Register 2006, No, 15).
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Public Employment Relations Board.

§ 60020. Withdrawal of a Petition.

NOTE: Authority cited: Sections 3509(a) and (c) and 3541.3(g) and (n), Govern-

ment Code, Reference; Sections3502.5, 3507, 3507.1, 3507 3,13507.5,3508, 3509

and 3541.3, Government Code.

HisTorY

1. New section filed 6-11-2001 as an emergency; operative 7-1-2001 (Register
2001, No. 24). A Certificate of Compliance must be transmitted to OAL by
10-29-2001 or emergency langunge will be yepealed by operation of law on the
following day.

2. Certificate of Compliance as to 6-11-2001 order transmitted to OAL
10-18~2001 and filed 12-4-2001 (Register 2001, No. 49).

3. Repealer filed 4~11-2006; operaiive 5-11-2006 (Regmter "006 No. 15).

§ 60030. - Informal Conference.

NOTE; Authority cited: Sections 3509(s) and (c) and 3541,3(g) and (n) Govern-

ment Code, Reference: Sections 3502, S5, 3507, 3507.1, 3507.3, 3507.5, 3508, 3509

and 3541.3, Govemment Code.

HISTORY

1. New section filed 6-11-2001 a5 an emergency; operative 7-1-2001 (Register
-2001, No. 24), A Certificate of Compliance must be transmitted to OAL by
10-25-2001 or emergency language will be repealed by operation of Jaw on the
following day.

2. Certificate of Compliance as to 6-11-2001 order transmitted to OAL
10-18-2001 and filed 12~4=2001 (Register 2001, No. 49).

3, Repealer filed 4-11-2006; operative 5-11-2006 (Register 2006, No. 15).

§ 60035. Administrative Decision.

NOTE: Authority cited: Sectiosis 3509(a) and (c) and 3541, 3(g) and (n}, Govern-

ment Code. Reference: Sections 3502.5, 3507, 3507.1, 3507.3, 3507.5, 3508, 3509

and 3541 .3, Government Code.

HisToRY

1. New section filed 6—1 1-2001 a5 an emergency; operative 7-1-2001 (Register
2001, No. 24). A Cettificate of Compliance must be transmitted to OAL by
10-25-2001 oremergency language will be repealed by operation of law on the
following day.

2. Certificate of Compliance as to 6-11-2001 order transmitted to OAL
10-18-2001 and filed 12-4-2001 (Register 2001, No. 49).

3, Repealer filed 4-11-2006; operative 5-11-2006 (Register’ 2006 No. 15).

§ 60040. Notice of Hearing.

NOTE: Authority cited: Sections 3509(s) and (c) and 3541 .3(g) and (n), Govern-

ment Code, Reference: Sections 3502.5, 3507, 3507.1, 3507.3, 3507.5, 3508, 3509

and 3541.3, Government Code, B

History

1. New section filed 6-11-2001 as an emergency; operative 7-1-2001 (Register
2001, No. 24). A Certificate of Compliance must be transmitted to OAL by
10—29-2001 oremergency language will be repealed by operation of law on the
following day.

2. Certificaté of Complignce as to 6~11-2001 order fransmitted to OAL
10-18-2001 and filed 12-4-2001 (Register 2001, No. 49),

- .. 3. Repealer filed 4—1 1-2006; operative 5-11-2006 (Register 2006, No. 15).

§ 60050: Conduct of Hearing; Issuance of Proposed
Decision.

NOTE Anthority citéd: Sections 3509(a) and {(c) and '3541.3(g) and (n), Govern-

méiit Code, Reference: Sections 3502.5, 3507, 3507.1, 3507.3, 3507.5, 3508, 3509

and 3541.3, Government Code,

HisTORY

1. New section filed 6-11-2001 as an emergéncy; operative 7-1-2001 (Register
2001, No. 24). A Certificate 6f Compliance must be fransmitted to OAL by
10-29-2001-or emergency langnage will be repéaled by operation of law on the
following day.

2. Certificate of Compliance as to 6~11=2001 oider transmitted to OAL
10-18-2001 and filed 12-4-2001 (Register 2001, No. 49). -

3. Repealer filed 4-11-2006; operative 5—11-2006 (Register 2006, No. 15).

§ 60060. Conduct of Elections.

NOTE: Authority cited: Sections 3509(a) and.(c) and 3541 3(g) and (n), Govern-

ment Code. Reference; Sections 3502.5, 3507, 3507.1, 3507.3, 3507.5, 3508, 3509

and 3541.3, Govemment Code,

HisTory

1. New section filed 6-11-2001 as an emergency; operative 7-1-2001 (Register
2001, No. 24), A Certificate of Compliance must be transmitted to OAL by
10-29-2001 or emergency /Janguage will be repeuled by operauon of law on the
following day.

2. l;lepzaégd by operation of Government Code section 11346,1(g) (Register 2001, )

0. 49).

§ 60070. Decisions of the Board liself.

NOTE: Authority cited: Sections-3509(a) and (c) and 3541.3(g) and (n), Govern-
ment Code. Reference: Sections 3502.5, 3507, 3507.1,.3507.3, 3507.5, 3508, 3509
and 3541.3, Government Code.
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§ 61000

BARCLAYS CALIFORNIA CODE OF REGULATIONS

Title 8

~ HISTORY
1. New section filed 6~11-2001 as an emergency; operative 7-1-2001 (Register
2001, No. 24). A Ceriificate of Compliance must be transmitted to OAL by
10-26-2001 or emergency langunge will be repealed by operation of law on the
following day.
2, Certificate of Compliance as to 6-11-2001 order transmrtted to OAL
10-18-2001 and filed 12-4-2001 (Register 2001, No. 49)

3. Repealer filed 4-11-2006; operative 5-11-2006 (Register 2006, No. 15).

Article 1. Genet“‘a! Provisions

§ 61000. Appiication of Hegulatlons.

Except as otherwise ordered pursuant to Chapter 1, or as prowded for
by Public Utilities Code, Division 10, Part 16, Chapter 5 (section 105140
et seq.), the Board will conduct representation proceedings and/or
agency fee rescission elections under MMBA in accordance with the ap-
plicable provisions of this Chapter-only where a public agency has not
adopted local rules in accérdance with MMBA section 3507.

NOTE: Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Ref-
erence; Sections 3502.5, 3507, 3507.1, 3507.3, 3507.5, 3508, 3509 and 3541.3,
Go;emment Code; and Sections 105]40 105152 and 105153 Public Utilities
Code

HISTORY.: .
1. New subchapter 2 (articles 1-8), article 1 (sections 61000-61090) and section

filed 6-11-2001 as an emergency; operative 7-1-2001 (Register 2001, No. 24),

A Certificate of Compliance must be transmitted to OAL by 10-29-2001 or
emergency language will be repealed by operation of Iaw on the following day.
2. Certificate of Compliance as to 6=11-2001 order, including amendment of sec-

290;1. transmitted to OAL 10-18-2001 and filed 12-4-2001 (Register 2001, No.

3. Amendment of sectlon and Norte filed 11-13-2003; operative 12-13-2003
(Register 2003, No. 46).

4, Amendment filed 2-2-2004 as an emergency. operative 2-2-2004 (Register
2004, No, 6). A Certificate of Compliance must be transmitted to OAL by
6-1-2004 or emergency language will be repealed by operntlon of law on the
following day.

3. Certificate of Compliance as to 2-2-2004 order t.runsrmtted to OAL 5—4—2004
anid filed 6-8—-2004 (Register 2004, No, 24).

6. Repealer of subchapter 2 heading and amendment of section filed 4-11-2006;
operative 5-11-2006 (Register 2006, No. 15).

§61 005, Parties,

“Parties” means the public agency, the employee organization that is
the exclusive or majority representative of any employee covered by a
petition, any employee organization known to have an interest in repre-

senting any employees as demonstrated by having filéd a pending peti= ...

tlon. and/or. A1y group of public. employees which, has filed a pending

NOTE: Authority cited: Sections 3509(a).and 3341, S(g) and An), Govemment
Code, Reference: Sections 3501(&), (b), (c) and. (d). 3502. 5, 3507. 3507.1, 3509
and 3541.3, Government Cod e

HisTorRY
1. New section filed 6-11-2001 as.an emergency; operative 7-1-2001 (Regrster
2001, No. 24). A Certificate of Compliance mmust be transmitted to OAL by
10—29-2001 oremergency language will be repealed by operation of law on the
following day.

2. Certificate of Compliance as to 6-11-2001 order transmxtted to OAL
10-18-2001 and filed 12—4-2001 (Register 2001, No. 49),

§61010. Window Period. _ .
- “Window period” means the 29-day period which is less than 120
days but more than 90 days prior to the expiration date of a lawful memo-

randum of understandmg negotiated by the public agency and the exclu-

sive representative. Expiration date means the last effective date of the
memorandum. Notwithstanding the provisions of Section 32130, the
date on which the memorandum of understanding expires shall not be
counted for the purpose of coriputing the window period,
NOTE: Authority cited: Sections 3509(a) and 3541.3(g), Govemment Code. Ref-
erence: Secl:lons 3507, 3507.1, 3509 and 3541.3, Government Code.
HisTorRY

1 New section filed 6-11-2001 as an emergency; operative 7—1—2001 (Reglster

2001, No. 24). A Cenificate of Compliance must be transmitted to OAL by

10-29-2001 or emergency language will be repealed by operauon of law on the
followmg day.
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2. Certificate of Compliance as to 6-11-2001 order transmitted to OAL
10-18-2001 and filed 12-4-2001 (Register 2001, No. 49)

3, Amendment filed 4-11-2006; operative 5-11-2006 (Regrster 2006, No. 1’5)

§ 61020, Proof of Support.

(a)(1) Proof of employee support for representation petitions, includ-
ing decertification petitions, petitions for certification, requests for rec-
ognition, severance requests or petitions, and unit modification petitions,
shall clearly demonstrate that the employee desires to be represented by
the petitioning employee organization for the purpose of meeting and
conferring on wages, hours and other terms and conditions of employ-
ment. .

(2) Proof of employee support for a decertification petrtron filed pur-
suant to section 61350(b)(1) shall clearly demonstrate that the employee
no longer desires to be represented by the exclusive representative,

(3) Proof of employee support for a rescission petition filed pursnant
to section 61600 shall clearly demonstrate that the employee desires a
vote to rescind the existing organizational security arrangement,

(b) The proof of support.shall indicate each employee’s printed name,
signature, job title or classrficatlon and the date on which each individu-
al's signature was obtained, An undated signature or a signatore dated
more than one calendar year prior to the filing of the petition requiring
employee support shall be-invalid for the purpose of calculating proof of
support. Any signatire meeting the requirements of this section shall be -
considered valid even though the signatory has executed authorizations
for more than one employee organization.

- (¢) Any proof of support validly obtained within one year immediately
prior to the date the petition or amendment requiring employee support

is filed shall remain valid arid may be used as proof of support to quatify

for appearance on the ballot in an election, provided the employee’s job
classification is included in the unit in which the election is to be con-
ducted.

(d) Subject to subsections (&), (b) and (c) of this section, proof of sup-
port may consist of any one of. the followmg original documents or a
combination theréof:

(1) Current dues deduction authorization forms;

(2) Membership apphcaﬂons, )

(3) Authorization cards O petitions signed by employees. Thé purpose
of the petition shall be clearly stated on each page thereof;

(4) A notarized membershrp list, provu;led it is accompanied by the
date of each membei’s signs fure orian enro]lment form, membership ap-
plication, or designition card of cards, supported by & dé¢laation under
penalty of perjury that the employee organization has on file the afore-

mentioned documents which indicate the-employee’s desire to be repre-

sented by the employes organization, A sample of such signed forms
shall ‘accompany the list,

(5) Other evidence as determined by the Board.

(e) Documents submitted to the board as proof of employee support
shall remain confidential and not be disclosed by the board to any party

 other than the petitioner, except to mdicate whether the proof of support
" is sufficient,”

(f) Any party which contends that proof.of employeé support was ob-
tained by fraud or coercion, or that the signatuies on such support docu-
ments are not genuine, shall file with the regional office evidence in the
form of declarations under penalty of perjury supporting such contention
within 20 days after the filing of the petition which the proof of support
accompanied. The Board shall refuse to considér any evidence not timely
submitted, absent a showing of good cause for late submission: When pri-
ma facie evidence is submitted to the Board supporting a claim that proof
of support was tainted by such misconduct, the Board shall conduct fur-
ther investigations. If, as a result of such investigation, the Board deter-
mines that the proof of support is madequate because of'such rmsconduct _
the petition shall be dismissed,

NOTE: Authority cited: Sections 3509(a) and 3541 3(g), Govemment Code Ref-
erence; Sections 3502.5, 3507, 3507.1, 3509 and 3541.3, Govemment Code.
HisTory
1. New section filed 6-11-2001 as an emergency; operative 7-1-2001 (Register
2001, No. 24). A Certificate of Compliance must be transmitted to OAL by
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Westlaw.
140 P.2d 657
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22 Cal.2d 287, 140 P.2d 657, 147 A.L.R. 1028, 7 Lab.Cas. P 61,672

(Cite as: 22 Cal.2d 287)

P CALIFORNIA DRIVE-IN RESTAURANT AS-
SOCIATION, et al., Respondents, o
V.o :
MARGARETE L. CLARK, as Chief of the Division
of Industrial Welfare, etc., et al., Appellants.
L. A. No. 18093.

Supreme Court of California
"~ June 16, 1943,

HEADNOTES

(1) Administrative Law--Rules of Administrative
Agencies--Interpretation.
Generally, the same rules of construction and inter-
pretation which apply to statutes govern the construc-
tion and interpretation of rules and regulations of
administrative agencies.

(2) Statutes § 87, 92--Repeal by Implication--Rule

AgainstRepeal by Inconsistent Statute--Necessity for
Clear Repugnancy.

The presumption is against repeals by implication,
especially where the prior act has been generally un-
derstood and acted upon; and to overcome the pre-
sumption the two acts must be irreconcilable, clearly
repugnant and so inconsistent that they cannot have
concurrent operation.

See 23 Cal.Jur. 694; 25 R.C.L. 918.

(@) Statutes § 124--Construction--Circumstances In-

dicating Legislative Intent--Ob_]ect to Be Accom-; R

plished.

The purpose and object sought to be accomplished by
legislation is an important factor in determining the
legislative intent.

(4a, 4b) Labor §- 17--Regulation of Tipping--Rules

- and Statutes.

Section 3 of Order 12-A of the Industrial Welfare
Commission and Lab. Code, §§ 350-356, -are not ir-
. reconcilable, but entirely harmonious, since the basic
policy underlying the order is the regulation of
wages, hours and working conditions for minors and
‘adult female employees in eating establishments, the
subject of tipping being embraced only incidentally
in furtherance of that general purpose, and the statute
is concerned exclusively with tipping in respect to its

relation to the public, the Legislature having ex-
pressly stated that its purpose was to prevent fraud

‘upon the pubhc

(5) Labor § 17--Regulation of Tipping--Construction
of Order.

Conceding that the effect of § 3 of Order 12-A of the
Industrial Welfare Commission is to prohibit deduc-
tion of tips from employees' wages and that Lab.
Code, §§ 350-356, impliedly authorizes their deduc-
tion, such prohibition should be strictly limited, and
the section will not be violated in instances where the
employer retains the entire amount of all tips re-
ceived above the minimum wage, or deducts the tips
from the amount of any wages it has agreed to pay in
excess of a specified minimum.

(6) Labor § 17--Regulation of Tipping--Construction
of Lab. Code, §§ 350-356.

That Lab. Code, §§ 350-356, authorize tipping is not
a necessary conclusion, since the statute does not
purport to legalize the retention or deduction of tips
received by employees and is nothing more than a
comprehensive regulation requiring that the public be
informed of an employer's retention of tips.

(D) Labor § 17--Regulation of Tipping--Construction
of Order.

Section 3 of Order 12-A of the Industrial Welfare
Commission,. given a liberal meaning to effectuate
the ends in view, prohibits the retention by the em-

‘ployer of any amount of tips received by the em-

ployee below the minimum wage.

(8) Labor § 17--Regulat10n of Tlpplng--Purpose of

‘Lab. Code, §§ 350-356.

If it be assumed that the Legislature in enactmg Lab.

.Code, §§ 350-356, was endeavoring to avoid the dif-

ficulty encountered in reference to Stats. 1917, p.
257, still it did not purport to authorize deduction of
tips from the minimum wage but merely regulated
the retention of tips by employers regardless of
whether such retention was or was not a violation of
§ 3 of Order 12-A of the Industrial Welfare Commis-
sion,

(9 Statutes § 180(2)--Aids to Construction-- -
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Contemporaneous: Construction-- Executive or De-
partmental Construction.

While it is a rule of statutory interpretation that the
construction given a statute by the administrative
agency charged with its enforcement is a significant
factor to be considered by the courts_in ascertaining

the meaning of the statute, where there is no ambigu- .

ity and the interpretation is clearly erroneous, such
administrative interpretation does not give legal sanc-
tion to a long continued incorrect construction.

(10) Trial § 379--Findings--Conclusiveness.
A finding constituting a conclusion of law is not
binding upon the appellate court.

(11) Labor § 17--Regulation of Tipping--Validity of
Order.

Section 3 of Order 12-A of the Industrial Welfare
Commission is not invalid as an unconstitutional in-
terference with freedom of contract as between em-
ployer and employee, since in the field of regulation
of wages and hours by legislative authority constitu-
tional guarantees relating to freedom of contract must
give way to reasonable police regulations, and the
Legislature did not act arbitrarily or capriciously, but
reasonable grounds appear for the policy established
by § 3 of the order.

See 15 Cal.Jur. 575; 31 Am.Jur. 1080.

(12) Labor § 17--Regulation of Tipping--Validity of
Order.

Section 3 of Order 12-A of the Industrial Welfare
Commission does not create an improper discrimina-
tion in respect to employers or the employees af-
fected. The. particular evils at which it is aimed are a
part of the minimum wage policy and must be viewed

" in that light, hence it applies only to situations where =~

such wages are fixed.

See 31'Am.Jur. 1038.

. (13) Labor § 17--Regulation of Tipping--Validity of
Order--Finding of Commission.

The fact that no finding by the Industrial Welfare
Commission as a basis for Order 12-A appears in the
order itself is not of importance, since § 6(a) of the
minimum wage law (Stats. 1913, p. 632, as:amended
by Stats, 1921, p. 378) merely requires that the order
shall specify “the minimum wage for women and
minors in the occupation in question, maximum
hours ... and the standard conditions of labor. ...”

(14a, 14b) Labor § 17--Regulat10n of Tipping--As
Implied Power

The adoption of § 3 of Order 12-A is within the im-~
plied power of the Industrial Welfare Commission,
flowing from its power to fix minimum wages dele-
gated to the commission.

(15 Administrative Law--Power of Administrative
Agency to Adopt Rules and Regulations.

While an administrative agency may not, under the
guise of its rule-making power, abridge or enlarge its
authority or exceed the powers given to it by statutes,
the authority of an administrative board or officer to
adopt reasonable rules and regulations deemed neces-
sary to the due and efficient exercise of the powers
expressly granted cannot be questioned, and is im-
plied from the power granted.

SUMMARY

APPEAL from a judgment of the Superior Court of
Los Angeles County. Charles D. Ballard, Judge. Re-
versed.

Action for injunction and declaratory relief. Judg-
ment for plaintiffs reversed.

COUNSEL

Robert W. Kenny, Attorney General, Earl Warren,
Attorney General, Burdette J. Daniels and Alberta
Belford, Deputies *290 Attorney General, Leo L.
Schaumer and E. A. Lackmann for Appellants.

Thorpe & Bridges, Gerald Bridges, Frank R. Johns-
ton and E. R. Young for Respondents.

" CARTER, J.

Plaintiffs, operators of drive-in restaurants, success-
fully challenged in the superior court the validity of a

‘regulation of the Industrial Welfare Commission,
~ designated Order 12-A. Defendants, the Chief of the

Division of Industrial Welfare of the Department of
Industrial Relations and the members of the Industrial
Welfare Commission of the Division of Industrial
Welfare of the Department of Industrial Relations,
appeal from the judgment entered for plaintiffs.

Plaintiffs are independent owners of establishments
serving food and beverages. Their patronage consists
chiefly of motorists who are served while remaining
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in their vehicles, however, service may be obtained in

the owner's restaurant buildings. Most of the employ-
ees are girls and women commonly referred to as
“car hops.” The employment arrangement contem-
plates that the tips received by the employees shall

" constitute their wages, except that the.employers .

make up the difference if the tips received fall below
the minimum wage for minors and adult females
fixed by the Industrial Welfare Commission. Plain-
tiffs posted in their business establishments, the no-
tices required by a statute of 1929, hereinafter set
forth. In 1940, plaintiffs were advised by the Chief of
the Division of Industrial Welfare that their employ-
ment arrangement violated Order 12-A, in that they
could not consider the tips received by the minor and
female adult employees in computing and paying the
minimum wage, and that they would be required to
comply with said order.

Order 12-A became effective on June 8, 1923. In
section 1 it fixed a minimum wage of $16 per week
to be paid to all female adult or minor employees in
restaurants or other places where food and drinks
were sold. Section 2 fixed the maximum amount the
employer could deduct from the minimum wage for
meals and lodging furnished the employee. Section 3,
here in question, reads: “No employer may include
tips or gratuities received by employees designated in
section *291 1 hereof as part of the legal minimum
wages fixed by said section of this Order.” The re-
maining nine sections deal with hours of labor, work-
ing conditions, the employer's duty to keep records,
and the like.

~ In 1929 (Stats. 1929, p. 1971), a statute was passed
by the Legislature, now appearing in sections 350-
356 of the Labor Code. Section 351 of the Labor
Code reads: '

“Every employer or agent who collects, takes, or re-

ceives any gratuity or a part thereof, paid, given to, or-

left for an employee by a patron, or who deducts any

amount from wages due ari employee on account of -

“such gratuity, or who requires an employee to credit
the amount, or any part thereof, of such grafuity
against and as a part of the wages due the employee
from the employer, shall keep posted in a conspicu-
ous place at the location where his business is carried
on, in a place where it can easily be seen by the pa-
trons thereof, a notice, in lettering or printing of not
less than 48-point black- face type, to the following

effect:

“(a) If not shared by the employees, that any gratui-
ties paid, given to, or left for employees by patrons
go to and belong to the business or employer and are
not shared by the employees thereof. -

“(b) If shared by the employees, the extent to which
gratuities are shared between employer and employ-
ees.” '

Section 352 specifies that the notice shall also state
the extent to which employees are required to accept
gratuities in lien of wages or permit them to be cred-
ited against their wages. The provisions apply to all
businesses having one or more persons in service. A
gratuity “includes any tip, gratuity, money, or part
thereof, which has been paid or given to or left for an
employee by a patron of a business over and above
the actual amount due such business for services ren-
dered or for goods, food, drink, or articles sold or
served to such patron.”

A penalty is imposed for violation of the act, and it is
declared that:

“The Legislature expressly declares that the purpose
of this article is to prevent fraud upon the public in
connection with the practice of tipping and declares
that this article is passed for a public reason and can-
not be contravened by a private agreement. As a part
of the social public policy *292 of this State, this
article is binding upon all departments of the State.”

_(Lab. Code, sec. 356.) ‘

Whether the 1929 statute impliedly annulled section
3 of said Order 12-A must be determined in the light
of the appropriate rules of statutory construction. (1)
Generally, the same rules of construction and. inter-
pretation which apply to statutes govern the construc-
tion and interpretation of rules and regulations of
administrative agencies, ( Miller v. United States, 294
U.S. 435 [55 St.Ct. 440, 79 L.Ed. 977].) (2) With
reference to implied repeals of statutes this court
stated in Penziner v. West American Finance Co., 10
Cal.2d 160, 176 [ 74 P.2d 252]: - '

“The presumption is against repeals by implication,
especially where the prior act has been generally un-
derstood and. acted upon. To overcome the presump-
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tion the two acts must be irreconcilable, clearly re-
pugnant, and so inconsistent that the two cannot have
concurrent operation. The courts are bound, if possi-
ble, to maintain the integrity of both statutes if the
" two may stand together. Where a modification will
suffice, a repeal will not be presumed.” (See 23
CalJur. 694, et seq.) (3) The purpose and object
sought to be accomplished by legislation is an impor-
tant factor in determining the legislative intent. ( San
Francisco v. San Mateo County, 17 Cal.2d 814 [ 112

P.2d 595].)

(42) Applying those rules to the instant case we find
no repugnancy. The statute of 1929 and section 3 of
Order 12-A rather than being irreconcilable are en-
tirely harmonious. The basic policy underlying the
order is the regulation of wages, hours and working
conditions for minors and adult female employees in
eating establishments. The subject of tipping is em-
braced only incidentally in the furtherance of that
general purpose. Broadly, it was designed to deal
with the industrial welfare of such employees, and
the relation of their welfare to the general public in-
terest. On the other hand the statute is concerned ex-
clusively with tipping in respect to its relation to the
public which patronizes not only restaurant estab-
lishments but many other businesses. The Legislature
expressly stated that its purpose is “to prevent fraud
upon the public,” a policy underlying no part of the
order. Section 3 of the order states that tips received
by the designated employees may not be included in
the minimum wage therein fixed. (§) If it be con-
ceded that the effect ¥293 of said section is to pro-
hibit the deduction-of tips from the employees'
~ wages, and that the statute impliedly authorizes such

‘deduction as asserted by plaintiffs, such prohibition -

should be strictly limited, and said section would not
be violated in instances where the employer retained
the entire amount of all tips received above the
minimum wage, or deducted the tips from the amount
of any wages he agreed to pay in excess of the speci-
fied minimum. It does not apply to male employees
~or persons employed in businesses other than those
mentioned.

(6) Further, it is not necessary to conclude that the
statute authorizes tipping. It does not purport to au-
thorize or legalize the retention or deduction of the
tips received by the employees. It is nothing more
than a comprehensive regulation in respect to advis-
ing the public of the retention of tips by the employer

whether such retention is legal or not, the essential
requirement being that the public be informed of the
practice. Fairly interpreted, the posting of the notice
is required regardless of whether such reténtion or
deduction is being made from the minimum legal
wage fixed by section 3. (7) It may be said that sec-
tion 3 given a liberal meaning to effectuate the ends
in view, prohibits the retention by the employer of
any amount of tips received by the employee below
the minimum wage, because if the employer could
retain such tips he would be, in effect, accomplishing
indirectly that which he could not do directly,
namely, including the tips in the legal wage. It would
be a subterfuge for him to receive all the tips and pay
the minimum wage. The end result would be count-
ing the tips as a part of the legal wage. That conclu-
sion does not mean that section 3 and the statute are
inconsistent to that extent. (4b) The purpose of the
statute and section 3 are entirely different. The statute
does not purport to cover the special field of tipping
in regard to its effect on the minimum wage law. It is
aimed at the protection of the public against fraud.

(8) For the same reasons the historical arguments
advanced by plaintiffs are not persuasive. True, a
statute was enacted in 1917 (Stats. 1917, p. 257)
which made it unlawful for an employer to demand
tips received by his employee in consideration of the
latter's being hired or retained. That act, like the 1929
act, was broad in its scope and did not purport *294
to affect tipping in relation to minimum wages. It was
declared invalid in /n re Farb, 178 Cal. 592 [ 174 P.
320. 3 A.L.R. 301], and thereafter the 1929 act was
passed. Both: of those statutes were aimed at the pre-

. vention of a fraud on the public and were not con-

cerned ‘with the effect on the inclusion of tips in
minimum wages and the purpose of section 3 of said
Order 12-A. If it be assumed that the Legislature in
passing the 1929 statute was endeavoring to avoid the
difficulty encountered with reference to the 1917 act
in In re Farb, supra, still it did not purport to author-
ize the deduction of tips from the minimum wage. It
was regulating the retention of tips by employers
regardless of whether such retention was or was not a
violation of section 3 of Order 12-A. The statute and
the order were designed for fundamentally different
purposes. : '

(9) Plaintiffs urge that because the predecessors in
office of defendants did not enforce section 3 of Or-
der 12-A, they must have considered it annulled by
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the 1929 statute, and some of the plaintiffs having
been so advised by executive officers of defendants
predecessors, the statute should be interpreted to an-
_ nul said section 3. It is undoubtedly a rule of statutory
interpretation that the construction given a statute by

the administrative agency charged with the enforce- -

.ment of it is a significant factor to be considered by
the courts in ascertaining the meaning of such statute.
( Los Angeles County v. Superior Court, 17 Cal.2d
707 [ 112 P.2d 10]: 23 Cal.Jur. 776-7.) But where
there is no ambiguity and the interpretation is clearly
erroneous, such administrative interpretation does not
give legal sanction to a long continued incorrect con-
struction. The administrative interpretation cannot
alter the clear meaning of a statute. (Los Angeles
County v. Superior Court, supra; 23 CalJur. 776.)
We have seen that the 1929 statute does not purport
to legalize the deduction or retention of tips by an
employer, nor does section 3 of Order 12-A prohibit
tipping; it merely prohibits the inclusion of tips in the
minimum wage for certain employees. The alleged
implied nullification which is not favored in the law

_ does not exist.

(10) The trial court found: “... that in adopting section
3 of Order 12A ... defendant ... acted in excess of its
jurisdiction.” That finding is not, as claimed by plain-
tiffs, binding upon this court, inasmuch as it is a con-
clusion of law. In *295 support of it plaintiffs chal-
lenge the constitutionality of section 3, and the valid-
ity of the adoption of the order.

(11) Plaintiffs contend that section 3 is invalid be-
cause it is an unconstitutional interferénce with the
freedom of contract as between employer and em-
ployee. (United States Const., Fourteenth Amend-
ment; Cal.Const., art. I, secs. 1, 13; art. XX, sec. 18.)
The main premise relied upon by plaintiffs is that
section 3 prohibits an employer and his employee
from agreeing that the former shall retain all tips re-
ceived by the latter, citing In re Farb, -supra, declar-
ing unconstitutional the 1917 act (supra.), and de-
nouncing such practice. It has heretofore been
pointed out that the 1917 act was not aimed at and
did not involve any restrictions on such contracts
directly as a part and in aid of the minimum wage
requirements. The 1917 act applied expressly to any
and all employees without regard to whether a legal
wage was fixed for them. For that reason we do not
consider the Farb case as necessarily supporting
plaintiffs' position. Furthermore, the reasoning of the

Farb case is out of line with the later authorities up-

" holding minimum wage legislation. (See United
" States v, Darby, 312 U.S. 100 [61 S.Ct. 451, 85 L.Ed.

609, 132 A.L.R. 1430]; West Coast Hotel Co. v. Par-
rish, 300 U.S. 379 [57 S.Ct. 578. 81 L.Ed. 703, 108

A.L.R. 1330]; 31 Am.Jur, Labor,. sec. 503; 130

A.L.R. 273; 132 A.L.R. 1443 There is a distinct dif-
ference between a comprehensive prohibition of re-
tention of tips by employers, and the prohibition of
such practice as a part of an order fixing minimum
wages.

It must be remembered that in the field of regulation
of wages and hours by legislative authority, constitu-
tional guarantees relating to freedom of contract must
give way to reasonable police regulations. The Su-
preme Court of the United States in discussing the
regulation of hours and wages of women employees
stated in West Coast Hotel Co. v. Parrish, supra, at
392:

“This power under the Constitution to restrict free-
dom of contract has had many illustrations. That it
may be exercised in the public interest with respect to
contracts between employer and employee is undeni-
able. Thus statutes have been sustained limiting em-
ployment in underground mines and smelters to eight
hours a day ( *296Holden v. Hardy, 169 U.S. 366 [18
S.Ct. 383, 42 L.Ed. 780]; in requiring redemption in
cash of store orders or other evidences of indebted-
ness issued in the payment of wages ( Knoxville lron
Co. v. Harbison, 183 U.S, 13 [22 S.Ct. 1, 46 L.Ed.
551} in forbidding the payment of seamen's wages in
advance ( Patterson v. Bark Eudora, 190 U.S. 169

[23 S.Ct. 821, 47 L..Ed..1002]); in making it unlawful

to contract to pay miners employed at quantity rates
upon the basis of screened coal instead of the weight
of the coal as originally produced in the mine (
McLean v. Arkansas, 211 U.S. 539 [29 S.Ct. 206, 53
L.Ed. 315]); in prohibiting contracts limiting liability
for injuries to employees ( Chicago, B. & Q. R. Co. v.
McGuire supra [219 U.S. 549 (31 S.Ct. 259, 55 L.Ed.
328)]); in limiting hours of work of employees in
manufacturing establishments ( Bunting v. Oregon,
243 U.S. 426 [37 S.Ct. 435, 61 L.Ed. 830]); and in
maintaining workmen's compensation laws ( New
York Central R_Co. v. White, 243 U.S. 188 [37 S.Ct.
247, 61 L.Ed. 667]; Mountain Timber Co. v. Wash-
ington, 243 U.S. 219 [37 S.Ct. 260, 61 L.Ed. 685]).
In dealing with the relation of employer and em-
ployed, the Legislature has necessarily a wide field of
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discretion in order that there may be suitable protec-
tion of health and safety, and that peace and good
order may be promoted through regulations designed
to insure wholesome conditions of work and freedom
from oppression. Chicago, B. & Q. R. Co. v
McGuire, supra, p. 570.” And at page 399:

“The legislature had the right to consider that its
minimum wage requirements would be an important
aid in carrying out its policy of protection. The adop-
tion of similar requirements by many States evi-
dences a deepseated conviction both as to the pres-
ence of the evil and as to the means adapted to check
it. Legislative response to that conviction cannot be
regarded as arbitrary or capricious, and that is all
we have to decide.Even if the wisdom of the policy
be regarded as debatable and its effects uncertain,
still the legislature is entitled to its judgment.” (Em-
phasis added.) Many other illustrations could be
given. In the recent case of Williams v. [Jacksonville)
Terminal Co., 315 U.S. 386 [62 S.Ct. 659, 86 L.Ed.
914], the court had before it the question of whether
the tips received by red caps could be counted as a
part of the minimum wage under the Fair Labor
Standards Act (29 U.S.C.A. 201 et seq.) It was held
*297 that they could and that legally speaking such
tips were wages under the agreement between the
employer and employee. However, the court was

careful to point out that the Fair Labor Standards Act

did not prohibit the inclusion of tips in the minimum
wage, and it recognized that such a prohibition might
well be valid. It stated at page 388:

“The Fair Labor Standards Act is not intended to do
. away with tipping. Nor does it appear that Congress
" intended by the general minimum wage to give the
tipping employments an earnings-preference over the
nonservice vocations, The petitioners do not dispute
the railroad's contentjon that, during the entire period,
each red cap received as earnings-cash pay plus tips-a
sum equal to the required minimum wage. Nor is
there denial of increased pay to the red caps on ac-
count of the minimum wage guarantee of the chal-
lenged plan as compared with the former tipping sys-
tem. The guarantee also betters the mischief of ir-
regular income from tips and increases wage security.
The desirability of considering tips in setting a mini-
mum wage, that is whether tips from the viewpoint of
social welfare should be counted as part of that legal
wage, Is not for judicial decision. We deal here only
with the petitioners' assertion that the wages Act re--

quires railroads to pay the red caps the minimum
wage without regard to their. earnings from
tips. "(Emphasis added.) _ .

The presumption is that the Legislature had adequate -

" and reasonable basis for its police regulations and -

that a statute providing for such regulations is consti-
tutional (5 Cal.Jur. 628, et seq.), and, as expressed in
West Coast Hotel Co. v. Parrish, supra, the only
question to be decided is whether it acted arbitrarily
or capriciously. There may be others, but certain rea-
sonable grounds appear for the policy established by
section 3 of Order 12-A. As we have seen from the
foregoing quotation from Williams v. Terminal Co.,

" supra, that possibility is recognized where the court

declared that whether the social welfare required that
tips be not counted as part of the minimum wage was
not for “judicial decision.” It cited for that statement,
Anderson, Tips & Legal Minimum Wages, XXXI
American Labor Legislation Review 11, at page 13,
where it was aptly said that if the tips received were
to be counted as a part of the minimum *298 wage
“... the employee would be required to report to her
employer the amount of tips received each week, in
order that he in turn could know the amount of wage
he must pay to make up the $16.

“If this practice were followed the purpose of the
minimum-wage law would soon be defeated. It
would not be long before employers discovered
which of their employees were costing them the most
money. Obviously, the girls who received the least in
tips would have to be paid the highest wages to make
up the $16. Gradually the girls receiving low tips
would be dismissed, whether efficient or not, and
those with ability to wile larger tips from an irrespon-

.sible public would be employed in their places. The

workers would be no slower than the employers in
discovering the effects of the reporting system on
their welfare. The dismissal of one or two workers
would be sufficient to -warn the others that if they
were to retain their jobs their tips must equal those of
their more fortunate co-workers. There is always one
effective way out of a situation like this for a worker
who is desperately in need of a job, and that is to
report to the employer a greater amount of tips than
actually is received. The whole purpose of the mini-
mum wage law, that of guaranteeing the worker a
living wage, would be defeated if this practice were
permitted and the State authorities would be almost
helpless to correct the situation. To prevent just this
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kind of abuse, most State minimum-wage orders for
hotels and restaurants contain a provision that under
no circumstances shall tips be counted as a part of the
legal minimum wage.” In order that the welfare of
the employees be advanced and the benefits of the
minimum wage law be preserved, it may well be said
that section 3 has a reasonable basis. If the employees
may be induced, and in effect coerced, by fear of

dismissal by an employment contract requiring the

tips to be counted as a part of the minimum wage, to
report their tips as equal to the minimum wage even
though they are not, the minimum wage requirement
is seriously undermined. By indirect method they
would be forced into a position of receiving less than
the standard fixed. If the employer is permitted to
retain the tips in an amount equal to the minimum
wage, which as seen would be a violation of section
3, the same condition would exist. The fear of dis-
missal might well coerce the employees to turn over
as tips *299 a portion of their own funds when the
tips received were not equal to the legal wage. The
effectiveness of the minimum wage law would be
thus impaired. With the employer prevented from
retaining tips in the amount of the minimum legal
wage, a salutary result would follow. The benefits of
the minimum wage law would be preserved, and the
dignity of the laborer and his social position would be
advanced by relieving him of the necessity of resort-
ing to the undignified conduct encouraged by the
tipping practice.

The Legislature clearly sets forth the purpose sought
to be obtained by the fixing of minimum wages as

- -that adequate to supply the necessary cost of proper -
living and to maintain the health and welfare of the

- employees. (Lab. Code, sec. 1182.)We perceive that
that purpose may be thwarted if tips may be included
in the minimum wage.

The foregoing discussion does not mean that tips may
not be considered wages under certain circumstances
such as, computation of compensation under work-

men's compensation laws. ( Hartford Acc. & Indem.

Co. v. Industrial Acc. Com., 41 Cal.App. 543 [183 P.
2347; 29 Cal.L.Rev. 774; 75 A.L.R. 1223, and gener-
ally Williams v. Terminal Co., supra.)An employer
may permit his employee to retain the tips and the
arrangement may be that they shall be compensation,
but section 3 is aimed at the evils above-mentioned in

connection with minimum wages, and merely because .

tips may be termed -wages under certain circum-

stances -does not mean that they may be counted as
part of the minimum wage where to do so would con-
travene the policy of section 3 and permit the evils
there denounced.

(12) In their contention that section 3 is not uniform

‘and is discriminatory (United States Const., Four-

teenth Amendment; Cal.Const., art. I, sec. 21; art. IV,
sec. 25), plaintiffs suggest that section 3 would not be
violated if the employment contract called for all tips
to be retained by the employer, citing Settrie v. Falk-
ner, Commerce Clearing House Labor Law Service,
3d ed. sec. 60, 779. Apparently that case does not
appear in the reporter system nor the Ohio Appellate
Reports, but in any event we are not persuaded by its
reasoning. Section 3 does present such a situation.

Section 3 creates no improper discrimination in re-
spect to employers or the employees affected. The
particular evils *300 at which it is aimed are a part of
the minimum wage policy and must be viewed in that
light, hence it applies only to situations where such
wages are fixed. A reasonable classification has been
made. There are many instances where classifications
with reference to wages and hours have been upheld.
(See Matter of Application of Martin, 157 Cal. 51 [
106 P. 235, 26 L.R.A. N.S. 242], hours of employ-
ment in underground mines; Matter of Application of
Miller, 162 Cal. 687 [ 124 P. 427]. hours of labor for
women but not men.) It is said in 31 Am.Jur., Labor,
sec. 414:

“The relation of employer and employee has long
been the basis for specific legislation, and statutes
applicable only to such relation are not subject to the
objection that they constitute class legislation. More-
over, the equal protection of the laws is not denied by
the classification of occupations if such classification
has a reasonable basis. Such classification may be
based upon matters which are personal to the indi-
viduals who are acting as employees. For example,
statutory. regulations with reference to labor of
women or children or both may be sustained as
against the objection that they constitute an arbitrary
discrimination because they do not extend to men.
Moreover, the classification may be based not only
on the character of the employees but upon the nature
of the employer's business, since the character of the
work may largely depend upon the nature and the
incidents of the business in connection with which
the work is done. A statute dealing with employees in
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a particular line of business does not create an arbi-
trary discrimination merely because the operation of
the statute is not extended to other lines of business
havmg their own curcumstances and conditions, or to
domestic service.”

(13) It.is contended that there was no finding by the -

Industrial Welfare Commission as a basis for its Or-
der 12-A, and that such finding was necessary to the
validity of said order; that is, that the wages fixed
were adequate to supply the cost of proper living as
specified in the minimum wage law at the time of its
adoption, (Stats. 1913, p. 632, as amended.) That
contention must necessarily be limited to the claim
that such finding must appear in the order itself inas-
much as the appeal is on the judgment roll alone and
hence all of the court's findings must be deemed to
have been supported by the evidence. Plaintiffs, re-
spondents herein, are bound by those *301 findings.
The trial court found that the order was adopted by
the commission pursuant to and under the authority
of the minimum wage laws; that on “June 8, 1923,
the ... Commission promulgated Order 12-A for the
hotel and restaurant industries. That prior to the for-
mulation and adoption of said Order 12-A, and in the
manner and form prescribed by statute, a conference
denominated a wage board of the employers and em-
ployees of the said hotel and restaurant industries was
called by said commission; that thereafier and prior
to the adoption of said Order 12-A, and within the
time and in the manner prescribed by law a public
hearing was called and held upon said proposed Or-
der 12-A, at which said meeting and wage board con-
ference the employers and employees of said_restau-

rant industry of the State of Caleorma were regularly

represented. -

“That at said public hearing and other meetings wit-
nesses were sworn, testimony taken, and evidence
received.. It is further true that every act and thing

. required by statute to be done by said Commission in .

the promulgation and adoption of said Order 12-A
was done by said Commission within the time and in
the manner and form required by statute.”’(Emphasis
added.) It was also found that the order was in full
force and effect except as otherwise found in the
findings referring to its constitutionality and 1mp11ed
repeal by the 1929 statute.

There have been decisions by the United States Su-
preme Court both ways upon the question of the ne-

cessity of findings by an administrative agency as a
basis for a rule or regulation issued by it. In Panama

Ref. Co. v. Ryan, 293 U.S. 388 [55 S.Ct. 241, 79 -

L.Ed. 446], findings were declared necessary to sup-
port a presidential order. The most recent holding by

that court.in Pacific States Box & Basket Co. v.

White, 296 U.8S. 176 [56 S.Ct. 159, 80 L .Ed. 138, 101
A.L.R. 853], is that no findings are necessary where
the statute does not require them to support the order
of the Department of Agriculture of the State of Ore-
gon fixing the sizes for containers of horticultural
products, although a violation of the order is a mis-
demeanor. That holding is a definite departure from
the broad rule announced in Panama Ref. Co. v.
Ryan, supra. (See 49 Harv.L.Rev. 827.)Other cases
have considered the question. (See American Tele-
phone & Telegraph Co. v. United States, 14 F.Supp.
121; Bayley v. Southland Gasoline Co., 131 _F.2d
412; *3027win City Milk Producers Assn. v. McNutt,
122 F.2d 564.)We have not been referred to and have
been unable to find any case in California on the sub-
ject, and while some of the federal court cases indi-
cate that the findings must appear in the order, plain-
tiffs have suffered no prejudice. The findings of the
trial court show that if findings were required by the
statute the commission made them. The mere fact
that they do not appear on the face of the order is not
therefore of importance. The statute did not require
that the findings appear on the face of the order. Sec-
tion 6(c) of the act states merely that the order shall
specify “the minimum wage for women and minors
in the occupation in question, the maximum hours ..,
and the standard conditions of labor. ...” (Stats. 1913,
p. 632, as amended Stats. 1921, p. 378.)

(14a) The adoption of section 3 of Order 12-A was
within the power and authority delegated to the In-
dustrial Welfare Commission by the Legislature. The
Constitution authorizes the Legislature to provide a
minimum wage for women and minors and for the
comfort, health, safety and general welfare of em-
ployees, and to confer upon a commission the author-
ity it deems necessary to carry -out those purposes.

* (Cal. Const., art. XX, sec. 171/2.)The act under which

Order 12-A was promulgated empowers the commis-
sion to fix “a minimum wage to be paid to women
and minors engaged in any occupation, which shall.
not be less than a wage adequate to supply such
women and minors the necessary cost of proper liv-
ing and to maintain the health and welfare of such
women and minors,” and to establish the maximum
working hours and the standard conditions of labor.
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" (Stats. 1913, p. 632, sec. 6, as amended Stats, 1921,
p. 378.) In our previous discussion of the constitu-
tionality of section 3 we have shown that it had a
direct relation to minimum wages and was a natural
and important incident thereof. It is an incident of the
establishment of minimum wages similar to the pro-

visions in Order 12-A, which specify to what extent -

board and lodging furnished by the employer may be
considered wages. The power to provide safeguards
to insure the receipt of the minimum wage and to
prevent evasion and subterfuge, is necessarily an im-
plied power flowing from the power to fix a mini-
mum wage delegated to the commission.

(15) It is true that an administrative agency may not,
under the guise of its rule making power, abridge or
enlarge its authority or exceed the powers given to it
by the statute *303 the source of its power. ( Boone v.
Kingsbury, 206 Cal. 148 [273 P. 797]; California E.
Com. __v.
Cal.App.2dSupp. 868 [ 110 _P.2d 729]; Hodge v.
McCall, 185 Cal. 330 [197 P. 86]; Bank of Italy v.
Johnson, 200 Cal. 1 [251 P. 784].) However, “the
authority of an administrative board or officer, ... to
adopt reasonable rules and regulations which are
deemed necessary to the due and efficient exercise of
the powers expressly granted cannot be questioned.
This authority is implied from the power granted.”
(Bank of Italy v. Johwnson, supra, 20.) (See, also,
Crawford v. Imperial Irrigation Dist., 200 Cal. 318 [
253 P. 725]: 21 Cal.Jur. 874.) (14b) In the instant
case the power to adopt section 3 may be implied as a
power to make effective the order fixing the mini-
mum wage: The power to fix that wage does not con-
fine the agency to that single act. It may adopt rules
to make it effective. Plaintiffs cite Adolph Coors Co.
v. Corbett, (Cal.App.) 123 P.2d 74, decided by the
District Court of Appeal. A hearing was granted by
this court in that case and thereafter it was dismissed.
It is not a controlling authority.

The Judglnent is reversed

Gibson, C. J., Shenk, J., Curtis, J., and Edmonds, J.,
concurred. .

Traynor, J., and Schauer, J., did not participate
herein.

Respondents' petition for a rehearing was denied July
15, 1943, Traynor, J., and Schauer, J., did not partici-
pate therein. *304

Black-Foxe _ Military  Inst, 43 -

Cal.

California Drive-In Restaurant Ass'nv. Clark

22 Cal.2d 287, 140 P.2d 657, 147 ALLR. 1028, 7
Lab.Cas. P 61,672
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P In the Matter of the Estate of ELIZABETH HEW-
LETT MARTIN, Deceased. JOHN Q. HEWLINGS
et al., Appellants,
SRS
STATE OF CALIFORNIA, Respondent.

Supreme Court of California.
S. F. No. 4596.

March 13, 1908.

ESTATES OF DECEASED PERSONS-
COLLATERAL INHERITANCE TAX-VESTED
RIGHT OF STATE-REPEAL OF LAW INOPERA-
TIVE.

The right of the state to the tax on collateral inheri-
tance, bequests, or devises provided for in the act
approved March 25, 1893, and its amendments while
in force, vested immediately upon the death of the
ancestor, or testator, and its vested rights thereunder
to collect or receive any unpaid taxes could not be
affected by the repeal of that act and its amendments
by the Collateral Inheritance Tax Act of March 20,
1905.

ID.-CONSTITUTIONAL LAW-PROTECTION OF
RIGHTS OF STATE.

Under the limitations prescribed by section 31 of
article IV of the constitution, it is not within the
power of the legislature, either by the repeal of the
law in virtue of which the right of the state to the tax
in question vested, or by any other means, to grant or

donate.it to the successor in estate, or to any other

person.

ID.-FORMER PROCEDURE INSERTED IN RE-
PEALING ACT NOT REPEALED.

. Notwithstanding the express repeal of the act of 1893

and its amendments, the object of the act of 1905 is
merely to establish a different amount of taxation and
to make it applicable to different persons; and, in so
far as provisions of procedure under the former act
are found substantially embodied in the latter, they
must be deemed mere amendments, within the scope
of section 325 of the Political Code, providing that
portions of statutes not altered are to be deemed a law
from the time when they were first enacted, and such
portions apply to taxes previously assessed, the same
as if there were no repealing clause in the new act.

Page 1

ID.-RE-ENACTMENT NEUTRALIZING REPEAL.
Where there is an express repeal of a statute, and at
the same time a re-enactment of a portion of its pro-
visions, such re-enactment neutralizes the repeal, in
so far as the old law is continued in force; and, in
such case, the part of the old law re-enacted operates
without interruption.

APPEAL from an order of the Superior Court of
Santa Clara County directing payment of a collateral
inheritance tax. M. H. Hyland, Judge.

The facts are stated in the opinion of the court.
*226 S. F. Lieb, for Appellants.

U. S. Webb, Attorney-General, James H. Campbell,
District Attorney, and C. M. Lorigan, for Respon-
dent. p

SHAW, J.

Elizabeth Hewlett Martin, a resident of this state,
died in the county of Santa Clara on January 2, 1905,
leaving a valuable estate. By the terms of her will,
which was duly probated, she bequeathed to each of
the appellants a sum of money greater than five hun-

_dred dollars, amounting in the aggregate to
$35,415.21. None of the appellants was related to the
~deceased in a degree nearer than that of brother, and, -

hence, the legacy came within the terms of the act of
1903 (Stats. 1903, p. 268), amending section 1 of the
act imposing a tax on inheéritance devises and lega-
cies. Section 27 of an act approved March 20, 1905,
which took effect July 1, 1905 (Stats. 1905, p. 350),

" purpoits to repeal, unconditionally, the act of 1893

providing for a succession tax and all the subsequent
amendments thereto, including that of 1903 above
mentioned. In due course of administration of the
estate a decree of distribution thereof was rendered
by the superior court of Santa Clara County on Feb-
ruary 2, 1906, declaring that the appellants respec-
tively were the owners of and entitled to receive the
legacies bequeathed to them as aforesaid, subject to
whatever inheritance tax might be due thereon. Sub-
sequently, on March 2, 1906, upon due notice, the
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court made an order directing the executor of the es-
tate to deduct from each of said legacies a sum equal
to five per cent thereof, as and for a succession tax
thereon, and to pay said sums so deducted to the

county treasurer. This appeal is taken from that order.

The appellants ask us to overrule the decisions of this
court in the Estate of Stanford, 126 Cal. 112, [ 54
Pac, 259, 58 Pac. 462], and Trippet v. State, 149 Cal.
521, [ 86 Pac. 1084], and declare that the repeal of
the Collateral Inheritance Tax *227 Law of 1893, and
its amendments, by the act of 1905, operated to de-
prive the state of the right to collect or receive all
succession taxes, accrued under the former law,
which had not been paid or ordered to be paid to the
state at the time the repeal took effect, on July 1,
1905. The briefs filed for the appellants in Trippet v.
State, 149 Cal. 521, [ 86 Pac. 1084], are referred to
by counsel and made to constitute the argument on
behalf of the appellants in this case. No additional
‘points are presented. Even if we were disposed to
doubt the soundness of those decisions, and were to
concede that vested rights would not be affected by
overruling them, we would hesitate to overrule deci-
sions so well and thoroughly considered as those
mentioned. But after again considering the arguments
presented, we are satisfied that the conclusion
reached in those cases is correct.

The argument of the appellants is that the decision in
Trippet v. State is based wholly on the authority and
reasoning of the opinion in Estate of Stanford, and
that the conclusion in the Stanford case was founded
solely upon the proposition that the effect of the law
of 1893 and .its amendments was to provide for the

succession to property upon the death of the owner, -

and not to establish a tax. And this proposition, it is
claimed, is false for two reasons: 1. Because the lan-
guage of the statute does not permit that construction,
and, 2. Because, if it did, the title of the act would not
include the subject-and the act would be void. It is
further argued that the law does not in fact provide
for a tax, the right of the state thereto does not vest
until payment, or until a judicial order has been made:
for the payment, and that a repeal of the law before

either event, as in the present case, extinguishes the

inchoate right of the state to the unpaid tax.

The opinion in Estate of Stanford does not have the

effect claimed. It does not hold that law in question -

‘provides that the state shall succeed as an heir in cer-
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tain classes of cases to five per cent of the property of
the decedent. Some of its phraseology may perhaps
be consistent with such an.idea, if taken separately
from the context, but the real meaning and effect of
the decision is that the law establishes a succession
tax in certain cases, and that the right of the state to
such tax vests immediately upon the death of the an-
cestor or testator, and, hence, that the repeal of the
law does not affect *228 the right of the state to the
tax. The law, in effect, created a lien in favor of the
state on the property for the amount of the tax
thereon. This right to the tax in question here, and the
lien therefor, vested in and became the property of
the state upon the death of Elizabeth Hewlett Martin,
in January, 1905. Under the limitations prescribed by
section 31 of article IV of the constitution, it is not
within the power of the legislature, either by the re-
peal of the law in virtue of which the right vested, or
by any other means, to grant or donate it to the suc-
cessor in estate or to any other person.

The law of 1893 and its amendments provided that
the executor or administrator of the particular estate
should deduct from all money legacijes, or money of
the intestate, in his hands for distribution, the amount
of the succession tax due thereon and that he should
in other cases collect from the distributee the amount
of the tax due on the share distributed, before deliv-
ery thereof to the party entitled, and should pay the
said tax to the county treasurer for use of the state
(Stats. 1895, sec. 6, p. 35; Stats. 1893, sec. 8, p. 195).

If this law is still in force, no order of the court was
required to give the executor authority to deduct from
the money. legacies distributed to the appellants the
succession tax thereon and to pay the same to the
county treasurer. In that event the order would be
harmless, even if unnecessary. It is claimed that the
express repeal, by the act of 1905, of the previous
law for succession taxes, if not effective to deprive
the state of the right to the tax here involved, is, at
least, valid so far as it repeals the provisions of sec-
tions 6 and 8 aforesaid, providing for its retention and
payment by the executor, and, hence, that the execu-

~ tor had no authority to pay the tax for the legatees,

and that the court had no power to malce the order

giving him such authority.

We do not think that these provisions were repealed.
The act of 1905 containing the repealing clause
above mentioned is practically a revision of the act of

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.




94 P, 1053
153 Cal. 225,94 P. 1053
(Cite as: 153 Cal. 225)

1893 and its amendments, providing for succession
taxes. Certain changes are made in the new law in
regard to the persons on whom such tax is imposed,
the exemptions therefrom, and in the rate of tax to be
imposed upon the different persons. These changes
are found, for the most part, in sections 1, 2, 3, and 4
of the new law, which cover the subjects embraced in
section 1 of the *229 old law. The other portions of
the old law are substantially re-enacted in the act of
1905 with a few alterations and additions which do
not affect the question. The aforesaid section 6 of the
former law is, word for word, the same as section 9
of the new act, and section 8 of the former law is
identical with section 11 of the new act, with the ex-
ception of a few words of trifling import. We must
presume that the legislature of 1905 was aware of its
want of power, under the decision of this court in
Estate of Stanford, to release, surrender, or discharge
the taxes previously accrued and remaining uncol-
lected. The re-enactment of the provisions of the
former law respecting the payment and collection of
succession taxes is to be considered as having been
done with knowledge of the existence of these uncol-
lected taxes and with the intent to continue in force
the mode and means for the collection thereof, These
re-enactments come within the scope and effect of
section 325 of the Political Code, declaring that,
when a part of a statute is amended, it is “not to be
considered as having been repealed and re-enacted in
the amended form; but the portions which are not
altered are to be considered as having been the law
from the time when they were enacted.” The rule

particularly applicable to this case is thus stated in

Sutherland on Statutory  Construction (2d ed., sec.

238): “Where there is an express repeal of an existing )
statute, and a re-enactment of it at the same time, or'a’

repeal and a re-enactment of a portion of it, the re-
enactment neutralizes the repeal so far as the old law
is continued in force. It operates without interruption
where the re-enactment takes effect at the same
time.” Speaking of a similar case, the supreme court
" of the United States, in Bear Lake I. Co. v. Garland,
164 U. S. 11, [ 17 Sup. Ct. 7], say: “Although there is
a formal repeal of the old by the new statute, still
there never has been a moment of time since the pas-

sage of the act of 1888 when these similar provisions -

have not been in force. Notwithstanding, therefore,
this formal repeal, it is, as we think, entirely correct
to say that the new act should be construed as a con-
tinuation of the old with the modification contained
in the new act.” The following authorities are of simi-
lar effect: Endlich on Interpretation, sec. 490; Prat: v.
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Swan,_ 16 Utah, 483, [52 Pac. 1094); Howlett v.
Cheetham, 17 Wash. 626, [50 Pac. 5221;*230 Pacific
M._S. Co. v. Joliffe, 2 Wall, 456;Wright v. Oakley, 5
Met. 406; Sabin v. Connor, 21 Fed. Cas. 125; United
Hebrew Assoc. v. Benshimol, 130 Mass. 327; Anding
v. Levy, 57 Miss. 59, [34 Am. Rep. 435]: Middleton
v. New Jersey etc. Co., 26 N. J. Eq. 274 State v. Be-
mis, 54 Neb. 733, [ 64 N. W. 350]. The effect of the
act of 1905 was to establish a different rate of taxa-
tion and make it applicable to different persons with
respect to all succession taxes accruing thereafter, but
otherwise the provisions of the previous act incorpo-
rated into the new act, relating to the payment and
collection of succession taxes, remained in force and
applied to taxes previously assessed, the same as if
there had been no express repealing clause in the new
act, The same session of the legislature amended sec-
tion 1669 of the Code of Civil Procedure, so as fo
provide that before any decree of distribution of an
estate is made the court must be satisfied that “any
inheritance tax which is due and payable has been
fully paid.” (Stats. 1905, p. 83.) This amendment
took effect May 6, 1905, and remained in force, not-
withstanding the repeal of the inheritance tax law of
1893. Under its provisions, in’ connection with the
provisions of the former act re-enacted in the Revi-
sory Act, there can be no doubt that the court had
authority to make the order appealed from.

The order is affirmed.

Angellotti, J., Sloss, J., Henshaw, J., and Lorigan, J.,
concurred.

Cal..1908. .

In re Martin's Estate
153 Cal. 225, 94 P. 1053
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