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Hearing: May 29, 2009 
J ://mandates/2001/01 tc30/psglll'FSA 

ITEMS 

FINAL STAFF ANALYSIS 
PROPOSED PARAMETERS AND GUIDELINES 

· Government Code Sections 3502~5 and 3508.5 · · 

Statutes 2000, Chapter 901 

California Code of Regulations, Title 8, Sections 32132, 32135, 32140, 32149, 32150, 32160, 
32168,32170,32175,32176,32180,32190,32205,32206,32207,32209,32210,32212,32310, 

' 32315, 3,2375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030, 60050, 60070 

Register 2001, Number 49 

Local Government Employee Relations 
. 01-TC-30 

City of Sacramento and County of Sacramento, Claimants 

,EXECUTIVE SUMMARY 
· The test claim statute amended the Meyers-Milias-Brown Act (hereinafter the MMBA), created 

an additional method to establish an agency shop arrangement, and expanded the jurisdiction of 
the Public Employment Relations Board (hereinafter "PERB") over local agencies. Since 2001, 
PERB' s new MMBA jurisdiction includes resolution of disputes and enforcement of statutory 
duties and rights of all local public employees except peace officers, management employees, 
and the City and County of Los Angeles. The test claim regulations adopted by PERB in 2001 
established procedures for the new MMBA jurisdiction. · 

On December 4, 2006, the Commissiol) on State Mandates determined that the Local 
.Government Employment Relations test claim statutes and specified regulations, adopted in 
2001, impose 1freirnbursable state~mandated program on local agencies;1 · . · · · · 

On January 8, 2007, the claimant submitted proposed parameters and guidelines.2 On 
February 2, 2007, the Dei>artment ofFinance (DOF) submitted comments on the claimant's 
proposed parameters and guidelines.3 . Staff reviewed the claimant's proposal and the DOF's 
comments .. Non-substantive, technical changes were made for purposes of clarification, 
consistency with language in recently adopted parameters and guidelines, and conformity. to the 
Statement of Decision. Also, staff reviewed and analyzed·claimant's proposed new activities 
and recommends approval of those activities that are reasonably necessary to implement the state 
matidate. · 

1 See Exhibit A, Statement of Decision. . .. 
· 

2 See Exhibit B, claimant's proposed parameters and guidelines. 
3 See Exhibit C, Department of Finance comments. 
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On May ,7, 2009, claimants filed comments in support of the draft staff analysis; on 
May 11, 2009, the California State Association of Counties and the League of California Cities 
filed comments requesting clarification of one issue: informal conferences on urifair practice 
charges. On May 13, 2009, DOF filed comments concurring with the draft staff analysis. The 

· final staff analysis and proposed parameters and guidelines include technical changes to clarify 
that preparation for and participation in informal conferences to_ clarify issues and explore the 
possi:hility of a settlement are reimbursable. 4 

- _ - - _ -
. - . . . 

- Recommendation -

Staff recommends that the Colnmission adopt the final proposed parameters and guidelines, as 
modified by staff, beginning on page 13. 

Staff also recommends that the Commission authorize staff to make any non-substantive, 
technical corrections to the parameters and guidelines following the hearing. 

/ 

~~~~~~~~-~~ -

4 See Exhibit F for comments on draft staff analysis. -
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e. 

Claimants 

City of Sacramento and County of Sacramento 

Chronology 

08/01/02 

f2/04/06 

12/07/06 

01/08/07 

02/02/07 

04/20/09 

05107109 

05111109 

05/13/09 

05/14/09 . 

Claimants file te~ claim .with the Commission on State Mandates 
(Commission) 

·eonun1ssion adopts Statement ofDeciSion 

Commission staff issues adopted Statement of Decision 

Claimants submit proposed parameters and guidelines 

DOF files comments on the proposed parameters and guidelines 

Commis11ion staff issues draft staff analysis and proposed parameters and 
guidellDes, as modified by staff 

Claimants file response to draft staff analysis 

California State Association of Counties and League of California Cities 
file joint comments on draft staff analysis and proposed parameters and 
guidelines, as modified by staff 

DOF files comments 'on the draft staff analysis and propo~ed paraipeters 
and guidelines, as modified by staff 

Commission staff issues final staff analysis and proposed parameters and 
guidelines, as modifioo by staff · 

Summary of the Mandate 

On December 4; 2006, the Commission on State MB!ldates determined that the Loe.qi 
Government .Employment Relations test claim stati.ltcii and regulatiOI1S impose a reitnbursable 
state-mandated program on local agencies for the following actlvitie8: 

1. Deduct from employees' wages the payment of dues or service fees .requfred pursuant to an · 
· agency shop arfiuigein,!IDt that was establi~hed under subdivision (b) ofGovemment Code 
section 3502.5, and transmit such fees to the empioyee org&nization. (Gov. Code§ 3508.5, 
subd. (b)). · ·· 

. . .. 

2. Receive from the etnPloyee any proof of in liei,i fee payments made to charitable 
orgailzations required pursuant to an agency shop arrangement that Wllfl·~stabllSbecl under 

· subdivision (b) ofGovemmentCode section 3502.5. (Gov. Code·§ 35025; subd. {c)). 

3. ·Follow PERB procedures in resp~nding to ~barges and appeals filed with P~RB. by an entity 
other than the loc8I public agency employer, concfilning an unfair practice, a unit · 
determination, and representation by an employee organization, recognition of ail employee 
organization, or election. Mandated activities as added by Register 2001; Number 49, are as 
follows: 

a. procedures for filing documents or extensions for filing documents with PERB 
(Cal.Code Regs., tit. 8, §§ 32132, 32135); 

b. proof of service (Cal. Code Regs., tit. 8, § 32140); 
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c. · respond to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8, §§ 
32149, 32150); ' 

d. conduct depositions (Cal. Code Regs., tit. 8, § 32160); 

· e. participl!-te iii hearings and respond as required by PERB agent, PERB 
Administrative Law judge, or the five-member PBRB (Cal. Code Regs., tit. 8, §§ 
32168,32170,32175,32176;32180,32205;32206,32207,32209,32210,32212, 
32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030, 
60050. and,60070); and 

f. file and respond to written motions in the c0urse of the hearing (Cal. Code Regs. 
tit. 8, § 32190). 

:r: 

On January 8, 2007, the claimant submitted proposed parameters and guidelines. 
On Feb~ 2, 2007, the' DOF commented on the claimant's proposed, parameters and . 
guidelines. DOF's comments are addressed in the analysis. ·The draft staff analysis and 
proposed parameters and guidelines.were issued on April 20, 2009. Comments were filed by 
clain:iant, DOF, and the California State Association of Counties (CSAC) and League of 
California Cities {Lt:agtie). · · · 

' ' 

The claimants and DOF support the draft staff analysis and proposed parameters and guidelines. 
However, staff makes minor clarifying r:evisions to address CSAC and the League's comments . 
which are addre&sed below. · 

Disc,ussi()il 

Non-Substantive, Technical Changes to Sections IL ID V. VI 

Staff reviewed the proposed parameters and guidelines and the comments received. Non-
8ubstantive, tec1;ini~ changes Yt:"ere made for pµrposes ~f clarification, consistency With 
language in recently adopted' parafueter8 and' guidelines, and conformity to the Statement of 
Decision. The techni'~ changes proposed by ·Stlffi' are 'describ'ed belOw. 

IL Eligi,ble Claima'!ts 

Th~ claimant proposed that "Any coun~, city, or 'city and eounfy; 'special d~strict or other local. 
agency subject to thti"Meyers~Milias-Brown Act that incurs incre\\Sed costs as a resUit of this · · 
reimbursable state-mandated program is eligible to claim reimbursement of those costs." Staff 
, added a sentence to clarify that the City of Los Angeles and the County of Los Angeles are not 
eligible cl~iu:i~ .b~ciLuse they arb specificitllyexcluded from PERB jUrl~diction pursuant to 
Government toil~· section 3507. · · 

. : ;; ' 

llI. Period of Reimbursement . 

~s section.~~ Updat~. to conform to statutory amendments (20.08) which, eliminated filmg 
reimbursement claims b~ed on estimated costs. 

5 See Exhibit C. 
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V. Claim Preparation and Submission 

B. Indirect Costs 

The current boilerplate language allows claimants to utilize.the procedure proyided in ."Office of 
Management and Budget (OMB) Circular A~87 Attachments A and B" for the calculation of 
indirect costs. · 

· · Commission staff recently learned that this document is now cited as 2 CFRPart 225, .Appendix 
A and B (OMB Circular A-87). The CFR citation has been verified and staff recommends 
updating this citation throughout Section V. 

Substantive Changes to Section IV. Reimbursable Activities 

Iv. Reimbursable Activities 

The ReimbursableActivities section of the parameters and guidelines includes a description of 
the specific costs and types of costs that are reimbursable, including one-time costs and on-going 
costs, and a description of the most reasonable methods of complying with the mandate. ''The 
most reasonable methods of complying with the mandate" are those methods not specified in 
statute or executive order that are necessary to carry out the mandated program.6

. . 

Claimant proposes the following reimbursable activities: 

One Time Activities 

a. 

b. 

c. 

Establish procedures and documentation for deduction from employees' wages the 
payment of dues, or service fees, charitable organization as appropriate required.pursuant 
to an agency shop agreement. 
Develop and provide training for employees charged with responsibility for responding 
to PERB administrative actions, in~luding attorneys, supervisory and management · 
personnel. (One tim~ per employee). 
Establishment of procedures and systems for handling of PERB matters, including 
calendaring, docketing and file management systems. · 

On-Going Activities 

a. . DeduCt from employees' wages the payment of dues or service fees reqliired purSUari.t to .. 
an agency shop arrangement and transmit such fees to the employee organization. 

b. Receive, verify and file proof of in lieu fee payments, received from the employee, made 
to charitable organizations pursuant to an agency shop arrangement. 

c. When a person or entity other .than the public entity files with. the P~R.13 an uµfair labor 
practice, unit determination, representation: by an employee organization, petition for 
injunctive relief, recognition of an employee organization, or an election, the following 
activities· are reimbursable: 

1. Filing of documents or reque!;ts for extension of time to file documents with 
PERB. . 

. . . 
6 s.ee California Code of Regulations, title 2, secti_on 1183. I, subdivision (a)( 4) .. 
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. 2. Preparation for conferences and hearings before PERB Board agents and 
Administrative Law Judges including, but not limited to, preparation of briefs, 
documentation and evidence, exhibits, witnesses and expert witnesse8. · 

3. Proof of sel'.Vice, including mailing and service costs. 

4. Responding to subpoenas and investigative subpoenas, including the tiine spent 
obtaining the information or documentation requested in the.subpoena, and 
copying and service charges. · · 

5. · The conduct of depositions, including service of subpoenas, deposition reporter 
and transcription fees, expert witl!ess. fees, preparation for the deposition and the. 
time of any governmental empioye'e or attorney incurred in the conduct of the 

· deposition. 

6. · · Preparation for and participation in any bearing as required by any PERB agent, 
PERB Administrative Law Judge, or the five-member PERB, inclµding 
prepil.'ration of witnesses, evidence, exhibits, expert witnesses, witnesses, and 
briefs.. . 

7. The prep!iration, research, and filing of motions and responding to written 
motions in the course of a hearing. 

Staff reviewed. the claimant's proposed language and DOF's comments, and proposes the 
following changes (see" strikeout and underline" for staff's proposed changes): 

One-Time Activittes 

Claimant proposed the following one-time activities: 

1. Establish procedures and ·documentation for deduction from eniployees' wages the payment 
of dues, or s&vice fees, including transmittal of such payIDents. and handling.proof of 'in 
lieu. fee payments made to charitable organizatio~ as B.ji~i=e'jfiate required by the agency 
shop agreement e8tllblished purSuant to Government Code section 3 502.5. subdivisions (bl 
and (c). · ·· · · 

· 2. Develop and proVide tra.miilg for employees charged with responsibility for responding to · · 
· PERB adininistrative actions, inciuding attorneys, supervisory and management .personnel. 
(One-time per employee). · 

' ' ' 

3. ·Establish procectutes and systems for handling of PERB matters, including calendilring, 
docketing and. file nianagefu.ent systems.· 

Staff modified proposed :activity A.I· to confc;mn the activity to the test claim statute. No 
substalitive changes were made by staff to proposed activities A.2 and A3. 

.. . . . . . . . . 

Training 

In rebuttal comments to the DOF''s comments on the original test claim filing, claimant asserted 
that "[i)t is unreasonable for an emplo~er not to be familiar with the more complex.processes and 
·procedural requirements of the PERB. The regulatio.ns contain a ''plethora of procedural rules 
and timelines with which compliance must be had." The Public Employment Relations Board, 

. ' ' 

7 See Exhibit D, Response to Department of Finance. 
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2000-2001 Annual Report, dated October 15, 2001, contains in an appendix of Board decisions, 
a summary of cases which were dismissed either for failing to meet the timelines, or for lack of a 
prima facie case. Without adequate training, employers would needlessly be subject to various 
proceedings brought by individuil.ls and unions when there was no basis for the action.. c;:laimant 

· also asserts that this is a situation that warrants continual training. From the Annual Report, it is 
evident that the PERB .is continually issuing decisions, and there is further litigation which . 
reSults in published opinions, all of which can impact an employer: To not be kept current on the 
latest developments of the PERB could result in a more costly impact to the employer. ·. 

Despite claimants' arguments, the Commission found that PERB training is notexplicitly, 
required by the test claim statutes or regulations and, thus, is not a state-mandated ~ctivity. 
Howe¥er, because of the complex process and procedural requirements of the PERB regulations, 
staff finds that developing and providing training for employees charged with re8ponsibility for 
responding to PERB administrative actions, including attorneys, supervisory and management . 
personnel on a one-time per employee basis; is the most reasonable method of ci>mplying with 

. the mandate. Staff further finds that establishment of procedures and systems for handling 
PERB matters,.inclllding calendaring, docketing and file management systems are the most 
reasonable method of complying with the mandate. 

Therefore, staff recommends approval of the one-time activities as modified by staff. 

9,ngoing Activities 

The claimant proposed the following ongoing activities (normal text), and staff proposes the 
following clarifying changes (strikeout and underline), as discussed below: . 

Agency Shop Agreements Established by Signed Petition and Election (Gov. Code, § 3502.5, 
subd. (b).) ' 

Deduct from employees' wages the payment of dues or service fees required pursuant to 
an agency shop arrangement and.transmit such fees to the employee organization. 

I : . . . On a monthly basis, receive from the employee 1,ret'ify &fte file :Proof of lieu payments in 
the sum equal to the dues, initiation fees or agem::y shop fees, feeei·;ea fi'.em the 
empleyee, made to a charitable org~ation pursuant tq Government Code section 

· 3502.5; subdivision (c), as reauired by JltifBliaAt te an agency shop arrangement. 
established by signed petition and election pii.rsuant to Government Code section 3502.5. 
subdivision Cb). · · 

Staff reviewed cl~ant's proposed lan~age and comments filed by the DOF.8 DOF states that 
the plain language of the test· claim legi~lation on)y requires that local agencies rec~v~ pr~of that 
in lieu fee payments have been made; therefore verifying and filing this information should not · 
constitute reimbursable activities. ·Staff agrees, and strikes ''verify and file~· and m~es other . 
technical changes to ccinforin the proposed activity to ¢.e test claiin statute. 

Scope of Reimbursable State-Mandated PERB Activities . 

· In its quasi-judicial ~apacity to resolve eniployer-emplOyee disputes, PERB has several powers 
. and duties, including _the ability to '.'hold hearings, subpoena witnesses, administer oaths, take the 
testimony ot deposition of any person, and ... to issue subpoena.S duces tectiin to reqUi.re the 

8 See Exhibits C and D. 
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production and eiamination of any employer's or employee organlzation's records, books, or 
papers relating to any matter within its jurisdiction. To implement the test claim statutes, PERB A 
procedures are implemented through regulations, setting forth detailed ·procedures for conducting -
initial. administrative hearings and administrative appeals of those decisions to the.five-member 
PERB itself, including such matters as time and manner of filing complaints, investigations, 
subpoenas, depositions, conduct of hearings, rules of evidence, briefs, oral arguments, 
transcripts, decisiOns, reconsiderati.ons 'and appeals. · 

· Tlie Comntl~sion found that the local public agency employer is requfred t0 erigage in the 
activities 'set forth in the PERB procedures when cases are filed with PERB by an entity other 
than the publicigency employer. However, the Commission found that where a locli.l public 
agency emplOyer initiates a charge or appeal with PERB, that decision is discretionary and thus 
does not mari.date any of the PERB procedures. 

Claimant proposed the following language to define the scope of reimbursable state-mandated 
PERB activities: 

3, When a person or entity other than the public entity files with the PERB an unfair 
practice charge, unit determination, representation by an empl(lyee organization, pet:itiea 
fer iejuaetfr;e relief, recognition of an employee organization, or an election request, or 
the public agency employer is ordered by PERB to join in a matter, the following 
activities are reimbursable: ·· 

Staff iecommends deletion of ''petition for injunctive relief' because it is inconsistent with the 
Commission's Statement of Decision.· The claimant sought reimbursement for staffing, 
preparing for, and representing the local public agency in administrative or c:ourt proceedings . 
regarding disputes as to management, supervisory and confidential designations, which are 
excluded from agency shop arrangements. The Commission found that the plain language of the 
test claim statutes and regulations do not reqti.ire the local public agency employer to perform 
any activities with regard to stiperior or appellate court appeals of final PERB decisions. 
Therefore, these costs are not subject to article XIII B, section 6. 

Claimant proposed the followingJariguage to obtain reimbbrsement for conferences and bearings 
before PERB Board agents arid Adrliinistrative Law Judges: · · 

c. Prej>aratioti for co~fere1ices and hearingii befor~·PERB Bbard agents and PERB . 
. Administrative Law Judges including, but not iimited to, preparation of briefs, 
docwnentation and evidence, exhibits, witnesses and expert witnesses. 

In the draft staff analysis, staff alided a citation to Calif~rnia COd~ of Regulations, title 8, section 
32170. . . 

On May l l; 2009, CSAC arid the League requested that ihe proposed parameters and guidelines 
be clarified to include ss reimbursable costs preparation for arid participation in informal 
conferences. The CSAC/League letter states: 

Under the PERB process, a Board agent may conduct an informal conference to clarify 
issues and explore the possibilify of a, volunt'ary settlement. Cities an~ counties are not 
given the option of whether to att~nd and participate. in these informiil conferences. 
Instead, they are 'directed to attend' by the Bo.ard agent. · 
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In practice, informal conferences are a routine part of the unfair 'practices charge process. 
PERB' s guidance on how to file an unfair practice charge notes that the next step after 
issuance of a complaint is the informal conference. The guidance states that after· a Board 
agent issues a complaint, the case 'will then proceed to an informal settlement 
conference.'· · · 

The Statement of Decision finds that the PERB regulations set forth detailed procedures for 
conducting initial administrative hearings and administrative aP.peals of those decisions to the . 
fiv~qiember PERB itself, including such matters as time and manner of filing complaints, 
investigations, subpoenas, depositions, conduct of hearings, rules of evidence, briefs, oral 
arguments, transcripts, decisions, reconsiderations and appeals. 

The Commission found that the local public agency employer is required to engage in the 
activities set forth in the PERB procedures when cases are filed with PERB by an entity other 
than the public agency employer. The reiml:iursable activities detailed in the Statement of 
Decision cite regulations that authorize PERB Board agents to conduct informii.1 conferences to 
clarify issues and explore the possibility of a voluntary settl~ent for matters involving 
representation issues (Cal. Code Regs., tit. 8, §§ 32170 and 60030). However, section 32650 · 
which provides for an informiil conference that is part of the investigatory process for unfair · 
practice charge8 is not cited, although specifically pied. · · · 

Staff agrees with CSAC1and the League that it is necessary to clarify whether informal 
cc;>nferences on unfair practice charges are reimbursable. 

Based on the Commission's finding that the public agency employer is required to engage in the 
activities set forth in the PERB procedures, staff finds that ''preparation for and participation in 
an informal conferenqe" on an unfair practice charge filed by a person or entity other than the . · 
public agency employer, is the most reasonable method.for the public agency employer to 
engage in the activities set forth in the PERE procedures. Therefore, staff recommends approval 
ofthis activity and staff's proposed clarifying changes to reimbursable activity 3.c., as stated 
below: 

. . 
c. Preparation for and participation in informal conferences BRli llaaM!:es as required bv 

.. a1iy beferePERB Board agents and PERB Adiiiiiristrative Law Judges to cliirify issues . 
and explore the possibility of a voluntarv settlement including, but not limited to, 
preparation of briefs, documentation and evidence, exhibits, witnesses and expert 
witnesses. (Cal.Code Regs .. tit.8,s § 32170. subdde) and § 32650) 

Staff also eliminated "and hearings" because it duplicates reimbursable activity 3.f. below. 

Preparation for and Participation in any PERB Hearing 

f. Preparation for and participation in any)earing as required by any PERB Board 
agent, PERB Adniinistra.tive Law Judge, or ihe five-member PERB, inCiuding· 
preparation ofwitrlesses, evidence, exhibits, ex.pert witnesses, wit:eesses, and briefs. 
J¢al'. Code Regs .. tit. 8. §§ 32168. 32170. 32175. 32176, 32i80. 32205, 32206 . 
. 32207. 32209. 32210. 32212. 323ib. 32315. 32375. 32455. 32620. 32644. 32649,. 
32680. 32980. 60010. 60030. 60050 and 6oo7m; ahci · 
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Claimant requests reimbur8ement for the activity of''preparation" for PERB hearings ... 
because ''preparation for a hearing" is the most reasonable method of complying with the 
mandate to participate in a PERB hearing. 

DOF commented that preparation for hearings is not a new activity, as local agencies previously 
prepared similar documentation for Court hearings under the process in place for resalution of 
unfair labor practice cases prior to enactment of the test claim -language. 9 . .. · 

Staff disagree8. · The PERB decision-making process is qiiasi-judicial and is not identical to the . 
procedures for responding to Writs of Mandate. There are specific PERB procedural regillatioils, 
which the Commission determined to be reimbursable, 1'hese are not the same a8 local rules of 
court. These regulations require local agency representatives to be prepared fot any hearing as 
required by any PERB agent, A:dministrative Lavi Judge, General Counsel, or the five-member 
PERB. 

Clainiant expliµns that the ease with wh,ich unions and employees can file charges with the 
PERB as compared to filing court petitions results in a substantial increase in the number of 
filings to which the employers must respond -... the procedures for responding to Writs of 
Mandate are generally less burdensoni.e and time consuming for employers than the multi
layered administrative procedures required under the PERB's regulations .... 10 Based on 
claimant's contentions, staff finds that the activity of''preparation for hearing" is the most 
reasonable method of complying with the mandate to "participate in a PERB hearing~" 
Therefore, staff recommends approval of this activity. 

For this activity, the Commission'.s decision includes the following regulatory citations: 
California Code of Regulations, title 8, sections 32168, 32170, 32175, 32176, 32180, 32205, 
·32206,32207,32209,32210;32212,32310,32315,32375,32455,32620,3~644.32649,32680, 

32980, 60010, 60030, 60050 and 60070 and staff proposes adding these citations to the proposed 
parameters and guidelines. 

All of these regulations were added or amended by Register 2001, Number 49 and were 
determined to be reimbursable by the Commission. On May 10, 2006, regulation sections · 
60010, 60030, 60050, and 60070 related to petitions for board review were repealed by Register 
·2006; Number 15: Beeause of this repeal, staffproposes to·add·clarifyitiglanguage to the 

. parameters and guidelines tha~ Will' state effective May 11, 2006, activities related to petitions for 
board review that are based on former sections 60010, 60030, 60050, 60070 are not 
reimbursable. (See Noh-Reimbursable Activities, discussed below.) 

Repeal and Renumbering of Regulations 

Generally, the same rules of statutory construction apply when interpreting administrative· 
regulations as apply when interpreting stiµutes. (Cal. Drive-{n Restaurant Assn. v. Clark (1943) 
22 Cal.2d 287; 292.) Education Code section l provides: "[t]he provisions of this code, insofat 

· - as they are. substantially the same as existing statutory p~ovisions relating to the san:;i!l subject 
matter, shall be construed as restatements and continuations, and not as new enactnients." This 
is in accordance with the Califoniia Sup:tc;:me Court decisiori, which held that "[w]here there is an 
expre8s repeal of an existing statute, ~d-~ re-enactment of it at the same time, or a repeal and a 

9 See Exhibit C. 
to . Exhib" D . - See 1t • 
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re-enactment of a portion of it, the re-enactment neutralizes the repeal so far as the old law is 
continued in force. It operates without interruption where the re-enactment takes effect at the 
same time." (In re Martin's Estate (1908) 153 Cal. 225, 229.) 

The proposed parameters and guidelines did not include Citations to new regulatory sections that 
were alleged to be the reenactment of sections 60010, 60030, _ 60050, and 60070 of the PERB 
regulations. Therefore, staff makes no findings on the potential reenactment of sections 60010, --
60030, 60050, and 60070. _ 

Non-Reimbursable Activities 

Staff recommends adding a section identifying Non-Reimbursable Activities. The 
Commission's decision identifies activities initiated by a public agency that are not state
mandated activities. Staff recommends that this list be included following identification of 
reimbursable activities. In the final proposed parameters and guidelines, staff cited to PERB 
regulation section 32650 {informal conferences for unfair practice charges) under Non
Reimbursable activity 1. a, "File an unfair practice charge. Staff also recomniends adding to this 
list, exclusions for peace officers as defined in Penal Code section 830.1 and activities based on 
regulations sections 60010, 60030, 60050, and 60070. And also in the final version, staff 
corrected the effective date to read "May" instead of"June" in C.3. 

C. Non-Reimbursable Activities 

1. The following activities initiated by the local public agency are not state-mandated 
activities: 

a. File an unfair practice charge (Cal. Code of Regs .. tit. 8. §§ 32602. 32604. 32615, 
32621.32625,32650) 

b. Appeal of a ruling on a motion (Cal. Code of Regs., tit. 8, § 32200); 

c. Amend complaint (Cal. Code of Regs .. tit. 8, §§ 32625. 32648); 

d. Appeal of an administrative decision. including request for stay of activity and appeal 
of dismissal (Cal. Code of Regs .. tit. 8, §§ 32350, 32360. 32370. 32635. and 60035); 

" ·- .... · ., . 

e. Statement of exceptions to Board agent decision (Cal. Code of Regs .. tit. 8. § 32300); _ 

f. Rea~est for reconsideration (Cal. Code ~fR~~~.' tit: 8. § 32410); and. - . . 

g. Request for injunctive relief (Cal. Code of Regs .. tit. 8. § 32450) .. -

2. Sections 3501. 3507.I and 3509 of the Government Code do not apply to persons who are 
peace officers as-defined in section 830.1 of the Penal Code.· Therefore, increased costs 
related to peace officers are ineligible for reimbursement under this program. (Gov. Code, -§ 

- 3511.). . . . . . 

.3. Effective May 11. 2006, activities related to petitions for board review pursuant to former 
sections 60010. 60030. 60050, and 60070 of California Code of Regulations. title 8. are not 
reimbursable. 
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Staff Recommendation 

Staff recommends that the Commission adopt the final proposed parameters and guidelines, as 
modified by staff, beginning on page 13. · 

Staff als.o recommends that the Commission authorize staff to make any non-substantive,· 
technical corrections to the parameters and guidelines following the hearing. · 

12 



Hearing: May 29, 2009 
File: Mandatu/2001/0l·TC,30/PsGs/FSAProposedPaG&-

• I 

PROPOSED PARAMETERS AND GUIDELINES, 
AS MODIFIED BY STAFF 

1.setJl GsW!rnme11t Ellipleylnent Relati8ffB · 
Ql TC 3Q 

City anel Ce1:1Bty ef Saefameete, Cl:aimaBts 

Government Code Sections 3502.5 and 3508.5 

Statutes 2000, Chapter 901 (SB 739) 

California Code of Regulations, Title 8, Sections 31QQQ ta ele3Q 32132. 32135, 32140. 32149. 
32150. 32160. 32168. 32170, 32175. 32176, 32180. 32190;32205. 32206. 32207. 32209, 32210. 
32212, 32310. 32315. 32375, 32455. 32620, 32644. 32649.32680. 32980, 60010. 60030, 60050, 

60070 ' 

Register 2001, Number 49 

Local Gdvernment Employee Relations 
OJ-TC-30 

City of Sacramento and County of Sacramento, Claimants 

I. SUMMARY OF THE MANDATE 

The test claim legisle:t:iee statute amended the Meyers-Milias-Brown Act (hereinafter the 
"MMBA") regarding employer-employee relations between local public agencies and their·. 
employees. The test claim leg_i_sle:t:iea statute and its attendant regulatjqns created an additional 
method for creating an agency shop arrangement, and expanded .the jurisdiction -of the Public 

. Employinerit Relations Board·(hereinafter "PERB") to include resolving disputes and enforcing . 
the statutory duties and rights of those public employers and employees subject to the MMBA. 

On December 4, 2006, the Commission on State Mandates found that the test claim statute and . · 
regulations impose a aeeve Fefer-eeeeel test elaim 'NllB a partially reimbursable state-mandatef! 

. program on local agencies for the following activities: . · . · . · · · · · · · 

1. Deduct from ail employees' wages the payment of dues or service fees required 
pur8uant to an agency shop arrarigement that was established under subdivisfon (b) of 
GovernmentCode section 3502.5, arid transmit such fees to the employee 
organization. (Gov. Code§ 3508.5, subd. (b)). 

2. Receive from the employee any proof of in lieu fee payments made to charitable 
organizations required pursuant to an agency shop arrangement that was established 
under subdivision (b) of Government Code se.ction 3502.5. (Gov. Code,§ 3502.5, 
subd. (c)). 
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3. Follow PERB procedures in responding to charges and appeats filed with PERB, by 
. an entity other than the local public agency employer, concerning an unfair labor 
practice; a unit determination, repiesentation by an employee organization, 
recognition of an employee organization, or election. Mandated activities are: 

a. RProcedures for filing documents or extensions for filing docwnents with PER& · 
(Cal.Code Reg., tit..8, §§ 32132,32135 (Register 2001, No. 49)); • .. 

b. RProof of servic~ (Cal. Code Regs., tit. 8, § 32140 (Register 2001, No. 49)); 

c. r&esponding to subpoenas and investigative subpoenas< (Cal. Code Regs., tit. 8, 
. §§ 32149, 32150 (Register 2001, No. 49)); · 

d. QGonducting depositions-:- (Cal. Code Regs., tit. 8, § 32160 (Register 2001, No. 
49)); 

e. I!_Participate in hearings and responding as required by PERB agent, PERB 
· Administrative Law Judge, or the five-member PERB; ·(Cal. Code Regs., tit. 8, §§ · 
32168,32170,32175,32176,32180,32205,32206,32207,32209,32210,32212, 
32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030, 
60050 and 60070 (Register 2001, No. 49)); and 

f. tl<iling and responding to writte~ motions in the course of the hearing. (Cal. Code 
Regs. tit. 8, § 32190" (Register 2001, No. 49.) 

II. ELIGIBLE CLAIMANTS 

Any county, city, or city and county, special district or other local agency subject to the 
jurisdiction of PERB that incurs increased costs as a result of.this reimbursable state~mimdated 
program is eligible to claim reimbursement of those costs. However. the City of Los Angeles 
and the County of Los Angeles are not eligible claimants because they are specifically excluded 
from PERB jurisdiction pursuant to Government Code section 3507. . . 

III. PERIOD OF REiMBURSEMENT 

Government Code section 17557 states that a test claim shall be submitted on or before June 30 
folloWing a given fiscal year to establish eligibility for reimbursement for that fiscai·year. The 
test claim for this mandate was filed by the test claimants, the County of Sacramento and the 
City of Sac:ramento, on August 1; 2002. Therefore. the period of reimbursement begins on 
July 1. 2001. . 

- . . .. 
Actual costs for one fiscal year shall be included in each claim .. Bsamatea eeBHI fur tht:i 
stlhse~E:t year may ae iE:eluaea BB the same ele:im, if &flfllieaale. Pursuant to Government 
Code ·section 17561, subdivision.( d)(l )(A), all claims for reimbursement of initial fiscal year 
costs shall be submitted to the State Controller within 120 days of the issuance date for the 
claiming instructions. · · 

If the total costs for a given year do not exceed $1,000, no reimbursement shall be allowed, 
except as otherwise allowed by Government Code section 17564. 
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IV. REIMBURSABLE ACTIVITIES · 

To be eligible for mandated cost reimbursement for any given fiscal year, only actual costs may 
be claimed. Actual costs are those costs actually incurred to implement the mandated activities. 
ActUal costs must be traceable and supported by· source documents that show the validity of such 
costs, when they were incurred, and their relationship to the reimbursable activities .. A source 
docilment is a document created at or near the'satil.e time the actual cost was iricurted fofthe · · · 
event or activity in question. Source documents may include, but are not limited to, employee 
time records or time logs, sign-in sheets, invoices and receipts. 

Evidence corroborating the sotirce documents may include, but is not limited to, time sheets, 
worksheets, cost allocation reports (system generated); purchase orders, contracts, agendas, 
calendars, and declarations. Declarations must include a certification or declaration stating, "I 
certify (or declare) under penalty of perjury under the laws of the State of California that the 
foregoing is p-ui;: and ~orrect," and must further comp~y ~th the reqµirements of Code of Civil 
Procedure section 2015.5. Evidence corroborating the source documents may include data 
relevant to the reimbursable activities oth~se reported in compliance with lqcal, state, and 
federal governnient requirements. However, corroborating documentS cannot be substituted for 
source documents. · 

The claimant is only allowed to clwm and be reimbursed for increased costs for reimbursable 
activities identified below. 

Claimants may use time .studies to support salary and benefit costs when an activity is task
repetitive. Time study usage is subject to the review and audit conducted by the State 
Controller's Office. 

For each eligible claimant, the following activities are eligible for reimbursement: 
... · 

A. .· One Time Activities 

1. Establish procedures and documentation for deduction from employees' wages the 
payment of dues, or service fees,·focluding.tr&i.smittal of such payments. and-handling 
proof of in lieu fee payments made to charitable organizations as required by the agency 
shop arnenient pursuant to Government Code sections 3502.S. subdivisions (bl and Cc). 
as appfepl'iate re~ea p-afsve:ilt te an ag~aey shep · agteeffiefit. · 

. ' . 

2 .. Develop and provide training for employees charged with responsibility for responding to 
. PE~ administrative. actjons, including attorneys, supervisory and management 

personnel. (One time'per employee): . . ·. . .. . . . 

3. Bstaelishment ef Establish procedures and syst~ms for handling ef.PERB m~tters; 
including calendaring, docketing and file management systems. 

!!:.. On-Going Activities 
. '·· . 

1. Deduct from employees' wages the payment of dues or sruvice fees required pursuant to 
an agency shop arrangement that was established under subdivision (b) of Government. 
Code section 3502.5. and transmit such fees to the employee organization. (Gov. Code, 
§, 3508.5, subd. (b).) 
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2. On a monthly basis. rReceive, •1efify BE:el file from the employee proof of in lieu fee 
payments, Feeei•1eel fFem tfl:e e!ftf3leyee, made to charitable organizations pursuant to an A 
agency shop arrangement that was established by signed petition and election in • 
Goverilmertt Code section 3502.5. subdivisiOn Cb). (Gov. Code.§ 3502.5. subd. (ct). 

3. W)len a person or e:Qtity other than the public entity files with the P~RB an unfair labef 
practice charge, unit det~rmination, representation by an employee organization, peaeefi 
fer iRj\illeave Felief, recognition of an employee organization, or an election request, or · 
the public agency employer is ordered by PERB to join in a matter, the following · 
activities are reimbursable: 

a. 

b. 

c. 

d. 

e. 

_tlliling doc.uments or. reauests for extension of time to file documents with PER& 
(Cal. Code Regs .. tit.8. §§ 32132. 32135); 

p_Proof of service, including mailing and service costsT (Cal. Code Regs .. tit. 8. § 
32140); . 

RPreparation for and participation in informal conference§..afte hea:riags .M 
rajuirel:l. by ariy aefere PERB Board agentS and PERB Administrative Law 
Judges to clanfy is8ues and explore the possibility of a voluntarv settlement 
ii:icfuding, but not limited to, preparation of briefs, documentation and evidence, 
exhibits, witnesses and expert witnessesrtCal. Code Regs .• tit.8. §§ 32170. stlbd. 
(e) and 3265~); 

i::Responding to subpoenas and inv~stigative subpoenas, including the time spent 
obtaining the information or documentation requested in the subpoena, and 
copying and.service charge~ (Cal. Code Regs,, tit, 8, §§ 32149. 32150); 

!'.The conduct of depositions, including service of subpoenas, deposition reporter 
and transcription fees,.expert witness fees, preparation for the deposition and the 
time of any governmental employee or attorney incurred in the conduct of the 
depositionT (Cal. Code Regs .. tit. 8. § 32160); · · 

=f._· __ RP ... : .. repai:ation for and participatjon in any hearing as required by any PERB Board 
age.nt, PERB Admiriimative Law' ludge, ei: the five-member PERB, or the General 

· Counsel. including prc;paration of answer to complamt or answer· to amendment. · 
witnesses, evidence; eXhibits, expert witnesses, wit:Besses, statements1.2, stipulated 
facts3 and infornl:~tional briefs, oral argunlent. response to exception$, response to 
administrative appeal or compliance matter. 

: ~ . . . . ' . . . .·; l . . ' ' ' : . . . ' . 

Effective July l, 2001 through May 10. 2006: Califorriia Code of Regulations. title 
8. M 32168. 32110. 32115. 32116. 32180. 3220s. 32206. 32201. rnw..4 32210. 

1 Section t 32206. 
. . . i· . ' . . 

2 Section t 32455 -preparation of written position statements or.other documents filed with.the 
General Counsel.· : · : · ' . .. · . 

3 Section t 3~207. 
4 Correetion of the transcript requires filing ofa motion; the citation to this motion has been 
moved to subdivision (g). · · 
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g. 

32212.32310.32315.32375.32455,32620.32644.32649.32680.32980,60010. 
60030. 60050, and. 60070. (Register 2001. No. 49). 

Effective May 11. 2006: California Code of Regulations. title 8. §§ 32168. 32170, 
. 32175,32176.32180;32205.32206.32207, 32210.32212.32310.32315,32375. 

32455. 32620, 32644, 32649. 32680. 32980. (Register 2001. No. 49). · 

Effective May 11, 2006. responses to petitions for board review pursuant to former 
sections 60010. 60030. 60050, and 60070 of the California Code of Regulations. 
title 8. are not reimbursable. (Register 2006. No. 15.) 

. The preparation. research. and ·filiD.g of motions, including correction of transcript 
and responding to written motions in the course of a hearing and immediately after. 
(Cal. Code Regs .. tit. 8. § 32190. 32209). 

C. Non-Reimbursable Activities 

1. The following activities initiated by the local public agency are not state-mandated 
activities: 

fF.ile an unfair practice charge (Cal. Code of Regs .. tit. 8. §§ 32602. 32604. 32615. 
32621. 32625. 32650); 

aAooeal of a· ruling on a motion (Cal. Code of Regs .. tit. 8. § 32200); 

aAmend complaint(Cal .. Code of Regs .. tit. 8, §§ 32625. 32648); 

aAooeal of an administrative decision. including reque~t for stay of activity and 
appeal of dismissal (Cal. Code of Regs .. tit. 8, §§ 32350, 32360. 32370. 32635. and 
60035): . 

sStatement of exc~ptions to Board agent decision (Cal. Code of Regs .. tit. 8. § 
32300); 

rRequest for reconsideration (Cal. Code of Regs .. tit. 8. § 32410): and. 

rRequest for injunctive relief(Cal. Code of Regs .. tit. 8. § 32450). 

2. ·Sections 3501. 3507. l and 3509 of the Government Code do not apply to persons who are. 
peace officers as defined in section 830.1 of the Penal Code. Therefore. increased costs 
related to peace officers are ineligible for reimbursement under this program. (Gov. 
Code.§ 3511.l 

.3. Effective .ffiae-May 11. 2006; activities based on former sections 60010. 60030, 60050. 
and 60070 of California Code of Regulations, title 8. are not reimbursable. · 

V. CLAIM PREJ;'ARATION AND SUBMISSION 

Each of the following cost elements must be identified for the reimbursable activities identified 
in section IVofthis document. Each reimbursable cost must be supported by source 
documentation as described in sectionJV, Additionally, each reimbursement claim must be filed 
in a timely manner. 

A. Direct Cost Reporting 

Direct cost~'are those costs incurred specifically fo; reimbursable activities. The following direct 
costs are eligible for reimbursement . . . .. 
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+.Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job classification, 
and productive hourly rate (total wages and related benefits divided by productive hours) . 

. Describe. the specific reimbursable activities performed and the hours devoted to each 
reimbursable activity performed. 

~ 1. Materials and Supplies · 

Report the cost of materials and supplies that have been consumed or expended for the 
purpose of the reimbursable activities. Purchases shall be claimed atthe actual price after 
deducting discounts, rebates, and allowarices received by the claimant. Supplies that are 
withdrawn from inventory shall be charged on an appropriate and recognized method of 
costing, consistently applied. . , , . . 

. ~2. Contracted Services. 

Report the riame of the co~tractor and services performed to implement the reimbursable 
activities. )fthe contractor bills for time and materials, report the number of hours spent on 
the activities and all costs charged. If the contract is a fixed price, report the services that 
were performed during the period covered by the reimbursement claim. If the contract 
services were also used for purposes other than the reimbursable activities, only the pro-rata 
portion of the servic:es used to implement the reimbursable activities can be claimed. Submit 
contract consulta,nt and invoices with the claim and a desoription of the contract scope of 
services. · · · · 

<k3. Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 
necessary to implement the reimbursable activitfos. The purchase price includes taxes, 
delivery costs, and installation costs .. If the fixed asset or equipm.ent is also used for purposes 
other than the reimbursable activities, only the pro-rata portion of the purchase price used to 

. · implement the reimbursable activities caoJ:>.e claimed. 

· · I • ~; Travel 

Report the name of the employee ~aveling for the purpo,se 9f the, reifubitrsable activities. 
Include the date of travel, destination point, the specific reimbursable activity reqUiriilg 
travel, and related travel expenses reimbursed to the employee in compliance with the rules 
of the local jurisdiction. Report employee trave.l time according t.o the' rules of C()st .element 
A.1, Salatjes and Benefits, for each applicable reimbursable activity. · 

B. · Indirect Cost Rates , . 

Indirect costs·are c6sts that are incurred for a common or joint purpose, beneP,ting more .than one. 
program, and are not directly assignable to a particular department or program Without efforts 
disproportionate to the result achieved. Indirect costs may include (I) the overhead·costs of the 
unit performing the mandate; and (2) the costs of.the central government services distributed to 
the other departments based on a systematic and rational basis through a c.<:>~t allocation.plan .. 

Compen,Satio~ for iiidirect co~ is .eligiJ?le for reimbursement utilizing the,~re>cedure prov!ded in .. 
the 2 CFR Part 225 (Office of Management and Budget (OMB) Circulllt A-87), Claimari~ pave 
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the option of using 100/o of labor, excluding fringe benefits, or preparing an Indirect Cost Rate 
Proposal (I CRP) if the indirect cost rate claimed .exceeds I 0%. 

If the claimapt chooses to prepare an ICRP, both the direct costs (as defined and describ,ed in 
2 CFR Part 225. Appendix A and B (OMB Circular A-87 A~chments A and B)) and the indirect · 
shall exclude capital expenditures and unallowable costs (as defined and described in 2 CFR Part 
225. Appendix A and B (OMB Circular A-87 Attachments A .and B).) However, unallowable 
costs must be included in the direct costs if they represent activities t.o which indirect costs are 
properly allocable.· 

The distribµtions base may be (1) total direct costs (excluding capital expenditures and other 
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and 
wages, or (3) another base which results in an eqwtable distribution. 

. ' 

In calculating an ICRP, the claimant shall have the· choice of one of the following 
methodologies: 

,, 

I. The allocation of allowable indirect costs (as defined and described in 2 CRF Part 
225, Appendix A and B (OMB Circular A-87 Attachments A and B)) shall be . 
accomplished' by (I) classifying a. dep~ent's total costs for the base period as 
either direct or indirect, and (2) dividing the total allowable indirect costs (net of 
applicable credits) by an equitable distribution base. The result of this process is 
an indirect cost rate which is used to distribute indirect costs to mandates. The 
rate should e expressed as a percentage which the total amount allowable indirect 
costs bears to the base selected; ·or ' 

· 2. The allocation of allowable indirect costs (as defined and described in 2 CFR Part 
225, Appendix A and B COMB Circular A-87 Attachments A and B)) shall be. 
accomplished by (1) separate a department into groups, such as divisions or. 
sections, and then classifying the division's or section's total costs for the base 
period as either direct or indirect, and (2) dividing the total allowable indirec;t 
costs (net of applicable credits) by an equitable distribution bruie. ·The result of 

.. this 'process is an indirect cost rate thatis used to distribute indirect costs to 
mapdates. The rate sh()uld i:,e expressed. as a percentage which the total amount 
allowable indireet costs bears to the base selected. . . . . 

. VI. . RECORDS RETENTION 

Pursuant to Government Code section 1755 8 .5, subdivision (a),· a reimbursement claim for actual 
costs filed l:>y a. local agency or school district pursuant to this chapter5 is subject to the initiation • 

. of an audit by the State Controller no later than three years after the date that the actual 
reimbursement claim is filed or last amended, whichever is later. However, if no funds are 
appropriated or no payment is made to a claimant for the program for the fiscal year for which 
the claim is filed, the time for the Controller to initiate an audit shall commence to run from the 
date of initial payment of the claim. All documents used to support the reimbursable activities, 
as described in Section IV, must be retained during the period subject to audit. If an audit has 
been initiated by the Controller during the period subject to audit, the retention period is 
extended until the ultimate resolution of any audit findings. 

e s This refers to Title 2, div'ision 4, part 7, chapter 4 of the Government Code. 
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VII. OFFSETTING SAVINGS REVENUES AND REIMBURSEMENTS 

Any offsets effsetting S&T/iRgS the claimant experiences in the same program as a result ofthe 
- same statutes or executive orders found to contain the mandate shall be deducted from the costs 

claime_d. In addition, reimbursement for this mandate received from any federal, state or non- -
local sotirce shall be identified and deducted from this Claim. 

VIII. STATE CONTROLLER'S CLAIMING INSTRUCTIONS _ 

Pursuant to Governmerit Code section 17558, subdivision (b), the Controller shall issue claiming 
instructions for each mandate that reqajres state reimbursement not later than 60 days after 
receiving the adopted parameters and guidelines from the Commission, to assist local agencies 

· and school districts in claiming costs to be reimbursed. the claiming instructions shall be 
derived from the test claim decision and the parameters and guidelines adopted by the 
Commission. 

Pursuant to Government Code section 17561, subdivision (d)(l)(A), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, based upon parameters and guidelines adopted by the Commission. 

IX. . REMEDIES BEFORE THE COMMISSION 

Upon the request ofa local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized.state agency for 
reimbursement of mandated costs pursuant to Government Code section 17571. If the 
Commission determines that the claiming instructions do not conform to the_ parameters and 
guidelines, th~ CoJ:PI.Dission shall dirf:C;t the Contro~l_er to modify the claiming instructions to 
conform to the parameters and guidelin~s as directed by the Commission. 

- -

In addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557, subdivision (a), and California Code of Regulations, title 2, section 1183.2. 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 

The Statement.of Decision is legally biriding on all parties and provides the legal ·and factual 
basis for tlie parameters and guideline~. The support for-the legal and factual findings is found in 
the administrative record for the test claim. The administrative r~ord, including the Statement 
of Decision, is on file with the Commission. 
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Hearing: ·May 29, 2009 
J:/lmandates/2001/01 tc30/psgs/FSA 

ITEMS 

FINAL STAFF ANALYSIS 
PROPOSED PARAMETERS AND GUIDELINES 

Government Code Sections 3502.5 and 3508.5 

Statutes 2000, Chapter 901 

California Code of Regulations, Title 8, Sections 32132, 32135, 32140, 32149, 32150, 32160, 
32168,32170,32175,32176,32180,32190,32205,32206,32207,32209,32210,32212,32310, 

32315, 3.2375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030, 60050, 60070 

Register 2001, Number 49 

Local Government Employee Relations 
01-TC-30 

City of Sacramento and County of Sacramento, Claimants 

EXECUTIVE SUMMARY 

The test claim statute amended the Meyers-Milias-Brown Act (hereinafter the MMBA), created 
an additional method to establish an agency shop arrangement, and expanded the jurisdiction of 
the Public Employment Relations Board (hereinafter "PERB") over local agencies. Since 2001, 
PERB 's new MMBA jurisdiction includes resolution of disputes and enforcement of statutory 
duties and rights of all local public employees except peace officers, managenieii.t employees, 
and the City and County of Los Angeles. The test claim regulations adopted by PERB in 2001 
established procedures for the new MMBA jurisdiction. 

On December 4, 2006, the Commission on State Mandates determined that the Local 
Government Employment Relations test claim statutes and specified regulations, adopted in 
2001, impose a reimbursable state-mandated program on local agencies. 1 

On January 8, 2007, the claimant submitted proposed parameters and guidelines.2 On 
February 2, 2007, the Department of Finance (DOF) submitted comments on the claimant's 
proposed parameters and guidelines.3 Staff reviewed the claimant's proposal and the DOF's 
·comments. Non-substantive, technical changes were made for purposes of clarification, 
consistency with language in recently adopted parameters and guidelines, and conformity to the 
Statement of Decision. Also, staff reviewed and analyzed claimant's proposed new activities 
and recommends approval of those activities that are reasonably necessary to implement the state 
mandate. 

1 See Exhibit A, Statement of Decision. 
2 See Exhibit B, claimant's proposed parameters and guidelines. 
3 See Exhibit C, Department of Finance comments. 
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On May 7, 2009, claimants filed comments in support of the draft staff analysis; on 
May 11, 2009, the California State Association of Counties and the League of California Cities 
filed comments requesting clarification of one issue: infonnal conferences on unfair practice 
charges. On May 13, 2009, DOF filed comments concurring with the draft staff analysis. The 
final staff analysis and proposed parameters and guidelines include technical changes to clarify 
that preparation for and participation in informal conferences to clarify issues and explore the 
possibility of a settlement are reimbursable.4 

Recommendation 

Staff recommends that the Commission adopt the final proposed parameters and guidelines, as 
modified by staff, beginning on page 13. 

Staff also recommends that the Commission authorize staff to make any non-substantive, 
technical corrections to the parameters and guidelines following the hearing. 

4 See Exhibit F for comments on draft staff analysis. 
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Claimants 

City of Sacramento and County of Sacramento 

Chronology 

08/01/02 

12/04/06 

12/07/06 

01/08/07 

02/02/07 

04/20/09 

05107109 

05111109 

05113109 

05/14/09 

Claimants file test claim with the Commission on State Mandates 
(Commission) 

Commission adopts Statement of Decision 

Commission staff issues adopted Statement of Decision 

Claimants submit proposed parameters and guidelines 

DOF files comments on the proposed parameters and guidelines 

Commission staff issues draft staff analysis and proposed parameters and 
guidelines, as modified by staff 

Claimants file response to draft staff analysis 

California State Association of Counties and League of California Cities 
file joint comments on draft staff analysis and proposed parameters and 
guidelines, as modified by staff 

DOF files comments on the draft staff analysis and proposed parameters 
and guidelines, as modified by staff 

Commission staff issues final staff analysis and proposed parameters and 
guidelines, as modified by staff 

Summary of the Mandate 

On December 4, 2006, the Commission on State Mandates determined that the Local 
Government Employment Relations test claim statutes and regulations impose a reimbursable 
state-mandated program on local agencies for the following activities: 

1. Deduct from employees' wages the payment of dues or service fees required pursuant to an 
agency shop arrangement that was established under subdivision (b) of Government Code 
section 3502.5, and transmit such fees to the employee organization. (Gov. Code § 3508.5, 
subd. (b)). 

2. Receive from the employee any proof of in lieu fee payments made to charitable 
organizations required pursuant to an agency shop arrangement that was established under 
subdivision (b) of Government Code section 3502.5. (Gov. Code§ 3502.5, subd. (c)). 

3. Follow PERB procedures in responding to charges and appeals filed with PERB, by an entity 
other than the local public agency employer, concerning an unfair practice, a unit 
determination, and representation by an employee organization, recognition of an employee 
organization, or election. Mandated activities as added by Register 2001; Number 49, are as 
follows: 

a. procedures for filing documents or extensions for filing documents with PERB 
(Cal.Code Regs., tit. 8, §§ 32132, 32135); 

b. proof of service (Cal. Code Regs., tit. 8, § 32140); 
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c. respond to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8, §§ 
32149, 32150); 

d. conduct depositions (Cal. Code Regs., tit. 8, § 32160); 

e. participate in hearings and respond as required by PERB agent, PERB 
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, §§ 
32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, 32212, 
32310,32315,32375,32455,32620,32644,32649,32680,32980,60010,60030, 
60050 and 60070); and 

f. file and respond to written motions in the course of the hearing (Cal. Code Regs. 
tit. 8, § 32190). 

On January 8, 2007, the claimant submitted proposed parameters and guidelines. 
On Febru~ 2, 2007, the DOF commented on the claimant's proposed parameters and 
guidelines. DOF's comments are addressed in the analysis. The draft staff analysis and 
proposed parameters and guidelines were issued on April 20, 2009. Comments were filed by 
claimant, DOF, and the California State Associ~tion of Counties (CSAC) and League of 
California Cities (League). 

The cla1.mants and DOF support the draft staff analysis and proposed parameters and guidelines. 
However, staff makes minor clarifying revisions to address CSAC and the League's comments 
which are addressed below. 

Discussion e Non-Substantive, TechnicalChanges to Sections II. m, V, VI 

Staff reviewed the proposed parameters and guidelines and the comments received. Non
substantive, technical changes were made for purposes of clarification, consistency with 
language in recently adopted parameters and guidelines, and conformity to the Statement of 
Decision. The technical changes proposed by staff are described below. 

·II. Eligible Claimants 

The claimant proposed that "Any county, city, or city and county, special district or other local 
agency subject to the Meyers-Milias-Bro'wn Act that incurs increased costs as a result of this 
reimbursable state-mandated program is eligible to claim reimbursement of those costs." Staff 
added a sentence to clarify that the City of Los Angeles and the County of Los Angeles are not 
eligible claimants because they are specifically excluded from PERB jurisdiction pursuant to 
Government Code section 3507. 

III. Period of Reimbursement 

This section was updated to conform to statutory amendments (2008) which eliminated filing 
reimbursement claims based on estimated costs. . · 

5 See Exhibit C. 
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V. Claim Preparation and Submission 

B. Indirect Costs 

The current boilerplate language allows claimants to utilize the procedure provided in "Office of 
Management and Budget (OMB) Circular A-87 Attachments A and B" for the calculation of 
indirect costs. 

Commission staff recently learned that this document is now cited as 2 CFR Part 225, Appendix 
A and B (OMB Circular A-87). The CFR citation has been verified and staff recommends 
updating this citation throughout Section V. 

Substantive Changes to Section IV. Reimbursable Activities 

IV. Reimbursable Activities 

The Reimbursable Activities section of the parameters and guidelines includes a description of 
the specific costs and types of costs that are reimbursable, including one-time costs and on-going 
costs, and a description of the most reasonable methods of complying with the mandate. ''The 
most reasonable methods of complying with the mandate" are those methods not specified in 
statute or executive order that are necessary to carry out the mandated program. 6 

Claimant proposes the following reimbursable activities: 

One Time Activities 

a. 

b. 

c. 

Establish procedures and documentation for deduction from employees' wages the 
payment of dues, or service fees, charitable organization as appropriate required pursuant 
to an agency shop agreement.· · 
Develop and provide training for employees charged with responsibility for responding 
to PERB administrative actions, including attorneys, supervisory and management 
personnel. (One time per employee). 
Establishment of procedures and systems for handling of PERB matters, including 
calendaring, docketing and file management systems. 

On-Going Activities 

a. Deduct from employees' wages the payment of dues or service fees required pursuant to 
an agency shop arrangement and transmit such fees to the employee organization. 

b. Receive, verify and file proof of in lieu fee payments, received from the employee, made 
to charitable organizations pursuant to an agency shop arrangement. 

c. When a person or entity other than the public entity files with the PERB an unfair labor 
practice, unit determination, representation by an employee organization, petition for 
injunctive relief, recognition of an employee organization, or an election, the following 
activities are reimbursable: 

1. Filing of documents or requests for extension of time to file documents with 
PERB. 

6 See California Code.ofRegulations, title 2, section 1183.1, subdivision (a)(4). 
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2. Preparation for conferences and hearings before PERB Board agents and 
Administrative Law Judges including, but not limited to, preparation of briefs, 
documentation and evidence, exhibits, witnesses and expert witnesses. 

3. Proof of service, including mailing and service costs. 

4. Responding to subpoenas and investigative subpoenas, including the time spent 
obtaining the information or documentation requested in the subpoena, and 
copying and service charges. 

5. The conduct of depositions, including service of subpoenas, deposition reporter 
and transcription fees, expert witness fees, preparation for the deposition and the 
time of any governmental employee or attorney incurred in the conduct of the 
deposition. 

6. Preparation for and participation in any hearing as required by any PERB agent, 
PERB Administrative Law Judge; or the five-member PERB, including 
preparation of witnesses, evidence, exhibits, expert witnesses, witnesses, and 
briefs. 

7. The preparation, research, and filing of motions and responding to written 
motions in the course of a hearing. 

Staff reviewed the claimant's proposed language and DOF's comments, and proposes the 
following changes (see" strikeout and underline" for staffs proposed changes): 

One-Time Activities 

Claimant proposed the following one-time activities: 

1. Establish procedures and documentation for deduction from employees' wages the payment 
of dues, or service fees, including transmittal of such payments. and handling proof of 'in 
lieu' fee payments made to charitable organization§ as apprepfiate required by the agency 
shop agreement established pursuant to Government Code section 3502.5. subdivisions (b) 
and (c). 

· 2. Develop and provide training for employees charged with responsibility for responding to 
PERB administrative actions, including attorneys, supervisory and management personnel. 
(One-time per employee). 

3. Establish procedures and systems for handling of PERB matters, Including calendaring, 
docketing and file management systems. 

Staff modified proposed activity A. I to conform the activity to the test claim statute. No 
substantive changes were made by staff to proposed activities A.2 and A3. 

Training 

In rebuttal comments to the DOF's comments on the original test claim filing, claimant asserted 
that "[i]t is unreasonable for an emplo~er not to be famHiar with the more complex processes and 
procedural requirements of the PERB. The regulations contain a ·~plethora of procedural rules 
and timelines with which compliance must be bad." The Public Employment Relations Board, 

7 See Exhibit D, Response to Department of Finance. 
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2000-2001 Annual Report, dated October 15, 2001, contains in an appendix of Board decisions, 
a summary of cases which were dismissed either for failing to meet the timelines, or for lack of a 
prima facie case. Without adequate training, employers would needlessly be subject to various 
proceedings brought by individuals and unions when there was no basis for the action. Claimant 
also asserts Uiat this is a situation that warrants continual training. From the Annual Report, it is 
evident that the PERB is continually issuing decisions, and there is further litigation which 
results in published opinions, all of which can impact an employer. To not be kept current on the 
latest developments of the PERB could result in a more costly impact to the employer. 

Despite claimants' arguments, the Commission found that PERB training is not explicitly 
required by the test claim statutes or regulations and, thus, is not a state-mandated activity. 
However, because of the complex process and procedural requirements of the PERB regulations, 
staff finds that developing and providing training for employees charged with responsibility for · 
responding to PERB administrative actions, including attorneys, supervisory and management 
personnel on a one-time per employee basis, is the most reasonable method of complying with 
the mandate. Staff further finds that establishment of procedures and systems for handling 
PERB matters, including calendaring, docketing and file management systems are the most 
reasonable method of complying with the mandate. 

Therefore, staff recommends approval of the one-time activities as modified by staff. 

Ongoing Activities 

The claimant proposed the following ongoing activities (normal text), and staff proposes the 
following clarifying changes (strikeout and underline), as discussed below: 

Agency Shop Agreements Established by Signed Petition and Election (Gov. Code, § 3502.5, 
subd. (b).) 

Deduct from employees' wages the payment of dues or service fees required pursuant to · 
an agency shop arrangement and transmit such fees to the employee organization. 

On a monthly basis. receive from the employee verify aBEl file :Proof of lieu payments in 
the sum equal to the dues, initiation fees or agency shop fees, reeeiveEl ifem the 
efBf!leyee, made to a charitable organization pursuant to Government Code section 
3502.5, subdivision (c), as required by JIUFSl:IElflt te an agency shop arrangement 
established by signed petition and election pursuant to Government Code section 3502.5, 
subdivision (b). 

Staff reviewed claimant's proposed language and comments filed by the DOF.8 DOF states that 
the plain language of the test claim legislation only requires that local agencies receive proof that 
in lieu fee payments have been made; therefore verifying and filing this information should not 
constitute reimbursable activities. Staff agrees; and strikes "verify and file" and makes other 
technical changes to conform the proposed activity to the test claim statute. 

Scope of Reimbursable State-Mandated PERB Activities 

In its quasi-judicial capacity to resolve employer-employee disputes, PERB has several powers 
and duties, including the ability to ''hold hearings, subpoena witnesses, administer oaths, take the 
testimony or deposition of any person, and ... to issue subpoenas duces tecum to require the 

8 See Exhibits C and D. 

7 



production and examination of any employer's or employee organization's records, books, or 
papers relating to any matter within its jurisdiction. To implement the test claim statutes, PERB 
procedures are implemented through regulations, setting forth detailed procedures for conducting 
initial administrative hearings and administrative appeals of those decisions to the five-member 
PERB itself, including such matters as time and manner of filing complaints, investigations, 
subpoenas, depositions, conduct of hearings, rules of evidence, briefs, oral arguments, 
transcripts, decisions, reconsiderations and appeals. 

The Commission found that the local public agency employer is required to engage in the 
activities set forth in the PERB procedures when cases are filed with PERB by an entity other 
than the public agency employer. However, the Commission found that where a local public 
agency employer initiates a charge or appeal with PERB, that decision is discretionary and thus 
does not mandate any of the PERB procedures. 

Claimant proposed the following language to define the scope of reimbursable state-mandated 
PERB activities: 

3, When a person or entity other than the public entity files with the PERB an unfair 
practice charge, unit determination, representation by an employee organization, petitiea 
fur iajanetive relief, recognition of an employee organization, or an election request, or 
the public agency employer is ordered by PERB to join in a matter, the following · 
activities are reimbursable: 

Staff recommends deletion of"petition for injunctive relief' because it is inconsistent with the 
Commission's Statement of Decision. The claimant sought reimbursement for staffing, 
preparing for, and representing the local public agency in administrative or court proceedings 
regarding disputes as to management, supervisory and confidential designations, which are 
excluded from agency shop arrangements. The Commission found that the plain language of the 
test claim statutes and regulations do not require the local public agency employer to perform 
any activities with regard to superior or appellate court appeals of final PERB decisions. 
Therefore, these costs are not subject to article XIII B, section 6. 

Claimant propo.sed the following language to obtain reimbursement for conferences and hearings 
before PERB Board agents and Administrative Law Judges: · 

c. Preparation for conferences and hearings before PERB Board agents and PERB 
Administrative Law Judges including, but not limited to, preparation of briefs, 
documentation and evidence, exhibits, witnesses and expert witnesses. 

In the draft staff analysis, staff added a citation to California Code of Regulations, title 8, section 
32170. 

On May 11, 2009, CSAC and the League requested that the proposed parameters and guidelines 
be clarified to include as reimbursable costs preparation for and participation in informal 
conferences. The CSAC/League letter states: 

Under the PERB process, a Board agent may conduct an informal conference to clarify 
issues and explore the possibility of a voluntary settlement. Cities and counties are not 
given the option of whether to attend and participate in these informal conferences. 
Instead, they are 'directed to attend' by the Board agent. 
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In practice, informal conferences are a routine part of the unfair practices charge process. 
PERB's guidance on how to file an unfair practice charge notes that the next step after 
issuance of a complaint is the informal conference. The guidance states that after a Board 
agent issues a complaint, the case 'will then proceed to an informal settlement 
conference.' 

The Statement of Decision finds that the PERB regulations set forth detailed procedures for 
conducting initial administrative hearings and administrative appeals of those decisions to the 
five-member PERB itself, including such matters as time and manner of filing complaints, 
investigations, subpoenas, depositions, conduct of hearings, rules of evidence, briefs, oral 
arguments, transcripts, decisions, reconsiderations and appeals. · 

The Commission found that the local public agency employer is required to engage in the 
activities set forth in the PERB procedures when cases are filed with PERB by an entity other 
than the public agency employer. The reimbursable activities detailed in the Statement of. 
Decision cite regulations that authorize PERB Board agents to conduct informal conferences to 
clarify issues and explore the possibility of a voluntary settlement for matters involving 
representation issues (Cal. Code Regs., tit. 8, §§ 32170 and 60030). However, section 32650 
which provides for an informal conference that is part of the investigatory process for unfair 
practice charges is not cited, although specifically pied. 

Staff agrees with CSAC and the League that it is necessary to clarify whether informal 
conferences on unfair practice charges are reimbursable. 

Based on the Commission's finding that the public agency employer is required to engage ill the 
activities set forth in the PERB procedures, staff finds that "preparation for and participation in 
an informal conference" on an unfair practice charge filed by a person or entity other than the 
public agency employer, is the most reasonable method for the public agency employer to · 
engage in the activities set forth in the PERB procedures. Therefore, staff recommends approval 
of this activity and staffs proposed clarifying changes to reimbursable activity3.c., as stated 
below: 

c. Preparation for and participation in informal conferences wul llemogs as required by 
ill.1Y_9efefePERB Board agents and PERB Administrative Law Judges to clarify issues 
and explore the possibilitv of a voluntary settlement including, but not limited to, 
preparation of briefs, documentation and evidence, exhibits, witnesses and expert 
witnesses. (Cal.Code Regs .. tit.8,s § 32170. subd. (e) and§ 32650) 

Staff also eliminated "and hearings" because it duplicates reimbursable activity 3.f. below. 

Preparation for and Participation in any PERB Hearing 

f. Preparation for and participation in any hearing as required by any PERB Board 
agent, PERB Administrative Law Judge, or the five-member PERB, including 
preparation of witnesses, evidence, exhibits, expert witnesses, witttesses, and briefs. 
(Cal. Code Regs .. tit. 8. §§ 32168, 32170. 32175. 32176, 32180. 32205, 32206, 
32207,32209,32210,32212.32310,32315.32375.32455,32620.32644.32649, 
32680. 32980, 60010, 60030. 60050 and 60070); and 
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Claimant requests reimbursement for the activity'of"preparation" for PERB hearings ... 
because ''preparation for a hearing" is the most reasonable method of complying with the 
mandate to participate in a PERB hearing. 

DOF commented that preparation for hearings is not a new activity, as local agencies previously 
prepared similar documentation for court hearings under the process in place for resolution of 
unfair labor practice cases prior to enactment of the test claim language.9 

Staff disagrees. The PERB decision-making process is quasi-judicial and is not identical to the 
procedures for responding to Writs of Mandate. There are specific PERB procedural regulations, 
which the Commission determined to be reimbursable. These are not the same as local rules of 
court. These regulations require local agency representatives to be prepared for any hearing as 
required by any PERB agent, Administrative Law Judge, General Counsel, or the five-member 
PERB. 

Claimant explains that the ease with which unions and employees can file charges with the 
PERB as compared to filing court petitions results in a substantial increase in the number of 
filings to which the employers must respond ... the procedures for responding to Writs of 
Mandate are generally less burdensome and time consuming for employers than the multi
layered administrative procedures required under the PERB's regulations .... 10 Based on 
claimant's contentions, staff finds that the activity of"preparation for hearing" is the most 
reasonable method of complying with the mandate to ''participate in a PERB hearing." 
Therefore, staff recommends approval of this activity. 

For this activity, the Commission's decision includes the following regulatory citations: 
California Code of Regulations, title 8, sections 32I68, 32I 70, 32I 75, 32176, 32180, 32205, 
32206,32207,32209,32210,322I2,32310,323I5,32375,32455,32620,32644,32649,32680, 
32980, 60010, 60030, 60050 and 60070 and staff proposes adding these citations to the proposed 
parameters and guidelines. . 
All of these regulations were added or amended by Register 2001, Number 49 and were 
determined to be reimbursable by the Commission. On May I 0, 2006, regulation sections · 
600I 0, 60030, 60050, and 60070 related to petitions for board review were repealed by Register 
2006, Number 15. Because of this repeal, staff proposes to add clarifying language to the 
parameters and guidelines that will state effective May I I, 2006, activities related to petitions for 
board review that are based on former sections 60010, 60030, 60050, 60070 are not 
reimbursable. (See Non-Reimbursable Activities, discussed below.) 

Repeal and Renumbering of Regulations 

Generally, the same rules of statutory construction apply when interpreting administrative 
regulations as apply when interpreting statutes. (Cal. Drive-In Restaurant Assn. v. Clark (1943) 
22 Cal.2d 2~7, 292.) Education Code section 3 provides: "[t]he provisions of this code, insofar 
as they are substantially the same as existing statutory provisions relating to the same subject 
matter, shall be construed as restatements and continuations, and not as new enactments." This 
is in accordance with the California Supreme Court decision, which held that "[ w ]here there is an 
express repeal of an existing statute, and a re-enactment of it at the same time, or a repeal and a 

9 See Exhibit C. 
10 See Exhibit D. 
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re-enactment of a portion of it, the re-enactment neutralizes the repeal so far as the old law is 
continued in force. It operates without interruption where the re-enactment takes effect at the 
same time." (In re Martin's Estate (1908) 153 Cal. 225, 229.) 

The proposed parameters and guidelines did not include citations to new regulatory sections that 
were alleged to be the reenactment of sections 60010, 60030, 60050, and 60070 of the PERB 
regulations. Therefore, staff makes no findings on the potential reenactment of sections 60010, 
60030, 60050, and 60070. 

Non-Reimbursable Activities 

Staff recommends adding a section identifying Non-Reimbursable Activities. The 
Commission's decision identifies activities initiated by a public agency that are not state
mandated activities. Staff recommends that this list .be included following identification of 
reimbursable activities. In the final proposed parameters and guidelines, staff cited to PERB 
regulation section 32650 (informal conferences for unfair practice charges) under Non
Reimbursable activity 1. a, "File an unfair practice charge. Staff also recommends adding to this 
list, exclusions for peace officers as defined in Penal Code section 830.1 and activities based on 
regulations sections 60010, 60030, 60050, and 60070. And also in the final version, staff 
corrected the effective date to read "May" instead of"June" in C.3. 

C. Non-Reimbursable Activities 

1. The following activities initiated by the local public agency are not state-mandated 
acti vi ti es: 

a. File an unfair practice charge (Cal. Code of Regs .. tit. 8. §§ 32602. 32604. 32615, 
32621.32625.32650) 

b. Aooeal of a ruling on a motion (Cal. Code of Regs .• tit. 8, § 32200); 

c. Amend complaint (Cal. Code of Regs .. tit. 8. §§ 32625. 32648); 

d. Appeal of an administrative decision. including request for stay of activity and appeal 
of dismissal (Cal. Code of Regs., tit. 8. §§ 32350. 32360, 32370, 32635, and 60035); 

e. Statement of exceptions to Board agent decision (Cal. Code of Regs .. tit. 8, § 32300); 

f. Request for reconsideration (Cal. Code of Regs., tit. 8, § 32410); and. 

g. Request for injunctive relief(Cal. Code of Regs., tit. 8. § 32450). 

2. Sections 3501. 3507.1and3509 of the Government Code do not aoolyto persons who are 
peace officers as defined in section 830.1 of the Penal Code. Therefore. increased costs 
related to peace officers are ineligible for reimbursement Under this program. (Gov. Code, § 
3511.) . 

3. Effective May 11. 2006. activities related to petitions for board review pursuant to former 
sections 60010. 60030. 60050. and 60070 of California Code of Regulations. title 8. are not 
reimbursable. 
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Staff Recommendation 

Staff recommends that the Commission adopt the final proposed parameters and guidelines, as 
·modified by staff, beginning on page 13. 

Staff also recommends that the Commission authorize staff to make any non-substantive, 
technical corrections to the parameters and guidelines following the hearing. 
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Hearing: May 29, 2009 
File: Mand n tes/2001/0 l -TC-30/PsGs/FSAProposedPsGs-

PROPOSED PARAMETERS AND GUIDELINES, 
AS MODIFIED BY STAFF 

LBesl f:rlJ~·e."ltmeHt Employment RelstiBH5 
Ql TC 3Q 

City and Celiftty ef SaemmeRte, Claimants 

Government Code Sections 3502.5 and 3508.5 

Statutes 2000, Chapter 901 (SB 739) 

California Code of Regulations, Title 8, Sections 31QQQ te eHi3Q 32132. 32135, 32140, 32149, 
32150,32160,32168,32170,32175,32176,32180,32190,32205,32206,32207,32209,32210, 
32212,32310,32315,32375,32455,32620.32644,32649,32680,32980,60010,60030,60050, 

60070 

I. 

Register 2001, Number 49 

Local Government Employee Relations 
OJ-TC-30 

City of Sacramento and County of Sacramento, Claimants 

SUMMARY OF THE MANDATE 

The test claim legislatiea statute amended the Meyers-Milias-Brown Act (hereinafter the 
"MMBA") regarding employer-employee relations between local public agencies and their 
employees. The test claim legislatiea statute and its attendant regulations created an additional 
method for creating an agency shop arrangement, and expanded the jurisdiction of the Public 
Employment Relations Board (hereinafter "PERB") to include resolving disputes and enforcing 
the statutory duties and rights of those public employers and employees subject to the MMBA. 

On December 4, 2006, the Commission on State Mandates found that the test claim statute and 
regulations impose a abe·1e refereaeee test elaim was a partially reimbursable state-mandateg 
program on local agencies for the following activities: 

1. Deduct from an employees' wages the payment of dues or service fees required 
pursuant to an agency shop arrangement that was established under subdivision (b) of 
Government Code section 3502.5, and transmit such fees to the employee 
organization. (Gov. Code § 3508.5, subd. (b)). 

2. Receive from the employee any proof of in lieu fee payments made to charitable 
organizations required pursuant to an agency shop arrangement that was established 
under subdivision (b) of Government Code section 3502.5. (Gov. Code,§ 3502.5, 
subd. (c)). 
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3. · Follow PERB procedures in responding to charges and appeals filed with PERB, by 
an entity other than the local public agency employer, concerning an unfair labor 
practice, a unit determination, representation by an employee organization, 
recognition of an employee organization, or election. Mandated activities are: 

a. Q}lrocedures for filing documents or extensions for filing documents with PERB. 
(Cal.Code Reg., tit. 8, §§ 32132, 32135 (Register 2001, No. 49)); 

b. Q}lroof of service. (Cal. Code Regs., tit. 8, § 32140 (Register 2001, No. 49)); 

c. rP.esponding to subpoenas and investigative subpoenas. (Cal. Code Regs., tit. 8, 
§§ 32149, 32150 (Register 2001, No. 49)); 

d. i<Gonducting depositions. (Cal. Code Regs., tit. 8, § 32160 (Register 2001, No. 
49)); 

e. Q}larticipate in hearings and responding as required by PERB agent, PERB 
Administrative Law Judge, or the five-member PERB. (Cal. Code Regs., tit. 8, §§ 
32168,32170,32175,32176,32180,32205,32206,32207,32209,32210,32212, 
32310,32315,32375,32455,32620,32644,32649,32680,32980,60010,60030, 
60050 and 60070 (Register 2001, No. 49)); and 

f. Wiling and responding to written motions in the course of the hearing. (Cal. Code 
Regs. tit. 8, § 32190~ (Register 2001, No. 49.) 

II. ELIGIBLE CLAIMANTS 

Any county, city, or city and county, special district or other local agency subject to the 
jurisdiction of PERB that incurs increased costs as a result of this reimbursable state-mandated 
program is eligible to claim reimbursement of those costs. However. the City of Los Angeles 
and the County of Los Angeles are not eligible claimants because they are specifically excluded 
from PERB jurisdiction pursuant to Government Code section 3507. 

III. PERIOD OF REIMBURSEMENT 

Government Code section 17557 states that a test claim shall be submitted on or before June 30 
following a given fiscal year to establish eligibility for reimbursement for that fiscal year. The 
test claim for this mandate was filed by the test claimants, the County of Sacramento and the 
City of Sacramento, on August 1, 2002. Therefore, the period of reimbursement begins on 
July 1. 2001. 

Actual costs for one fiscal year shall be included in each claim. estimated eests far the 
s\ibseEllieat year may be iHellided ea the same elaim, if ~fllieable. Pursuant to Government 
Code section 17561, subdivision (d)(l)(A), all claims for reimbursement of initial fiscal year 
costs shall be submitted to the State Controller within 120 days of the issuance date for the 
claiming instructions. 

If the total costs for a given year do not exceed $1,000, no reimbursement shall be allowed, 
except as otherwise allowed by Government Code section 17564. 
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IV. REIMBURSABLE ACTIVITIES 

To be eligible for mandated cost reimbursement for any given fiscal year, only actual costs may 
be claimed. Actual costs are those costs actually incurred to implement the mandated activities. 
Actual costs must be traceable and supported by source documents that show the validity of such 
costs, when they were incurred, and their relationship to the reimbursable activities. A source 
document is a document created at or near the same time the actual cost was incurred for the 
event or activity in question. Source documents may include, but are not limited to, employee 
time records or time logs, sign-in sheets, invoices and receipts. 

Evidence corroborating the source documents may include, but is notlimited to, time sheets, 
worksheets, cost allocation reports (system generated), purchase orders, contracts, agendas, 
calendars, and declarations. Declarations must include a certification or declaration stating, "I 
certify (or declare) under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct," and must further comply with the requirements of Code of Civil 
Procedure section 2015.5. Evidence corroborating the source documents may include data 
relevant to the reimbursable activities otherwise reported in compliance with local, state, and 
federal government requirements. However, corroborating documents cannot be substituted for 
source documents. 

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable 
activities identified below. 

Claimants may use time studies to support salary and benefit costs when an activity is task
repetitive. Time study usage is subject to the review and audit conducted by the State 
Controller's Office. 

For each eligible claimant, the following activities are eligible for reimbursement: 

A. One Time Activities 

1. Establish procedures and documentation for deduction from employees' wages the 
payment of dues, or service fees, including transmittal of such payments. and handling 
proof of in lieu fee payments made to charitable organizations as required by the agency 
shop agreement pursuant to Government Code sections 3502.5, subdivisions (b) and (c). 
as apprepriate reqHired pliFSliafit te EIB ageftey seep agreemeat. 

2. Develop and provide training for employees charged with responsibility for responding to 
PERB administrative actions, including attorneys, supervisory and management 
personnel. (One time per employee). 

3. BstablisbmeHt efEstablish procedures and systems for handling ef.PERB matters, 
including calendaring, docketing and file management systems. 

!h. On-Going Activities 

1. Deduct from employees' wages the payment of dues or service fees required pursuant to 
an agency shop arrangement that was established under subdivision (b) of Government 
Code section 3502.5. and transmit such fees to the employee organization. (Gov. Code, 
§, 3508.5, subd. (b).) 
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2. On a monthly basis. rReceive, verify anEl :Hie from the employee proof of in lieu fee 
payments, reeeiYeS fF0ffi the 6Hl:fll0~'ee, made to charitable organizations pursuant to an 
agency shop arrangement that was established by signed petition and election in · 
Government Code section 3502.5. subdivision (b). (Gov. Code, § 3502.5, subd. (c).). 

3. When a person or entity other than the public entity files with the PERB an unfair la0er 
practice charge, unit determination, representation by an employee organization, fletitiea 
fer injimetive relief, recognition of an employee organization, or an election request, or 
the public agency employer is ordered by PERB to join in a matter, the following 
activities are reimbursable: 

a. fl".iling documents or reguests for extension of time to file documents with PERB~ 
(Cal. Code Regs., tit.8, §§ 32132, 32135); 

b. }2Proof of service, including mailing and service costs~ (Cal. Code Regs., tit. 8, § 
32140); 

c. QPteparation for and participation in informal conference~.JIREl heariags fill 
reguired by any t3efet:e PERB Board agents and PERB Administrative Law 
Judges to clarify issues and explore the possibility of a voluntary settlement 
including, but not limited to, preparation of briefs, documentation and evidence, 
exhibits, witnesses and expert witnesses.,...(Cal. Code Regs., tit.8, §§ 32170. subd. 
Ce) and 32650~); 

d. rResponding to subpoenas and investigative subpoenas, including the time spent 
obtaining the information or documentation requested in the subpoena, and 
copying and service charges~ (Cal. Code Regs., tit. 8, §§ 32149. 32150); 

e. !+he conduct of depositions, including service of subpoenas, deposition reporter 
and transcription fees, expert witness fees, preparation for the deposition and the 
time of any governmental employee or attorney incurred in the conduct of the 
deposition~ (Cal. Code Regs .. tit. 8. § 32160); 

f. oPreparation for and participation in any hearing as required by any PERB Board 
agent, PERB Administrative Law Judge, er the five-member PERB, or the General 
Counsel, including preparation of answer to complaint or answer to amendment. 
witnesses, evidence, exhibits, expert witnesses, witResses, statements1·2. stipulated 
facts3 and informational briefs, oral argument. response to exceptions, response to 
administrative appeal or compliance matter. 

Effective July l. 2001 through May 10, 2006: California Code of Regulations, title 
8. §§ 32168. 32110. 32175. 32176. 32180. 32205. 32206. 32201. rn.4 3221 o. 

1 Section f 32206. 
2 

Section f 32455.:... preparation of written position statements or other documents filed with the 
General Counsel. 
3 Section §-32207. 
4 

Correction of the transcript requires filing of a motion; the citation to this motion has been 
moved to subdivision (g). 
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32212.32310.32315,32375,32455.32620,32644.32649.32680,32980,60010. 
60030, 60050, and 60070. (Register 2001. No. 49). 

Effective May 11. 2006: California Code of Regulations, title 8, §§ 32168, 32170. 
32175,32176,32180:32205.32206,32207. 32210,32212.32310,32315,32375, 
32455. 32620. 32644. 32649. 32680, 32980. (Register 2001, No. 49). 

Effective May 11. 2006. responses to petitions for board review pursuant to former 
sections 60010, 60030, 60050, and 60070 'of the California Code of Regulations. 
title 8, are not reimbursable. (Register 2006, No. 15.) 

g. The preparation. research. and filing of motions, including correction of transcript 
and responding to written motions in the.course ofa hearing and immediately after. 
(Cal. Code Regs .. tit. 8. § 32190, 32209). 

C. Non-Reimbursable Activities 

l. The following activities initiated by the local public agency are not state-mandated 
activities: 

a. fll.ile an unfair practice charge (Cal. Code of Regs .. tit. 8, §§ 32602. 32604. 32615, 
32621. 32625. 32650); 

b. aAppeal of a ruling on a motion (Cal. Code of Regs .. tit. 8, § 32200); 

c. aAmend complaint (Cal. Code of Regs .. tit. 8. §§ 32625, 32648); 

d. aAppeal of an administrative decision. including request for stay of activity and 
appeal of dismissal (Cal. Code of Regs .. tit. 8. §§ 32350, 32360, 32370, 32635. and 
60035); 

e. sStatement of exceptions to Board agent decision (Cal. Code of Regs., tit. 8, § 
32300); 

f. rReguest for reconsideration (Cal. Code of Regs .. tit. 8. § 32410); and. 

g. rReguest for injunctive relief (Cal. Code of Regs .. tit. 8. § 32450). 

2. Sections 3501. 3507.l and 3509 of the Government Code do not apply to persons who are 
peace officers as defined in section 830.1 of the Penal Code. Therefore. increased costs 
related to peace officers are ineligible for reimbursement under this program. (Gov. 
Code.§ 3511.) 

3. Effective ~May 11. 2006, activities based on former sections 600 I 0, 60030, 60050. 
and 60070 of California Code of Regulations, title 8, are not reimbursable. 

V. CLAIM PREPARATION AND SUBMISSION 

Each of the following cost elements must be identified for the reimbursable activities identified 
in section IV of this document. Each reimbursable cost must be supported by source 
documentation as described in section IV. Additionally, each reimbursement claim must be filed 
in a timely manner. 

A. Direct Cost Reporting 

Direct costs are those costs incurred specifically for reimbursable activities. The following direct 
costs are eligible for reimbursement. 
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-!-,Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job classification, 
and productive hourly rate (total wages and related benefits divided by productive hours). 
Describe the specific reimbursable activities performed.and the hours devoted to each 
reimbursable activity performed. 

~ 1. Materials and Supplies 

Report the cost of materials and supplies that have been consumed or expended for.the 
purpose of the reimbursable activities. Purchases shall be claimed at the actual price after 
deducting discounts, rebates, and allowances received by the claimant. Supplies that are 
withdrawn from inventory shall be charged on an appropriate and recognized method of 
costing, consistently applied. 

~2. Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities. If the contractor bills for time and materials, report the number of hours spent on 
the activities and all costs charged. If the contract is a fixed price, report the services that 
were performed during the period covered by the reimbursement claim. If the contract 
services were also used for purposes other than the reimbursable activities, only the pro-rata 
portion of the services used to implement the reimbursable activities can be claimed. Submit 
contract consultant and invoices with the claim and a description of the contract scope of 
services. 

+.3. Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 
necessary to implement the reimbursable activities. The purchase price includes taxes, 
delivery costs, and installation costs. If the fixed asset or equipment is also used for purposes 
other than the reimbursable activities, only the pro-rata portion of the purchase price used to 
implement the reimbursable activities can be claimed.· 

M. Travel 

Report the name of the employee traveling for the purpose of the reimbursable activities. 
Include the date of travel, destination point, the specific reimbursable activity requiring 
travel, and related travel expenses reimbursed to the employee in compliance with the rules 
of the local jurisdiction. Report employee travel time according to the rules of cost element 
A. I, Salaries and Benefits, for each applicable reimbursable activity. 

B. Indirect Cost Rates 

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than one 
program, and are not directly assignable to a particular department or program without efforts 
disproportionate to the result achieved. Indirect costs may include (1) the overhead costs of the 
unit performing the mandate; and (2) the costs of the central government services distributed to 
the other departments based on a systematic and rational basis through a cost allocation plan. 

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in 
the 2 CFR Part 225 (Office of Management and Budget (OMB) Circular A-87). Claimants have 
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the option of using l 0% oflabor, excluding fringe benefits, or preparing an Indirect Cost Rate 
Proposal (ICRP) ifthe indirect cost rate claimed exceeds 10%. 

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in . 
2 CFR Part 225. Appendix A and B (OMB Circular A-87 Attachments A and B)) and the indirect 
shall exclude capital expenditures and unallowable costs (as defined and described in 2 CFR Part 
225, Appendix A and B (OMB Circular A-87 Attachments A and B).) However, unallowable 
costs must be included in the direct costs if they represent activities to which indirect costs are 
properly allocable. 

The distributions base may be (I) total direct costs (excluding capital expenditures and other 
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and 
wages, or (3) another base which results in an equitable distribution. 

In calculating an ICRP, the claimant shall have the choice of one of the following 
methodologies: 

VI. 

I. The allocation of allowable indirect costs (as defined and described in 2 CRF Part 
225, Appendix A and B (OMB Circular A-87 Attachments A and B)) shall be 
accomplished by (I) classifying a department's total costs for the base period as 
either direct or indirect, and (2) dividing the total allowable indirect costs_(net of 
applicable credits) by an equitable distribution base. The result of this process is 
an indirect cost rate which is used to distribute indirectcosts to mandates. The 
rate should e expressed as a percentage which the total amount allowable indirect 
costs bears to the base selected; or 

2. The allocation of allowable indirect costs (as defined and described in 2 CFR Part 
225, Appendix A and B COMB Circular A-87 Attachments A and B)) shall be 
accomplished by (I) separate a department into groups, such as divisions or 
sections, and then classifying the division's or section's total costs for the base 
period as either direct or indirect, and (2) dividing the total allowable indirect 
costs (net of applicable credits) by an equitable distribution base. The result of 
this process is an indirect cost rate that is used to distribute indirect costs to 
mandates. The.rate should be expressed as a percentage which the total amount 
allowable indirect costs bears to the base selected. 

RECORDS RETENTION 

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual 
costs filed by a local agency or school district pursuant to this chapter5 is subject to the initiation 
of an audit by the State Controller no later than three years after the date that.the actual 
reimbursement claim is filed or last amended, whichever is later. However, if no funds are 
appropriated or no payment is made to a claimant for the program for the fiscal year for which 
the claim is filed, the time for the Controller to initiate an audit shall commence to run from the 
date of initial payment of the claim. All documents used to support the reimbursable activities, 
as described in Section IV, must be retained during the period subject to audit. If an audit has 
been initiated by the Controller during the period subject to audit, the retention period is 
extended until the ultimate resolution of any audit findings. 

5 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code. 
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VII. OFFSETTING SAVINGS REVENUES AND REIMBURSEMENTS 

Any offsets effsettiRg saYiRgs the claimant experiences in the same program as a result of the 
same statutes or executive orders found to contain the mandate shall be deducted from the costs 
claimed. In addition, reimbursement for this mandate received from any federal, state or non- . 
local source shall be identified and deducted from this claim. 

VIII. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parameters and guidelines from the Commission, to assist local agencies 

· and school districts in claiming costs to be reimbursed. The claiming instructions shall be 
derived from the test claim decision and the parameters and guidelines adopted by the 
Commission. 

Pursuant to Government Code section 17561, subdivision (d)(l)(A), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, based upon parameters and guidelines adopted by the Commission. 

IX. REMEDIES BEFORE THE COMMISSION 

Upon the request of a local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized state agency for 
reimbursement of mandated costs pursuant to Government Code section 175 71. If the 
Commission determines that the claiming instructions do not conform to the parameters and 
guidelines, the Commission shall direct the Controller to modify the claiming instructions to 
conform to the parameters and guidelines as directed by the Commission. 

In addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557, subdivision (a), an!'.f California Code of Regulations, title 2, section 1183.2. 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the legal and factual 
basis for the parameters and guidelines. The support for the legal and factual findings is found in 
the administrative record for the test claim. The administrative record, including the Statement 
of Decision, is on file with the Commission. 
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Exhibit A 

BEFORE TiiE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM: 
. . 

Government Code Sections 3500, 3500.5, 3501, 
3502.5, 3507.1, 3508.5, 3509, 3510, and 3511; . . 

California Code of Regulations, Title 8, Sections 
31001-61630; 

Statutes 2000, Chapter 901; 

Filed on August 1, 2002 by the City ·of 
Sacramento and the County of Sacramento, 
Claimants. 

Case No.: Ol-TC-30 , 

Local Government Employment Relations 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 17500 
ETSEQ.; CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, DMSION 2, 
CHAPTER 2.5, ARTICLE 7 

(Adopted on December 4, 2006) 

STATEMENT OF DECISION 

The Commission. on State Mandates ("Commission") heard and decided this test claim during 
a regularly scheduled hearing on December 4, 2006. Pamela Stone, John Liebert, Ed Tackach, 
Dee Contreras, and Krista Whitmii.ri appeared on behalf of City of Sacramento and County of 
Sacramento, claimants. Susan Geanacou, Donna Ferebee, Carla Castaneda, and Wendy Ross 
appeared on behalf of Department of Finance. 

The law awlicable to the Commission's determination ofa reimbursable state-mandated 
prograin is article XIII B, section 6 of the California Constitution, Government Code section 
17500 et seq., and related case law. 

At the hearmg, the Commission adopted the staff analysis to partially approve this test claim 
by a vote .c:if 6-0. · 

Summary:of¥.indings , . 

This test claim addresses s'tatutes'that amended the Meyers-Milias"arown Act (hereafter 
"f\.1l\1BA"), regarding employer-emplciyee relations between local·public agencies and their 
employees. The test claim statutes ·authorize an additional method for creating an agency shop 
arrangement and expand the jurisdiction of the Public Employment Relations Board (hereafter 
"PERB") to include resolving disputes and enforcing the statutory duties and rights of those 
public employers and employees subject to the MMBA. 

. . 

Under the existing provisions o(:MMBA, the governing body of al0cal public agency is 
required to "meet and confer in good faith" regarding wages, hours, and other terms and 
con.ditions of eII!pJoyment with recognized employee organizations. When agreement is 
reached between the parties, a memorandum of understanding is jointly prepared to present to 
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the governing body for acceptance; if accepted, the memorandum becomes binding on both the 
public employer and employee organization. 

Local agencies are authorized to adopt reasonable rules and regulations, after consultation with 
employee organizations, for administering employer-employee relations under the MMBA. 
Prior to 2001, labor-management disputes under MMBA were resolved through locally 
adopted procedures, and appeals from that process could be made to the courts. Iii 2001, the 
test claim statutes placed enforcement of the :Ml\.1BA under PERB jurisdiction, but excluded 
the Cify of:Los Angeles, the County of Los Angeles, and peace officers from PERB 
jurisdiction. 

The Commission finds that the test claim statutes and.regulations impose a reimbursable state
mandated program on local public agencies within the meaning of article XIII B, section 6 of 
the California Constitution, and Government Code section 17514, for the following activities: 

1. Deduct from employees' wages the payment of dues or service fees required pursuant 
to an agency shop arrangement that was established under subdivision (b) of· 
Government Code section 3502.5, and 1ransmit such fees to the employee organization. 
(Gov. Code§ 3508.5, subd. (b)) 

2. Receive from the employee any proof of in lieu fee payments made to charitable 
organizations required pursuant to an agency shop arrangement that was established 
under subdivision (b) of Government Code section 3502.5. (Gov. Code§ 3502.5, subd. 
(c)) . 

3. Follow PERB procedures in responding to charges and appeals filed with .. PERB, by an 
entity other than the local public agency employer, concerning an unfair labor practice, 
a unit detennination, representation by an employee organimticin, recognition of an 
employee organization, or an election. Mandi!.~d activities are: · 

a. procedures for filing documents or extensions for filing documents with PERB 
(Cal. Code Regs., tit. 8, §§ 32132, ~.2135 (Register.2001, No. 49)); 

' ' 

b. proof of service (Cal. .Code Regs., tit. 8, § 32140 (Register 2001, No. 49)); 

c. · · responding to subpoe.nas and investigative subpoenas (Cat. Code Regs., tit.. 8, 
§§ 32149, 32150 (Register 2001, No. 49)); 

d. conducting depositions (Cal. Code Regs., tit. 8, § 32160 (Register 2001, No. 49)); 

e. participating in hearings and responding as required by PERS agent; PERB 
Administrative Law Judge, or the five-member PBRB (Cal. Code Regs., tit. 8, · 
§§ 32~68, 32170, 32175, 32176;"32180,: 32205, 32206, 32207, 32209, 32210, 
32212,32310;32315132375,32455,32620,32644,32649,32680,32980,60010, 
60030, 60050, and 60070 (Register 2001, No. 49)); and 

f. filing and responding to written motions in the course of the hearing (Cal. Code 
Regs., tit. 8, § 32190 (Register 2001, No. 49)). 

Propo~ition IA, approved by the voters November 1;·2.004, amendcifarticle XIII B, section 6 
of the California Constitution to require that unless ihe Legislature appropriates the full 
payable amount in a fiscal year· for a mandate, the operation of the mandate shall be suspended 
for that fiscal year .. However, section 6, subdivision (b)(S), states that this provision is not 
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applicable to "a requirement to provide or recognize any procedural or substantive protection, 
right, benefit, or employment status of any local.government employee or retiree, or of any 
local government employee organization, that arises from, affects, or directly relates to future, 
current, or past local government employment and that constitutes a mandate subject to this 
section." The Commission finds that subdivision (b)(S) is applicable to this test claim. 

BACKGROUND 

This test claim addresses statutes that amended the MMBA, regarding employer-employee 
relations between local public agencies and their employees. The test claim statutes and 
. regulations authorize an additional method for creating an agency shop 1 arrangement and 
expand the jurisdiction of PERB ·to include resolving disputes and enforcing the statutory . 
duties and rights of those public employers and employees subject to the MMBA. If approved, 
the reimbursement period for this test claim would begin with the 2001-2002 fiscal year, 

The MMBA was enacted in 19682 with the following intent: 

It is th~ purpos~ of this chapter to promote full communication between 
public .employers and their employees J:>y providing a reasonable method of . 
resolving disputes regarding wages, hours, and other terms and conditions of 
employment between public employers and public employee organizations. 
It is also the purpose of this chapter .to promote the improvement of 
persom'lel management and employer-employee relations within tlie various 
public agencies in the State of California by providing a uniform basis for 
recognizing the right of public employees to join organizations of their own 
choice and be represented by those orfanizations in their employment 
relationships with public agencies . . . . . 

. Public agencies covered un.der the MMBA include "every gov~ental subdivision, every 
district, every public and quasi-public corporation, every public agency and public service 
corporation' and every town, city, county, city and county and municipal corporation, whether 
incorporated or not and whether chartered or not," but do not include school districts, a county 
board of education, a county superintendent of schools, or a personnel commission in a school 
district having a specified merit system.4 · . 

Public employees covered under the MMBA include "any person employed by any public 
agency, including employees of the fire departments and fire services of counties, cities, cities 
and counties, districts, and other political subdivisions of the state, excepting thqse persons 
elected by popular vote or appointed to office by the Governor of this state."5 The test claim 

' 1 "Agency shop" means "an arrangement that requires an employee, as a condition of · 
continued employment,. either to join the recognized employee organization, or to pay the 
organization a set'Vice fee in an amount not to exceed the standard initiation fee, periodic dues, 
and general assessments ·of such organization ... " (Gov. Code§ 3502.5, subd. (a)). 
2 Statutes 1968, chapter 1390. 
3 Government Code section 3500, subdivision (a). 
4 Government Code section 3501, subdivision (c). 

'Government Code section 3501, sub!fivision (d). 

103 



statutes, however, specifically exclude peace officers from the J)rovisions, 6 and therefore peace 
officers and their employee organizations are not considered in this analysis. 

Under the existing provisions ofMMBA, the governing body ofa local public agency, or its· 
designee, is required to "meet and confer in good faith" regarding wages, hours, and other 
terms and conditions of employment with recognized employee organizations.7 . When 
agreement is reached between the parties, a memorandum of understanding is jointly prepared 
to present to the governing body for acceptance;8 if accepted, the memorandum becomes 
binding on both the public employer and employee organization for its duration. 9 

Local agencies are·authorized to adopt reasonable rules and regulations, after consultation with 
employee organizations, for administering employer-employee relations under the ~A.10 . 
The test claim statutes established that PERB may adopt rules in areas where a local public 
agency has no rule, 11 and enforce and apply the rules adopted by a local public agency 
concerning unit determinations, representation, recognition, and elections. 12 

An agency shop agreement may be established through negotiation between the local public 
agency employer and a public employee organization which has been recognized as the 
exclusive or majority bargaining agent. 13 The test claim statutes provide an additional method 
for an agency shop arrangement to be established: 

[A)n agency shop arrangement ... shall be placed ·in effect, without a 
negotiated agreement, upon (1) a signed petition of30 percent of the 
employees in the applicable bargaining unit requesting an agency shop 
agreement and an election to implement an agency fee arrangement, and 
(2) the approval of a majority of employees who cast ballots and vote in a 
secret ballot election in favor of the agency shop agreement. The petition 
may only be filed after the recognized employee organization has requested 
the public agency to negotiate on an agency shop arrangement and, 
beginning seven working days aftei the public agency received this request, 

·the two parties have had 30 calendar days to attempt good faith negotiations· 
in an effort to reach agreement. 14 

6 Government Code section 3 511: 
7 Government Code section 3505. 
8 Government Code section 3505.1. 
9 San 'Bernardino Public Employees Assn. v. City of Fontana (1998) 67 Cal.App:4th 1215. 
10 Government Code section 3507. 
11 G~vemment Code section 3509, subdivision (a). 
12 Government Code section 3509, subdivision (c). 
13 Government Code section 3502.5, subdivision (a). 
14 Government Code section 3502.5, subdivision (b). 
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Agency shop arrangements are not applicable to management, confidential, or supervisory 
employees. 15 

.. · 

With regard to agency fee arrangements, the MMBA states that nothin~ shall affectthe right of 
a public employee to authorize a dues deduction from his or her salary. 6 The test claim 
statutes added the following requifement of the employer: 

A public employer shall deduct the payinent of dues or service fees to a 
recognized employee organization as required by an agency shop 
arrangement between the recor,ized employee organization and the public 
employer. (Emphasis added.) 7 

· · . · 
. . 

Prior to 2001, the labor-management disputes under lv1MBA were resolved through locally 
adopted procedures, and appeals from that process could be made to the courts. In 2001, the 
test claim statutes placed enforcement of the lv1MBA under PERB jurisdiction. 18 Thus, a 
complaint alleging any violation oflv1MBA or of any rules adopted by a local public agency 
pursuant to Government Code section 3507 are now resolved by PERB as an unfair practice 
charge, 19 and rules adopted by a local public agency concerning unit determinations, 
representation, recognition, and elections are enforced and applied by PERB. 20 However, the 
City of Los Angeles, the County of Los Angeles, and peace officers as defined in Penal Code 
section 830. l are not Sl,!bject to PERB jurisdiction. 21 

. 

Although the MMBA has not previously been the subject of a test claim, claims for some 
collective bargaining activities under the Educational EmploY,ment Relations Act (BERA) have 
been determined to constitute reimbursable state mandates, as described below. 

Collective Bargaining Under the Educationd/ Employment Relations Act CEERA) 

In the Collective Bargaining Statement of Decision, the Board of Control determined that 
Statutes 1975, chapter 961 (the BERA), constituted a reimbursable mandate. Parameters and 
guidelines were adopted on October 22, 1980, and amended seven times before the decision on 
the next related claim: Collective Bargaining Agreement Disclosure (97-TC-08). 

15 Government Code section 3502.5, subdivision (e), formerly subdivision (c); that provision 
was subsequently amended to delete confidential and supervisory employees (Stats. 2003, 
ch. 311). 
16 Government Code section 3508.5, subdivision (a). 

· 
17 Government Code section 3508.5, subdivision (b). 
18 Government Code section 3510 (amended and renumbered from section·3509 by Stats .. 
2000, ch. 901); PERB is an independent state body, consisting of five members, wi~ 
juri~diction to administer and enforce several California employer-employee relations statutes 
including the MMBA (Gov. Code§§ 3541 andJ541.3). 
19 Government Code section 3509, subdivision (b) .. 
20 Government Code section 3509, subdivision (c). 
21 Government Code sections 3509, subdivision (d), and 351 l. 
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On Marth 26, 1998; the Commission adopted the Statement of Decision for the Collective 
Bargaining Agreement Disclosure test claim. The Commission found that Government Code 
section 3547.5 (Stats. 1991, ch. 1213) and c'alifomia Department of Education Management 
Advisory 92-0 I constitute a reimbursable mandate for requiring K-14 school districts to 
publicly disclose the major provisions of all collective bargaining agreements after 

. negotiations, but before the agreement becomes binding. 

The parameters and guidelines for Collective Bargaining Agreement Disclosure were adopted 
in August 19, 1998, and consolidated with the Collective Bargaining parameters and 
guidelines. The reimbursable activities in the consolidated parameters and guidelines can be 
summarized as follows: · 

• Determination of appropriate bargaining units for representation and 
determination of the exclusive representatives: 

a. Unit determination; 

b. Determination of the exclusive representative. 

• Elections and decertification elections of unit representatives are 
reimbursable in the event the Public Employment Relations Board 
determines that a question of representation exists and orders an election 
held by secret ballot. 

• Negotiations: reimbursable functions include -- receipt of exclusive. 
representative's initial contract proposal; holding of public hearings; 
providing a reasonable number of copies of the employer's proposed 
contract to the public, development and presentation of the initial 

· district contract proposal, negotiation of the contract, reproduction and 
distribution of the final contract agreement. 

• Impasse proceedings: 

a. Mediation; 

b. Fact-finding publication of the findings of the fact-finding panel. · 

• Collective bargaining agreem~nt disclosure. 

• Contract administration and adjudication of contract disputes either by 
arbitration or litigation. Reimbursablefunctions include grievances and 
administration and enforcement of the contract. · 

• Unfair labor practice adjudication process and public notice complaints. 

Agencv Fee Arrangements 

In December 2005,.the Commission approved in part and denied in part a test claim fiied by 
Clovis Unified School District regarding fair share fees by non-union members in California's 
K-14 public schools (Agency Fee Arrangements, OO-TC-17/01-TC-14). In modifying the 
EERA, the test claim statutes required that: 1) employees of K~ 14 school districts must either 
join the selected employee organization or pay such organization a service fee; 2) employees 
who claim a conscientious objection to joining or supporting a union shall not be required to 
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do so but may be required to pay equal amounts to a charitable organization and proof of such 
contribution may be required by the employee organization or the public school employer; 
3) public school employers deduct the amount of the fair share service fee from the wages and 
salary of the employee and pay that amount to the employee organization; and 4) public school 
employers provide the exclusive representative of the employees with the home address of 
each member ofa bargaining unit. The test claim regulations further required the public 
school employer to file an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit within 20 days after a petition is filed to 
rescind or reinstate an agency fee arrangement. 

The Commission concluded that some of the activities did impose a reimbursable state
mandated program on public school employers, as follows: 

• deducting the amount of the fair share service fee and paying that amount to the 
employee organization; 

• providing the exclusive representative of a public employee with the home address of 
each member of a bargaining unit; and 

• . timely filing with PERB an alphabetiCal list containing the names and job titles or 
classifications of the persons employed in the unit. 

Claimant's Position 

The claimant states that there are "substantial activities and costs," that are "well in excess of 
$200.00 per year," which will be undertaken by local governments to comply with the test 
claim statutes and regulations. 22 These costs are "costs mandated by the State" under article 
XIII B, section 6 of the California Constitution, and Government Code sections 17500 et seq. 

Claimant asserts that costs for the following activities will be incurred and are reimbursable: 

1. Engage in separate agency shop negotiations for up to 30 days, pursuant to 
Government Code section 3502.5, subdivision (b), and title 8, California Code of 
Regulations, section 32990, subdivisions (a) and (e). 

2. Process agency shop petitions, pursuant to Government Code section 3502.5, 
subdivision (b), and Department of Industrial Relations (hereafter "DIR") website. 

3. Participate in meetings with petitioning union to discu.~s jointly selecting a neutral 
person or entity to conduct the agency shop election, pursuant to Government Code 
section 3502.5, subdivision (b), and DIR website. 

4. Partidpate in meetings with such neutral person or entity, or the State Conciliation 
Service (hereafter the "Election Supervisor"), and the petitioning union, and endeavor 
to reach an agreement, pursuant to Government Code section 3502.5, subdivision (b), 
and DIR website. 

22 At the time the test claim was filed, Government Code section 17564,.subdivision (a), stated 
that the no test claim or reimbursement claim shall be made unless the claim exceeds $200. 
That section was subsequently modified in Statutes 2002, chapter 1124, to increase the 
minimum to $1,000. If this test claim is approved, any reimbursement Claims must exceed 
$1,000. 
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5. Compile and provide the Election Supervisor the necessary unit employee information 
to verify the 30 percent showing of interest, pursuant to Government Code section 
3502.5, subdivision (b), and DIR website. 

6. Post and distribute notices of election, pursuant to Government Code section 3502.5, 
subdivision (b), and DIR website, 

7. Compile and provide appropriate payroll records for the Election Supervisor, pursilant 
to Government Code section 3502.5, subdivision (b), and.DIR website. 

8. Make available employees to serve as voting place observers, pursuant to Government 
Code section 3.502.5, subdivision (b), and DIR website. 

9. Staff, prepare for, and represent the agency in administrative or court proceedings 
regarding disputes as to management, supervisory and confidential designations (which 
are excluded from agency shop arrangements), pursuant to Government Code section 
3502.5, subdivisions (b) and (e), and procedures of the State Mediation and 
Conciliation Service. 

10. Provide staffing to institute and administer procedures for agency fee deductions and 
transmittal to union, pursuant to Government Code sections 3502.5, subdivision (b), 
and 3508.5, subdivisions (b) and (c). 

11. Institute and administer procedures and documentation for in lieu fee payments of 
conscientious objectors, and transmittal to appropriate charities, pursuant to 
Government Code section 3502.5, subdivisions (b) and (c). 

12. Negotiate with the union concerning the above two procedures, and represent the 
agency in the event of PERB intervention regarding disputes, pursuant to Government 
Code section 3502.5, subdivision (b). · 

13. Process agency shop rescission petitions, pursuant to Governmerit Code section 3502.5, 
subdivision (d). 

14. Participate in PERB's rulemaking process relating to implementation of its jurisdiction 
under the test claim legislation, pursµan,t to Government Code section 3509, 
subdivisions (a), (b), and (c), and PERB's website. 

- . . -

15. Develop and provide training in PERB's rules; procedures and decisions for agency 
supervisory and management. personnel and attorneys. 

16. Respond to appeals made to the PERB of agency actions regarding unit issues, 
representation matters, recognition, elections and unfair practice determinations, 
pursuant to Government Code section 3509; subdivisions (b) and. (c), and title 8, 
California Code of Regulations, sections 60000 and 6Q010 . 

. 17: Respond to, or file, unfair labor practice charges, pursuant to Government Code section 
3509, subdivision (b), and title 8, California Code ofRegulations, sections 32450, 
32455,32602,32603,32615,32620,32621,32625, 32644,32646,32647,and32661. 

18~ Participate in.PERB's investigation of charges, pursuant to title 8, California Code of 
Regulations, sections 32149, 32162, 32980, and 60010. 
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19. Prepare for hearings before PERB Administrative Law Judges inclu.ding, but not 
limited to the preparation of briefs, documentation, exhibits, witnesses and expert 
witnesses, pursuant to title 8, CaJifoinia Code of Regulations, sections 321 SO, 32160, 
32164, 32165,32190, 32205, 32210, 32212, 32647, and 60040. · 

20. Present the agency's case before the PERB's Administrative Law Judge, including 
expert witness fees, increased overtime costs for employee witnesses, closing brief, 
costs of transcripts and travel expenses, pursuant to title 8, California Code of 
Regulations, sections 32170, 32175, 32176, 32178, 32180, 32190, 32206, 32648, 
32649, 32207, 32209, 32230, 32680, 60041, and 60050. · -

21. Represent the agency at proceedings that appeal PERB Administrative Law Judge 
decisions to the Board itself, including travel expenses, pursuant to title 8, California 
Code of Regulations, sections 32200, 32300, 32310, 32315, 32320, 32360, 32370, 
32375, 32410, 32635, and 60035. 

22. Prepare for and rep~esent the agency at appeals of final PERB decisions to superior and 
appellate courtS, pursuant to title 8, California Cod.e of Regulations, section 32500. 

23. Prepare for and represent the agency in superior and appellate court proceedings 
regarding litigation over the test claim legislation's ambiguity and scope, as well as the 
parameters ofthejurisdiction of the PERB. 

:. Claimants, City of Sacramento and-County of Sacramento, filed comments o'n 
-November 19, 2002, in response to the Department of Finance's comments of August 30, 
2002. Claimant City of Sacramento filed comments in response to the draft staff analysis, and 
cl~imant County of Sacramento filed comments in responsll to the Department of Finance's 
comments ofNovember.13, 2006. The issues raised.in those comments are addressed in the 
following analysis. -

Position of Department of Finance 

The Department of Finance states that there are not any state-reimbursable coSts resulting from 
the test claim statutes, for the following reasons: 

• The test claim statutes do not create a new program or higher level of service since, 
pursuant to the language of the statutes, the duties of the local agency employer 
representatives are "substantially similar to the duties and responsibilities ~quired 
under existing collective bargaining enforcement procedures and therefore the costs 
incurred by the local agency employer representatives in performing those duties and -
responsibilities under this chapter are not reimbursable as state-mandated costs." 
Duties that the agencies already perform under the exJsting process include responding 
to unfair labor practice charges, compiling payroll and personnel records, and· 
participating in meetings and negotiations with unions. · 

• Many of the activities listed in the test claim are discretiqnar}' and therefore do not 
qualify as reimbursable state-mandated ·costs, such as creating and providing training 
on the PERB rules and regulations, processing agency shop petitions, participating in 
PERB's rulemaking proce~s, or appealing PERB decisions. 

• The test claim statutes provide for offsetting savings to local agencies since the . 
provisions shift local employers from a process wherein they rely on the court system 
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to litigate unfair labor practice charges to a process where they would rely on PERB for 
those types of decision_s. The costs that the employers would incur through the process 
with PERB would have been incurred if the unfair labor practice claims were still 
being litigated in the court system. To the extent that PERB settles claims before they 
ever reach a courtroom, the provisions within this chapter would result in savings to the 
public agencies. 

The Department of Finance provided additional comments on December 18, 2002, in response 
to claimant;s rebuttal of November 19, 2002, and in response to the draft staff analysis. The 
issues raised in those comments are addressed in the following analysis. 

COMMISSION FINDINGS 

The courts have found that article XIII B, section 6 of the California Constitution23 recoF,izes 
the state constitutional restrictions on the powers of local government to tax and spend. "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased 
financial responsibilities because· of the taxing and spending limitations that articles XIII A 
and XIII B impose."2s A test claim statutes or executive order may impose a reimbursable 
state-mandated profam if it orders or commands a local agency or school district to engage in 
an activity or task.2 In addition, the required activity or task must be new, constituting a "new 
program," and it must create a "higher level of service" over the previously required level of 
service.27 

The courts have defined a "program" subject to article XIII B, section 6, of the California A 
Constitution, as one that carries out the governmental function of providing public services, or 'W' 
a law that imposes unique requirements on local agencies or school districts to implement a 

· 23 Article XIII B, section 6, subdivision (a), (as amended by Proposition IA in November 
2004) provides: "Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local gov~mrrient, the State sliall provide a subvention of funds 

· to reimburse that local government for the costs of the program or increased level of service, 
except that the Legislature may, but need not, provide a subvention of funds for the following 
mandates: (1) Legislative mandates request¢ by the local.agency affected. (2) Legislation 
defining a new .crime or changing an existing definition of a crime: (3) Legislative mandates 
enacted pricir to January_ 1, 1975, or executive orders or regulations initially implementing 
legislation enacted prior to January 1, 1975." 
24 Department of Finanee v. Commission on State Mandates (Kem High School Dist.) (2003) 
30 Cal.4th 727, 735. 
25 County·ofSanDiego v. State ofCalifarnia (1997) 15 Cal.4th 68, 81. 

. 26 Long Beach UnifiedSchool Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 
. . 

27 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 
878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 
44 Cal.3d 830, 835-836 (Lucia Mar). · 
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state policy, but does not apply generally to all residents and entities in the state.28 To 
determine if the program is new or imposes a higher level of service, the test claim legislation 
must be compared with the legal requirements in effect immediately before the enactment of 
the test claim legislation.29 A "higher level of service" occurs when there is "an increase in the 
actuai level or quality of governmental services provided."30 

Finally, the newly required activity or increased level of service must impose costs mandated· 
by the state. 31 

. . 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.32 In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as 
an "equitable remedr to cure the perceived unfairness resulting from political decisions on 
funding priorities. "3 

. · . 

The analysis addresses the following issues: 

• Are the test claim statutes and regulations subject to article XIII B, section 6 of the 
California Constitution? 

• Do the activities mandated by the test claim statutes and regulations constjtute a "new 
program or higher level of service" within the meaning of article XIII B, section. 6 of 
the California Constitution? . 

• Do the activities mandated by the test claim statutes and regulations impose "costs 
. mandated by the state" within the meaning of article XIII B, section 6 of.the California 
. Constitution and Government Code section 17514? 

.. Issue 1: Are the test claim statutes and regulations subject to article XIII B, 
· section 6 of the California Constitution? 

A. Do the Test Claim Statutes or Regulations Mandate Any Activities? 

In order for a test claim statute or executive order to impose a. reimbursable state-mandated 
program under article XIII B, section 6, the language must mandate an activity or task upon 

. . 

28 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874; (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56/(Los Angeles); Lucia 
Mar, supra, 44 Cal.3d 8~0, ~35). 
29 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d 
830, 835. . 
30 San Diego Unified Scha~l Dist., supra, 33 Cal.4th 859, 877~ . 
31 County ofFresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on.State Manfiates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. · ·· 
32 Kinlaw v. State o/California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. 
33 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. State of . 
California (1996) 45 Cal.App.4th 1802, 1817. 
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local governmental agencies. If the language does not mandate or require local agencies to 
perform a task, then article XIII B, section 6 is not triggered.34 

The claimant is requesting reimbursement for activities related to: 1) participation in PERB's 
rulemaking process to implement the test claim statutes; 2) representing the agency in court 
regarding litigation over the test claim statutes' ambiguity and scope; 3) agency shop 
arrangements; 4) agency shop rescissions; 5) dues or service fee deductions; 6) in lieu fee 
payments; 7) PERBjurisdiction and administrative hearings; and 8) representing the agency in 
court appeals of final PERB decisions. 

In the following analysis, where the plain language of the test claim statutes or regulations does 
not require a particular activity, but such activity might reasonably stem from an activity 
approved for reimbursement by the Commission, the Commission can C9nsider claimant's 
request for reimbursement for those activities at the Parameters and Guidelines stage to 
determine whether they are reasonable methods of complying with the mandate pursuant to 
title 2, California Code of Regulations, section 1183 .1, subdivision (a)( 4). 

Rulemaking and Litigation Activities.Regarding the Test Claim Statutes and Regulations 

The Commission finds that participation in PERB's rulemaking process to implement the test 
claim statutes and representing the agency in litigation over "ambiguity" in the test claim 
statutes are not activities required by the test claim statutes or regulations. Participation in 
these activities is discretionary on the part of the local public agency. 

Claimant argues that without participation of the employers in the rulemaking process, the 
regulations would not have addressed the needs of the employers and would have been crafted 
with only the input of the· various unions, resulting in needless expense to all local government 
employers. Nevertheless, the plain language of the test claim statutes contains no provision 
requiring local agencies to participate in the rulemaking process, nor to litigate the test claim 
statutes. Therefore, rulemaking participation and litigation costs are not subject to, or 
reimbursable pursuant to, article XID B, section 6. 

Agency Shop Arrimgement Activities 
(Gov. Code. § 3502.5. 'Subds. (b) & (e)) 

... '" ... 
The test claim statutes modified Government Code section 3502.5 to add a new method for 
creating an agency shop arrangement.· Subdivision (b) states that, in addition to being 
established through negotiation between the local public agency employer and a public . 
employee organization pursuant to subdivision (a), an agency shop· arrangement shall be placed 
in effect upon a signed petitfori of30 percent of the employees in a bargaining unit requesting · 
both an agency shop agreement and an election to implement an agency fee arrangement, and 
the approval cif a majority of employees who cast ballots in favor of the agreement. The 
petition for the agreement may only be filed after the employee organization has requested the 
public agency employer to negotiate on ail agency shqp arrangement, and the parties ~ave had 
30 calendar days t6 attempt good faith negotiations in an effort to reach agreement35 

34 City of Mercedv. State of California (1984) 153 Cal.App.3d 777, 783 (City of Merced). 
35 Government Code section 3502.5; subdivision (b). 
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Subdivision (e) provides that agency shop arrangements are not applicable to management, 
confidential, or supervisory employees.3 

. . 

For agency shop arrangements established pursuant to subdivision (b), the election is 
conducted by a neutral third party jointly selected by the local public agency employer and the 
employee organization. 37 Where the employer and employee organization cannot agree on a 
neutral third party, the Department of Industrial Relations, Division of Conciliation, shall 
conduct the election. 38 · . . . 

Claimant is requesting reimbursement for: I) engaging in separate agency shop negotiations 
for up to 30 days; 2) processing agency shop petitions; 3) participating in meetings with the 
petitioning union to discuss jointly selecting a neutral person or entity to conduct the agency 
shop election; 4) participating in meetings with the neutral person or entity, or the State 
Conciliation Service (Election Supervisor), to reach agreement; 5) compiling and providing 
the Election Supervisor the necessary unit employee information to verify the 30 percent 
showing of interest; 6) posting and distributing notices of election; 7) compiling and providing 
appropriate payroll records. for the Election Supervisor; and 8) making employees available to 
serve as voting place observers. Claimant is also seeking reimbursement for staffing, 
preparing for, li.nd representing the local public agency in administrative or court proceedings 
regarding disputes as to management, supervisory and confidential designations, which are 
excluded from agency shop arrangements. · 

The plain language of the test claim statutes and regulations regarding subdivision (b) agency 
shop arrangements does not require public agency employers to engage in separate agency 
shop negotiations for up fo 30'days. The test claim statutes state that "[t]he petition [for the 

-agency shcip arrangement] may cinly be filed after the recognized employee organization has 
requested the public agency to negotiate on an agency shop arrangement and, beginning seven 
working days after the public agency received this request, the two parties have had 30 
calendar days to attempt good faith negotiations in an effQrt to reach agreement" (Emphasis 
added.) This language does not mandate the filing of a petition or pa!1Y negotiations. 

Claimant states that for the public agency employer to fail to participate in good faith . 
negotiations during the 30-day period is an unfair labor practice, citing title 8, California Code 
of Regulations, section 32603, subdivision (c), which states it shall be an unfairlabor practice 
for a public agericy to "[r]efuse or fiiil to meet and confer in good faith witlt ari. exclusive 
representative as required by Government Code section 3505 or any local rule adopted 
pursuant to Government Code section 3507." Section 3505 requires the local public agency to 
meet and confer in good faith regarding wages, hours and other terms and conditions of 
employment. Nevertheless, for the reasons stated below, the Commission finds that the test 

36 Government Code section 3502.5, subdivision (e), form~rly subdivisio~ (c); that provision 
was subsequently amended to delete confidential and supervisor)' employees .(Stats. 2003, 
ch. 311 ), but the amendment was not pied in the test claim and thus staff'makes no findings 
with regard to it. 
37 Ibid. 
38 Ibid. 
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claim statutes do not require the local public agency employer to engage in agency shop 
negotiations. 

The Third Reading Analysis of Senate Bill No. 739 - the test claim statutes.;_ provide the 
following statements: 

1. Some public agency employers unfairly withhold or refuse agreement 
on agency fee arrangements despite a significant interest demonstrated by 
employees. 

2. The existing MMBA provisions are said to provide employers with an 
unfair veto authority over such arrangements. 

3. This bill provides employees with an alternative process to obtain ari 
agency fee agreement through a fair, democratic process.39 

' 

The California Attorney General has interpreted Government Code section 3502.5, · 
subdivision (b), in an opinion finding that the Department of Industrial Relations may 
conduct an agency shop election during the term of an existing memorandum of · 
understanding (MOU) with an existing agency shop provision ifthat provisiort is first 
rescinded or removed. 4° Citing the Senate Rules Committee Analysis for the test claim 
statutes, noted above, the Attorney General stated: "It is clear from the legislative history 
of section 3502.5 that the employee election procedures of subdivision (b) were added to 
the statute to deal with situations where the negotiated MOU procedures specified in 
subdivision (a) proved to be unsuccessful." (Emphasis added.)41 Opinions of the 
Attorney General, while not binding, are entitled. to. great weight, and in the absence of A 
controlling authority, these opinions are persuasive 'since the legislature is presumed to be • 
cognizant of that construction of the statute.' 42 · · · 

Claimant States in its comments that staff should "consider the fact that agency shop 
arrangements iire no longer juSt the product of MOU negotiations, but under the terms of the 
test claim legislation, can be raised at any time during the term ofari MOU. This new mandate 
vests unions with that right, and requires good faith negotiations in a manner and at a time that 
had never existed prior to the test claim legislatfon."43 However, the subdivision (a) agency 
shop provisions have been in effect since 1981, and nothing in those preexi8ting provisions 

· restricted negotiations to the time period of MOU negotiations. 

39 Senate Rules Committee, Office of Senate Floor Analyses, Third.Reading Analysis of 
Senate Bill Number 739· (1999-2000 Regular Session), as amended May 13, 1999, Page 3. 
40 86 Ops. Cal. Atty. Gen. 169. 
41 Id. at page 4. 
42 Napq Val!,i;yEducator~' Assn. v. Napa Valley Unified School Dist. (1987) 194 
Cal.App.3rd 243, 251. 

43 Comments on Draft Staff Analysis submitted by City of Sacramento, claimant, on 
· November 9, 2006. 
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Thus, in accordance with the Attorney General's opinion, the employer-employee negotiations 
referenced in subdivision (b) are the same negotiations that would occur under subdivision (a), 
but subdivision (b) merely establishes a date when the employee organization may file the 
agency shop petition. If the public agency employer refused to negotiate with the employee 
organization on an agency shop agreement, any resulting "unfair labor practice" would stem 
from subdivision (a) rather than subdivision (b), the test claim statutes. 

Therefore, the Commission finds that the activity of engaging in agency shop negotiations is 
not required of the public agency employer as a result of the test claim statutes. 

The Commission further finds that none of the other activities claimed regarding subdivision 
(b) agency shop arrangements44 are required by the test claim statutes or regulations, since, as 
noted below, no other document that could be considered an "executive order" has been pied 
indicating that any of those other activities are required. · 

Government Code section 17553, subdivision (b), states that: 

All test claims shall be filed on a fonn prescribed by the commission and 
shall contain at least the following elements and documents: · 

· (1) A written narrative that identifies the specific ·sections of statutes or 
executive orders alleged to contain a mandate ... 

(3) (A) The written narrative shall be supported with copies of all of the 
following: 

(i) The test claim statute that includes the bill number or executive order, 
. alleged to impose or impact a mandate. 

The test claim form filed by claimants does not include a cite to a statute,. regulation or 
... executive order requiring the local public agency employer to perform any activities with 
"regard to agen.cy shop. elections. Page 6 of the test claim makes a reference tq the Department. 

: oflndustriaJ..Relations (DIR) website, at htto://www.dir.ca.gov/csmcs/ase-sb739.html. As of 
October 5, 2006, that DIR website displays ''Procedures for mandated agency shop elections," 
last updated April 2005. No actual document :from the website was filed with the test claim, 
however, and the website reference itself cahnot be considered a "document" filed with the test· 
clai~ pursuant to section 17553, subdivision (b)(3). Since those procedures from the website 
- that may otherwise be expected of public agency employers with regard.to subdivision (b) 
agency shop elections - were not pied, the Commission does not have jurisdiction to rrili.ke any 
findings with regard to them. 

In comments on the draft staff analysis, claimant asserts that the public agency employer must 
process agency shop petitions, since "[o]nly'the employer possesses the records necessary for 
compiling the needed information concerning unit employees, in order to ascertain whether the 
30% requirement has been met, and to makeup the required lists of qualified voters." · 

44 
To the extent that any activities claimed here could result from charges filed with PERB, 

those activities are addressed under the "PERB Jurisdiction and Administrative Hearings 
(Gov. Code, § 3509)" heading, infra. · · 
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However, claimant still ha:s not pied a "documenf' upon which the Commission has · 
jurisdiction to make a finding as to whether these activities are State-mandated. 45 

Accordingly, the Commission finds that Government Code section 3502.5, subdivision (b), 
does not .impose any state-mandated aetivities that are subject to article XIII B, section 6. 

Agency Shop R.escission Activities 
(Goy. Code. € 3502.5. subd. (d)) 

Government Code section 3502.5, subdivision (d), provides that an agency shop arrangement 
may be rescinded by a majority vote of all the employees in the unit pursuant to procedures 
specified or other procedures negotiated by the local public agency employer and the 
recognized employee organiza_tion. Pursuant to the test claim statutes, the agency shop 
rescission provisions are now "also applicable to an agency shop agreement placed in effect 
pursuant to subdivision (b)." 

Claimant is requesting reimbursement for "processing" agency shop rescission petitions. 
Although there is no specific requirement in the test claim statutes or regulations to "process" 
agency shop rescission petitions, the test claim regulations contain one provision regarding 
agenpy shop rescissions. Title 8, California Code of Regulations, section 61610, states the 
following: 

Within 20 days following the filing of the petition to rescind~ agency shop 
agreement or provision, the public agency shall file with the [PERB] 
regional office an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit described in the petition a 
as of the last date of the payroll period immediately preceding the date the W 
petition was filed, unless otherwise directed by the Board. 

However, .title 8,' California Code of Regulations, section 61000, states that sections 61000 
et seq. are applicable "only where a public agency has adopted·such provisions as its local rules 
or where all parties fo a representation case agree to be bound by the applicable PERB 
Regulations." Thus, any activities in those regulations flow from the discretionary act of 
adopting them at agreeing to be bound by them, and do not constitute· state-mandated 
activities. 46 

· . • 

Therefore,_Govemment Code section 3502.S, subdivisfon (d), does not impose any 
state-mandated activities thatare.subject to article XIII B, section 6. 

45 At the hearirig, claimants provided a copy of the ''Procedures for mandated agency shop 
elections" from the DIR website, dated December 2; 2006, which ha!! been placed in the 
record. No amendment to the test claim was filed and thus the Commission did not have 
jurisdiction to make any findings on the information provided. 
46 Title 8;.Califomia Code of Regulations, section 61000 has been amended since the test. . . 
claim was filed. However, the amended regulations were not pied and are not addressed m this 
analysis. 

116 



Dues or Service Fee Deductions 
(Gov. Code. § 3508.5. subd. (b)) 

Test claim statute Government Code section 3508.5, subdivision (b), states that "[a] public 
employer shall deduct the payment of dues or serv\ce fees to a recognized employee 
organization as required by an agency shop arrangement between the recognized employee 
organization and the public employer." 

The claimant is requesting reimbursement for costs to provide staffing to institute and 
admfaister procedures for agency fee deductions and their transmittal to the union for agency 
shcip arrangements established pursuant to Government Code section 3502.5, subdivision (b), 
negotiate with the uriion concerning those procedures, and represent the agency in the event of 
PERB intervention regarding disputes. · 

The Commission finds that the plain language of the statutes requires only that the local public 
agency cause the dues or service fees to be deducted from the affected employees' wages and 
transmitted to the union. There is no requirement in the test claim statutes or regulations 

· requiring the agency to institute and administer "procedures," negotiate with the union 
concerning those procedures, or represent the agency in the event of PERB intervention.47 

Thus, Government Code section 3508.5; subdivision (b), 'does impose a state-mandated activity 
. . on the local agency - causing the dues or service fees to be deducted and transmitted to the 

union - which is subject to article XIII B, section 6. 

In Lieu Fee Payments 
. (Gov. Code,€3502.5. subd. (c)) 

Where an ageftcy shop arrangement ha.S been established, Government Code section 3502.5, 
subdivision (c), provides that employees who conscientiously object to joining or financially 
supporting public employee organizations shall ·not be required to join or financially support 
any public employee organization as a condition of employment The test claim statutes made 
this existing provision applicable to agency shop arrangements established'under Government 
Code section 3502.5, subdivision (b). 

Conscientious objectors may be required to pay sums equal to the dues, initiation or agency 
shop fees to a nonreligious, nonlabor charitable fund, in lieu of fees paid to the employee. 
organization. Proof of such payments, if they are required, "shall be made on a monthly basis 
to the public agency as a condition of continued exemption from the requirement of financial 
support to the public employee organization." 

The claimant is requesting ~imbursement for costs to institute and administer procedures and 
· documertatiori for in lieu .fee payments of conscientious objectors .and their transmittal to 
appropriate charities, negotiate '!l'ith the union concerning those procedures, and represent the 
agency in the event of PERB intervention regarding disputes. 

Agency shop arrangements can be established under subdivision (b) without the local public 
agency employer's approval. Although the employee holding a conscientious objection "may 

47 To the extent that-any activities claimed.here could result from charges filed with PERB, 
those activities are addressed under the "PERB Jurisdiction and Administrative Hearings 
(Government Code section 3509)" heading, iefra. 
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be required" to make in lieu fee payments, under subdivision (b) agency shop.arrangements, 
that requirement would be established by the employee organization and covered employees, 
with no discretion on the part of the local public agency employer: Therefore, activities 
required because of an in lieu fee payment provision of a subdivision (b) agency shop 
arrangement would not be discretionary .. 

· Based on the plain language of the test claim statutes and regulations, the only activity 
required of the local public agency employer is to receive the required monthly "proof' of in 
lieu fee payments. The Department of Finance asserts that since the test claim statutes do not 
require the local public agency to take any action once the monthly "proof' is received, it 
disagrees with the finding that such receipt is a state-mandated reimbursable activity. 
Nevertheless, the verb ''receive" is defined as "to take or acquire (something given, offe~ed, or 
transmitted.), 48 and the Commission finds that ''receiving proof of such payments" does 
constitute an actu·a1 activity required by the state ofthe local public agency employer. 

The other activities claimed are not required by the statutes or regulations, and, as a result, are 
not state-mandated activities. 49 . . · 

Thus, Government Code section 3502.5, subdivision (c), does impose a state-mandated 
activity on the local agency - receiving monthly proof of in lieu fee payments - which is 
subject to article XIII B, section 6. · 

P ERB Jurisdiction and Administrative Hearings 
(Gov. Code. € 3509) 

The test claim statutes added provisions granting the PERB jurisdiction over disputes arising 
under the MMBA. including enforcing and applying local rules and regulations adopted by a 
local public agency. Government Code section 3509 states: 

(a) The powers and duties of[PERB] described in Section3541.3 shall also 
apply, as appropriate, to this chapter and shall include the authority as set 
forth in subdivisions (b) and (c). 

(b) A complaint alleging any violation of this chapter or of any rules and regulations 
adopted by a public agency pursuant to Section 3507 shall be processed as an unfair 
practice charge by [PER,B]. [PERB] shall apply and interpret unfair labor.prac;tices 
consistent with existing judicial interpretations of this chapter. 

(c) [PERB] shall enforce and apply rules adopted by a public agency concerning unit 
determinations, representation, recognition, and elections. 

In its quasi-judicial capacity to resolve employer-employee disputes, PERB hasseveral powers 
and duties, includ\ng the ability to "hold he8rings, subpoena witnesses, administer oaths, take . 
the testimony or deposition of any person; and ... to issu~ subpoenas duces tecl.im to require 

48 The American Heritage Dictionary, New College Edition, 1979, page 1087. 

49 To the extent that any activities claimed here result from any charges filed with PERB, those 
activities are addressed under the "PERB Jurisdiction and Administrative Hearings 
(Government Code section 3509)" heading, infra. 
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• 

the production and examination of any employer's or employee organization's records, books, 
or papers relating to any matter within its jurisdiction."50 

, 

As a result of the test claim statutes, regulations setting forth PERB procedures were modified 
to reflect their applicability to MMBA disputes. These regulations set forth detailed 
procedures for conducting initial administrative hearings and administrative appeals of those 
decisions to the five-member PERB itself; including such matters as time and manner of filing 
complaints, investigations, subpoenas, depositions, conduct Of hearings, rules of evidence, 
briefs, oral arguments, transcripts, decisions, reconsiderations and appeals. SJ 

A complaint under MMBA can be made as an unfair labor practice charge or a request for 
PERB to review a local public agency employer's action concerning a unit determination, 
representation, recognition or elections. · · 

The claimant is seeking reimbursement for costs to: l) respond to appeals made to the PERB 
of agency actions regarding unit issues, representation matters, recognition, elections and 
unfair practice determinations; 2) respond to, or file, unfair labor practice charges; 
3) participate in PERB's investigation of charges; 4) prepare for hearings before PERB 
Administrative Law Judges including, but not limited to, the preparation of briefs, 
documentation, exhibits, witnesses and expert witnesses; 5) present the agency's case before 

· the PERB's Administrative Law Judge, including expert witness fees, increased overtime costs 
for employee witnesses, closing brief; costs of transcripts and travel expenses; 6) represent the 
agency at proceedings that appeal PERB Administrative Law Judge decisions to the Board 
itself; including travel expenses; and 7) develop and provide training in PERB's rules, 
procedures and decisions for agency .supervisory and management personnel, and attorneys . 

For the reasons stated below, the Commission finds that the local public agency employer is 
required to engage in the activities set forth in the PERB procedures when cases are filed with 
PERB by an entity other than the public agency employer. However, the Commission finds 
that where a local public agency employer initiates a charge or appeal with PERB, that 
.decision is discretionary and thus does not mandate any of the PERB procedures. 

Claimant argues that where PERB errs in the interpretation of a law or its application to the 
facts in a given situation to the detriment of the employer, the employer has no choice but to 
appeal its decisions; similarly, the employer has no .choice but to respond to any union appeal 
of a PERB decision. Claimant also argues that, in coming under the jurisdiction of PERB, the 
employer now has no choice but to file an unfair labor practice ifthe union is engaging in 
conduct which constitutes a violation ofMMBA. The types of actions which can be 
undertaken by the union, which constitute unfair labor practices and are illegal under MMBA, 
"include such concerted activities as refusals to perform all required job duties, slow downs, 
sick outs, rolling strikes and work stoppages."52 . - · - _ 

so Government Code section 3541.3, subdivision (h). 

si Title 8, California Code of Regulations, sections 31001 et seq. 
52 Comments on Draft Staff Analysis, submitted by claimant City of Sacramento on 
November 9, 2006, page 3. 

119 



Claimant further states that: 

Illegal concerted activities threaten public health, safety and welfare, if for 
example, emergencies are not promptly responded to; if garbage piles up · 
and is not collected; if sewage is not properly treated and disposed of; if 
public assistance is not administered and paid as required; and ifpayro.11, 
acoounts payable and accounts receivable are not processed. Furthermore, 
it is disruptive to agencies if a union were to intimidate or coerce an 
employee because of the exercise ofhis or her rights guaranteed by 
Government Code, section 3 502 or any local rule. 

Public health and safety can be seriously undermined if a union engages in 
unfair labor practices which go unchecked. Just as any violation of the 
MMBA by an employer constitutes an unfair labor practice charge, so too 
does any violation of the MMBA by an employee organization. This is 
not the type of conduct which should be countenanced by a finding of 
'voluntariness' on the part ofthe Commission.53 

. · 

The Department of Finance asserts that the public agency employer's PERB activities are 
discretionary, however, based on the case of County of Los Angeles v. Commission on State 
Mandates (1995) 32 Cal.App.41h 805 (County of Los Angeles JI). That case, in interpreting the 
holding in Lucia Mar, 54 noted that where local entities have alternatives under the statute other 
than paying the costs in question, the costs do not constitute a state mandate. Finance argues 
that, in this case, the claimant has "alternatives available in that it may choose to argue an 

· affected case in front of the PERB, it may externally develop a settlement, or it cari·try to 
resolve the employment issue internally. Only wheri the claimant chooses to engage the case 
within PERB's jurisdiction [which includes responding to charges and appeals filed with 
PERB] does the claimant then fall within the requirements of that process."55 

. 

The plain language of the statutes and regulations does not require the local public agency 
employer to initiate charges or appeals to PERB. The cases have found that, in the absence of 
strict legal con;ipulsion, a local government entity might be "practically" co,mpelled to take_ an 
action thus ~iggering cos~ that would be reimbursable. The.c.ase of San Diego Unified School 
Dist. addressed the compulsion issue in .the context of student expulsions. There, the court . 
found that in ~e absence of legal compulsion, compulsion might nevertheless·?e found when a 
school district exercised it discretion in deciding to expel a student for a serious offense to 
other students or property, in light of the state constitutional requirement to proyide safe 
schools. 56 

_. . . . 

Here, clail'!laf\t is sei;iking reimbursement. for costs to file unfair labor practice ·charges with 
PERB, or appeal decisions of PERB, claiming it has no choice in the matter.when·the union 
engages in such concerted activities as refusals to perform all required job duties, slow downs, 
sick outs, rolling strikes and work stoppages, because the public health and safety is at risk. 

SJ Jbid. 

54 Lucia Mar, supra, 44 Cal.3d 830. 
55 ·comments from Department of Finance, submitted December 20, 2002, page 2. 
56 San Diego Unified School Dist., ·supra, 33 Cal.41h 859, at page 887, footnote 22. · 
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This argument falls short of the circumstances discussed in San Diego Unified School Dist, 
where the constitutional requirement for safe schools might practically compel the school 
district to expel a student. And since the public agency employer has alternatives to initiating 
an unfair labor practice or filing an appeal with PERB, such as resolving employment issues 
internally or developing settlements, the County of Los Angeles II case is applicable to find 
that no mandate exists._ Moreover, the Supreme Court in San Diego Unified School Dist. 
underscored the notion that a state mandate is found when the state, rather than a local official, 
has made the decision to require the costs to be incurred. 57 In this case, the state has not 
required the local public agency employer to file any charge or appeal with PERB. 

Thus, the Commission finds that where a local public agency employer files a charge or appeal 
with PERB,. that decision is discretionary, and the PERB procedures are only triggered 
because of the employer's discretionary decision to bring the case forward. 

However, since cooperation with PERB and its subpoena powers is needed to resolve MMBA 
disputes adjudicated by PERB, the local public agency employer does not have any · 
alternatives and is required to engage in the activities set forth in the PERB procedures when 
such disputes are filed with PERB by an entity other than the local public agency employer. 

Therefore, the Commission finds that only the following events trigger the requirement for the 
local public agency employer to participate and respond in accordance with the PERB . 

· procedures: 1) an unfair labor practice charge, or a request to review a local public agency 
'employer's action concerning a unit determination, representation, recognition or election, is 
filed with PERB by an entity other than the loccilpublic agency employer; 2) a decision by a 
PERB agent, PERB Administrative Law Judge, or the five-member PERB is appealed by an 
entity other than the local public agency employer, or 3) the local public agency employer is 
ordered by PERB to join in a matter. Accordingly, the following activities are state-mandated, 
and are subject to article XIII B, section 6: · 

a. procedures for filing documents or extensions for filing documents with PERB 
(Cal. Code Regs., tit.8, §§ 32132, 32135); 

b. proof of service (Cal. Code Regs., tit. 8, § 32140); 

c. responding to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8, 
§§ 32149, 32150); 

d. conducting depositions (Cal. Code Regs., tit. 8, § 32160); 

e. participating in hearings and responding as required by PERB agent, PERB 
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, 
§§ 32168,-32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, 32212, 
32310,32315,32375,32455,32620,32644,32649,32680,32980,60010,60030, 
60050, and 60070); and 

f. filing and.responding to written motions in the course of the hearing (Cal. Code Regs., 
tit. 8, § 32190). 

As noted above, any action by the local public agency initiating a case or amending it, or an 
appeal of a decision by a.PERE agent, PERB Administrative Law Judge, or the PERB itself, is 

57 Id. at page 880. 
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discretionary and therefore not required. Accordingly, the following activities initiated by the e 
local public agency are not state-mandated activities: . 

• file an unfair practice charge (Cal. Code of Regs., tit. 8, §§ 32602, 32604, .32615, 
32621, 32625) 

• ·appeal o( a ruling on a motion (Cal. Code of Regs., tit. 8, § 32200); 

• amendment of complaint (Cal. Code of Regs., tit. 8, § § 32625, 32648); 

• appeal of an administrative decision, including request for stay of activity and appeal of 
dismissal (Cal. Code of Regs., tit. 8, §§ 32350, 32360, 32370, 32635, and 60035); 

• statement of exceptions to Board agent decision (Cal. Code of Regs., tit. 8, § 32300); 

•. request for reconsideration (Cal. Code ofRegs., tit. 8, § 32410); and 

• request for injunctive relief (Cal. Code of Regs., tit. 8, § 32450). 

Furthennore, costs for related expert witness services, travel expenses and PERB training are 
not required by the test claim statutes or regulations and, thus, are not state-mandated 
activities. 

Court Appeals ofFinal PERB Decisions 
mt. 8. Cal. Code Regs,, § 32500) 

Section 32500, subdivision (a), states that "[a]ny party in a representation case by the Board 
itself ... may file a request to seekjud,icial review within 20 days following the date of service 
of the decision." Subdivision {b) states that "[a]ny party shall have 10 days following the date A 
of service of the request to file a response." W 
Claimant is requesting reimbursement for costs to prepare for and represent the agency in 
superior and app~llate courts regarding appeals of final PBRB decisions. The plain language of 
the test claim statutei? and regulations does not requfre the local pub Ii~ agency employer to 
perform any activities with regard to superior or appellate court appeals offirial PERB 
decisions. Therefore, these costs are not subject to article XIIl B, section 6. 

Summary ofState:Mandated Activities 

' In summary, the ·commission finds the following activities are state-mandated, and therefore 
subject to article XIII B; section 6: 

1. Deduct from employees' wages the payment of dues or service fees required pursuant 
to an agency shop arrangement that was established under subdivision:(b).of 
Government Code section 3502.5, and.transmit such fees to the employee organization. 
(Gov. Code§ 3508.5, subd. (b)) 

2. Receive from the employee any proof of in lieu fee payments made to charitable 
organizations required pursuant to an agency shop arrangement that was established 
under subdivision (b) of Government Code section 3502.5. (Gov. Code§ 3502.5, 
subd, (c)) 

3. Follow PERB procedures in responding to charges or appeals filed with PERB, by an 
entity other than the local public agency employer, concerning an unfair labor practice, 
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a unit determination, representation by an employee organization, recognition of an 
employee organization, or an election. Mandated activities are: 

a. procedures for filing documents or extensions for filing documents with PERB 
(Cal. Code Regs., tit.8, §§ 32132, 32135); 

· b. proof of service (Cal. C_ode Regs., tit 8, § 32140); 

c. responding to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8, 
§§ 32149, 32150); ' 

d. conducting depositions (Cal. Code Regs., tit. 8, § 32160); 

e. participating in hearings arid responding as required by PERB agent, PERB 
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, 
§§32168,32170,32175,32176,32180,32205,32206,32207,32209,32210, 
32212,32310,32315,32375,32455,32620,32644,32649,32680,32980,60010, 
60030, 60050, and 60070); and · 

f. filing and responding to written motions in the course of the hearing (Cal. Code 
Regs., tit. 8, § 32190). · ' 

B. Do the Mandated Activities Constitute a Program? 

· - The courts have held that the term "program" within the meaning of article XIll B, section 6 
- means a program that.carries out the governmental function of providing a service to the 
·:.public, or laws which, to implement a state policy, impose unique requirements on local 
.:governments and do not apply generally to all residents and entities in the state. ss 

···Here, the activities mandated by the test claim statute~ and regulations constituted 
modifications to employer-employee relations under the MMBA. The provisions are 

· applicable to "every governmental subdivision, every district, every public and quasi-public 
·. corporation, every public agency and public corporation and every town, city, county, city and 
- county and municipal corporation ... ".and thus impose unique requirements on local 

governments and do not apply generally to all residents and entities in the state. Therefore, the 
mandated activities ccinstitUte a "program" within the meaning of article XIIT B, section 6. 

Issue 2: . Do the activities mandated by the test claim statutes and regulations 
constitute a "new program or higher level of service" within the nieaoiog 
of article XIlI B, section 6 of the California Constitution? 

A test claim statute or executive order imposes a "new program or higher fovel of service" 
when the mandated activities: a) are new·in comparison with the pre-existing scheme; and 
b) result in an increase in the actual level or quality of governmental services provided by the 
local public agency. 59 The first step in making this determination is to compare the mandated 
activities with the legal requirements in effect immediately before the enactment of the test 
claim statutes and regulations. · 

58 
County of Los Angeles v. State ofCalif~mia (1987) 43 Cal.3d 46, 56 (County of 

· Los Angeles). 
59 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d 
830, 835. 
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Prior to 200 l, the MMBA contained provisions for an agency shop arrangement to be formed 
when an agreement was negotiated between the local public agency employer and the 
recognized employee organization.60 The test claim statutes provided additional . 
authorization for formation of an agency shop without a negotiated agreement between a 
local pub~ic .agency :n:iployer ~d a recognized organization, and made the existin'i agency 
shop resc1ss10n prov1s1ons applicable to the new type of agency shop arrangement. 1 Thus, 
mandated activiti.es related tothe second category of agency shop formation, and rescission 
of such agency shop arrangements, are new in comparison to the pre-existing scheme. 

Prior to 2001, the MMBA provided that nothing could affect the right of a public employee 
to authorize deduction of employee organization dues from his or her wages. 62 The test 
claim statutes require a local public agency employer to deduct the payment of dues or 
service fees to a recognized employee organization from the employee's wages pursuant to 
an agency shop arrangement, 63 regardless of how such arrangement is formed. These 

. required deductions are new in comparison to the pre-existing scheme. 

Prior to 2001, disputes arising under the MMBA were dealt with via local public agency 
rules adopted under MMBA, and any appeals were made.in the courts. The test claim 
statutes brought MMBA disputes under the jurisdiction of PERB, 64 and thus local public 
agency employers are now subject to the. procedures enacted by PERB for dispute resolution. 
Since these PERB dispute resolution procedures are riow applicable to local public agency 
empl.oyers subject to MMBA, the activities required are new in comparison to the pre
existing scheme. 

The Dep~ent of Finance points out that the test.claim statutes provided specific language 
expressing the Legislature's intent that since the duties are similar to requirements in existing 
law, the statutes do not create a reimbursable state mandate. The language states: 

The Legislature finds and declares that the duties and responsibilities of . · 
local agency employer representatives under this chapter are· substantially 
similar to the duties and responsibilities required under existing collective 

· bargaining enforcement procedures and therefore the costs incurred by the 
local agency employer representatives in performing those duties and 
responsibilities under this chapter are not reimbursable as state-mandated 
costs 65 · · · · · · · · · . . . 

60 Government Code section 3502.5, subdivision (a). 
61 Government Code section 3502.5, subdivisions (b) and (d). 
62 Government Code section 3508.5, subdivision (a). 
63 Government Code section 3508.5, subdivision (b). 
64 Government Code section 3509. 
65 Government Code section 3500, subdivision (b). 
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However, courts have stated that "legislative disclaimers, findings and budget control language 
are not determinative to a finding of a sta~ mandated reimbursable program ... "66 Moreover, 
the courts have determined that: 

[T]he statutory scheme contemplates that the Commission [on State 
Mandates], as a quasi-judicial body, has the sole and exclusive authority to 
adjudicate whether a state mandate exists. Thus, any legislative findings are· 
irrelevant to the issue of whether a state mandate exists ... 67 

· 

Therefore, the Legislature's findings that the test claim statutes do not impose state-mandated 
costs may not be relied upon by the Commission as a basis for its conclusion. 

The Department contends that the duties already performed by local public agencies under the 
existing process include responding to unfair iabor practice charges, compiling payroll and 
personnel records, and participating in meetings and negotiations with unions. The 
Commission does not dispute that some similar activities may have been performed under the 
existing process. However, many of those activities were previously triggered for different 
purposes, i.e., for negotiated agency shop arrangements, and performed in a different forum, 
i.e., the courts. Therefore, as set forth above, the Commission finds that there are specific 
activities that are newly mandated·by the test claini0statutes and regulations. 

::' Furthermore, since the mandated activities require the local agency to perform new tasks in 
.:~service of improving local public agency employer-employee relations, the new activities do 
· result in an increase in the actual level of services provided by the local public agency. 

' ' 

Accordingly, the Commission finds that the activities mandated by test claim statutes and . 
· .'. regulations constitute a "new program or higher level.of service" on local agencies within the 
· .: meaning of article XIII B, section 6; · 

Issue 3: Do the activities mandated by the test claim statutes and regulations 
impose "costs mandated by the state" within the meaning of article XIII B, 
section 6 of the California Constitution and Government Code section 
17514? 

· For the mandated activities to impose a reimbursable, state-mandated program, two additional .... 
elements must be satisfied. First, the-activities must impose costs mB.rJdated by.the state 
pursuant to Government Code section 17514. Second, the statutory exceptions to 

· reimbursement listed in Government Code sectio.n 17556 cannot apply. 

· Government Code s~ction 17514 d~fines "oosts mandated by the state" as any inc~ed cost a 
local agency is i"equfred to incur as a result ofa statute that mandates a new program or higher 

· level of service.· The claimant alleged in the test claim that the costS for activities necessary to 
comp_ly with the test claim statut~s and regulations are "well in excess of$200 per year."68 

66 
County of Los Angeles v. Commission on State Mandates (2003) I I 0 Cal.App.4th 1176, 

citing Carmel Valley Fire Protection District v. State of California (1987) 190 Cal.App.3d 
521, 541. 
67 County of Los Angeles, supra, 32 Cal.App.4th 805, 819. 
68 At the time the teSt claim was filed, Government Code section 17564, subd.ivision (a), stated 
that the no test claim or reimbursement claim shall be made unless the claim exceeds $200. 
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Thus, there is evidence in the record, signed under penalty of perjury, that there are increased 
costs as a result of the test claim statutes and regulations. 

Furthermore, for the reasons stated below, the Commission finds that none of the statutory 
_ exceptions to reimbursement listed in Gov~rnment Code section 17556 are applicable. 
-Government Code section 17556 states that: 

The commission shall not find costs mandated by the state, as defined in ' 
Section 17514, in any claim submitted by a local agency ... , if, after a 
hearing, the commission finds that: 

(e) The statute, executive order, or an appropriation in a Budget Act or other 
bill provides for offsetting savings to local agencies ... that result in no net 
costs to the local agencies ... , or includes additional revenue that was 
specifically intended to fund the costs of the State mandate in an amount 
sufficient to fund the cost of the state mandate. 

The Department of Finance asserts that the test claim statutes provide· for offsetting savings to 
local agencies since the provisions shift local employers from a process wherein they rely on 
the court system to litigate unfair labor practice charges to a process where they would rely on 
PERB for those types of deeisions; thus, the costs that the employers would incur through the 
process with PERB would hav.e been incurred ifthe unfair labor practice claims were still 
being litigated in the court system~ ·Additionally, to the extent that PERB settles claims before 
they ever reach a courtroom, the provisions would result in savings to the public agencies. 

Claimant contends, however, that there is no merit to the Department's statemen~ that PERB 
settling claims before they ever reach a courtroom would result in savings to the public 
agencies; because this conjecture disregards the fact that a union facing the prospect of formal, 
more costly court proceedings !could just as likely be a more compelling inducement for 
settling claims; Moreover,· under PERB's regulations, settlement conferences occur only after 
the agency participates in the investigative process arid responds to the unfair practice charge. 

In response, the Department asserts that the PERB administrative process truncates the .. · 
claimant's participation and provides operational savings through a faster adjudication, 
whereas, in eomparison, a court proeess could take years to finalize. Sfocie th·e claimant haii 
not provided any statistical, fiscal, or numerical data showing case cost trends-evidencing 
otherwise, the Department's position regarding offsetting _savings continues to have merit. 

The legislative history indicates that one factor in adopting the test claim statutes was the fact 
that, at the time, MMBA had no effective enfor.cenient procedures except for time-consuming. 
and expensive court action.69 The proponents of the bill argued that "[o]ne of the basic 
principles of an effective collective bargaining law should be to provide for enforcement by an 

That section was subsequently modified in Statutes 2002, chapter 1124, to increase the 
minimum to $1,000. If this test claim is approved, any reimbursement claims must exceed 
$1,000. 
69 Senate Bill 739, Bill Analysis, Assembly Committee on Appropriations, August 9, 2000, 
hearing, page 2. 
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administrative agency with ex~ertise in labor relations," and the appropriate role for courts is. 
to serve as an appellate body. Thus, there could be savings using the PERB process. 

However, other than the above-noted speculations, there is no evidence in the record to support 
the notion that "[t]he statute, executive order, or an· appropriation in a Budget Act or other bill 
provides for offsetting savings to local agencies ... that result in no net costs to the local 
agencies .. ., or includes additional revenue that was specifically intended to fund the costs of 
the state mandate in an amount sufficient to fund the cost of the state mandate." 

As a final matter, any cost savings must be analyzed in light of Government Code section 
17517.5, which states that "'[c]ost savings authorized by the state' means any decreased costs 
that a local agency ... realizes as a result of any statute enacted or any executive order adopted 
that permits or requires the discontinuance of or a reduction in the level of service of an 
existing program that was mandated before January 1, 1 n5." Here, although MMBA disputes 
were resolved in the courts prior to 1975, there was no state-mandated activity regarding court 
resolution prior to 1975. Thus, the Commission finds Government Code section 17517.5 is 
inapplicable for this analysis. 

Accordingly, the Commission finds that the activities mandated by the test claim statutes and 
regulations, as set forth above, impose "costs mandated by the state" within the meaning of · 

. ~icle XIII B, section 6 of the California Constitution and Government Code section .17514. 

CONCLUSION 
The Commission finds that the test claim statutes and regulations impose a reimbursable state-
· mandated program on local agencies within the meaning of article XIII B, section 6 of the 
California Constitution, and Government Code section 17514, for the following activities: 

1. Deduct from employees' wages the payment of dues or service fees required pursuant 
to an agency shop arrangement that was established under subdivision (b) of 
Government Code section 3502.5, and transmit such fees to the employee organization. 
(Gov. Code§ 3508.5, subd. (b).) 

2. Receive from the employee any proofofin lieu fee payments made to chiiritable 
.. organizations required pursuant to an agency shop arrangement that was established 
under subdivision (b) of Government Code section 3502.5 .. (Gov. Code§ 3502.5, . 
subd. (c).) 

3. Follow PERB procedures in responding to charges filed with PERB, by an entity other 
than the local public agency employer, concerning an unfair labor practice, a unit 
determination, representation by an employee organization, recognition of an employee 
organization, or an election. Mandated activities are; 

a. procedures for filing documents or extensions for filing documents with PERB · 
(Cal. Code Regs., tit.8, §§ 32132, 32135 (Register 2001, No. 49)); 

b. proof of service (Cal. Code Regs., tit. 8, § 32140 (Register 2001, No. 49)); 

c. responding to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8, 
§§ 32149, 32150 (Register.2001, No. 49)); · 

70 Ibid. 
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d. conducting depositions (Cal. Code Regs;, tit. 8, § 32160 (Register 2001, No. 49));. 

e. participating in hearings and responding as required by PERB agent, PERB 
Administrative Law Judge, or the five-inember PERB (Cal. Code Regs., tit. 8, 
§§32168,32170,32175,32176, 32180,32205,32206,32207,32209,32210, 
32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 
60030, 60050, and 60070 (Register 2001, No. 49)); and 

f. filing and responding to written motions in the course ofthe hearing (Cal.·Code 
Regs., tit. 8, § 32190 (Register 2001, No. 49)). 

The City of Los Angeles, the County of Los Angeles, and peace officers as defined in Penal 
Code section 830.1 are not subject to PERB jurisdiction. 71 Any other statute, regulation or 
executive order that is not addressed above does not constitute a reimbursable state-mandated 

·program pursuant to article XIII B, section 6 of the California Constitution or Government 
Code section 17514 . 

. 71 Government Code sections 3509, subdivision (d), and 351 I. 
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ExhibitB 

PROPOSED PARAMETERS AND GUIDELINES 

Local Government Employment Relations 
01-TC-30 

I. 

City and County of Sacramento, Claimants 
Chapter 901, Statutes of2000 (SB 739) 

Title 8, Califorma Code of Regulations, Sections 31000 to 61630. 

SUMMARY OF THE MANDATE 

RECEIVED 
JAN 0 8 2DG7 

COMMISSION ON 
SIA.TE MANDATES 

The test claim legislation amended the Meyers-Milias-Brown Act hereinafter the 
"MMBA'') regarding employer-employee relations between local public agencies and 
their employees. The test claim legislation and its attendant regulations created an 
additional method for creating an agency shop arrangement, and expanded the . 
ftnisdiction of the Public Employment Relations Board (hereinafter "PERB") to include 
resolving disputes and enforcing the statutory duties and rights of those public employers 
and employees SUbject to the ~A. 

On December 4, 2006, .the Commission on State Mandates found that the above
referenced test claim was a partially rmmbursable mandate fot the foUowing activities: 

1. 
. . . 

Deduct from an empioyees' wages the payme:tit of dues or service fees 
reqUired pursuantto an agency shop arrangement that was establishec!Jmder 
subdivision (b) of Government Code section 3502.5, llJld transmit"S'ilch fees to 
the empfoyee organization. (Gov. Code § 3508.5, subd. (b)). 

2. Receive from the employee any proof of in lieu fee payments made to 
charitable organizations· required pursuant to an agency shop ammgement that 
was established under subdi'visi~n (b) of Government Code section 3502.5. 
(Gov. Ccide § 3502.5; subd. (c)). 

3. Follow PERB procedures in responding to charges and appealS filed with 
PERB, by an entity other than the local public agency employer, concerning 
an w;ifair labor practice, a unit deterini.nation, representation by an ·em.pli:>yee 
organization, recognition of an employee organization, or election. Maridated 
activities are: · · 

a. Procedures for filing documents or extensions for filing documents with 
PERB. (Cal.Code Reg., tit. 8, §'§ 32132,32135 (Register 2001, No.'49)); 

b. Proof of service. (Cal. Code Regs., tit. 8, § 32140 (Register 2001, No. 
49)); 

c. Responding to subpoenas and investigative subpoenas. (Cal. Code Regs., · 
tit. 8, §§ 32149, 32150 (Register 2001, No. 49)); 
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d. Conducting depositions. (Cal. Code Regs., tit. 8, § 32160 (Rcigister2001, 
No. 49)); · ~ · . · · · 

e. Participate in q~gs aD4 J,"eSpondiiig as required by PERB agent, PERB 
AQmi.nistratiye Law Judge~ or the'five:.membef PERB .. Cal. Code Regs., 
tit 8, §§ 32168, 32170; 3'2175, 32176, 32180, 32205, 32206, 32207, 
32209,32210,32212,32310,32315,32375,32455,32620,32644,32649, 
32680, 32980,.60010, 60030, 60050 and 60070 (Register 2001, No. 49)); 

.; t··· .~.( and . · . . ·· ' ' · · · ·· 

£ Filirig-imc;t iespOndillg to written motioris· iilthe couhie of the hearing. 
(Cal. Code Regs. tit ~. § 32190 (Regisfui' 2001, Ntk 49;) · · 

·_:·:· ·· ~~·· ·. . · ,r1·! ..... : ... :-~ .... -.• .. 

0. ELIGIBLE CLAIMANTS···.: · .... , ·. " 
·· .. ·. . ' v: 

Any c0unfy;·;·Ci.tf,"clr'city iihd'c6Wify, speciiil district'·or-other liical agency Silbject to the 
jurisdiction of PERB that incurs increased costs as a result of this rCimburiiiible state- •· " · 
mandated program is eligible to claim reunbursement of those costs. 

. - ·r:·~-~ _...... .:•·· ·-·~- / ..... ,. ., . . ,.. . 

m. PERIOD OF REIMBuRsEMENT : . ··: '. 

Government Code section 17557 states'thli.fLf iesf claml'SliBll be•S\ibmitted ori ot before 
June 301follawmg a 8i~en fiscat yeaftifestabliSli elijbility for reunbursement for that 
:fiscal' year. Th~ test c;l~ ~ tbi8' ~dateW!iS fJled bytlie teat.'clliifuants; thc{COunty of 
Sacramento and the Cify of Sacramento, ori.:August 1, 2002. Therefore, the period of 
reimbursement begins on January 1, 2001. 

;-- ;. : : • . ! • . .'. • : , ~ ,. · ] . 

ActUal c0~'fot brie·fiScij year Shali beJlicl\lQ¢d in ~li claini. Estimat(?cf'oosts for the 
. subsequeti.fyeafmay be' iil.cllided on the slime' clBim, ifappliQable. PtiiSWiiit to 

Government Code section 17561, subdivision (d)(l)(A), 8.ll claiii:is fcir·teinlmement of 
initial fiscal year c0sts shall be Silbmi.tted to the State Controller within 120. days of the 
issuance date foftlie clBiming:iristiiiQtioris",::2';. -... ·· ., . .· . u' . ' 

. ;·- ··;·· 

If the total ooSts for a given' year do not' ex~·$ l;OOO, no reunbmsementshallbe 
allowed;,·except·aa otheriVisehllowed by GOvemmmit Code s~on 17564. 1 . . :· 

. ' •. .• 

IV. REIMBURSABLE ACTIVITIES .. 
.-~x• , ; .. 

To be ~Hgible fat mandated ooet reunbmsem~t rof ilny given· fiscai year;l6Diy acbiat . 
costs may be claimed .. Actual costs are those costs aCtually incurred to implement the 
mandateti11wtiVi.ties.'' .A'.etllal coStS muStbe ttae&ble'aridDS1.i:pp6rtedby'souroe' dOCum.ents 
that show the validity of such ciosts, when they were incurred, and their relationship to the 
reimbursable activities. A source document is a document created at or near the same 
time ·the iict:Uai. cost was iiicutri!lcfffir the ·event oraCtiVity m>quesuoti . -Somte documents 

·~,\ 'i/ :)~~ • .·.·:,:· • .' ' ' 
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may include, but are not limited to, employee time records or time logs, sign-in sheets, 
invoices and receipts. 

Evidence corroborating the source documents may include, but is not limited to, tsime 
sheets, worksheets, cost allocation reports (system generated), purchase orders, contracts, 
agendas, cale¢ars, and declai'ations. Declarations must include a certification or 
_declaration st8ting,"1 certify (or declare) under penalty of perjury under the laws of the 
State ofCalifomia'~t the foregoing is tr® and correct," and must further complywith 
the requirements ofCode of Civil Procedure section 2015.5. Evidence corroborating the 
soUl'Ce documents may include data relevant to the reimbursable activities otherwise 
reported in complhµ1ce with local, staU,:,.and federal government requirements. However, 
corroborating documents cannot be su9stituted for s0Ul'Cei documents. 

The claimant is only allowed to claim and be reimbursed for increased costs for 
reimbursable activities identified below. 

Cle.iman~ ll1!lY use.time Stl.ldies to support salary and benefit costs when an activity is 
task-repetiti:\re. Time study usage is subject to the review and audit conducted by the 
State Controller's Office. 

For each eligible .c}aimant, the following activities are eligible for reimbursement: 

l. 

2. 

One Time Actlvltl.es 

a. Establish procedures and documentation for deduction from employees' 
wages the payment ofdues, or service fees, charitable organization as 

. appropriate reqi;rlred pursuant, to an agency.shop agreement. . 
b. Develop and prpvide iraining for employees charged wit:Q. i:Cl8Ponsibility 

for responding to PERS administrative actions, inchiding.atton;i.eys, 
supervisory and management personnel. (One time per employee) .. 

c, · Establishment of procedures and systeiiiS for han,~ip.g of PERB matters, 
including calendaring, docketirig.and file management systems. 

On-Gobig Actlyftt.es . . . 
· a. Deduct from employees' wages the payment of dues or service fees 

required pursuant to an agency shop arrangement and.tnu:mnit such fees to 
the employee organization. · ' 

b. . R~hre, v~.an4 fµe proof of in li.eu fee paymen,ts, rec:eived from the 
empfoyee, riiaa~ to ~table organizations ptlrsuant to an a.geilciy shop 
~gtll;Ilent. · . . . . . . . . .. . 

c. When a person or entity other than the public Cl!ltity files wii:li. the PERB 
an unfair labor practice, unit determination, representation by an empfoyee 
organization, petition for injunctive relief, recqgriiti.01:1 of an, employee 
organization, .or an election, the following activities 8re reimbursable: 

1. . Filing of documents or requests for extension of time to 
. file.documents with PERB. · 
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2. Preparation for conference and hearings before PERB 
Board agents end Administrative Law Judges including, 
but not limited to, preparation of briefs, documentation 
and evidence, exhibits, witnesses and expert witnesses. 

3, Proof of semce, including mailing and service costs. 
4. · Respanding to subpoena8 and investigative subpoenas, 

including the time spent obtaining the information or 
documentation requested in the subpoena, end copying 
and ~ervice charges. . . . . 

5. · The conduct of depositi,ons, including service of . 
subpoeiias, depoSition reporter and. transcription fees, 
expert witness fees, prei)aratioii for the deposition and the 
time of any governmental employee or 11ttomey incurred 
in the conduCt of the deposition. ' 

. 6. Preparation for and participation in an:y hearing as 
required by any PERB agent, PERB Administrative Law 
Judge, or the five-member PERE, including preparation 

. of witnesses, evidence, exhibits, expert witnesses, 
witnesses, and briefs. · 

7. The preparation, research, and filing of motions and 
responding tei written motions in the course ofa hearing. 

'· 

CLAIM PREPARATION AND SUBMISSION 

Each ofthe following cost elements must be identified for the reimbursable activities 
identified in section IV of this do~ent Each reimbursable cost mUBt: be supported by 
source doeumei#ation as descn'b.ed ill' section IV. Additioruilly, each reimbursement 
claim must be filed in a timely mariner. 

A. .. · · · Direct Cost Reoorfihg 

-. - -- ·'· --- Direct easts are those costs incurred specifically for reimbursable activities. The 
following direct co.Sts are ~ligible for reimbursement. .... 

1. Salaries and :Benefits 

Report each employee iniplementing the reimbursable activities by name, job 
clasSification, and productive ho1lrly tllfo (totai wages arid· related benefits divided by 
productive hours). Describe the specific reimbursable activities'ped'oniled and the 
hour9 devoted to each reimbursable aclivit}" Ji.erfunned .. 

2. Materials and Suppliea 

RepOrt the c0si:' of materials and. supplies ·that have been consumed or ex.pended for. 
the putpase of the reimbursable activities. Purchases Shall be claimed at the actual 
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price after deducting discounts, rebates, and allowances received by the claimant. 
Supplies that are :withdrawn from inventory shall be charged on an appropriate and 
recognized method of coSting, consistently applied. 

3. Contracted Services 

· Report the name of the contractor and services performed to implement the 
reimbursable activities. If the contractor bills for time and materials, report the 
number of hours spent on the activities and all costs charged. If the contract is a fixed 
price, report the services that were performed during the period covered by the 
reimbursement claim. If the contract services were also used for purposes other than 
the ieimbursable activities, only the pro-rata portion of the services used to 
implement the reimbursable activities can be claimed.. Submit contract consultant and 
invoices with the claim and a description of the contract scope of services. 

'· 

4. Fixed Assets an~ Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 
necessary to iinplenient the reimbursable activities. The purchase price includes 
taxes, delivery costs; and installation costs .. If the fixed asset or' equipment is also 

: used for purposes other than the reimbursable activities, only the pro-rata portion of 
-, : the purchase price used tO implement the reimbilrsable activities can be claim~. 

5. Travel. 

Report the name of the employee traveling for the purpose of the reimbursable 
-,· activities, Include the date of travel, destination point, the specific reimbursable 
· · · activity iequiring travel, and related travel ezj>enses reimbursed to the employee in 
·· compliance with the ru.Ies of the local jurisdiction. Report emplOyee travel time 

according to the rules of cost element A.1, Salaries and Benefits, for eiach applicable 
reimbursable activity. · 

B. Indirect Cost Rates· 

Indirect costs are costs that are .iiiCUlTed for a common ()t' joint purpose, benefiting more 
than one program, and are not directly assignable tO a particular department or program 

· without efforts disproportionate to the result achieved..· Indirect costS may include. (1) the 
overhead costs of the unit petf01ming the mandate; and(2) the costs of the central . 
government services distn'bi;ited to the other departments based on a systematic and 
rational basis through a cost allocation plan. - · 

Compensation for indirect costs is eligible for reimbursement utilizing the procedure 
provided in the Office ofMimagement arid.Budget (OMB) Circular A~87. Claimants . 
have the option of ming 10% of labor', excltiding fringe benefits, or preparing an Indirect 
Cost Rate Proposal (ICRP) if the indirect cost rate claimed exceeds 10%. 
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·If the claimant chooses to prepare an ICRP, both the direct costs (as defined and 
described in OMB Circular A-87 Attachments A and B) and the indirect shall exclude·. 
capital expenditures and unallowable costs (as defined and described in OMB A-87 
Attachments A and B.) However, unallowable costs must be included in the direct costs 
if they repre8ent activities to. which indirect costs are properly allocable. 

The distnbutions base may be (1) total direct costs (excluding capital expenditures and 
other distorting items, such as pass-through funds, major subcontracts, etc;), (2) direct 
salaries and wages, or (3) another base which results in an equitable distribution. 

l:q calculating an· ICRP, the claimant shall have the choiee of one of the following 
methodologies: · 

1. The allocation of allowable indirect costs (as defined and described in 
OMB Circular A-87 Attachments A and B) shall be accomplished by (1) 
classifying a department's total costs for the base period as either direct or 
indirect, and (2) dividing the total allowable indirect costs (net of 
applicable credits) by an equitable distribution base. The result of this 
process is an indirect cost rate which is used to distribute indirect costs to 
mandates. The· rate should e expressed as ·a percentage which the total · 
amount allowable indirect costs bears to the base selected; or 

2. The allocation of allowable indirect costs (as defin~ apd des.c:;ribed in 
OMB Circular A-87 Attachments A and B) shall be accomplished by (1). 
separate a department into groups, such as divisions or sections, and then 
classifying the division's or section's total costs for the base period as 
either direct or indirect, and (2) dividing the total allowable indirect costs 

· (net of applicable credits) by an equitable distnbution base. The result of 
tbi.~ process is an indirect cost rate that is used to distribute indirect costs 
to mandates. The rate should be expressed as a percentage which the total 
mpount allowable indirect costs bears to the base selected. 

.... ·-- __ .. _ Yl.!. ___ Rlt(:O:IID~.:RE1$NTION: 

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim 
for actual costs filed by a local agency or school district pursuant to this chapter1 is 
subject to the initiation of an audit by the State Controller no later than three yeai's after 
the date that the actual reimbursement claim is filed or last amended, whichever is later. 
However, if no fund8 are appropriated or no payment is made to a claimant for the 
program for the fiscal year for which the claim is filed, the time for the Controller to 
initiate an audit shall commence to run from the date of initial payment of the claim. All 
documents used to support the reimbursable activities, as described in Section IV_, must 
be retained during the period subject to audit.· If an audit has been initiated by the 
Controller during the period subject to audit, the retention period is extended until the 
ultimate resolution of any audit findings. 

· 1 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code. · 
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VIL OFFSETTING SA VIN GS AND REIMBURSEMENTS 

Any offsetting savings the claimant experiences in the same program as a result of the 
same statutes or executive orders found to contain the mandate shall be deducted from the 
costS claimed. In addition, ~bursement for this mandate received from any federal, 
st.ate or non~local source shall be identified and deducted from this claim. · 

Pursuant to Govcmiment Code section 17558; subdivision (c), the Controller shall issue 
cl~g ins1ru6tions for each mandate that requires state reinlbursement not later than 60 
days after receiving the parameters and gliidelines from the Comiriission; to assist local 
agencii;is in claiming casts to be reimbursed. The claiming inStructi.ons shall be deriv'ed 
from the test claim decision and the parameters and gliidelines adopted by the · · 
Commission. 

. . 
Pursuant to Government Code section 17561, subdivision (d)(2), issuance of the claiming 
instructions shall co~stitute a notice Of the right of local agencies to file reimbursement · 
claims, based upon parameters and gliidelines adopted by 'the Commission. 

Vlll. REMEDIES BEFORE THE COMMISSION 
)· ~ 

.,. 

Upo0 the request of a local agency or school district, the Commission shall review the 
claiming instructions issued by the State Controller or any other·authorized state agency 
for reimbursement of mandated costs pursuant to Government Code section 17571. If the 
Commission determines that the claiming instructions do not conform to the parameters 
and guidelines, the Commission shall direct the Controller to modify the claiming 
instructions to conform to the parameters and guidelines as directed by the Commission. 

In addition, requests may be made to amend parameters and gliidelines pursuant to 
Government Code section 17557, subdivision (a), and California Code of Regulations, 
title 2, section 1183 .2. · · · · · 

IX. LEGAL AND FACTUAL BASIS FOR THE PARAMETERs AND 
GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the legal and 
factual basis for the parameters· and gliidelines. The support for the legal and factual 
findings is found in the administrative record' for the test claim. The administrative 
record, including the Statement of Decision, is on file with the Commission. 
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PROOF OF SERVICE BY MAIL 

I, the undersigned, declare as .follows: 

I am a resident of the CoWlty of Sacramento, and I am over the age of 18 years mid not a 
. party to the within action. My plaee of employment is 4320 Auburn Blvd., Suite 2000, . 
Sacramento, CA 95841. . . 

On January 8, 20Q7, I served the Ptoposed Parametera and .Quideliiies, Local 
Government Employment Relations, by placing a true copy thereof in an envelope 
addressed to each of the persons listed on the mailing list attachflCI hereto, 8Ild by sealing 
and depositing said envelope in the United States. mail at SaCram.ento, California, with 
postage thereon fully prepaid. · · 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct, and that this declaration was executed this 8th day of 
January, 2007, at Sacramento, Californi~ · · 
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Legislative Analyst's Office 
Attention: Marianne O'Malley 
925 L Street, Suite l 000 
Sacramento, CA 95814 

Leonard Kaye, Esq. 
-Count of Los Angeles . 
Department of Auditor-Controller 
500 West Temple St., Suite 525 
Los Angeles, CA 90012 

Wellhouse & Associates 
9175 Kiefer Boulevard, Suite 121 
Sacramento, CA 95826 

Mr. Steve Keil 
California State Association of Counties 
1100 K Street, Suite 101' 
Sacramento, CA 95814 

Giniiy Bnnnmels 
State Controller's_Office 
Division of Accounting and Reporting 
3301 C Street, Room 500 
Sacramento, CA 95816 
. . 
Mr. Allan Burdick 
Maximus, Inc. 
4320 Aubmn Blvd., Suite 2000 

· · Sacramento, CA 95841 

-Bonnie TerK.eunit _ 
County of San Bernardino 
Auditor-Controller/Recorder's Offiee 
222 West Hospitality Lane, Fourth Floor 
San Bernardino, CA 92415-0018 

Mr. Jim Spano 
State Controller's Office 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 
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Dee Con1reras, 
City of Sacramento 
915 I Street, Fourth Floor 
Sacramento, CA 95814 

Mr. J. Bradley Burgess . 
Public Resource Management Group. 
1380 Lead Hill Blvd., Suite 106 
Roseville, CA 95661 

Mr. Robert Thompson 
Public '3Jnployment Relations Board 
General Counsel 
1031 18th St. 
Sacramento, CA 95814 

Mr. Glen Everroad 
Revenue Manager 
City of Newport Beach 
PO Bo~ 1768 
Newport Beach, CA 92659 

Director ; 
Department oflndustrial Relati.ons 
770L Street 
Sacramento, CA 95814 

Executive Director 
Public Employment Relations Board 
1031 i 8th St · · 
Sacramento, CA 95814 

- --~-.. ----.. ~ .. ~--·· 

Ms. Annette Chinn 
Cost Recovery Systems, Inc. 
705-2 East Bidwell Street, Suite 294 
Folsom, CA 95630 · · 

Ms. Carla Casteneda 
Departmen~ of Finance 
915 L Street, Suite 1280 
Sacramento, CA 95814 

. . . 

• 
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February 2, 2007 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

As requested in your ietter of January 18, 2007, the Department of Finance Is submitting 
comments on the proposed parameters and guidelines for claim No. CSM-01-TC-30 "Local 
Government Employment Relations" submitted by the County of Sacramento and the City of 
Sacramento. 

The Statement of Decision, adopted by the Commission on December 4, 2006, finds the 
following activities to be reimbursable: 

1. Deduct from employees' wages the payment of dues or service fees required pursuant 
to an agency shop arrangement and transmit the fees to the employee organization. 

2. Receive from the employee any proof of In lieu fee payments made to charitable 
organizations required pursuant to an agency shop arrangement (Government Code 
section 3502.5, subdivision (c}). 

3. Follow Public Employment Relations Board (PERB) procedures in responding to 
charges and appeals flied with PERB by an entity other'than the local public agency 
employer (Includes flllng documents with PERS, proof of service, responding to 
subpoenas, depositions, participating in hearings, and flllng and responding to motions). 

Among the ongoing activities contained In the proposal Is •Receive, verify and file proof of In lieu 
fee payments, received from the employee, made to charitable organizations pursuant to an 
. agency shop arrangement.• .The plain language of the test clalm leglslatlon only requires that 
local agencies receive proof that In lieu fee payments have been made; therefore, verifying and 
filing this Information should not constitute reimbursable activities. Add!tlonally, the Statement 
of Decision does not Identify verification and filing of In lleu fee payment Information as . 
reimbursable activities. 

Another ongoing activity proposed for relmbu..Sement is "Preparation for conference and 
hearings before PERB Board agents and Administrative Law Judges including, but not limited 
. to, preparation of briefs, documentation and evidence, exhibits, witnesses and expert 
witnesses." Preparation for hearings is not a new activity, as local agencies previously prepared 
similar documentation for court hearings under the process in place for resolution of unfair labor 
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practice cases prior to enactment CJf the test claim legislation. Because l_t l§_rtot a new act!VltY, 
pri:)paratlorffor hearings should not be reimbursable. · ·' · · ' · 

As required by the Commission's regulations, we are Including a "Proof of Service• Indicating 
that the parties Included on the. malling list which accompanied your January 18, 2007 letter 
have been provided with copies of this letter via either United states Mall or, In the case of:other · 
state agencies, lnteragency Mall Service. 

If you have any questions rega".Cfing this letter, please contact Carla Castaf\eda, Principal 
Program Budget Analyst at (916) 445-3274. · · · 

Thomas E . .Dlthridge 
Program Budget Manager 

. ~ >{. .·· .. > . •, . ~ . ' ' " 

' . ·"J ·.,., 
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Attachment A 

DECLARATION OF 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-01-TC-30 

1. I a:m currently employed by the State of Callfomia, Department of Finance (Finance), am 
famlliar with the duties of Finance, and am authorized to make this declaration on behalf 
of Finance. · 

2. We concur that the sections relevant to this claim are accurately quoted iri the test claim 
submitted by Cialmants and, therefore, we do not restate them In this declaration . 

.. I certify under penalty of perjury that the facts set forth In t~e foregoing are true and correct of . 
my own knowledge except as to the matters therein stated as Information or belief and, as to 
those mattera, I believe them to be true. 

at Sacramento, CA Tim Lynn 
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PROOF OF SERVICE 

Test Claim Name: Local Govemment Employment Relations 
Test Claim Number: CSM-01-TC-30 

I, Ann Slaughter, the undersigned, declare as follows: 
I am employed In the County of Sacramento, State of California, I am 18 years of age or older 
and not a party to the within entitled cause; my business address is 915 L Street, 12th Floor, 
Sacramento, CA 95814. · 

On Februarv 2. 2007, I served the attached recommendation of the Department of Finance in 
said cause, by facsimile to the Commission on State Mandates and by placing a true cqpy 
thereof: (1) to claimants ancj nonstate agencies enclosed in a seal!'l.d envelope with postage 
thereon fully prepaid In the United States Mall at Sacramento, California; and (2) to state 
agencies In the normal pickup location at 915 L Street, Floor, for lnteragency Mall Service, 
addressed as follows: · · 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facslmlle No. 445-0278 

B-29 . 
Legislative Analyst's Office 
Attention Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814 

County of Los Angeles 
Department of Auditor-Controller 
Kenneth Hahn Hall of Administration ,.) 
Attention: Leonard Kaye 
500 West Temple Street, Suite 525 
Los Angeles, CA 90012 

Wellhouse and Associates 
Attention: David Wellhouse · 
9175 Kiefer Boulevard, Suite 121 
Sacramento, CA 95826 

Mr. stave Kell 
California State Association of Counties 
110 K Street, Suite 101 
Sacramento, CA 95814-3941 

B-8 
State Controller's Office . 
Division of Accounting & Reporting 
Attention: Ginny Brummels 
3301 C Streat. Room 500 
Sacramento, CA 95816 

Mr. Allan Burdick 
MAXIMUS 
4320 Aubum Boulevard, Suite 2000 
Sacramento, CA 95841 

County of San Bernardino 
Office of Auditor I Controller-Recorder 
Attention: Bonnie Ter Keurst 
222 West HospttStity Lane, Fourth Floor 
Sari Bernardino, CA 92415 - 0018 

Mr. Steve Shields 
Shields Consulting Group, Inc. 
1536 35th Street · · 
Sacramento, CA 95816 

B-08 
Mr. Jim Spano 
State Controller's Office 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 
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County Executive 
County of Sacramneto 
711 G street 
Sacramento, CA 95814 

Ray Kerrldge 
City of Sacramento 
915 "I" Street, 5th Floor 
Sacramento, CA 95814 

Mr. J. Bradley Burgess 
Publlc Resource Management Group 
1380 Lead Hill Blvd, Suite #106 
Roseville, CA 95661 · 

D-12 
Mr. Robert Thompson 
Public Employment Relations Board 
General Counsel 
1031 1 ath Street 
Sacramento, 9A 95814-4174 

Mr. Glen Everroad 
City of Newport Beach 
3300 Newport Blvd. 
P 0Box1768 
Newport Beach, CA 92659-1768 

C-50 
Director 
Department of Industrial Relations 
770 L Street 
Sacramento, CA 95814 

D-12 
Executive Director 
Public Employment Relations Board 
1031 18th Street . 
Sacramento, CA 95814-4174 

Ms. Annette Chinn 
Cost Recovery Systems, Inc 
705-2 East Bidwell Street, #294 
Folsom, CA 95630 

A-15 
Ms. Carla Casteneda 
Department of Finance 
915 L Street, Suite 1280 
Sacramento, CA 95814 

· Ms. Beth Hunter 
Centratlon, Inc. 
8570 Utica Avenue, Suite 100 
Rancho Cucamonga, CA 91730 

A-15 
Ms. Susan Geanacou 
Departmem of Finance 
915 L street, Suite 1280 
Sacramento, CA 95814 

I declare under penalty of perjury under the laws of the S~te of California that the foregoing ls. 
true and correct, ·and that this declaration was executed on Feb a 2 200 , et Sacramento, 
Callfomla. 
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RESPONSE TO DEPARTMENT OF FINANCE 

Test Claim of the City of Sacramento and 
· The County of Sacramento 

Local Government Emplovment Relations 

Chapter 901, Statutes of 2000 (S.B. 739) 
Title 8, California Code of Regulations, Sections 31.001~1630. 

CSM-Ol-TC-30 

EXHIBITD 

In its response, the Department of Finance (hereinafter ''Finance;} asserts that no 
reimbursable state mandate costS resulted from Chapter 901, Statutes of2000 (S.B. 739). 
As a basis for its position, Finance quotes the statute's disclaimer language to the effect 
that the duties stated. in Chapter 901 are substantially similar. to those required under the 
pre-existing law, and that this includes "responding to unfair labor practic~s, compiling 
·payroll and personnel records; and participating in meetings and negotiations with 
upions". · 

These contentions are directly contrary to Finance's analysis dUring the legis~ve 
process of Seil.ate Bill 739, which was subsequently enacted as Chapter 901 without 
changes relevant· to the test claim. Finance incorporated this analysis in its response as. 
Attachment B. Wrth that analysis, Finance had concluded that the legislation would 
result in !l reimbursable state Diandate, with a probable cost higher than the present $37.2 

. mil.U9ri. in reimbursement for the schools mandate of ~llective bargaining. As related in 
Attachm~n.t E(J:>ERB ~one estimated its iilcreased costs at $1.5 million a:Dnually.1 

;,';-•;,·-,·c·:. 

Agency Shop Mandate . . ' . - . ' ,. . 

Under the pre-existing law, agency shop arrangements could, only be i.uiplemented. 
if the employer agreed to do so as part of the parties' collective bargaining. agreement. 
As a result, most labor agreements did not pr9vide for agency shops . 

. Under Chapter 901, an agency shop can be put into effect with the. support of a 
minority of unit empfoyeea, lind without the agreement of the employer. The result is a 
substantial increase in the number of agency shop errangementS. · This irievitable result 
was r~cogaj.zed l:>y Finance in its analysis, Attachment B. -

• • '. • ' i < I~~'"" r C ~ • ' -

The agenqy ;~p.cip proeedure added-~ Chap~. ~Ol req~s separate 
negotiations for up to 30:days and· the processing of agency ~op petition8. This is.in 
addition .~ the activities inherent in the implementation of ige:D.cy shop amiligements 
gener8lly, as itemiZed 'on page 6 of the test claim. · 

; .. 

1 See Bill Analysis, in Attachment B, subsection B., entitled "Fiscel Analysis". 

145 

I 

' 



} 

Clearly the new, additional agency shop procedure provided for under Chapter 
901, and the increase in the number of agency shop arrangements resulting from the 
legislation, mandates a substantial increase in ~vities imposed on employers. 

PERB Jurisdictional Mant!ate 

Finance's response argues that "the costs that the employers would incur through 
the process with PERB would have been inOUII'ed if the unfair labor practice claims were 

· still being litigated in the court system". 

The realify is that the ease with which unions and employees can file charges with 
the PERB as compared to filing court petitions,· results in a substantial increase in the 
number of filings tO which the employers must iespond. . 

Furth~re .. the procedures for responding to Writs of Mandate are generally. iess 
burdensome and time coDsum.ing for employers than the multi-layered administrative 
procedures,,reqllh,ed iinder the PERB's regulations (see p~es 7 and 8 of the test claim). 
Additionally, there are filing fees for a union or individual to file a Writ of Maridate, 
whereas it costs ·nothing to file with the PERB. . Thus, the burdens imposed on unions 
under the prior pro9CSS have been eliminate,d with the test claim legislation. 

Finance's response argues that "to the extent that PBRB settles claims before they 

.e 

ever reach a courtroo~ the provisions within ·this chapter. would result in savings to the a 
public agepd.es." · 9 

This conjecture by Finance disregards the fact that a union facing the prospect of 
formal, and often more costly coUrt proceedings, as called for uruifii-~g law, 
could just as likely be a more 6ompelling inc1ucem.ent for the settlenierit of claims. 
Furthermore, under the PERB's regulations, settlement conferences o~ only after 
p@icipation in the PBRB's inveSti.gative process and the· filing ''by· dmployers of 
r~spo~ to the unfair practice charges .. Th~ the Department's ar~ent as to alleged 
savings is Witb.o~ ·mf?rlt · · 

Training 

Finance 'conterids that the provision by. employers of: trainin,g concerning the 
PERB is discretionary, and thus not reimbursable. 

,·. 
The Commission routinely allows training as a reimbursable . componerii ·of a · 

reimbursable mandiue, as one of "the most reasonable metl,tt;>ds of .complying with the 
mand~e:". Criti~ i; C&liforniaCode of Regulations, Secti,on 118~.L) · 

· ..... 
It is unreasonable for an employer not to be. femiliar,wi$ $e,more co~plex 

processes end procedural requirements of the PERB. The regulations contain a plethora 
of procedural rules. and timelines with which compliance must be had. The Public A 
Employment Relations Board, 2000-2001 Annual Report, dated October 15, 2001, W' 
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attached hereto as Exhibit 1, contains in Appendix IV~E Decisions of the Board in 
summary form, a number of which were dismissed either for failing to meet the time 
line!i, or for lack of a prima facie case. Without adequate training, employers would 
needlessly be subject to various proceedings brought by individuals and unions when . 
there was no basis for the .action. · · 

Although the Commission, bas generally allow~ci 1raining on a one-time basis per 
employee, this is a situation that warrants continual 1raining. From the Annual Report, it · 
is evident that the PERB iii continually issuing decisions, and there is further litigation 
which results in published opinions, all of which can impact an employer. To not be kept · 
current on the latest developments of the PERB could result in a more costly impact to 
the employer. · Accordingly, eontinual training should be part of the reimbursable 
activities of this test claim. 

Participate in PERB's Rulemaking Process· 
. ·~ .. 

Finance contends that participation in this process is discretionsry. · However, 
without the participation of employers in the process, which was invited and encouraged 
by 'the PERB, the regulations would not only not address the needs of the employer, but 
wOuld be crafted with only the input of the various unions.· This would result in needless 
expense to all local government employers, which could have been easily obviated 
through participation in the ru]emaking process. 

Aweal of PERB's Decisions 

Finance also claims that· this function is clearly discretionary . on behalf of 
employer$. However, if the PERB errs in the interpretation of law or its application to 
the facts in a given situation to the de1riment of the employer, the employer has no choice 
but.to appeal its decisions. Similarly, the employer has no choice but to respond to any 
appeal of a PERB decision made by a union. · · · · . · · · . 

Conclusion 

In conclusion, the City of Sacramento and the County of Sacramento respectfully 
request that the Commission find that Chapter 901, Statutes of 2000 constitute a 
reimbursable state mandated program. 
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CERTIFICATION 

The foregoing facts are known to me personally and if so required, I could and would 
testify to the statements made herein, except those matters which are stated upon 
information and belief, and as to those matters, I believe them to be true. I declare under 
penalty of perjury under the laws of the State of California that the statements made in 
this do9ument are true and complete to the best of iny knowledge and as to all matters, I 
believe them to t>e true. · · 

Execii~ this ~ day of Octo'Qer, 2002, at Sacramerito, Ciilif~ia; by: 

~~ .. ~cl;'.\x= 5 

· County of Sacramento 
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CERTIFICATION 

The foregoing facts are lmown to me personally and if so required, I could and would 
testify tO the statements made herein. except those matters which are stated upon 
information and belief; and as to those matters, I believe them to be true. I declare under 
penalty of perjury under the laws of the State of California that the statements made in 
this document are true and complete to the best of my knowledge and as to all matters, I 
believe them to be true. 

Executed this /i!J. day of November, 2002, at Sacramento, California, by: 

City .of Sacramento 

149 



150 



• 

e. 

Hearing: May 29, 2009 
J :/fmandates/2001/01 tc3 O/psgs/daa42009 

ITEM __ _ 

DRAFT STAFF ANALYSIS 
PROPOSED P .ARAMETERS .AND GUmELINE~ 

GOvemmen.t Code Sections 3S0-2.5'and 3508.5 

Statutes 2000, Chapter 901 · 

ExhibitE 

California Code of Regulations, Title 8, Sections 32132, 32135, 32140, 32149, 32150, 32160, 
32168,32170,32175,32176,32180,32190,32205,32206,32207,32209,32210,32212,32310, 

32315,32375,32455,32620,32644,32649,32680,32980,60010,60030,60050,60070 

Register 2001, Number 49 

. Local Government Employee Relations 
01-TC-30 

City of Sacramento and County of Sacramento, Claimants 

EXECUTIVE SUMMARY 

The test claim statute amended the Meyers-Milias-Brown Act (hereinafter the MMBA), created 
an additional method to establish an agency shop arrangement, and expanded the jurisdiction of 
the Public Employment Relations Board (hereinafter "PERB'') over _local agencies. Since 2001, 
PERB 's new MMBA jurisdiction includes resolution of di~utes and enforcement of statutory 
duties and rights of all local public employees except peace officers, management employees, 
and the City and County of Los Angeles. The test claim regulations adopted by PERB in 2001 
-established procedures for the new MMBA jurisdiction. · 

. On December 4, 2006;· the Commission on State Mandates determined that the Local 
·Government Employment Relations test claiai·Sta.tUtes and specified regulations, adopted in 
2001, impose a reimbursable· state-mandated program on lcical agencies.I · · · · 

On January 8, 2007, the claimant submitted proposed parameters and guidelines.2 On 
· February 2, 2007, the Department of Finance submitted comments on the claimant's proposed 

parameters and guidelines.3 Staff reviewed the claimant's proposal and the Department of 
. · Finance's comments. Non-substantive, technical changes were niade for purposes of· · 

clarification, co~istency with language in recently adopted parameters and guidelines, and · 

conformity to the Statement ofD~cision. Al;o, staff reviewed and a:na.!rzed claimant's proposed 
new activities and recommends approval of those activities that are reasonably necessar}r to 
implement the state mandate. . · 

1 S~ Exhibit A, Statement of Decision. .. · . 
2 See Exhibit B, Clailnant's Proposed Parameters and Guidelines. 
3 See Exhibit ·c, Department of Finance Comments. 
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Recommendation 
' ' 

Staff recommends that the Commission adopt the proposed parameters and guidelines, as 
modified by staff, beginning on page 11. 

std! als6 re~omm~dS that the Commission authorize staff to make any non-substantive, 
technical corrections to the parameters and guidelines following the hearing .. . . . . . . ' 
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Claimants · 

City of Sacramento and County of Sacramento 

Chronology 

08/01/02 

12/04/2006 

12/07/06 

01/08/07 

02/02/07 

04120/2009 

05/11/2009 

05/15/2009 

05/29/2009 

Claimants files test claim with the Commission on State Mandates 
(Commission) 

·. · Cominission ·adopts stateinent of decision 

Commission staff issues adopted Statement of Decision 

Claimant submitted proposed parameters and guidelines · 

DOF files comments on the proposed parameters and guidelines 

Commission staff issues draft staff analysis and proposed parameters and 
guidelines, as modified by staff 

Comments may be.filed 

Final staff analysis will issue 

Conlmission hearing 

Summary of the Mandate 

On December 4, 2006, the Commission on State Mandates determined that the Local 
Government Employmen( Relations test claim statutes and regulations impose a reimburs.able 
state-mandated program on loqal agencies for the following activities: 

1 .. Deduct from employees' wages the payment of dues or service fees required pursuant to an· 
agency shop arrangement that was established under subdivision (b) of Government Code 
section 3502.5, and transmit such fees to the employee organization. (Gov. Code§ 3508.5, 
subd. (b)). 

2. Receive from the employee any proof of in lieu fee payments made to charitable 
organizations required pursuant to an agency shop arrangement that was established under 

. supdivision (b) of Governmi;;nt Cod~ section 3502.5, (Gov. Code§ 3502.5, subd. (c)) .. 

3. Follow PERB procedures in responding to charges and appeals flied with PERB, by an entity 
other than the local public agency employer, concerning an unfair practice, a unit 
determination, and representation by an employee organization, recognition of an employee 
organization, or election. ·Mandated activities as added by Register 2001; Number 49, are as 
follows: · · · · · · · 

· · a. Procedures for filing documents or extensions for filing documents with ·PERB. 
(Cal.Code Regs., tit. 8, §§ 32132, 32135); · · 

b. Proof of service. ~Cal. Code Regs., tit. 8, § 32140); 

c. Respond to subpoenas and investigative subpoenas. (Cal. Code Regs., tit. 8, §§ 
32149, 32150); 

d. Conduct depositions. (Cal. Code Regs., tit. 8, § 32160); 
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e. Participate in hearings and respond l!ll required by PERB agent, PERB 
Administrative.Law Judge, or the fjve-member PERB. (Cal. Code Regs., tit. 8, §§ 
32168,32170,32175,32176,32180,32205,32206,32207,32209,32210,32212, 
32310, 32315, 32375, 32455, 326~0 •. 32644, 32649, 32680, 32980, 60010, 60030, 
60050 and 6007.0); and · 

. f .. File and respond to written motioris in the course of the hearing. (Cal. Code Regs. 
tit .. 8, § 32190) . 

.. . - ·. . . 

On JanUary 8, 2007, the claimant submitted proposed parameters and guidelines. 
On February 2, 2007, the Department ofFinarice commented on the·claimant's proposed 
parameters and guidelines.4 The Depl:!limetit of Finance's comments will be addressed in the· 
analysis. 

Discussion 

Non-Substantive, Technical Changes to Sections II. III. V. VI 

St8ffreviewed the proposed parameters and guidelines and the comments received. Non-· 
substantive, technical changes were made for purposes of clarification, consistency with . 
language in recently adopted parameters and guidelines, and conformity to the Statement of 
Decision. The technical changes proposed by staff are described below.· 

II. Eligible Claimants 

The claimant proposed that "Any county, city, or city and col.inty, special district or other local 
agency subject to the Meyers-Milias-Brown Act that incurs increased costs as a result of this 
reimbursable state-mandated program is eligible to claim reimbursement of those costS." Staff 
added a sentence to clarify that the City of Los Angeles and the County of Los Angeles ·are not 
eligible claimants because they are sjJecifically excluded from PERB jurisdiction pursuant to 
Government Code section 3507. 

III. Period of Reimbursement 

This section was updated to conform to statutory amendments (2008) which eli.miilated filing 
. reimbursement clainis based on estimated easts. · · ... · · 

· · · · V. Claim Preparation and-Submission . 

B. Indirect Costs 

The current boilerplate language allows claimants to utiliZe the procedure provided in "Office 'of 
Mariagement and Budget (OMB) Circular A-87 Attachments A and B" for the calculation of 
indirect costs. · · · · · ·· 

Comiri.ission staffreeently learned that this document is now cited as 2 C.FR Part 225, Appendix 
A and B (OMB Circular A-87). The CFR citation has been verified and staff recommends 
updating this citation throughout Section V. · · · 

. . 

4 See Exhibit C 
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Substantive Changes to Section IV. Reimbursable Activities 

IV. Reimbursable Activities. 

The Reimbursable Activities section of the parameters and guideliJies includes a description of 
the specific costs and types of costs that ar~ reimbursable, including one-time costs and on-going 
costs, and a description of the most reasonable methods of complying with the mandate. "The 
most reasonable methods of complying with the mandate" are those methods not specified in . . . . . . s 
statute or executive· order that are necessary to carry out the mandated program, · 

Claimant proposes the following reimbursable activities: 

One Time Activities 

a. Establish procedures and documentation for deduction from employees' wages the 
payment of dues, or service fees, charitable organization as appropriate required pursuant 
to an agency shop agreement. 

b. Develop and provide training for employees charged with responsibility for responding 
to PERB administrative actions, including attorneys, supervisory and management 
personnel. (One time per employee). · 

c. Establishment of procedures and systems f~r handling of PERB matters, includihg 
calendaring, docketing and file management systems. . 

·:;rc On-Going Activities 

• a. 

b. 

c. 

Deduct from employees' wages the payment of dues or service fees required pursuant to 
an agency shop arrangement and transmit such fees to the employee organization. 
Receive, verify and file proof of in lieu fee payments,_ received from the employee, made 
to charitable·organizations pursuant to an agency shop arrangement. 
When a person or entity other than the public entity files with the PERB an unfair labor 
practice, unit determination, representation by an employee organization, petition for 
injunctive rel.ief, recognition of an employee organization, or an election, the following 
activities are ·reimbursable: · · · ·· · 

. ' : . 

1. Filing of documents or requests for extension of time to file documents with 
PERB, 

2. .Preparation for conference and hearings before.PERS.Board agents and 
Administrative Law Judges including, but not limited to, preparation of briefs, 

· · documentation and evidence, exhibits, witnesses and expert witnesses. · 

3. Pro~f of servi,ce, including mailing.and serVice costs_. 

4. Responding to subpoenas and.investigative subpoenas, including the tjme spent 
. obtaining the information or documentation requested in the stibpoena, and 
. copying and service charges. . 

e 5 See California Code of Regulations, title 2, section 1183.1, subdiv_ision"ca)(4). 
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6. 

The conduct of depositions, including service of subpoenas, deposition reporter 
and transcription fees, expert witness fees, preparation for the deposition and the 
time of any governmental employee or attorney incurred iii the conduct of the 
depositfon. 

Preparation.for and participation in any hearing as required, by any PERB agent, 
PERB Administrative Law Judge, or the five-member PERB, including 
preparatioi;i of witnesses, evidence, exhibits, expert witnesseii, witnesses, and 
briefs. ·- · · · · · · · · · · · 

7. The preparation, research, and filing of motions and responding to written 
motions in the course of a hearing. 

Staff reviewed the claimant's proposed language and DOF's comments, and proposes the 
following changes (see" strikeout and underline" for staff's proposed changes): 

One-Time ActMties 

Claimarit proposed the following one-time activities:. 

1. Establish procedures and documentation for deduction: from employees' wages the payment 
of dues, or service fees, including transmittal of such payments. and handling moof of 'in 
lieu' fee payments made to charitable organization§ as a11prepriate required by the agency 
shop agreement established pursuant to Government Code section 3502.5. subdivisions (b) 
and (c). · 

2: Develop and provide training for employees charged with responsibility for-responding to · 

e· 

PERB administrative actions, including attorneys, supervisory and. management personnel. .A.. 
(One-time per employee). · · W 

3. Establish procedures and systems for handling of PERB matters, including calendaring, 
docketing and file management systems. · 

Staff modified proposed activity A.1 to conform the activity to the test claim statute. No 
substantive changes were made by staff to proposed activities A.2 and A3. 

. . . ' ' 

In rebuttal .comments .to the Department of Finance's comments on the original test claim filing, 
.. claimant asserted that "[i]tis tinreasohable for an employer D.cit fu be familiar with the more · · 

complex processes and procedural requirements of the PERB.6 The regulations contain a 
·"plethora of procedural rules and timelines with which compliance must be had.~; The Public 
Employment Relation$ Board, 2000-2001 Annual Report, dated October 15, 2001, contains in an 
appendix of Board decisions, a summ!iry' of cases which were dismissed either for failing to meet 
the tinielhles, or for lack of a prima facie cim~. Without adequate trairung, employers woUld 
needlessly b~ slibject to various proceedings brought by individuals. and unions when th~re was 
no basis for the action. Claimant also asserts that this is a situation that warrants continual 
training. From the Annual Report, it is evident that the PERB is continually issuing decisions, 
and there is further litigation which results in published opinions, all of which can impact an 
employer. To not be kept current on the latest developments of the PERB could result in a more 
costly impact to the employer: · 

6 See Exhibit D, Response toDepartment of Finance. 
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Staff agrees with claimant that one-time activities l, 2 and 3 are the most reasonable methods of 
complying with the mandate and therefore, should be allowed by the Commission. 

Ongoing Activities 

The claimant proposed the following ongoing activities (nopnal text), and staff proposes the 
following clarifying changes (strikeout an~ underline),·as discussed below: 

Agency Shop Agreements Established by Signed Petition and Election (Gov. Code,·§ 35 02, 5, 
. subd. (b).) · · · · · ··· · · · · · · · · 

Deduct from employees' wages the payment of dues or service fees required pursuant to 
an agency shop arrangement and transmit such fees to the employee organization. 

On a monthly basis. receive proof of ·1er#y B:Bel i'ile preeif ef liel:! payments in the sum 
equal to the dues, initiation fees or agency shop fees, re.eei¥eli frem the emple:yee, made 
to a'charitable·organizationpursiumt to Government Code section 3502.5, subdivision 

. ( c ), as required by pl:H'sueat ta 1an agency shop arrangement established by signed petition 
and election pursuant to Government Code. section 3502.5. 'subdivision (b). 

Staff reviewed claimant's proposed la.ilguage and comments filed by the Depamn'ent of Finance 
(DOF).7 DOF states that the plain la.ilgtiage of the test claiin legislation only requires that local · 
agencies receive prooftfui.'t in lieu fee payments have beeri made; therefore verifyfug and filing 
this irllormation shotild riot constitute reimbursable activities." Staff agrees, and strikes "verify 
and file" and makes other technical changes to conform the proposed activity to the test claim· 
statute. 

Scope of Reimbursable State-Mandated PERB Activities 

Claimant proposed the following language to defiD.e the scope of reimbursable state-mandated 
PERB activitie~:. 

3, When a person or entity other than the public entity files with the PERB an unfair 
practice charge, unit determinatio11; representation by li.n employee organization, pea.Heft 
fer iajl:ll'iati·,.e relief, recognition of an employee organization, or an election request, or 
the public agency employer is· ordered by PERB to j'oin ·in a matter, the following 
·activities are'reimbursable: . ', ' 

Staffreconmu~nds deletion of"petition for injunctive relief' because it is ineonsistent with the· 
Commission's Statement of Deqision. The claimant sought reimbursement for staffing, 
preparing for, and representing the local public agency in administrative or court proceedings 
regarding dispu~es as.to ~ii.geµu~nt, supervisory and c~nfidential design~tiol}B, which.are 
excluded from agency .stJ.op ~angements. The Commission found that the plain language of:th.e 
test: claim statu~e11 and regulati()ils. do not require the local public agency employer to perform 
aiiy activities with r¢g!:!!d, to superior .or appellate court appeals of final PERB decisions. 
Therefore, :these coSts are not s_1,1bject to article XIII B, sectiop. 6. · 

e 7 See Exhibits C and D. 
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Preparation/or and Participation in any PERB Hearing 

6. Preparation for· and participation iri any hearing as required by any PERB agent, 
PERB Administrative Law Judge, or the five-member PERB, including preparation of · 
witnesses, evidence, exhibiU!.J~xpert witnesses, witnesses, and briefs. (Cal. Code, 
Regs .. tit. 8. §§ 32168; 32170. 32175, 32176. 32180. 32205. 32206. 32207. 32209. · 
32210. 32212. 32310; 32315. 32375. 32455. 32620. 32644, 32649. 32680. 32980. 
6001 o. 60030. 60050 and 60070l; anc\ · · 

Claiµlaritrequests reimbursementJor,the activity of"pr~p!ll'8-ticn1'.' for PERB ~e~gs ... 
because "preparatjop for.a heatjng~?, is the most reasonabie method of complyii;ig with the . 
mandate to participate in a PERB qearing. 

"f'!-'j ... \; ,'. ·.- :· . . ... · .. · '!,•j·::--. . ;.;, .. ' , . -;~ ... -. - . 

DOE:commen~ed tlla.tpreparation for,hearings is !lOt a 11e\V activity, fl;S·~?cal ~~~es previously 
preparei;I similar documentatj.on for court hearings under.t!:ie process in J:!lace for resolution of 
unfair !8-bor pracpce c.~e,s priorto enactment of the test c!aiffi langwi.ge.8 

. .· 

Staff disagrees. The PERB decisiOn~inaking process iS' quasi~judicial' arid is'not identical to the 
pro~~qµ,res fc,ir responcfu).g to. .Wtits .. of M.ari<,li!.te. There 81'.!?. s,pecific PaRB prq~dural re~!Uions, 

· whic;li.the.Co1;l'.llllis~ion determitied to be reimbursable. Thef~e are:not the sru.ne as loc~Lru!es of. 
court. :J'Qel!e regµl~tions require loca,l agency representative~ tQ be prepar¢ for any hearing ,as , . 
require~.by any )?ERB agent, Administrative Law Judge, General Coun~el, or the fiye-I11EmJber . 
PERB, .. ,, '' ' ' ' . ;IC: ' ; ' ' 

Claimant explains that the ease with which unions and employees can file charges with the. 
· PERB as compared to filing court petitions re~ts in a sub~\aritj~ i.Ii~rease0~.the nwnµer of 

filings to which the employers must respond' ... the procedures for responding to Writs of 
Mandate are gerieraD.y less burdensome and time ccinsummg fof emplOyefii 'thiili the tiitilti- . 
layered administrative procedures required under the PERB's regulations .... 9 Baaed oii · 
claimant's contenP,qns, ~finds that the activity of "p~aration.for hea.tj.ng','., is Jh~ most · 
reasonable. method qf~omplying with. the mandate to '1Jartiqipa,te ina.PERB·l:!earing;" · .. · 
TherefQJ;"e,.staff.reconim~p.ds,approva1 of this activity. ·., 1 ,,, ., , •. · .·.· '··"·· • .,,. v , '" . 

For this activity, the Comfuissfon's decisiOn mcludes the followmg regclator)i-citati,ons: 
California Code of Regulations, title 8, seetions 32168, 32170, 32175~'32176; 321 so; 32205, 
32206; ~2207' 322()9. 32210, 32212; 32310,.32315; 323 75, 32.455, 32620,· 32644, 32.649, 32680, 
32980, 6001 Q, 60030, 60()50 and 60070 and staff proposes adding ¢.ese citatj9ns. to the proposed 
parameters.and gui~eliI).es. . ·T:" .. . · · :r 

All of these regwations were added of amended. by Register:200 I, Number .49 and were· · ·. · • 
determined tO be reimbursaole'by the Commission. On May' 10,' 2006, regiilati6h sections···. 
60010;' 60il30; 60050;; IUid-'60070 related to' petitionsfor boSi'd teview\vefe tepeilled by RegiSter 
2006, Ntimbei'l5~''Be6~U1'~ ofthis repeal;'Sta:ff,j)t~poses t0 add c:r~fymg'IB.riguage'fo'the .. · 
parameters and ~delines that will Suite' effective May.'11;:2006;· 'activities reliitcii' to petitions for 
board review that are based on former sections 60010, 60030, 60050, 60070 are not. 
reimbursable. (See Non-Reimbursable Activities, discussed below.) 

8 See Exhibit C. 
9 See Exhibit D. 
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Repeal and Renumbering of Regulations 

Generally, the same rules of statutory construction apply when interpreting administrative . 
regulations as apply when interpreting statutes. (Cal. Drive-In Restaurant Assn. v. Clark (1943) 
22 Cal.2d 287, 292.) Educ~tion Code section 3 provides: "[t]he provisions of this code, insofar 
as they are substantially the same as existing statutory provisions relating to the same subject 
matter, shall be construed as restatements and continuations, and not as new enactments." This 
is in accordance with the California Supreme C()urt decision, which held that "[w]here there is 8Il 
express repeal of an existing statute, and a re-enactment of it at the same time, or a repeal and· a 
re-enactment of a portion of it, the re-enactment neutralizes the repeal so far as the old law is 
continued in force. It operates without interruption where the re-enactment takes effect at the 
same time." (In re Martin's Estate (1908) 153 Cal. 225, 229.) 

The proposed parameters and guidelines did not include citations to new regulatory sections that 
were alleged to be the reenactment of sections 60010, 60030, 60050, and 60070 of the PERB 
regulations. Therefore, staff makes no findings on the potential reenactment of sections 60010, 
60030, 60050, and 60070. Claimants and PERB may file comments on this issue and identify 
relevant sections of regulations that may constitute the reenactment and continuation of these 
regulations. 

Non-Reimbursable Activities 

Staff recommends adding a section identifying Non-Reimbursable Activities. ·The 
Commission's decision identifies activities initiated by a public agency that are not state
mandated activities. Staff recommends that this list be included following identification of 
reimbursable activities. Staff also recommends adding to this list, exclusions for peace officers 
as defined in Penal Code section 830.1 and activities based on regulations sections 60010, 
60030, 60050, and 60070. 

C. Non-Reimbursable Activities 

1 .. - The following activities initiated by the local public agency are not state-mandated 
activities: · -

· a. File an unfair practice'chatge (Cal. Code of Regs .. tit: 8. §§ 32602. 32604-. 32615, 
32621. 32625) 

b. Appeal of a ruling on a motion (Cal. Code of Regs:. tit. 8. § 32200); 

c. Amend complaint (Cal. Code of Regs .. tit. 8. §§ 32625. 32648); -

d. Appeal of an administrative decisio~. including request for stay of activity and appeal 
of dismissal (Cal. Code of Regs .. tit. 8. §§ 32350. 32360. 32370. 32635. and 60035); 

e. St~ten'ient of exceptions·to Board agent decision (Cal. Code of Regs .. tit: 8. § 32300); 

f. · Request for reconsideration (Cal. Code of Regs .. tit~ 8. § 32410): and. 

g. Request for injunctive relief(Cal. Code of Regs .. tit. 8. § 32450). 

2. Sections 3501. 3507.1and3509 of the Government Code do not apply to persons who are 
peace officers as defined in section 830.l of the Penal Code. Therefore. increased costs 
related to peace officers are ineligible for reimbursement under this program. (Gov. Code,§ 
3 511.) -. ' ' ' ' ' 

159' 



3. Effective June 11. 2006. activities related to petitions for board review pursuant to former· 
sections 60010. 60030. 60050. and 60070 ofCaliforrua Code of Regulations, title 8, are not 
reimbursable, 

Staff Recommendation: 

Staff recommends thatthe Commission adopt the proposed parameters and gllidelines, as 
modified by staff, beginning on page 11. · . · · 

Staffall;o recommends that the Conimission authorize staff to make any non-substantive, 
technical corrections to the parameters and guideliiies following the hearing. 
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Hearing: August 1, 2008 
File: Mandates/2001/01-TC-30/PsGs/DSAPraposedPsGa 

PROPOSED PARAMETERS AND GUIDELINES, 
'AS MODIFIED BY STAFF 

· Leeel Gt!~e,,nme1tt EfffPlejimeitt RelfflieJtS · 
QI TC 3G . 

City aaEl Ceamy of Sacramento and 
County of Sacramento, Claimants 

Government Code Sections 3502.5 and 3508.5 

Statutes 2000, Chapter 901 (SB 739) 

caiifomia Code of Regulations, Title 8, Sections 31QQQ ta eHi3Q 32132 . .32135. 32140. 32149. 
32150.32160.32168.32170.32175.32176.32180.32190.32205.32206.32207.32209.32210, 
32212.32310.32315.32375,32455.32620.32644.32649.32680.32980.60010.60030,60050, 

I. 

60070 

Register 2001, Number 49 

Local Government Employee Relations 
01-TC-30 

SUMMARY OF THE MANDATE 
··.' 

The test claim legialatiea stanite amended the Meyers-Milias-Brown Act (hereinafter the 
"MMBA") regarding employer-employee relations between local public agencies and their 
employees. The test claim legialaaea statute arid its attendant regulations created an additional 
method for creating an agency shop arrangemen~. and expanded the jurisdiqtion of the Public 
Eriip!Oyment Relations Board (hereinafter "PERB")'to include resolving disputes and enfoi:cirig' · 
the statutory duties and rights of those public employers and, employees subject to the MMBA; ·. 

On December 4, 2006, the Commission on State Mandates found that the test claim statute and . 
regulations impose a aeeye Fefe.Feaeea test elaim was a partially reimbursable state-mandateg 
program on local agencies for the following actiyities:... · · 

. .. . ' . 
1. · Deduct:from an employees' wages the payment of dues or service fees required 

pursuant to an agency shop arrangement that. was established under· subdivision {b) of 
Government Code section 3502.5, and transmit such fees to the employee. . 
organi,zation. C?ov. Cqde § 3508.5, subd. (b)). . 

2. Receive from the employee any proof ofin lieu fee payments made to charitable 
organizations required pursuant to an agency shop arrangement that was established 
under subdivision {b) of Government Code section 3502.5. (Gov. Code,§ 3502.5, 
subd. (c)). · · · · 
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3. Follow PERB procedures in responding to charges and appeals filed with PERB, by 
an entity other than the local public agency employer, concerning an unfair labor 
practice, a unit determination, representation by an employee organization, 
recognition of an employee organii.ation, or election. -Mandated activities are: _ 

a. Procedures for filing documents or extensions for filing documents with PERB. 
(Cal.Code Reg., tit. 8, §§ 32132, 32135 (Register 2001, No. 49)); 

b. Proof of service. (Cal. Code Regs., tit. 8, § 32140 (Register 200 l, No. 49)); 

c. Responding to subpoenas and investigative subpoenas. (Cal. Code Regs., tit. 8, 
§§ 32149, 32150 (Re~ster2001, No. 49)); -

d. Conducting depositions. (Cal. Code Regs., tit. 8, § 32160 (Register 2001, No. 
49)); 

e. Participate in hearings and responding as required by PERB agent, PERB 
Administrative Law Judge, or the five-member PERB. Cal. Code Regs., tit. 8, §§ 
32168,32170,32175,32176,32180,32205,32206,32207,32209,32210,32212, 
32310,32315,32375,32455,32620,32644,32649,32680,32980,60010,60030, 
60050 and 60070 (Register 2001, No. 49)); and 

f. Filing and responding to written motions in the course of the hearing. (Cal. Code 
Regs. tit. 8, § 32190 (Register 2001, No. 49.) 

II. ELIGIBLE CLAIMANTS 

Any county, City, or city and county, special district or other local agency subject to the 
jurisdiction of PERB that incurs increased costs as a result of this reimbursable state-mandated A 
program is eligible to claim reimbursement of those costs. However, the City of Los Angeles W 
and the County of Los Angeles are not eligible claimants because they are specifically excluded 
from PERB jurisdiction pursuant to Government Code section 3507. 

- - -

ill. PERIOD OF Rlj:IMBURSEMENT 

Government Code section 17557 states that a test claim shall be submitted on or before June 30 
·· · ·-folloWing a given fiscal year to establish. eligibility for reimbursement for that fiscal year;·_ The 

· -· test- claim for this niandat_e w8:8 filed by the test claimants, the County of. Sacram~nto and .the 
City of Sacramento,-on August 1; 2002. Therefore. the period of reimbursement begins oil 
July 1. 200L 

Actual costs for one fiscal year shall be inC:luded in'each claifu. BBtimatee easts: fer ths -
Bll'e~eeieeat year ffia;' ee ifteffieeel BB tJ:ie s~ elaim, if 8Jl~Hea'ele:' Pursuaiit to Gove~en~ 
Code section 17561, subdivision (d)(l )(A), all claims for reimbursement of initial fiscal year 

-costs shall be submitted to the State Controller within 120 days of the ~ssuance date for the 
claiming instructions. 

If the total costs for a given year do not exceed'$ i ;ooo, no reiiribursement shall be allowed, 
except as otherwise allowed by G0vemment Code section 17564; 
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IV. REIMBURSABLE ACTIVITIES · 

To be eligible for mandated cost reimbursement"for any given fiscal year, only actual costs may 
be claimed. Actual costs are those costs actually incurred to implement the mandated activities. 
Actual costs must be traceable and supported by source documents that show the validity of such 
costs, when they were incurred, and their relationship to tp_e reimbursable activities. A source . 
document is a document created at or nea.1' the same time the actual cost was incurred for the 
event or activity in question~ · Source· documents may il;lclude, butare._~ot limited to, employ~e 
time r~ords or time logs, sign-in sheets, invoices arid receipts. · · 

Evidence corroborating the source documents may incililde, but is not limited to, time sheets, 
. worksheets, cost allocation reports (system generated), purchase orders, contracts, agendas, 

calendars, and declarations; Declarations must include a certification or declaration stating, "I 
certify (or declare) under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct," and must further comply with the requirements of Code of Civil 
Procedure section 2015.5. Evidence corroborating the source documents may include data 
relevant to the reimbursable activities ·otherwise reported in compliance with local; state; and 

. federal government requirements. However, corroborating. documents cannot be substituted for 
source documents. 

The claimant is only allowed to claini and be reimbursed for increased costs for reimbursable · 
activities identified below. 

Claimants may use time studies to support salary and benefit costs when an activity is task-
. repetitive. Time study usage is 'Subject to the review and audit conducted by the State 

Controller's Office; 

For eac~ eligible claimant, the following activities are eligible for reimbursement: 

A. ~One Time Activities 

1. Establish procedures and documentation for deduction from employees' wages the 
payment of dues, or service fees;- including transmittal of such payments. and handling 
proof of in lieu fee .payments made to charitable organizations as required by the agency 

· shop Mi'eefuent pursuant to Government Code sections· 3502.5. subdivisions (bl and (c). 
aa ftPJ!f'9j3Aftte Fe§Wree j31:li'Bl!EiBt ie BB ageaey see:i:i agraemeat 

. 2. DeveloP, and provicle. training for empkiyees charged with responilibility for responding to 
. PERB !ltlpiinistrative aetio1l's,. including attorneys, supervisory and" i:nanagement 
persoii#el. (One tiine per empl9yefil). . . 

3. establishmem:·efEstablish-procedures and systems for handling e?PERB matters, 
including calendaring, docketing and file management systems. . . .· . ' . 

On-Going Activities 

1. Deduct from employees'· wages the payment of dues or service fees required pursuant to . 
an agency shop arrangement that was established uhde(subdiVi.sio:i:t' (b) of' Government 
Code section 3502.5, and transmit such fees to the employee organization. (Gov. Code, 
§, 3508.5, subd. (b).) . · . 

2. On a mo_nthly basis. r&eceive, ·1~..t)·. aaa file from the employee proof of in lieu fee 
payments, tee_ei-vee H-em the effloj3leyee, made to charitable· organizations pursuant to ail· 
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agency shop arrangement that was established by signed petition and election in 
Government Code section 3502.5. subdivision (b). (Gov. Code,§ 3502.5. subd. (c).} 

3. When a person: or entity other than the public entity files with the PERB an unfair l&90f 
practice charge. unit determination, representation by an employee organization, ~eatiea 
fer is.jl:lftea·1e·relief, recognition of an employee organization, or an election request, or 
the public agency employer is ordered by PERB to join in a matter, the following 
activities are ·reimbursable: 

a. Filing documents or reguests for extension of time. to file documents with PERE. 
(Cal. Code Regs .. tit.8. §§ 32132. 32135); 

b. Proof of service, including mailing and service costs. (Cal. Code Regs .. tit. 8. § 
32140); . . 
.. 

c. Preparation for conference!_and hearings before PERB Board agents and PERB 
Administrative Law Judges including, but not limited to, preparation of briefs, 
documentation and evidence, exhibits, witnesses and expert witnesses. (Cal. Code 
Regs .. tit.8. § 32170) · 

d. Responding to subpoenas and investigative subpoenas, including the time spent 
obtaining the information or documentation requested in the subpoena, and 
copying and service charges. (Cal. Code Regs .. tit. 8. §§ 32149. 32150); .. 

e. 

l § 32206. 

The conduc:t of depositions, including service of subpoenas, deposition reporter 
and transcription fees, e~pert witness fees, preparation for the deposition and the 
time of any governmental employee or attorney incurred in the conduct of the 
deposition. (Cal. Code Regs., tit. 8, § 32160); 

. . 

Preparation for and particip~tion in any hearing as required by any PERB Board · 
agent, PERB Administrative Law Judge, er the five-member PERB, or the General . 
CounseL including preparation of answer to complaint or answer to amendment. 
witnesses, evidence, exhibits, expert witnesses, \vHaesses, statement8102. stipulated 

. facts3 and informational briefs, oral argument. res,ponse to exceptions. response to 
a.dniin.i.strative appeal or compliance matter; Effective.July 1. 2001 through May 10;· · 

· 2006: California Code··ofRegulations. title 8, §§ 32168. 32170, 32175. 32176, . · 
32.180. 32205, 32206; 32207. ~.4 32210. 32212, 32310. 32315. 32375, 32455. 
32620. ·32644. 3264S( 32680'. 32980. 60010. 60030, 60050. and 60070. (Register 
2001, No. 49). Effective June 1i.2006. res,ponses io petiti.on8for board review 
pursuant to former sections 60010. 60030. 60050. and 60070 ofthe California Code 

· ofRegUlations. title 8, are not reimbursable~ (Register 2006. No~ 15.) · 

2 § 32455 -·~paration of written position statements or other doci.µD,ents filed with the General 
Counsel. · 
3 § 32207. 
4 Correction of the transcript r~quires filing of a motion: the citation tci this motion has been 
moved to subdivision (g). · ··. · ·· · · · 
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g. · The preparation. research. and filing of motions, including correction of transcript 
and responding to writteri motions in the course of a hearing aild immediately after. 
(Cal. Code Regs .. tit. 8. § 32190. 32209). 

C. Non-Reimbursable Activities 

v. 

'1. The following activities initiated by the local public agency are not state~rnandated 
activities;· 

a. File an unfair practice charge (Cal. Code of Regs .. tit. 8, §§ 32602. 32604. 3261 S. 
32621. 32625) 

b. Appeal of a ruling on a motion (Cal. Code of Regs .. tit. 8. § 32200); 

c. Amend complaint (Cal. Code of Regs .. tit. 8. §§ 32625. 32648); 

d. Appeal of an administrative decision. including request for stay of activity and aoneal 
ofdism:issal (Cal. Code of Regs .. tit. 8. §§ 32350. 32360. 32370. 32635. and 
60035); 

e. Statement of exceptions to Board agent decision (Cal. Code of Regs .. tit. 8, § 32300); 

f. Request for reconsideration (Cal. Code of Regs .. tit. 8. § 32410); and, 

., g. Request for injunctive relief(Cal. Code of Regs .. tit. 8. § 32450) . 

2.d·Sections 3501. 3507.1 and 3509 ofthe Government Code do not apply to persons who are 
peace officers as defined in section 830.1 oftlie Penal Code. Therefore, increased costs 
related to peace officers are ineligible for reimbursement under this program. (Gov. Code. § 
351.1.) 

3 .. Effective June 11. 2006. activities based on former sections 60010. 60030. 60050. and 
60070 ofCalifomi'a Code of Regulations. title 8. ~e not reimbursable . 

. 'CLAIM PREPARATION AND SUBMiSSION 

Each of the following cost elements must be identified for the reimbur~able activities identified 
in· section IV ofthis'do'cunient. E!!Ch reimbursable cost mUst be· supported by source · 
documentation as described in section IV. Additionally, each reimbursement claim must be filed 
in a timely manner . 

. A. Direct Cost Reporting 

Direct costs are those costs incurred specifically for reimbursable ·activities. The following direct 
costs are eligible for reimburse!Dent. . 

'l. .Salaries and Benefits 

RePOlt each employee implementing the ~imburs~pje activities by naine, job classification, 
and productive hourly rate (total wages and related benefits divided by productive hours).' 
Describe the· specific reimbursable activities performed and the hours devoted to each 
r~imbutsable activity perforined.1 
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2. Materials and Supplies 

. Report the cost of materials and supplies that have been consumed or sxpended for the 
purpose of the reimbursable activities. Purchases shall be claimed at the actual price after 
deducting discounts, rebates, and allowances received by the claimant.· Supplies that are 
withdrawn from inventory shall be charged on an appropriate and recognized method of. 
costing, consistently applied. 

3. · . Contracted Services 

Report the name of the contractor and services perfonned to implement the reimbursable 
activities. If the contractor bills for time and materials, report the number of hours spent on 
the activities and all costs charged. If the contract is a fixed price, report the services that 
were perfonned during the period covered by the reimbursement claim. If the contract 

. services were also used for purposes other than the reimbursable activities·, only the pro-rata 
portion of the services used to implement the reimbursable activities can be claimed. Submit 

. contract consultant and invoices with the claim and a description of the contract scope of 
services: 

4. Fixed Assets and Equipment 
. . 

Report the purchase price paid for fixed assets and equipment (including computer$) 
necessary to implement the reimbursable activities. The purchase price includes taxes, 
delivery costs, and installation costs. If the fixed asset or equipment is also used for purposes 
other than the reimbursable activities, only the pro-rata portion of the purchase price used to 
implement the reimbursable activities can be· claimed. 

5. Travel 

Report the name of the employee traveling for the purpose of the reimbursable activities. 
Include the date of travel, destination point, the specific reimbursable activity requiring 
travel, and related travel expenses reimbtirsed to the employee in compliance with the rules 
of the local jurisdiction. Report employee travel time according to the rules of cost element 
A. I, Salaries and Benefits; for each applicable reimbursable activity. 

B. Indirect C6Si Rates 

. Indirect costs are costs that are incurred fo~ a common or joint purpose, benefiting mor~ than one 
program, and are not directly assignable to a particular department or program without efforts · · 
disproportionate to the result achieved. Indirect costs may include (1) the overhead costs of the 
unit performing the mandate; and (2) the costs of the centraj government services distributed to 
the other departments based on a systematic and rational basis through a cost allocation plan. 

Compensatie>n for indirect costs is eligible for reimbursement uti~izing the procedure proVided in 
. the 2 CFR Part 225 (Office of Management and Budget (OMBj Circular A-87). Claimants have 

the option of using 10% of labor, excluding fringe benefits, or preparing an Indirect Cost Rate 
Proposal (ICRP) ifthe indirect cost rate claimed eKceeds 10%. . . 

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in 
2 CFR Part 225. Appendix A and B (OMB Circular A-87 Attachments A and B)) and the indirect 
shall exclude capital expenditures and unallowable costs (as defined and described in 2 CFR Part 
225. Appendix A and B (OMB CircularA-87 Attachments A and B).) However, unallowable 
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costs must be included. in the direct costs if they represent activities to which indirect costs are 
properly allocable. 

The.distributio~ b~e ~y be (1) total direct costs (excluding capital expenditures and other 
distorting items, such~ pass-through funds, major subcontracts, etc.), (2) direct salaries and 
wages, or (3) another base which resi.llts in an equitable distribution. 

In ciilculating an ICRP, the claimant shall have the .choic.e of one of the following 
methodologies: · 

1. The allocation of allowable indirect costs (as defined and described in 2 CRF Part 
225, Appendix A and B (OMB Circular A-87 Attachments A and B)) shall be 

·accomplished by (1) classifying a department's total costs for the base period as 
either direct or indirect, and (2) dividing the total allowable indirect costs (net of 
applicable credits) by an equitable distribution bruie. The result of this process is 
an indirect costrate which is used·to distribute indirect costs to mandates. The 
rate should e expressed as a percentage which the total amount allowable indirect 
costs bears to the base selected; or · · 

2. The allocation of allowable indirect costs (as defined and described in 2 CFR Part . 
225, Appendix A andB COMB Circular A-87 Attachments A and B)) shall be 
accomplished by (1) separate a department into groups, such as divisions or 
sections, and then cla8sifying the division's or section's total costs for the base 
period as either direct or indirect, and (2) dividing the total allowable indirect 
costS (net of applicable credits) by an equitable distribution base. The result of 
this process is an indirect coSt rate that is used to distribute indirect costs to 
mandates. The .rate should be expressed as a percentage which the total amount 
allowable indirect costs bears to the base selected. 

VI. . RECORDS RETENTION 

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual 
costs filed by a local agency or school district pursuant to this chapter5 is subject to the initiation 
of an audit by the State Controller no later than three years after the date that the actual 
reimbursement claim is filed or .last amended, whichever. is later. However .. if no funds are 
appropriated or p.o payment is made to a claimant for the program for the fis~ year for which 
the claim is filed, the time for the Controller to initiate an audit shall commence to run from the 
date of initial payment of the claim. All documents used to support the reimbursable activities,· 
as described in Section IV, must be retained during the period subject to audit. If an audit has 
been initiated by the Controller during the period subject to audit, the retention period is 
extended until the ultimate resolution of any audit findings. 

VII. OFFSETTING SAVINGS REVENUES AND ~OOURSEMENTS . 
Any offsets effs~ag savrngs the claimant experiences in the same program as a result ofthe 
same statutes or executive orders found to contain the mandate shall be deducted from the costs 
claimed. In addition, reimbursement for this mandate received from any federal, state or non- . 
local source shall be identified and deducted from this claim. · 

5 This refers to Title 2, division 4, part 7, chapter 4 of the Go.vernment Code. 
- ~ -
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VIII. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Gov~ent Code section 17558, subdivision {b), the Controller shall issue claiining. 
instructions for _each mandate that requires state reimbursement notlater than 60 days after . 
receiving the adopted parameters and gllidelines from the Commissio'.!}., to assist local agencies 
and school districts in claiming costs to be reimbtirsed. The claiming instructions shall be 
·derived from the test claim decision and the parameters and guidelines adopted by the . 
Commission. · · 

Pursuant to Government Code section 17561, subdivision (d){l)(A), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, based upon parameters and guidelines adopted by the Commission. 

VITI. REMEDIES BEFORE THE COMMISSION 

Upon the request of a local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized state agency for 
reimbursement of mandated costs pursuant to Government Code section 17571. If the 
Commission determines that the claiming instructions do not" conform to the parameters and 
guidelines; the Commission shall direct the Controller to modify the claiming instructions to 
conform to the parameters and guidelines as directed by the Commission. 

In' addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557, subdivision (a), and California Code of Regulations, title 2, section 1183.2. 

IX. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the legal and factual 
basis for the parameters and guidelines. The support for the legal and facti.ial findings is found in 
the administrative record for the test claim. The administrative record, including the Statement 
of Decision, is on file with the Commission. · · 
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Title8 Public Employment Relations Board· § 61!Q70 

NO'l'B: · Alllho:lty cited: Sectlnn 3563(f), Oovarnmont Code. ReCcrmtell: Soctlon 
3583.S(a), Oowmment Code. . · ' 

. ffmroRY . 

A I. New Belllion fl1ad 1-3-2000 as an amorpnoy; opemlive 1-3-2000 (Regislet 
• 2000. Na. 1). A Cmtitiealll of Compl!llllCO mDBt be lmllllllitalll to OAL by 

. 5-2-2000 or emorganoy lansuago_ will be lllJICll]ad by oparmlon of la'w nn lhD 
following day. 

. 2. Repeal ad by oponitlon of aovariiment Code section 11·346.100 (Reglslm' 20jl0, 
No.18). . · . · 

3. New BOC!lon filed S-""2000 as DD a~: opcnitive S-5-:iciOO (Reiditm' 
2000, No. 18). A Cart!flcam of Complliln= must be tmnamltted to Olil. by 
9-5-2000 _or lllllOIPll.CIY lansuago will bo mpoallld by operation of law on .lhD 
following day. . . 

4. Cartlficare ofCompliDilcollS ID S-S-wocimilartnmBmiuad Iii OAL 7-26-2000 
and Bled 9-7-2000 (Reglstar 2000, No. 36), · 

f 51740. Bar to Relnatatamant Patltlon. 
The Board shall cllsialas any petition tn reinstate en organizaliouel ae

carlty provision If the 1'118Ults of Bil election conCmning the orpnlzatlonal 
security provision in the same unit were Clll'lified by the Board within the 
12 months immedllllely preceding the filing of the pell~on. 
NC11'B: AU!harily clttld: SilC!lon 3563(f), aovemmem Coile. biiim11D11: Section 
3.583.s(o), Government Code. 

.. · ffmroRY .· 
!. New &edlon. fllDd 1-3-2000asBD1111111i"!!11Y:·oparatlve 1-3-2000 (Roslstar 

2000, No, 1). A Cmtlllcam of f'niilPllance must be _"...,.~ to DAL .by 
S:-2"2000 or 11111arp11oy 18n~w0! bo iepeilllill bji ti~on of law lin tho 
fi>llDWlilg di.y. . . . . . . . .· . . . 

1. Repealed by opemlion ofOovmmmmtCodesectlon 1 !346.l(g)'(Reglirar2000; 
No.18). .. · . . 

l New &elilon llled:~2000 aa an l!lllllljlllloy; ~e 5-54000.<Reaiatar 
2000, Na. 18). A,. Cen:lfl~ af Comiillaoce ~ ~· lnn!md"'!" to QAL by 

. ~ cf!y~C)' lanJUll~ wiO be mpDliled,bY opOmllon oflaw on Ibo 

. 4. c.artlfli:a!D ofCOmpllailoe'iul ID S:...s-2000 older irllilam1lted ID OAL 7--26-2000 
. · end filed 9-7-200!> (Reglstr:r 2000, No. 36). · 

. 9 · Chapter 5. Meyers-Mil.las-B~wn Act 
-

§ 8DD2D. Withdrawal of a Petition. 
NO'l'll: Authod!1 ol.md: Sections 3SO!l(D) snd (c) 1111d 3541.3(g) and.(n), Oovem
mm!Code.R.efmmu:c:Secthmd502.S,3S07,3S07.1,3S07.3,3S07.S,3508, 3509 
and 3541.3, Oovarnmmt Code. . 

HlsToRY· 
1. New section ffied 6-11-2001111111 amargancy; opemdve 7-1--2001 (RegiR!ar 

2001, No. 24). A Cmtlf!Clllll of ComJi11nooe mnst be trDDBml~ ID OAL by 
I 0-29-20lll or emargani:y lllllJlllllP wW be rap=aled by o)iaratlon of law on the 
following day. · 

2,'Certlflcate of Compllanoe as to 6-11-2001 order tnmamltted to OAL 
10-18-2001 1111,d)llod 1~+2001 ~ter 2001, No. 49). .· · 

· 3. Rqlmlor flied 4..:.11-2006; oparative S-11-2006 (Reglstar 2006, No. IS). 

§ 60030. lnfOr'llialCcinfen;ince. . . . . . . . 
· Nam; Authority ol~: Sec!lom 3Sli9(a) mid (o) and 3s4fa(g) anil (n), ciavcm
llllllit Code. ~co: Sectlans3S02,;i, 3507,3507.l, 3507.3, 3SD7.S,3508,3509 
Bild 3541.3, OoVmnimmt Codn. 

HlBToRY 
I. N"w section lllod 6-11-2001 as 1111 emllrpu.cy; opemtlve.7"-1-2001 (Register 

. 2001, No. 24). A Cmtlliimm of CDD1J1lia!!cci moat be tmiismllied to OAL by. 
10-29-2001 DfDmmplllly lailgqap wD1 tiOiapeoled by opai'atlim ilflaw on the · 
~llowlngday. . . 

2. Cmdflaata of Compllano.~ as. to ~11-1001 order tnmsmlifed to OAL 
10-111--2001 libd med 1242001 (Regiatar 2001, No. 49). · · · 

3. Repeaiar Biiid 4-11-2006: Dpai'atlve 5-1!~(Register2o'o6, No; IS) . 

f 80036. Administrative Daclalon. 
ND'l'B: Authority oiled: Secllo.Ds 3509(11) and (ii) mid 3541.3(g) and{n), Oovem- · 
mantcoae.Ret'mnae:SecllDllB3S02.S, 3,507, 3507.1, 3507.3,350'1.S, 3508, 3509 
and 3541.3, Oovmunmt (h\e. · 

. Hl!rroRY ·· .. 
1. New semion Bh!d &-11..:.2001uen~opmndve7-1~200l·(Reg!stm 

2001; No; 24); A Clmtlfiadn·of CDinpllaDCii must be traDamlaed ID OAL by 
10-29-2001 ort:mlOlpllC)' 1anguase Will beR!pClllcd by opermiaooflaw oo the 
follaw!ns day. . 

2. Certlflcate of Compliance 81 to 6-11-2001 ordar' tnmsmllled to OAL 
10.,.1_8-l001 and med_ l,2;4-2001 (Realstm' 2001, No. 49). . . 

3. Repealer~ 4;-.Jl-:-2006; Dpai'atl'ID 5-11-2006 (hgi8tm'2.006, No. lS) . 

1 60040; Notice of Haartng. . 
Herra: Aathml!1ci~.~as!509(11)1111d (o) and 3541.3(1) end (nJ, Oovcm
mentCodn.RmenmmfSiii:tlons3502.S;3SD7,3S07.l,3507.3,3507.S,3508,3509 
Bild 3541.3, Qovemmmt Code. . · · 

. · '" ··: HiirCiitY 
. ' ~ ... t.chapter. 1. E,,,!'lf,.circ:e.· .in.tnt a!id.·.. .. I. New m:ctlon !hi 6-11-2001 BS 1111 .m.tiiency; oPerallw 7""1-2001 CReolater 2001; No. 24). A Cmttiiealll of Compliance must be ~ to Old,. by . 

Appllcatlon-of,Local Rules·Concernlng Unit . 1~21\Q1or~oylaQJlllllPwlllberepealedbyapRrliinot1awonthe 
D@tem-lnirtl9i181''Re¢1>nnltlon, fDllDwlnsdaS' ... · · ··· · ... 

A.8.,_.'p'r' 'e' .s·e"_·n· . ._ __ :. ·;._:_'t_' .. !.o'' n'.· 
8

,. n'·d''. :E ...... _I·.~;.;,..· .1 gn"a·. 2. 9,9rtlficalii of Complliln~ 81 to 6-11-2001 ordar iranamltllld ID OAL 111 a~u 1~18-200llllllill!Cd12-:-20!ll~tm~l,No,AA).,. " 
,, ,, . 3, Rapealar filed,4;:11-2006; opomllve S-1J-121X!fi (Re~ ~06, No. iS) . 

. J aoooo. Petition for Board·R&viaw. . . . .. . I 80060: · Cci~~c;.i10.~n-.~aarln9::.1a.a~ce of:Pr:opoaad · 
NO'l'B: Alllhnrlty cl=ci: seCtJODB8509(a).Blld (0) Bild 3541.3(1) Bild (~).Oo~ ......... 
mmuCode.Refenmce:8ections3S02.S,3507,3S07.l,3507.3,3SD7.S,3508,3S09 N~ :Alilborltf:q®: ~.is 3509(8)'11111!,(~) and'3541.S(g) and (D), Oovem-
and 3541.3, Oovemmmt Code. . , · · · m&ltCode.RalimlliCe!Sacilons3502.S,3SD7,3S07.1,3507.'3,3S07.S,3S08,3S09 

. ., . . ... ,. '1Hisrcm.v· and 3541.3, OovmnnmntCot!e. 
1. NewohBiiter s CBil~'\-2, ii!Cdolia60ooo-61630),1111ioh8jlim 1 (lectiDDB Hl!rroRY:· 

60000-'600_·~ 70) iliiihectliio .fl!. eil '6-11.:.2001 ns_ .ail ·eiiimPncy; ciPmidvli 1. Now seatlon flled 6-H.,.2001 as an ~c)i; dJierlit!VD. 7-1~1 (ReslBIDI'. 
7-\~l .~2001,No. ~). A•.O:iitlfloamofComP.ll111111enuistlieum. 2001;·No,'l4).ACartlfl~tif6f 00~ imillt bii&iinsmllmd ID OALby 
·mllbid toOALb)i I 0-29-2001 or enimpiicy lailguag11villl bil DipliaJeii byajl- . 10-29.,.2001-or.ellll!IPiU:Y labplipwlll be~ bY;pjltirlitlmu1f1aw oo tho 
eradon oflaw on tl!e.{DDowlng day. . · . following day. ... . 

2. CcrtlflD~ ;cjf ¢(;'''.· 'jlii\\1 ~ 'a'ii iO ~1 i,::200i c:ifilm' iriiulmitlod ID .ciAi. 2. Certif!Wo of Compliance aa to 6-1 )"'200.l otder- tr1µ1smlt1~ to .OAL 
· 10-1S-200l•aiul'~l~l'(ti'glatef200l;•Nd; 49),·· . 10-18-2001 and filed.12-4--2001 (Reglstlll'2001, No. 4P). ·o·r. . ·~·· ,. . . . 
3. RapalilmOfliibabliPh;r 1 (iiei!l!Dni ~0) md lidon flied 4"l l-2006i 3. ~ flled 4-11-2006; opm:a.tive. 5-11-2006 (Reglm 2006, No. IS). 

opmatlve s-u.,.20ll6 (Regil!m 2006, No. 15). ·" ., ,. " · . I &DDBO. . Conduct of Elactlona. :., · · · ' · .,. .. ·' "'' 

'60
·0· ·1"'0: .... e''·aa'"i rd ......... ,n •. v .. 'ast1,.'"' '

9
"'at11. '' ,. · ; . . · · · N~~i'!rZ~~~~~~~~~-· "~-~~~) anii_3S41~ 8iui (n~ G~~~' 

. • ... ,, ..... _ .-... . ... on.,.. ... . ,, ... · · .. . . men! .. . ,._...~...,....,;3501,3507.1;3~.3~507.S,3508,3509 
Nqrs:.A~:P!~:~D!IB3.509(a)aud(o)aod3541.3(g)aud(n),Oovmn- and354L3,G6vemmeot~' ~~;·' " • • 

1
; ·~" •' .· ... 

~~~~~~~~.S,lS07; 3s07.l,~S07.3,!Sql.S, 3S9_B,!S99 1. N~~ ~on filed 6-11-2001 as an OllllmllfJll""' __.;VD 7,,1-2001 m-glBter 
... .. • .. ,. ) . . ' .,.,~ HmToll.Y . 2001, NO: 24). A Cmtlfiaiiti:i of Co "II . ~m.;'i'b;'iniiianiltiad iii OAL b 

l. Niiw·leCll0n'&illd ~11~11!8_ lin ~; cipoiad. ·· ve 7-1-2001 (Reilster '°"'~20!!1 oi'~laiiguap'WW rijjiimled byiipiiiiidon'oflaw on~ 

.-

. 2001,'No ... 24),ACmtlllcmmof,CompllancolllllB!.betrimamllb:dlDOAl.by ~wlngday, ·· · '1 ·" ·•• ·' • ":· .. · · ·· · ,, · · · 

. follolO-~. 1 }~. emmgancy. languapwillbo~byopemtlooofhiwCllJ!he 2.Repoaled·by.opemtlonofOovmmiimitCodoaectlon 11346.1(8)(Reglster200l; 
ww _, No. 49). .. · ... . ·.. . · • 

1.~ilfco·'ilanCOmio6-i1 · • · · · ,,,._.,_ 
.. tloii .. , ~ . . . -2001 omar; Including amendrliiint Of aub- I 600'.70. Daalalona of the BOBtcl ltaalf. . 

see (II), ~ ID OAL lo.;JS-2001 Ilia lllDd 12-4--2001 (ROjlstef NO'J'ii: A .. ,~...,;,, cited: woiia-9;Q9('11). 'imd (·a)~.:. • .;., 1· •(g) Bild (""' Oovem· 2001,No,49). . · Codn.-~1._ .... ..,.....,.. .o ..,, 

3; ~·mac14-11-2006i operiiive ·s..u-:zo06 (Rogistar 2006, No. IS>. =~541.3.=~~3S02.5,3S07,3s01.1,3501.:1,3s07.s, 35os, 3509 

1~~1517 lloplllar 2007, Nn. 48; 11-30-2007 



§ 61000 BARCLAYS CALJFORNIA CODE OF REGULATIONS Title 8 

I. New section flJocl ~11 ftMl as HisToRan ,_...!.,;...,,. -"- 7-1 ft""I ~ 2.. CDrtlflca!D of Oompllanco 88 to 6-11-2.001 Order trausmittild to ·oAL .,.. ~ --,.--, we--•• -..uu 10-18-2001mxlmed12-4--2001 (Reglater2001, No. 49), . 
2.001, No. 24). A Certificate of Comp1lailce mUBt be transmltmd to O by 3. Am=iclmmt filed 4-11-2006; 0-11vc S-11-2006 ID..... atm 2006, No. 15). 
10-29-2001 orcmmp11cylanlllllllOwWberDJID8)edbyopmationoflawonthe .-•- ,.,...,.. 
following diiy. · § 61020. Proof of Support. 

2.. Cetllfica£i; 11f ConipllimCD 88 to 6-11-2001 ori111r transmitted to OAL · (a)(l) Proof'of emplo"ee support for representation petitions, • .:..'ud-
J0-18--2001 lind filed 12-4-2001 <Reshnm 2001,No. 49). 3 

"""' 
3 Rcpelilm flllld 4-l l-2ooti )J8IJld 5-ll 2006 . Ing decert!ficatlon petltfons, petitions for certification, requests for rec-

• . ; 0 ve "' (Reglatm' 2.006, No. 15). ognltion, sevmane11 requeats or peddons, and mtlt modi.fl Cation petitions; 

Article 1. Genet'aJ Provisions 
shall. clearly demonalnUD that the employee dB8lres to be represented by 
. the petitioning employee organization for the jlurpoae of meeting and 
:,~Lmrlng on wages .• hDll1'B and other lel'll)ll and .conditions of illJlploy-

1 61000. Application of Aegulatlo~s. "-' 
Bxcept as otherwi!e ordered pnrauarit to C!apter 1, or as r;rmrided for . (2) Proof of mnp!oyee aupport fiir a decerimcalion pedtion flliid ~ur~ 

by Public Utillties Code, Division 10, Part 16, Chapters (section tOSl4o auant to section 61350(b)(l) shall clearly demonstiate that the employee 
et seq.), the Board will conduct repreaentB!loa proceelnnga end/or no longer desires to be represented by the exclualve·repreaentative. 
agenoy fell ~Bal on elections Dli,d,~ MMBA in e=ordiince with the ap- (3) Proof of employee S\IPPOrt for a reaclaaion petition Wed piinuant 
pllcable pcoVIBiona of this ~·only whenl a pliblic agency has not to s~on 61600 Bhsll clearly demonstrate lhet the employee desires 1 

adopted local rules in llCCOi'daJiCe with MMBA secdon 3507. vote; to rcaclnd the exiatlng Qrganlzadonal security ammgemem. 
HO'l'B: Authority cited: Sections 3509(8) and 3541 J{g), GoV!IDlllWlt Code. Ref- (b) The proof Qi, SDPl!Pl'I: s,hail indicate ee,ch emp)pyee' a prinbld name, 
erence: Saot!QllB 3~J. 3~07. 3507.1,,3~ .3, 3507.5, 3508, 3509 and 3541.3, a~re, job dllll or glfl•sl~cadon and lhll date on which each !Ddivldu· 
~~ment Code; ond Sectlona 105140, 1051'2 and 105153, Pabllc UWldas al's signature was obtained. An undated signature or a signature dated 

HlsToRY'" , mare ~ one calendar year prior to the tiling of the petition requiring 
l. Naw aubalmpJ!lr 2 (artl~ 1-8), mtlclo 1 (sai:tloiis 61<>00-61090) Bild sectloo ell!PIC!Y.1111 au~ BllBµ be·lnvB!ld, for.the ~oso of calliula:dng proqf of 

fllad 6-11-2l!Ql as DD mnergmay;aplmidvii 7-'l-2001 (liglBter2b01,No. 24). support. Any algnatW!I i;n~. . ~ requ~ts of thja aeotio~ shall be · · 
A Cmtl.fblte nf Compl11111ce must be lianamltled to OAI.. by io-29-2001 or Bid l'lld alld th gh al has emmgancy lanJllDF will berepDD!od by opemdon of law on Ibo following day. con e v eveu ou e gnatory executed authorizations 

2. ~- nf Cnmpllnnce OB to 6'-11--2001 ai:dm', lncludhui amandment of RC- fur more lhao. one employee OJiBlllzation. . 
!Ion, mmami111i1ho OAL 10-18-2001 and Bled 12"4-200f (Reglatm2001,No (e) Any proof ofaupport vallclly obtained within one year Immediately 
49). . · • . prior tt/ !he lllile the petl~?D or amcmdmen,t requiring emjlloyee support 

3. A.mmdmmlt of section and NO'l11 flied 11-13-2003; opmtlve 12":.1:\-2003 is filed shaD ri1mB1a y~ifJiiid,may be iiaed aa. proof Of &Upport tQ qlisllfy 
(Reslatm 2003, No. 46). , · for appearance on the ballot In an election, provided the employee's job 

4. Ammulmaa! ffiod ~2~ BB an enuqllllC)r, opamtlve ~2004 <ROldsler classification is im:Juded ln the call in which the election la to be con-
2004, No. 6). A Certlllaam. of ComitllanCie IDll8t be. lllmSmlued co OAl; by duc!ed. . . . · 
6-1-2004 or lllllDl'gllllO) lanSUBP will be mpoal§I! by operatlan aflaw on~ 
fallowing clay. · . · · · . (d) Subject to aubsectiona (a), (b) and (o) oflhia sliotion, proof of sup-

s. Cmtlft~ofOimplJaliao111io2-2-2.0o4nn1erm;naiPlllJ!dto. OALs-4-2004 port may.i:onalll~ of l!PY one of.tl!B following lirlglnal docum11n1B ur a 
midfll0d6 B~(bilamr2004,No.24). ., ·· combiriai:iontbCr&bf: · · · ·" · • ·· ,, " 

6. Repenlerof~tm2headln~ ~dmmlcifsectloa liied 4-11-®06· (1) Cummtduea deduction authorl7mlon forma; . 
Dpimll!ve s-11 . . <ReP!m No. 15), . . _. . ' (2) M~~ appllcatiln.!a: ., . J . · , .. 

f 61DDs. Parii&ii; . . . · · · .. · (3).(\uthom.&tiiiii~Srpiifillo~idgnedbymnploya 'l'iiepwpose 
"PBni111" mlillna' fue publlc qimcy, ~employee organlziitiop that is of the petitiiiri &hall bt\ cJeaily sta!lid DD eacJi page thiriiJfi•;. ·:·'''·Ci• 

the exclusive ur ml!Jodty. l'eJll'!ISllUtative of. any eilJployee covmed· by 1 (4) A no=· . ~~~~ :µat,,mo~ .. · ., It la accompanied by the 
ti pl · · · · · · · dateofeachmem .• · ... - s.Rl_'°'m;;,;··,;r"""iii,...,. llli.·. • ... ·-10 

....... --'--hi a 
pe tlan, any em oyeo·ol'glllllr.atic!i'i)cnown t1i'have iii'i lntmest In nipre- plication, or desi::.::\ill '~or . .;:~: :2'-'·, ~~;..::J:b~'::r"'. "'~on· upnd~ 
~~s.linY 11mPJOy• Iii domonstnued 'by having.fillid a plmdbiii'i!.eti- pwu.on umu ........ """!""..,.. 3 a"""""""' -
lion, nndlo~.any ll1'°11P. Qf1publlg'11111P.l.PYD!'J whiqh, blis filed a plinding penalty of perjury that the employee organlmtiC!D ha8: on file the Bfore
·petitlmi punnant to OovemmentCodi'SeCtion 3SQµid)·or 3507.. . . mentioned documenlll whlch lrjdiQlbl~l!ti!Ploy.ee'a clilsiri!to bci'repre-. 

. Hara: A.utJmrity. c!\!111!. Sections ~'~li),.aiitps+,l~{g)•l!ml.·Cq);•Oovemmen.l sea~ .1>Y the emp)oyee ortlBnfzalion. A iample of such liigned forms' 
Coile. ~pe: seo!liins3501(a)1CbliCn):Bild Cd), 3502:5i~S01; 3507,1,.3S!$ sluill'aeciimpmiy. theJ!al. . ·:· . · 
Bild 3541.3, Oovmrumnt Code. · · .. ; • · · · (5) Other evidence as detennined,by the Bdmd. 

l. New l=adoil ll1ed 6-,11 i!>Ql as~~y; ijlilretlVe 7-1"'2001-(Regiater . (I!) J:)~ lg~ to thlii>D~ .II& prtl(lfOf ~lDY!IC!:ll!IPP~rt. 
l!f!~~:pw~1:n:=t~:=~~~~~=:f0f1a~~ ·. ;:~~;~~:;~::te:r:m~~.;r~:.:~= 

2. ~= ~IZ~~J:in~''J~~i~~o~~~mlttec:I to OAL . ~Any P,~.w~p~~ that ~f,~f ~~!W~ ~~~as ob-
. .,·,)·•. ,,, ... · .. ". . .. ,, .•..... ·«·,.· . . . byfriiwlorcoercion,urths1,the,sJ.gnatllte8onst,1chsuppo¢dOC11-

l6101D. WI. ndowPar1=.: .:,.·'·"·'·'' ,, ... ·"···· .·., .. :, . ~taaref.d~und·~~tywlthf.~~~J;!~ch· ··•· lntilhe 
"Window period" means lh11. 2!Hh.li iJimachvliiCh iB'ieaa thaii 120 onn ° . ona er t"-- o t""J-.,.'SUPPWWQl au contim on days blit nlofci'thlD'!io' c1s: s Ptillrt6 tHe'· ·· ·~oil'di!Co'f · iilWftil' ' ' wllh!n 20 days after the tiling of the peWJ.op., which the ~i;if'of auPPort . 

··· ·:··:; _•, ~L· Y ·· •. - · · .. ~ · -· · · .... · !I ·• • .mmno-. accompanied. The Board ahallrefuaetiiCOiiBideriiliYcYiil8iieenoft:liiiely 
randum of uruierBWIOlllll llllgQtiilted by the public agency and the llXclU• slibIJiltted absent h ·,;;,.,,. f lid· · · " · •'fa-lam '' ·i:milaiil - WheU . · 
al.Ve ~tatiVO. Bxpiration datii meena the last effeo1'Vll dlllB of the .,,,,_~ '",' :.'· a&"l?:oo•:""'~·ll~th· .. ~~ .j.,,., J!!.,.-. ,., ... ~. " ,pn-
aieJriiniUtdliiU. NotWlthal'iridi#S' 't:liii.· ~Visions bf secitlOii· 32130 . ibis ma ,...,11111.Vldence is iilbniittec:I to e Boam s11pp.Ql:l:liig a.~l!!lni ~_proof 
dale on vibi.ilh 'ihC maill6!:8fultim'i:\f imdentiili;!1,i,:M ' .;i_. aliiiil n;,t bis of support was tainted by such miscond!lot. the Board shall conduct fur-

' · · ... ,.. .:··- ..,,., ·· · ·· ..... ~ •. ~~- ·· . !herb).v111tigati0Da;If,asaresultofsuchlnvesdgalion,.th11Boarddetcr-
counted for the purpose Of c;o~puting the window pet:iod. mlnestbatthe roof of: islriad ··.. bee. f-·R" mlli _... · 
Na'n!: Autbojlty clte11:'SectloilB !50900 BDd 3541'3{g), CJowmmlllit Code.'Ref- . . - ~ . ·.80PJ?~ , .. · equate , , llllBDO '•""'! , ,, .. ~""'':'ct, . 
emice: SllCl111111 3507, 3507.1, 3509 and 3541.3, Oovemment Code. ·. . the petition sbiill lie dlaiililisiid. . . .,;.,, .... : : , · 

· · :,,,. :~~}' ... . ,,.,.,...... .. . . NJ:IT!!!.A!l!mr!1Yclled:Sectloas3S09.(a)and3,541.3{g),Oov~:COcte..R.er-
1. Newll!IClianliled 6-11-2.DQl ai"lll!.~;oPmnli~7-1-40Dl ~ moce::Si.iCl!om.3S~. 3,50?, 3,59'!.l.~09 BDd 3~41.3, Go~<;:!/~. 
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" 

l>CALIFORNIA DRIVE-IN RESTAURANT AS
SOCIATION, efal., Respondents, 

v. 
MARGARETE L. CLARK; as Chief of the Division· 

of Industrial Welfare, etc., et al., Appellants. 
L.A. No.18093. 

Supreme Court of California 
· June 16, 1943. · 

HEAPNOTES 

(!) Administrative Law--Rules of Administrative 
Agencies-Interpretation. · 
Generally, the same rules of construction and inter
pretation which apply to statutes govern the construc
tion and interpretation of rules and regulations of . 
administratjve agencies. 

@ Statutes. § 87, 92-Repeal by Implication--Rule 
AgainstRepeal by Inconsistent Statute-N ecessify for 
Clear Repugnancy. 
The presumption is against repeals by implication, 
especially where the prior act has been generally un
derstood and' acted upon; and to overcome the pre
. sumption the two acts must be irreconcilable, clearly 
repugnant and so inconsistent that they cannot have 
concurrent operation. 
See 21Cal.Jur.694; 25 R.C.L. 918. 
Q) Statutes§ ·124--Constructlon-Circumstances In-

. dic.ating Leg!slativ~ Intent-Object to Be · Accom-
plished.· · · · · · · ·· · 

The purpose and object sought to be accomplished by 
legislation is an important factor in determining the 
legislative intent 

~ ·.4.iiJ Labor § 17-Regulation of Tipping-Rules 
and Statutes. 
Section 3 of Order 12-A of the lndUstnal Welfare 
Commission B.lld,Lab. Ci>tie, §§ 350-356, are.not ir
reconcilable, b11t entirely hlumonious, since the basic 
policy underlying the order is the · reguJB.tion of 
wages, hours and worltjng conditions for minors and 
adult female employees in eating establishments, the 
subject of tipping being embraced only incidentally 
in furtherance of that general purpose, and the s~tute 
is concerned excltisivel:Y with tipping in respect to its 

relation to the public, the Legislature having ex
pressly stated that its purpose was to prevent fraud 
upon the public, 

@ Labor § 17--Regulation of Tipp~g..-Construction 
of Order. · 
Conceding that the effect of§ 3 of Order 12-A of the 
lndustrlal Welfare Commission is to prohibit deduc
tion of tips from employees' wages and that Lab. 
Code, §§ 350-356, impliedly authorizes their deduc
tion, such prohibition should be strictly' limited, and 
the section will not be violated in instances where the 
employer retains the entire amount of all tips re
ceived above the minimum wage, or deducts the tips 
from the amount of any wages it has agreed to pay in 
excess of a specified minimum. 

® Labor § 17-Regulation of Tipping--Construction 
of Lab. Code, §§ 350-356. . · 
That Lab. Code, §§ 350-356, authoriz.e tipping is not 
a necessary conclusion, since the statute does not 
purport to legalize the retenticm or dedu~on of tips 
received by employees and is nothing more than a 
compreheosive regulation requiring that the public be 
informed of an employ!'l"s retention of tips. 

CD Labor § 17--Regulation of Tipping--Construction 
of Order. 
Section 3 of Order 12-A of the Industrial Welfare 

. .Commission, given a liberal meanhig to effectwite 
the ends in view, prohibits the retention. by the em- · 

.. ployei' of any 'amount of tips received. by the em- .· 
ployee below the minimum wage. · 

CID Labor § 17-.Regulation of Tipping-Purpose of 
Lab. Code, §§ 350-356. 
.If it be assumed that the Legislature in enacting Lab. . . 
Code,.§§ 350-356, was en,deavoring to avoid the dif
ficulty encountered 'in referenc11 to Stats. 1917, p. . . · 
257, still it did not·puiport,to authoriz.e deduction of 
tips froni the minimwn wage but:merely regulated 
the retention of tips by employers regardless of 
whether such retention was or was not a violation of 
§ 3 of Order 12.A of the Industrial Welfare Commis
sion. 

Cl!) . Statutes § 180(2)-Aids to. Construction-
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Contemporaneous Construction-- Executive or De
partmental Construction. 
While it is a rule of statutory interpretation that the 
construction given a statute by the administrative 
agency charged with its enforcement is a significant 
factor to be considered by the courts in ascertaining 
the meaning of the statute, where there is no ambigu
ity and .the interpretation is clearly erroneous, such 
administrative interpretation does not give legal sanc
tion to a long continued incorrect construction. 

<!ID Trial § 379--1,"indings--Conclusiveness. 
A fmding constituting a conclusion of law is not 
binding upon.the.appellate court. 

(ll) Labor·§ 17-Regulation of Tipping-Validity of 
Order. . 
Section 3 of Order 12-A of the Industrial Welfare 
Commission is not invalid as an unconstitutional in
terference with freedom of contract as between em
ployer and employee, since in the field of regulation 
of wages ·and hours by legislative authority constitu
tional g11~tees relating to freedom of contract must 
give way to reasonable police regulations, and the 
Legisiatu,re did not act Brbitrarily or capriclOusly, but 
reasonabl~. grounds, appear for the policy established 
by § 3 of fu.e order, · 
See i's Cal.Jur. 575; 31 Am.Jur. 1080. . 
@Labor § 17-Regulation of Tipping-Validity of 
Order .. 
Section 3 of Order 12-A of the Industrial Welfare 
Commission does not create an improper discrimina
tion in respect to employers or tlie empleyees af
fected. The piirticuiiir evils at which it is aimed are a 
part of the minimum wage policy end_ must be viewed .. 

· in 'that: liSht, hence it applies only to situations where 
such wages are fixed. 
See 31.Am.Jur. 1038. 
in) Labor § 17-Regulation of Tipping-Validity of 
Order..c..Finding of Commission. . 
The fact the,t no finding by the .Industrial Welfare 
CoITimission as a baSiS _foi.-Order 12-A appears in the 
order itself is not of'iinportance, since § 6(il.) of the 
minimum,.wage law (S~ts. 1913, p. 632; as amended 
by Stats. 1921, p. 378) merely requires that the order 
shall· specify ''the minimuin wage for ·women liii.d 
minors in . the occupation in : question, maximum 
hours ... and the standard conditions of labor .... " 

(li!, ll!!) Labor § 17-Regulatioq of Tipping--As 
Implied Power. 

The adoption of § 3 of Order 12-A is within the im
plied power of the Industrial Welfare Commission, 
flowing from Its power to fix minimum wages dele
gated to the commission. 

C!fil Administrative Law-Power of Administrative 
Agency to Adopt Ruies end Regulations. 
While an administrative agency may not, under the 
guise of its rule-malcing power, abridge or enlarge its 
authority or exceed the powers given to it by statutes, 
the authority of an administrative board or officer to 
adopt reasonable rules and regulations deemed neces
sary to the due and efficient exercise of the powers 
expressly granted cannot be questioned, and is im
plied from the power granted. 

SUMMARY 

APPEAL from a judgment of the Superior Court of 
. Los ~geles County. Charles D. Ballard, Judge. Re
versed. 

Action for . injunction and declaratory relief. J udg-
ment for plaintiffs reversed. ··'. . 

COUNSEL 

Robert w. Kenny, Attorney General, Earl Warren; 
Attorney General, Burdette 1. Daniels and Alberta 
Belford, Deputies *290 Attorney General, Leo L. 
Schaumer and E. A. Laclanann.for Appellants. 

..... Thorpe & Bridges, Gerald Bridges, Frank R. Johns-.. 
. ~n and E. R. Young for Respondents. · 

CARTER.I. 

Plaintiffs, operators of drive-in restaurants, success
fully challenged in the superior coUrt the val!dity of a 

· regulation of the Industrial Welfare Commission, 
designated Order 12-A. Defendants, the Chief of the 
Diviiiion of lildustrial Welfare of the Department- of 
Industrial Relations lind the membera of the lndUStrial 
Welfue Commission of the Division of Industrial 
Welfai'e of the Departm erit of Industrial Relations, 
appeal from the judgment entered for plaintiffs. 

Plaintilrs are independerit owners of estal:!l~hments 
setving food and beverages. Their patro~jjge co~~ 
chiefly of motorists who are served while remamm.g 
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-in their vehicles, however, service may be obtained in 
the owner's restaurant buildings. Most of the employ
ees are girls and women commonly referred to as 
·~car hops." The employment arrangement contem· 
plates that the tips received by the employees shall 
constitute ,their wages, except that the employers 
make up the difference if the tips receiyed fall below 
the minimum wage for minors and . adult females 
fixed by the Industrial Welfare Commission. Plain· 
tiffs posted in their business establishments, the no· 
tices required by a statute of 1929, hereinafter set 
forth. In -1940, plaintiffs were advised by the Chief of 
the Division of Industrial Welfare that their employ
ment arrangement violated Order 12-A, in that they 
could not consider the tips received by the minor and 
female adult employees in computing and paying the 
minimum wage; and that they would be required to . 
comply with said order. 

Order 12·A· became effective on June. 8, 1923. In 
· section, 1 it fixed a minimum wage of $16 per week 

to be paid to all female adult or minor employees in 
restaurants or other places where food and drinks 
were .sold. Section 2 fJXed the maximum amount the 
employer could deduct from the minimum wage for 
meals and lodging furnished the employee. Section 3, 
here in question, reads: "No employer may include 

. tips or gratuities received by employees designated in 
section *291 I hereof as part of the legal mhiimum 
wages fixed by said section of this Order." The re
maining' nine sections deal with hours oflabor, work· 
ing conditions, the employer's duty to .keep records, 
and the like. · 

In 19;29_ (Stl1,ts. 192~. p. 1971). a statute was passed 
by the Legislature, now' appearing . in sections 3 50-
356 of the Labor Code. Section 351 of the Labor 
Code reads: 

"Every employer or agent Who collects, takes, or re-
. ceives any gratuity ora part thereof; paid; given to, or 
left for an employee by a piiti'on, or WQO deducts any 
:ainourit fron.i wages due an employee oii account of 
slicn gratility; or who reqiiires iiii employee to credit 
th ii ~amount., or anr part . ~ere(if.. of ~uch ,gratuity . 
aga111st and as a part of the wages due the employee 
from the employer, shall keep posted in a conspicu
ous place at the location where his business is carried 
on, in Ii place where it can. easily be seen by, the pa
ti'ciils thereof, a notice, in letteriiig ot printing of not . 

_ less than 48-point black- faee type, to the following 
.1 

effect: 

''(a) If not shared by the employees, that any gratui
ties paid, given ~. or left·for employees by patrons 
go to and belong to the business or employer ang are 
not shared by the employees thereof. 

"(b) If shared by the employees, the extent to which 
gratuities are shared between employer and employ
ees." 

Section 3 52 specifies that the notice shall also state 
the extent to which employees afe required to accept 
gratuities in lieu of wages or permit them to be cred
ited against their wages. The provisions apply to all 

· businesses having one or more persons in service. A 
gratuity "includes anY. tip, gratuity, money, or part 
thereof, which has been paid or given to of left for an 
employee by a patron of a business over and above 
the actual amount due such business for services ren
dered or for goods, food, drink, or articles sold or · 
served to such patron." . 

A penalty is imposed for violation of the act. and it is. 
declared that: 

"The Legislature expressly declares that the purpose 
of this .article is to prevent fraud upon the public in 
connection with the practice of tipping and declares 
that this article is passed fo~ a public reason and can
not be contravened by a private_. !\gTeement As a part 
of tlJe socµil publ,ic policy *292 of. this State, this 
article is_ bindlllg ~pon all deparU,l:lents of the State." 
(Lab. Code, sec. 356.) 

Whether the 1929 statute impliedly annulled section 
· 3 of said Order 12-A must be .determined in' tqe light · 
. of the· appropriate rules of statutory construction. (!) 

Generally, the same rules of construction and inter
pretation whi~h·!!Pply tQ statutes govern the i;onstruc
tion and interpretation of rules and regulations of 
administrative agencies. (Miller y:· UnttedStq(es, 294 
U.S. 435 [55 Stet. 440, 79 L.Ed. 9771.) (1) With 
reference to implied repeals of statutes this court 
stated in Penztngy. West American finance Co .. 10 
Cal.2d 160, 176 [ 74 P.2d 2521:. 

"The presumption is .. against repeals by implication, 
especially where the prior act· has been g!'nerally un
derstood and acted upon. To overcome the preswnp• 
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tion the two acts must be irreconcilable, clearly re
pugnant, and so inconsistent that the two cannot have 

· concurrent operation. The courts are bound, if possi
ble, to maintain the integrity of both statutes if the 
two may stand together. Where a modification will 
suffice, a repeal will not be presumed." (See 23 
Cal.Jur. 694, et seq.) Q.) The purpose and object 
sought to be accomplished by legislation is an impor
tant factor in determining the legislative intent. ( S9!J. 
Francisco v. San Mateo CounN. 17 Cal.2d 814 [ill 
P.2d 5951.l 

(1l!) Applying those rules to the instant case we find 
no repugnancy. The statute of 1929 and section 3 of 
Order 12-A l'llther than being irreconcilable are en
tirely harmonious. The basic policy underlying the 
order is the regulation of wages, hours and working 
conditions for minors and adult female employees in 
eating establishments. The subject of tipping is em
braced only incidentally ·in the furtherance of that 
general purpose. Broadly, it was designed to deal 
with the industrial welfare of such employees, and 

. the relation of their welfare to the general public in
terest. On the other hand the statute is concerned ex
clusively with tipping in respect to its relation to the 
public which patronizes not only restaurant estab
lishments but many other businesses. The Legislature 
expressly stated that its purpose is "to prevent fraud 
upon the public," a policy underlying no part of the 
order. Section 3 of the order states that tips received 
by the designated employees may not be included in 
the minimum wage therein fixed. rn If it be con• 
ceded that the effect *293 of said section is to pro
hibit the deduction . of tips from the employees' 
wages, and that the statute impliedly authorizes such . 
deduction as asserted oy ' plaintiffs, such prohibition' . 
should be strictly limited, and slii.d section would not 
be violated in instances where the employer retained 
the entire amount of all tips received abuve the 
minimum wage, or deducted the tips :(rom the amount 
of any wages he agi:eed to pay. in excess of the speci~ 
fled minimum. It does not apply to male employees 
or persons employed in bilsinesses 'other tban those 
mentioned. · 

(fil Further, it is not necessary to conclude 'that the 
statute authorizes tipping. It does not purport to au
thorize or legalize the retention or deduction of the 
tips received by the employees. It is nothing more 
than a comprehensive regulation in respect to advis
ing the public of the retention of tips by the employer 

whether such retention is. legal or not, the essential 
requirement being that the public be informed of the 
practice. Fairly interpreted, the posting of the notice 
is required regardless of whether such retention or 
deduction is being made from the minimum legal · 
wage fixed by section 3. (]) It may be said that sec
tion 3 given a liberal· meaning to effectuate the ends 
in view, prohibits the retention by the employer of. 
any amount of tips received by the employee below 
the minimum wage, because if the employer could 
retain such tips he would be, in effect, accomplishing 
indirectly that which be could not do directly, 
namely, including the tips in the legal wage. It would 
be a subterfuge for him to receive all the tips and pay 
the minimum wage. The end result would be count
ing the tips as a .part of the legal wage. That conclu
sion does not mean that section 3 and the statute are 
inconsistent to that extent. @i) The purpose of the 
statute and section 3 are entirely different. The statute 
does not purport to cover the special field of tipping 
in regard to its effect on the minimum wage Jew. It is 
aimed at the protection of the public against fraud .. 

CID For the same reasons the historical arguments 
advanced by plaintiffs are not persuasive. True, a 
statute was enacted in 1917 (Stats. 1917, p. 257} 
which made it unlawful for an employer to demand 
tips received by his employee in consideration of the 
latter's being hired or retained. That act, like the 1929 
act, was broad in its scope and did not purport *294 . 
to affect tipping in relation to minimum wages. It was. 
declared invalid in Jn re Farb. 178 Cal. 592 [ ffiL 
320, 3 A.L.R. 30 I J. and thereafter the 1929 act was 
passed. Both of those statutes were Iii.med et the pre
vention of a fraud on the public and were not.con-

. cenied with ·the effec~ on the inclusion of .tips · in 
minimum wages and the purpose of section 3 of said 
Order 12-A. If it be assumed that the Legislature in 
passing the I 929 statute wa5 endeavoring to avoid the 
difficulty encountered with reference to the 1917 act 
in In re Farb, supra, still it did not purport to author
ize the deduction of tips from the minimum wage. It 
was regulating the retention of tips by employers 
regardless of whether such· retention was or was not a 
violation of section 3 of Order 12-A: The statute and 
the ·order were designed for fundamentally different 
purposes. 

(2) Plaintiffs urge that because the predecessors in 
office of defendants did not enforce section 3 of Or
der 12-A, they must have considered it annulled by 
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the 1929 statute, and some of the plaintiffs having 
been so advised by executive ~fficers of defendants 
predecessors, the statute should be interpreted U? an
nul said section 3. It is undoubtedly a rule of statutory 
inte..Pretation that the construction given a statute by. 
the administrative agency charged with the enforce
. ment of it is a significant factor to be considered by 
the courts in ascertaining the meaning of such· statute. 
( Los Angeles County v. Suoerior Court 17 Cal.2d 
707 [ 112 P.2d 101: 23 Cal.Jui'. 776-7.) But where 
there is no ambiguity and the interpretation is clearly 
erroneous, such adininistrative interpretation does not 
give legal sanction to a long continued incorrect con
struction. The administrative interpretation cannot 
alter the clear meaning of a statute. (Loa Angeles 
County v. Superior Court, supra; -23 Cal,J:ur. 776.) 
We have seen that the 1929 s~tute does not purport 
to l!lgalize the deduction or retention of tips by an 
employer, nor does section 3 of Order 12-A prohibit 
tipping;.it merely.prohibits .the inclusiop oqips.in the 
minimum wage for. certain employees .. The alleged 
implied nullification which is not favored in. the law 
does not exist. · 

QQ) nie trial court found:" ... that in adopting section 
3 of Order l 2A ... defendant ... acted in excess of its 
jurisdiction." That finding is not, as claimed by plain
tiffs; binding upon th.is court, inasmuch as it is a con
clusion of law. In •295. support' of it plaintiffs chal
leng1,1 the constitutionhlity of section 3, and the valid
ity of th~ adoption .of the order. 

U1J Plaintiffs contend .that section 3 is invalid be
cause it is an unconstitUtional interference with the 
:freedom. of c_ontract .as betwee.n ,employet and em
ployee. (United . States Const., Fourteenth Amend
ment; Cal.Const., art. I, secs. I, 13; art. XX, sec, 18.) 
The ·main premise relied upi:in by plaintiffs is that 
section· 3 prohibits an employer.· and his employee 
:from -agreeing that the former shall retain all· tips re- · 
ceived by theJatter, citing. In re Farb, ;ruprQ, .. declar-

. ing unconstitutional the 1917 act (supra.), and de- .. 
nouncirig sqch practice. · It has heretofore · . been 
pointed out that the 1917 act was not·aimed·at.and 
did not involve any restrictions on such contracts 
directly as a·part and·~ aid. of the minimum wage 

. requirementsc .. The· 1917 act applied expressly to any 
and all employees without regard to whether a legal 
wage was fixed for them. ·For. that reason we do not 
consider the ''Farb case -'.as necessarily supporting 
plaintiffs' position. Furthermore, the reasoning of the 

Farb case is out of line with the later authorities up
holding minimum wage legislation. (See United 
Statesv. Darby, 312 U,S. 100 !6lS.Ct, 451, 85 L.Ed, 
609. 132 A.L.R. 14301: West Coast Hotel Co. v. Par
rjsh, 300 U.S. 379 (57 S.Ct. 578. 81 L.Ed. 703. 108 
A.L.R. 1330); 31 Am.Jur., Labor, sec. 503; 130 
A.L.R. 273: 132 A.L.R. 1443.)There is a distinct dif
ference between a comprehensive prohibition of re
tention of tips by employers, and the.prohibition of 
such practice as a part of an order fixing minimum 
wages. 

It must be remembered that in the field of regulation 
of wages and hours by legislative authority, constitu
tional guarantees relating to :freedom of contract must 
give way to. reasonable police regulations. The Su
preme Court of the United States in discussing the 
regulation of hours and wages of women employees 
stated. in West Coast Hotel Co. v. Parrish. StfJ?ra, at 
J..22,: 

"This power .under the· Constitution to restrict :free
donf of contract' has hiid many illustrations. That it 
may be exercised. in the public inteiest with respect to 
contracts betWeen employer and employee is iirideiti
able. Thtis stattltes have been sustained limiting em
ployment in 'underground mines and smelters to eight 
hours a day ( *296Holden y, Hardi', 169 U.S. 366 US 
S.Ct. 383. 42 L.Ed, 7801: in reqliiring redemption in 
cash of store orders oi' other evidences of indebted
ness issued in the payment of wages ( Knoxville Iron 
Co. v. Harbison. 183 U.S. 13 (22 S:et; 1. 46 L.Ed. 
22]t in forbidding the payment of seamen's wages in 
advance ( Patterson v, Bark-Eudora. ·190 U.S. 169 
(23 S.Ct. 821. 47 L.Ed. 10021): .ill m~ing_it unlawful 
to contract to pay miners employed- at quantity rates 

· upon the basis of screened coal instead of the weight 
' of the coal as originally produced . in the mine ( 

McLean v. Arkansas. 211 U,S, 539 !29 S1Ct. 206. 53 
L.Ed: 315]): in prohibiting contracts limiting liability 
for ·injuries to employees ( Chicago, B. & Q. · R. Co. v. 
McGuire supra !219U.S. 549(3'1 S.Ct. 259,SSL.Ed . 
328)]): in limiting hours of •work .of ·employees in 
manufacturing establishments· (Bunting v. Oregon. . 
243 U.S. 426 f37 S.Ct.· 435. 61 L.Ed.1830]); and in 
inaintainirig workmen's compensation laws ( New 
York Central R. Co. v, White, ·243U;S.-188 f37 S.Ct. 
247, 61 ;L.Ed. 6611: Mountain Tjmber Co, '"• Wash
im:trm, 243 U,S. 219 (37 S.Ct. 260. 61 L.Ed. 6851), 
In dealing with the relation of •employer and em· 

. ployed, the Legislature has necessarily a wide field of 
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discretion in order that there may be suitable protec
tion of health and safety, and that peace and good 
order may be promoted tbrOugh regulations designed 
to insure wholesome conditions of work and freedom 
from oppression. · Chicago. B. & . 0. R.· Co. y. 

· McGuire. supra. p. 570." And at page 399: 

"The legislature had the right to consider that its 
. minimum wage requirements would be an important 
aid in carrying out its policy of protection. The adop
tion of similar requirements by many States evi
dences a deepseated conviction both as to the pres
ence of the evil and as to the means adapted to check 
il Legislalive response to that conviction cannot be 
regarded as arbitrary or capricious, and that is all . 
we Junie to decide.Even if the wisdom of the policy 
be regarded as debatable and its effects uncertain, 
stiU·the legislature is entitled to its judgment." (Em
phasis added.) Many other · illustrations could be 
given. In the recent case of Williams v. [Jqcksonvflle 1 
Terminal Co .. 315 U.S. 386 [62 S.Ct. 659. 86 L.Ed. 
2lil.. the court had before it the question of whether 
the ·tips r!lCeived by .red caps COUid be counted as a 
part of the minimum wage under the Fair Labor 
Standards Act C29 U.S.C.A. 201 et seq.) It was held 
"297 that they could and that legally speaking such 
tips were wages under the agreement between· the 

· employer. and emplpyee. However, the court was 
carefuHo point out that the Fair Labor Standards Act 
did not prohibit the inclusion of tips in the minimum 
wage, an4it_recognized,that such ii. prohibition might 
well be valid. It stated at page 388: 

"The Fair Labor Standards Act.is.not intended to do 
away with .tipping. Nor does it appear that Congress 
iittended by the generai · n:iµlimum wage to ·give· the 
tipping employment& an eamings-prefereni:e over the 
nonservice vocations. The petitioners do not dispute 
the l'fillroad's contention thil.t, during the entire period, 
each red cap received as earnings-cash pay pluii .tips-a 
sum eqµal to the required II).inimw:n wage. ·Nor is 
thef!l.;denial o_f increaaed pil.y to the red caps on ac
count of 1the minirnuni wage gu81'!11ltee of the chat
lenged-plaJ'.I as coinpared·with·the former tippirig sys
tem. The''.guarantee also :tie~rs the mischief·of ir
regular income from tips and increases wage security. 
The desirability of cPn#4~1ng tips In setting a mini- . 
mum wage, that .is whefl)er tips from the viewpoint of 
social welfare sho.uld be co"!'fed as part of that legal 
wage,· is not for judicial decision. We deal here only 
'14!lth the petitioners' assertion that the wages Act r11- . 

quires railroads to 'pay the red caps the minimum 
wage without regard to their· earnings from 
tips. "(Emphasis added.) · 

'The presumption is that the Legislature had adequate 
and reasonable basis for its police regulations. and 
that a statute providing for such regulations is consti
tutional (S Cal.Jur. 628, et seq.), and, as expressed in 
West Coast Hotel Co. v. Parrish, supra, the only 
question to be decided is whBther it acted arbitrarily 
or capriciously. There may be others, but certain rea
sonable grounds appear for the policy established by 
section 3 of Order 12-A. As we have seen from the 
foregoing quotation from Williams v. Terminal' Co .. 
supra. that possibility is recognized where the court 
declared that whether the< social welfate required that 
tips be not counted as part of the minimum wage Was 
not for'"judicial decision." It cited for that stateinent, 

. Anderson, Tips & Legal Minimum Wages, XXXI 
American Lil.bar Legislation Review 11, at page· 13, 
where it was . il.ptly said tliat if the tips received were 

. to be' eourited as a part of the minimum "298 wage 
" ... the employee would be required ti:i report to her 
employer the amount of tips received each week, in 
order that he in tum could' know the amount of wage 
he must pay _to make up the $ 16. 

"If this pril.ctice were follow~d the purpose of the 
minirilum-wil.ge law woulil" ·soon be defeated. It 
would nof be long before employers discovered 
which of their employees were costing them tlie most 
money. Obviously, the girls who received the least iii 
tips would have to be paid the highest wages to make 
up the $16. Gradually. the girls receiving low tips 
would be dismissed, whether efficient or not, and 
. tliose \vith abiiitY to wile larger tips from an ii-respon
sible :public would be employed in their places. The. 
workers would be no slower than the employers in · 
discovering the effects of the reporting system on 
their. welfare. The dismissal of one or two ·workers 
would .be sufficient to warn :the others that if they 
were to retain.their jobs their tips must equal those of 
their more fortunate co-workers. There is·always one 
effectiveway out•ofa sitllation like·this·fora worker 
who is desperately in need of a job; ;an~ thil.i is to 
rep'ort·to the employer a greater amount-of tips than 
actually is received. The whole purpose 1of the mini
mum wage law, that of guili'anteeing the worker a 
living wage,. would be defeated if tbis. practice .were 
permitted and· the State authorities would be almost 

· helplBss ·to correct the situation. To preve11t juSt this 

/ 
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kind of abuse, most State minimum-wage orders for 
hotels and restaurants contain a provision that under 
no circumstances shall tips be counted as a part of the 
legal minimum wage." In order that the welfare of 
the employees be advanced and the benefits of the 
minimum wage law be preserved, it may well be said 
that section l has a reasonable basis. If the employees 
·may be induced; and in effect coerced, by fear of . 
dismissal by an employment contract requiring the 
tips to be counted as a· part of the minimum wage, to 
report their tips as equal to the minimum wage even 
though they are not, the minimum wage requirement 
is seriously undennined. By indirect method they 
would be forced into a position of receiving less than 
the standard fixed. If the . employer is permitted to 
retain the tips in an amount equal to the minimum 
wage, which as seen would be a violation of section 
3, the same condition would exist. The fear of dis
missal_ might well coerce the employees to tum over 
BS tips *299 .a, portion of their Own funds when the 
tips received Were not equal to the legal wage, The 
effectiveness of the minimum wage law would be 
thus impaired. With the employer prevented from 
retaining tips in the amount of the minimum legal 
wage, a salutary result would follow. The. benefits of 
the minimum wage law would be preserved, and the 
dignity of the laborer and his social position would be 
advanced by relieving· him of the necessity of resort
ing to the undignified conduct encouraged by the 

. tipping practice. 

The Legislature clearly sets forth the ·purpose sought 
to be obtained by the fixing of minimlim wages as 
that adequate to supply the necessary cost of proper . 
living and _to maintain the health and ~elf&re ~f the . 
·employees. (Lab. Code; sec. 1182.)We perceive that 
that purpose may be thwarted if tips may be included 
in the minimum wage. · 

Tlie f<iregoing discussion does not mean that tips may 
not be considered ·iiiages tinder certain circumstances 
such as;· complita:tioli of compensation under wo·rk
men's coinpensatioil laws .. ( Hartford A.cc. & lndem. 
Co. Ji, JilduStriaf!"Xcc: Coni.; 41 Cal.APP. 543 rt83 P. 
ill]. 29 Cal.L.Rev:· 774; 75 A.L.R. 1223. and gener
ally Willidiiii v: Terminal Co., sUjJrd.)AfJ. employer 
ma)" permit hiS employee· to retain: the tips and the 
arrangement may be that they shall be compensation, 
but section 3 ·is aiJiied Iii the evils abov·e-mentioiled in 
c<iruiection with minimiUn wages, and merely ,becililse 
tips may ' be termed .wages under certain circum-

stances does not mean that they may be counted as 
part of the minimum wage where to do so would con
travene the policy of section 3 and permit the evils 
there denounced. · 

@ In their contention that section 3 is not uniform 
and is discriminatory (United · States Const, Four~ 
teenth·Ameridment; Cal.Const., art. I, sec. 21; art. IV, 
sec. 25), plaintiffs suggest that section 3 would not be 
violated if the employment contract called for all tips 
to be retained by the employer, citing Settrie v. F¢frr 
ner, Commerce Clearing House Labor Law Service, 
3d ed. sec. 60, 779. Apparently that case does not 
appear in the reporter system nor the Ohio Appellate 
Reports,· but in any event we are not persuaded by its 
reasoning. Section 3 does present such a situation. 

Section 3 creates no improper discrimination in Te-· 
spect to employers or the employees affected. The 

· particular evils *300 at which it is aimed are a part of 
the minimum wage policy and must b_e viewed in that 
light, hence it applies only to situations where sueh 
wages are fixed. A reasonable classification has been 
made. There are many ~ces where classifications 
with reference to wages and hours have been upheld. 
(See Matter of Application of Martin. 157 Cal, 51 [ 
106 P. 235;· 26 L.R,A. N.S. 2421. hours of employ
ment in underground mines;.Matter of Application of 
Miller. I 62 Cal. 687 [ 124 P. 4271. hours of labor for 
women but not men.) It is said in 31 Am.Jur., Labor, 
sec. 414: 

''The relation of empfoyer and employee has long 
been the basis for specific legislation,· and statutes 
applicable only. to such' relation are not s1:1;~je<:t to the 
objection that they constitute class legislation. More-· 
over, the equal protection of the laws is not denied by 
the classificatioii of occupations if such classification 
h&S · a reaiiilnable bas ill; Such chissiticaticiil may be 
based ·upori · matters which are· personal to the indi

. viduals who are ·acting as employees. Far· example, 
statutory. regulations With reference ·to·· 1abor ·of 
women · or children or both may be sustained·' ils 

. against the objection that they eonstifute an arbitrary 
dillcriminatioQ because . tliey do not exterid tci' 'men. 
Moreover, the classification may be based not only 
on the charB.Cter of the employees btit upi:iii the nature 
of the employer's business, since the character ·of the 
work may largely depend upon the nature and the 
incidents of the business in connection with -which 
the work is done. A statute dealing with employees in 

C 2009 Thomson Reuters!West. No Claim to Orig; US Gov. Works. 

177 



140 P.2d 657 
22 Cal.2d 287, 140 P.2d 657, 147 A.L.R. 1028, 7 Lab.CBS. P 61,672 

Page 8 

(Cite as: 22 Cal.2d 287) · 

-a particular line of business does not create an arbi
trary discrimination merely because the operation of 
the statute is not extended to other lines of buslliess 
having their own circumstances and conditions, or to 
domestic servii::e." _ 

(L1) It is· contended that there ·was no finding by the 
Industrial Welfare Commission as a basis for its Or
der 12-A, lind that such finding was necessary to the 
validity of said order; that. is, that the wages fixed 
were adequate to supply the cost of proper living as 
specified in the minimum wage law at the time of its 
adoption. (Stats. i913, p. 632, as amended.) That 
contention must necessarily be limited to the claim 
that such finding must .appear in the order itself inas
much as the appeal is on the judgment roll alone and 
hence all of the court's findings must be deemed to 
have been supported by the evidence. Plaintiffs, re
spondents herein, are bound by those *301 findings. 
The trial court found that the order was adopted by 
the commission pursuant to and under the authority 
of the minimum wage laws; that on "June 8, 1923, 
the ... Commission promulgated Order 12-A for the 
hotel and restaurant industries. That prior to the for
mulation and adoption of said ·Order 12-A, and in the 
manner and form prescribed by statute, a conference 
denominated a wage board of the employers and em
ployees of.the said hotel and restaurant industries was 
called by said commission; that thereafter and prior 
to the adoption of said-Order 12-A, and within the 
time and in the manner prescribed by Jaw a public 
hearing was called and held upon said proposed Or
der 12-A, at Whi\:)h said meeting and wage board con-. 
ference the .employers and employees ofsaid.re.stiiu
rant ind~try of the State of California were regularly 
represented. · · · · · 

"That at said public hearing and other meetings wit
nesses were sworn, testimony taken, and evidence 
.received. It is further .true that every act and thing 
rl}qUired by statute to be_ done by said Co.mmis,sion In. 
the promulgation and adoption of said Order .12-A 
was done by said Commission within the time and In 

· the, IrWMer and form ~equired by statute. "(Emphasis 
added.))t was also found that the order was in full 
force and . effect except as otherwise -found in the 

· findings referring to its constirutionality and implied 
repeal by the 1 ~29 statute. · 

There have been decisions by the United States Su
preme Court both ways upon the question of the ne-

-

cessity of findings by an administrative agency as a 
basis for a rule or regulation issued by it. In Panama 
Ref. Co. JI. Rvan, 293 U.S. 388 [55 S.Ct. 241. 79 

_ L.Ed. 4461 findings were declared necessary to sup
port a presidential order. The most recent holding by 
that court in · Pacific States Box & Basket Co. v. 
White. 296 U.S. 176 [56 S.Ct. 159, 80 L.Ed. 138, IOI 
A.L.R. 8531, is that no findings are necessary where 
the statute does not require them to support the order 
of the Department of Agriculture of the State of Ore
gon fixing the sizes for containers of horticultural 
products, although a violation of the order is a mis
demeanor. That holding is a definite departure from 
the broad rule announced in Panama Ref. Co .. v. 
/Qian, supra. (See 49 Herv.L.Rev. 827.)0ther cases 
have considered the question. (See American Tele
ohone & Telegraph Co. v, United States, 14 F.Sunn. 
ill; Bayley y. Southland Gaao/lne Co,, 131 F,2d 
412: *3027'win City Milk Producers Assn. v. McNutt. 
122 F.2d 564.lWe have not been referred to and have 
been unable to find any case in California on the sub
jeet, end while some of the federal court cases indi
cate that the ·findings must appear in the order, plain

. tiffs have suffered no prejudice. The findings of the 
trial court show that if findings were required by the 

. statute the commission made them. The mere fact 
that they do not appear on the face of the order is not 
therefore of importance. The statute did not require 
that the fuidings appear on i:be face of the order. Sec
tion 6(c) of the act states merely that the order shall 
specify ''the minimum wage for. women and minors 
in the occupation in question, the maximum hours ... 
and the standard co.nditions of labor .... " (Stats. 1913, 

· p. 632, as amended Stats. 1921, p. 378.) . -· . ~ ' •' .. 

CH!) The adoption of section")· of Order .. 12~A was 
within the power end authority delegated to the. In
dustrial Welfare Com.mission by the Legislature: The 
Constitution authorizes the Legislature to provide a 
mjnimum wage for women and- minors and for- the 
comfort, health, safety and general welfare of em
ployees,-and to confer upon a !;lOljlliliSsfon the author
·ify it- deems necessary to ClllTY. out tho~e . purposes. 

_ (Cal. Const.,¢. XX, sec. 17m.)~e actw1der.whii::h. 
Order 12-A was promulgated ·empowers the coJllIIlis

-sion to fix "a minimum wage to be paid to: women 
and minors engaged in anY o~upation, whi~h shall 
not be less than a .wage i¢~uate to supply such 
women. and minors the necessary cost of proper liv
ing and to maintain,.the he_alth.and welfare of such 
women and minors,'; and to establish the maximum 
workirig hours and the standard conditions of labor. 
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(Stats. 1913; p. 632, sec. 6, as amended Stats. 1921, 
p. 378.) In our previous discussion of the constitu· 
tionality of section 3 we have shown that It had a 
diroct relation to minimum wages and was a natural 
and im.portant incident thereof. It is an incident of the 
estaQlisbment of mhlinium wages .similar to the pro
visions iti Order 12-A; which specify to what extent 
board and lodging furnished by the employer may be 
considered wages. The power to provide safeguards 
to insure the receipt of the minimum wage and to 
prevent eva8ion and alibterf\Jge, is necessarily an im
plied power flowing .from the power to fix a mini~ 
mum wage delegated to the commission. 

22 Cal.2d 287, 140 P.2d 657, 147. A.L.R. 1028, 7 
Lab.Cas. P 6, l ,672 . . 

CW It is true that ari admiliistrative ali;l'Dcy may not, 
under the guise of its rµle making power, abri~e or 
enlarge its authority or exceed the powers given to it 

. by the statute '"303 the source of its power. { Boone y. 
Kingsburv. 206 Cal. 148 [273 P. 7971; California E. 
Com. v. Black-Foxe ... Mflltary Inst,. 43 
Ca!.Anp.2dSunn. 868 [ 110 P.2d 729]; Hodge v. 
McCall .. 185 Cal. 330 [197 P; 86): Bqnk qfha/v v. 
Johnson, 200 Cal. I [25 I P. 7841.) However~ "the 
authority of an administrative.board or officer, ... to 
adopt reasonable rules and regulations which are 
deemed.necessary to the due and efficient exercise of 
the powers expressly granted cannot be questioned. 
This authority Is implied from the power granted. n 

(Bank of Italy v. Johnson, Sllpra, 20.) (See, alao, 
GraW[ord y, Iiwun=(allrrigatlon Dist .. 200 C@l. 318 [ 
253 P. nsJ; 21 Cal.Jur. 874.) (W In the instant. 
case the power to adopt section 3 may be implied as a 
power to make effective the order fixing the mfui • 

. mum -wag¢. 'I).e power to fix -that wage does n« CQn· 
fme th_e agency tp.*81 single act. It may adopc rules 

·· ti> ii:iBf,e _it e~c;ivi!: Pl$tiffs Cite A t:tolph Coors· Ci 
Y.. Gqrbett. J,CaJ.A,; 123 P.2d .z~, decided by the 
District eo1111. of A eal. A hearing was granted by 
this coilrt in that ca8e and thereafter it was disihissed. 
It is not a controi1fug. aulhority. 

The judgment is reve~ed. 
. . 

Gibson, C. J., SheJ!,k, 1., Curtis, J., ~d Edmonds, J., 
. concurred. 

Traynor, I.,_ and Schauer, J., did not participate 
herein. . 
Respondents' petition for a rehearing was denied July 
15, 1943. Traynor, J., and Schauer, I., did not perticl· 
pate therein. *304 

END OF DOCUMENT 
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.. l>'tn the Matter.of the Estate ofEuzABETII HEW
. LB'JTM.Uror, Deceased. IOHN.Q. :ij:BWLINGS 

., . et al., Appelhmts, . 
. .. v. 

STATE OF CALIFORNIA, Respondent. 

Supreme ColJ!t of Califoriila. 
S.11'. No. 4596. 

March 1.3. 1908. 
ESTA ~S OF,, DECEASED . PERSONS· 
COLLATEML INHBRlTANCB . TAX-VESTED 
RIGHT OF STATE-REPEAL OF LAW INOPBRA-
TJ:yE., .· . . . . ' . 
'Ibe right of the state to lhe tax on colleteral inheri
tance, bequests, or devlsea provided for in the act 
approved Match 25, 1893, and Its amendments While 
in. fotco, Vested inll:!iediatoly · upon thil death 1;1f the 
ancostor, or testator, and m.i ve~4 rights t4~ 
to. collect or receive anY unpaid taxes could not be 
~d,by l:h.e rDpe~ of1hat.act and its 8Jl1endments 
by .tJte CollBtera.I Inheritance Tax ACt of March 20, 
1905. . . 

Pagel 

ID.-RB-BNACTMB'NT~O R,BPBAL • 
Where there 1s· .1111 express rDpeal of a.--te, .1111d at 
the same time a re-enilctme.nt of a portion o(lia pro
vlslqns, sueh rH!lac1;1Dent neti1rallW the repeal, in 
so far as tbe f)id ~W Is contintt¢ in foroe; and, in 
suCh ease.. the part of the old la~ re-etUurt.Bd operiltes 
without iI!imuPtioii. · 

APPB.\i. from en -,of9er of ~e Superior Court. of 
Santa qlera County directing payment of a collateral 
lnberltance ta?t· M, H. Hyland, Judge. 

The facts are stated in the opinion of the. court. 

*226 S. F. Lieb, for ApJiellanta. 

u. s. Webb, Attom~-Gen~ 1am.es H. Cani.pb~ll,. 
District Attorney, &n:d C. M. Lorigan, for Relmnft· dent. · ~.--~ 

s11Aw;1. 

ID.-CONSTITUTIONAL LA W-PROTBCTION OF Elimbetb Hewlett Martin, a resident of this state, 
RIGHTS OF STATE. . di11d. in the CJ<111ll1):' t;if $~~ C.1111'9. on J1111u.ary 2, 1905, 
Under. the limitations prescribed by section 31 of leaV!tjg a VBlµable ~; ay ~o· tm'!nS Of ~!Ir will, 
article IV. of the constitution, It Is not within' the whi Ii · - d ly · b.;...;i she b -...:.a.ed · · ·h· f c. \1\'!!8. n Pf!!,._... !lqll.,_. to. eac o 

· P?Wer of the legis~. either by tl!,e repeal of the . ~. appl!P,.ijrta a stm.i .of'. m.~ .~ than five ~un-
.. !11-w.ili vlrtu~ofwhichtberight.ofthestetetothetax · dt,ecl .. d6Illl!l, amoimthig .. Jn th.Iii ~gate 'to 

in question vested, or by any oth~ ~eana, to gnmt'or ... · · · $35,41~.21. ~one of~p &PP.ll14l!iB was ~fo"l:he 
· · .. · · · do~ It to Ifie successor in ~;.ill'. to ·any Other ~licf)n..a .de~e n~ tbi.1'. lh~tofbfo~, 8Jld; . · 

person. · · · hence, th.!!,l'gilc:y ~e ~~.~ fmDii! of'~~ act of . 
1903 (st@i,,)~03, p. 2~~). ~~.& ~11,ction 1, Of the 

· act 1""" ;.:.1.;,. ·a tax on hih~ ... 11 diMs · · -ID.·FORMBR PROCEDURB INSERTED IN RB- .-c:l"o'l'"'0~ ...... _ "t.~, ....... ~ ~d lep 
cles~ Section 27 6flli:i aCt ' ro· ed March tl ... . PEALINO,\CTNOTRE}lBALED. . , . . , ... , • .. ,app y. . , . ~, 19QS, 

. Nc;itw~ding the express rep~ of the act.ofl893 · .wJ;il~ tiJoJ,c' eff.ectJfilY l, l90S, (~!;!di .. 1905, p, 350), . 
and its amendments, the object.of the act of }gr.is Is · ·p1J1PQrt& to·n;peill, .unconcUtfonall)i, the act· of. 1893 · 

. merely to ~liSh a different amount of taxation e.nd pri>vldi!lg:for.a su~on tax alidall 'tlie'subsequent iinl . hi th~ . " 1uciln th . " ' to make. it applicable to different persons; end, in 80 · am~. ~- . . . • .. ~.Cl .. g., .. l1t ofJ~Q3 ·above 
far BB provision.a ·Of prol:)edW'I! undll!'·the,former. act :e.~o:,e!~~ d:f·.~.d~t.6':r~·~i&,~dn . Of the. 

·are found substantially embodied bi the ·latter, they •.... ,,.,, , . : , . . '!tf~ .· .~f \\'!!&. rendered 
must be deemed mere amendments, within the scc>pe by the Bupel1or .. !l!>~ ~f S~ C!~ ~ on. ~eb-
of aectiDn 325 of the Politi.cal Code, providing that ruary 2, ·t906, declarliig that the appelle.nts resPec-
po~ons of staMes not al~q ~to. Pl!, dee1µed a JaW tlvely weril the own~· of and entitled to receive the 
from the tJmc:i, when thll)' were ~ enactl!d, end such legaeles beqiieathed 'to them a8 iiforesiiia, subject to 
portions apply to tax~. ~v!e>llBIY &!!•eased, the same whatever iiiherltance t8X Might be due thereon. Sub-

- as If there were no repealing clause in the new act. seqUelitly, o~ March 2, 1906; upon due nOtlce.. the 
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court made. an· order directing the exec~tor of the· es~ 
. tate to deduct fro111 !'acli of said_ legacies a sum equal 

to five per cent thereof; as and for a succession tax 
thmon, and to pay said auma so deducted to the 
-county treasurer. This appeal is· taken fron:i that order. . -
The app~ffants ask u~ w' ov~rrul~ tb'e decision8 of this 
co~ in th,_e Eftt#! o( Stan(qrtl. 126 c81; 112. [ ~ 
Pac. 259. SB Pac; 462J. and 7Hppet v. State, 149 Cal, 

m.-c B~.J'ac; JP841, liiici decl~,t:hilt the repeaJ of 
the conaterat hilierltiiilce Tax "227 Law of 1893 mid . ~". -.- . . - ' ' 
its amendments, by the act of 1905, operilted ta de-
prive the state of the right to collect or receive. all 
slli:Cesli!Oil tioi'ei, aCcnied ·under the former lilw, 
Which had not been paid or oi'deriid ta be paid to 1he 
state at the tlme·the repeal took effect, on July 1, 
1905. The briefs flied for the appellants irl WDpet v. 
State, 149 Cal. 52 !. [ 86 Pac. 1084'1: are retetred to 
by counsel and rilade to constitute the argument on 
behalf of the appellants . in this case. No additional 
points · ki'e preiented. Bven if we were disposed· to 
doubt .#le ao1D1dtiese of,,~ose decisions, and·were to 

· concf!i:le tlj'at veeted rights woul!I nqt be affected by. 
overruling them, WB would hesitate to overtu!e deci
slona' so well and thoroughly considered as those 
mentioned. But after igaln corulldering the arguments 

· presented, we are satisfied that the conc!ii'sion 
reached in those- cases is correct. · 

The argwneil~ of ti).!' appellaiits ja that the decisio~ in 
Trlpp'e~ '!'.-stat~'ls b&sed.wholl)' on tile authorlty and 
reuiming. of th~ .a.Pinion in ~#rie, of Stiiljford, and 
that the coiiclWiloii in thl:I StEinford case waii folinded 
sole_iy up~ the Propqs~liri th!tt the effetifof~ law 

. of 189~·111;1d lta.BJi:liiii4fuen~ was. to provide for file.· ... 
succe~~loii to ptopertyupoti the, !ieath.of f:b.e owner, 
and not to esta.bllsti 11 t:BX. Apd this P,rlipq~~IC?li, It Is 
claitned, la false for two reasons: 1. Beciluee the lan
gilage ofthei~ doCl!htit Petmlt th~'~gDstruction, 
mid, 2. Beeaiise, if It did, the title. of ~e _&Ct would not 
i!lchlde the ·subj~· llild the -iwt woulcl be vo.ld . .It' is
furth,er argued th8t' the law do~ not. In fa.ct prilvi_de . . 
.for .a fm\~ th~.rl~t of.tit~,~ th~ doe& not .. yeat 
until payment, ~r ~11:tU a ju~\c~ order hes _been m!ide 
for: t}ie pa)'nieJit,.~d.th.~i.~Plial·oftlt~ law before 
either. event, BS' II) the .p~ri,t -C!lSe, ~rigu,is)lea the 
inchoate righ.t.ofthe state to 1:he unpaid tlix.. 

Tile opinion in Estate of Staeford does, not have_~ 
effect claimed. It does not hold that lii.w In question 
provides that the state shall succeed es an heir In, c.er-

Page2 

taln classes of cases to five per cent of the property of 
the decec;lent. Some of Its phraseology may perhaps 
be· consistent with sue!) an idea, If taken separately 
from the. context. but the .real meaning and · effect of 
the decision is that the law· eetabllsbes a succession 
tax in certain cases, an4: th8t the right of the etate to 
sueh tax vests immediately. upon the death of the an

-cestor or ~tor, and, hence, that the repeal of the 
law does not affect' *228 the 'right of. the state to the 
tax. The law, In effect, created a lien In favor of the 
state on the property fo~ the anio'unt of the tax 
thereon. Th.is right to the tax in question here, and the 
lien therefor, :vested In and became the property of 
the state upon the dliath of Bllzabeth Hewlett Martin, 
In 1 anuarY, 1905; UndBr the limitations prl!~ci-lbed by 
section 31 of article IV of the constitution/ it Is not 
within the power of the legislature, elthjj'r by th~ re. 
peal of the law in virtue of which the right vested, or 
by any other me8nll,' to grant or donate it to the· siic
cessor in estate or to any other person. 

The law' of I 893 arid ltii ·amendment& provided that 
the executOr or admliilstrafor of thii'partlcuh1r esilite 
ebould deduct fro~ all money legac!Ba, cir iholiO)'. of 
the·intestate; Iii his hands for·dlstiil;iUtloh, the aniciti.nt 
of the su'ccesslon tax due thmcin and that he 'ahoii:Jd 
in other c:Biies collect ti'om the dlstributee the amount 
-of the tax due oil the share d!Strlbuted, 1'efore deliv
m:y thereofto the party entitled, !ind sboull:I pay the 

. said tax to the county treasurer. flir use of the state 
(Stats. 1895,·sec. 6, p. 35; Stats. 1893, sec. 8; p. ·195). 

If this Jaw ~ Still In. ~rce, no. ~!/If of the co\¢ was 
requ!reci t0 'give~" exeautoi' a~!;irlty to 4educt from 
the iti9~ey l~ga.CJes d~b~!l. tp' the. app~l)m\ts,. the . 
slicc~1on tiix: thei'eon. and ic?' P~Y the same tO the 
coinity 'treasurer. in that event' the order woiild. be 
hatml~. even if llnJ\eClllll!BrY. It ie claimed that the 
exP.feslj riipelil, ey' th.Ii act Qf 1905, of the previous 
law for ~Biilon tl!1t~ if ncit effective tQ deprive 
the .StlitB •of. the riglifto the t8X hei:e' liWolv~ is, at 
leas;. valid sci far 118 lt rep~ the provisions of sec
t!~ 6 and 8 afol'llliaid, ptovidlng for Its reteJ!.tlon and 
payment by the executor, and, benee, that the execu
tor hwbno authorlty to pay the taX ·fot the legatees, 

. and 'that the coilrt::had no· poWet to'make the order 
giving him such authorify; · · 

. ,). 

We do nOt think that these provi8iona were repealed. 
The act'' of 1905 confulnmg. the repeauDg clause 
above inelitloried is piact{cally a.revision ci~ ttie act•of 

. . . . 

c 2009 Thomson Rtluters/West. No Claim to Orig. US Oov. Works. 
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1893 and its amendments, provldllig for suci:esslon · 
taxes. Certain changes are made in the new law in 
regard to the 'pmons on whom such tax is lmpos1:1cl, 
the exemptions therefrom, and In the rate of tax to be 
hnposl:lll upon the dltfenmt persons. 'Thes1:1 chenges 

· are (ound, for tjie m9st part, in aeQtiqns 1, 2, 3, and 4 _ 
. of the new law, which cov.er-the subjectB embtaced in · 
section 1 of the *229 old· law. The other portions of 
the o Id law are substantially re-enacted in the act of 
HOS with ll few alterations and additions which da 
not aft'eot the question. The aforesaid section 6 of the 
former law is, word for word, the same u section 9 
of the ·new act, and section 8 of the former law .is 
idCntical with section 11 of the n1:1w act, with the ex· 
ception of a few words of trifling Import. We must 
presume that the legislature of 1905 was aware of its 
want of power, under the decision of this court iii 
Eatate of Star(ord, to release, surrender, or discharge 
the taxes previ01JB!y accrued and remaining uncol· 
lected. The re-enactment of the provisfuns of the 
fonner law respectilig the payment and coll~ction of 
succession taxes is to be CODBidered as having been 
done with knowledge of the· existence of these uncol· 
~ taxes and with the intent to continue in f0rce 
the l!lOde and means (or the c_ollectlon thereof. These · 
re-enactments come within the scope and effect of 
section 325 of the Political Code, dec~s that, 
when. a part of a. stl!t\lte is amen.ded, it is "not to be 
consldereif Iii! having been ~ealed and re-enacted In 
the amenlfed form; b1¢ the portions which are not 
altered are to be coqsiclered BS having been the law 
from the time when they were enacted." The rule 
parti911larly applicable to th~ caso Iii thu11 stated in 
Sutq_cjfllinli on StmµW.ry Ooilstrwltion (2d ed.; sec. 

. 238);'"Wf;i.~·t1iere"i8 Iii!/- express IWeal' of an existing - . 
· . - · irtatuto, l!!}.d a 1'8-Ml&ctment Of it 1¢ the same ~O, or -B • 

repeal anci .!l rHnact1nent of' a, portion 9f It, 'tli,~ re
enactment neutralizes the ~ !I<> far as the old law 
Is contlnii~ In force. It operates without intemqrtfon 
where tb'e re-enactment takes effect at the same 

-tiDi,li." Speeking of a similar CQ!'/, the. supreJne court · 
· of the l!'~tl:lll States, In Bear L$ I. Co. y. Garland. 

164 U. S1 11. [ 17 Su9. Ctn. say: "Although th(!l'O.is 
. a formal ~epeal .of the old by the new ~. still 

there never has beeli a moment of time since tlie pas· . 
sa,ge of the act of 1 BB• when these simlllll' pr-Qvislons 
havo not been in forcfl, N:otwlthf!1:anding

1 
therefore, 

this fonnal repea~ it Is, as we tbiDk,' entifely correct 
to say that the new act should be construed as a con· 
tlnuetion of the old with thll modification contained 
In the new act." The following authorities are of sinil· 
lar effect: Bn-cllii:h on Interpretation, sec. 4 90;_ Pratt v. 

. 

, 
Pqe3 

SWqn. 16 Utah, 483. -C52 Pap, 109.f!;· Ji* v. 
Cheethqm. 17 Wash· 626. £50 Pac. 52ZJ; *230 lilRJfl!;, 
M s.· Co. y. Jollffe. 2 Wall. 4§6:Wrtght v. Oafdey, S 
Met. 406; Sakin y. Connqr1 21 Fed, CBS; 125: IlaJ.Wl 
Hebrew Assqq. .v. BenihimoL 130 Mass; 927;· dll!Jing 
y. Lew. 57 Miss. '59. [34 Am· Rep, 4351; Middleton 
y. Ng Jeraa etc· Co.. 26 N. I, -Ba, 274: State y, Be
m4 54 Neb. 733. [ 64 N. W, 3501, The oft'ect of the 
act of 1905 WBB to establish a different rate of taxa· 
tion and make It applicable. to dift'~ persons with 
respect to all succession taxes acaruing thereafter, but 
otherwise the provisions of the previous act Incorpo
rated into the new act, relatilig to t:he paymllJlt and 
collection of succession taxes,·remained in force 1111d 
applll:lll to taxes previously assessed, tho same as if 
there had been no expresa repealing clause in the new 
act. The same session of the legislature amended sec
tion 1669 of the Code of Civil Procedure, so as to 
provide that before any decree of distribution of 1111 
estate la made the court must be satisfied that "any 
lnheritan'ce tax which is duo 1111d payable has. been 
fully paid." (Stats. 1905, p. 83.) 'Ibis amendment 
took effeet May 6, 1905, an~ remained In fo~e, not· 
withstanding. the repeal of the inheritance tax law of 
1893-. Under its provisions, In connection with the 
provisions of the former act re-enacted in the Revi· 
sory Act, there can be no doubt that the court had 
enthority to make the order appealed from. 

The order is afl:irmed. 

Angellotti, J., Sloss, J., Henshaw, J., and Lorigan, J., 
concurred. 

¢al. ,908 .. 
In re Martin's Estate . 
153 Cat 275, 94 P. 1053 

END 0].<' DOCUMENT 
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RECEIVED 
MAY 0 7 2009 

COMMISSION ON 
STATE MANDATES 

RESPONSE TO DRAFT STAFF ANALYSIS 

On Original Test Claim 

Chapter 901, Sfllitites of 2000 (S.B. 739) 
Title 8, California Code ofRegulations, Sections 31001-61630 

CSM 01-TC-30 

. Local Government Employment Relations 

County of Sacramento arid City of Sacramento, Claimants 

Test Claiinants, County of Sacramento and City of Sacramento, submit the 
following in ~sponse to the Draft Staff Analysis and Proposed Parameters and 
Guidelines issued by Commission staff on April 20; 2009. The Test Claimants support 
the Draft Staff Analysis and Proposed Parameters and Guidelines. 
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CERTIFICATION 

I declare under penalty of perjury under the laws of the State of California that the 
statements made in this document are true and correct, except as to those matters stated 
upon information and belief and as to those matters, I believe them to be true. 

Executed this 6th day of May, 2009, at Rancho Cordova, California, by: 

~~*---anP Burdic · 
Executive Director, MAXIMUS 
R.epreSentative for 
Test Claimants 

186 



PROOF OF SERVICE BY MAIL 

I. the undersigned, declare as follows: 

I am a reSident of the County of Sacramento, and I am over the age of 18 years and not a 
party to the within action. My place of employment is 3130 Kilgore Road. Suite 400, 
Rancho Cordova, CA 95670. · 

On May 6, 2009, I served: 

RESPONSE TO DRAFT STAFF ANALYSIS 

On Original TeSt Claim 

Chapter 901, Statutes of2000 (S.B. 739)_ 
Title 8, California Code of Regulations, Sections 31001-61630 

'• 
' 

CSM Ol-TC-30 

Local Government Employment Relations 

. -

County of Sacramento and City of Sacnimento, Claimants 

by placing a true copy thereof in an envelope addressed to each of the persons listed-on
the mailing list attached hereto, and by sealing and depositing said envelope in the United 
States mail at Rancho Cordova, California, with postage thereon fully prepaid. 

I declare under_ penalty of perjury under the laws of the State of California that the 
. foregoing is true and correct, and that this declaration _was executed this 6th day of May, 

2009, at Rancho Cordova, California. 

ane cock -
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Ms. Susan Geanacou 
Department of Finance 
915 L Stteet, Suite 1190 
Sacramento, CA 95814 

Ms. Ginny Brumm.els 
State Controller's Office, Accounting & Reporting 
3301 CStreet, Suite 500 
Sacramento, CA 95816 

Ms. Carla Castaneda 
Department of Finance 
915 L Street, 12th Floor 
Sacramento, CA 95814 

·Ms. Donna Ferebee -
Department of Finance 
915 L Street, 11th Floor 
Sacramento, CA 95814 

Mr. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 

- 500 West Temple Street,- Room 603 · 
Los Angeles, CA 90012 

Ms. Annette Chinn 
Cost Recovery Systems, Inc. 
705-2 East Bidwell Street, #294 
Folsom, CA 95630 

Mr. David Wellhouse 
David Wellhouse & Associates, Inc. 
9175 Kiefer Blvd., Suite 121 
Sacramento, CA 95826 

- ·. ., . 

Ms. Bonnie Ter Keurst 
County of San Bernardino -
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
San Bernardino, CA 92415-0018 
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Mr. Jim Spano 
State Controller's Office 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Ms. Jolene Tollenaar 
MGT of America 
455 Capitol Mall, Suite 600 
Sacramento, CA 95814 

Mr. Steve Shields 
ShieldS Consulting Group, Inc. 
1536 36th Street · 
Sacramento, CA 95816 

Ms. Jean Kinney Hurst 
California State Association of Counties 
·1100 K Street, Suite 101 
Sacramento, CA 95814 

Ms. Pascale Roy 
Law Offices of Burke, Williams & Sorensen 
545 Middlefield Road, Suite 180 
Menlo Park, CA 94025 . 

Mr. John Duncan . 
Public Employee Relations Board 
1031 18th Street · 
Sacramento, CA 95814 

Ms. Tami Bogert 
Public Employment Relations Board 
General Counsel 

· 1031 18th Street 
Sacramento, CA 95814 

Mr. Glen Everroad 
City of Newport Beach 
3300 Newport Blvd. 
P .0. Box 1768 
Newport Beach, CA 92659 
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Ms. Beth Hunter 
Centration, Inc. 
8570 Utica Avenue, Suite 100 
Rancho Cuc8monga, CA 91730 

Mr. Jay 0 Trinnaman, Esq. 
Atkinson, Andelson, Loya, Ruud & Romo 
17871 Park Plaza Drive 
Cerritos, CA 90703 
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SUCIUIM!'do 
Cnllfotmn 

95814 .. 
916.3271500 ,_. 
916.441.5507 

Cal~omio State Association of Counties 

SENT VIA FACSIMILE (916) 445-0278 AND U.S. MAn.. 

. May 11, 2009 

Ms. Paul.a Higashi 
Executive Director 
Commission on State Mandates 
900 Ninth Street, Suite 300 
Sacmnento, CA 95814 

Re: Proposed Parameters and Guidelines 
Local Government Employment Relationa, Ol-TC-30 

Dear Ms. Higashi: 

The Califomia State Association ofCounties(CSAC) and-the~~~ ofC,alifomia 
Cities (League) submit these joint coll'JJ:nents in response to the draft staff analysis 
and proposed Parameters and Guidelines for the Local Government Employment 
Relations test claim. 

CSAC and the League, which represent Califor.nia's 58 counties and 480 cities 
respectively, are grateful for the efforts of staff in reviewing and reviaing the 
proposed Parameters and Guidelines. This is an important issue for cities and 
counties, and staff's proposal is very helpful in reimbursing local jurisdictions for 
their costs of engaging in the Public Employment Relations Board (PBRB) process. 

CSAC and the League agree with and support the proposed Parameters and 
Guidelines, but ask for clarification with regard to one issue. Both the Statement of 
Decision aod proposed Parameters and Guidelines ere silent on the issue of informal 
conferences. Under the PBRB process, a Board agent may conduct en inform.al. 
conference to clarify issues and explore the possibility of a voluntary settlement. 
Cities and counties are not given the option of whether to attend and participate in 
these informal conferences. Instead, they are "directed to. attend" by the Board agent. 

In practice, informal conferences are a routine part of the unfair practices charge 
process. :PERB's guidance on how to file an unfair practice charge notes that the 
noxt step after issuance of e. complaint is the infoi:mal oonfercnce. The. guidance 
states that after a Board agent issues a complaint, the case ''will .then proceed to an 
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Ms~ Paull Higlishi 
Execu#ve Directot 
May 11, 2009 
Page2 of2 

COUNTY COl.JNSELS _ASSN PAGE 02 . 

infoimal settlement confereoce. "1 There is no indication -in this guidance or in the 
Regulations that participation is voluntaty or optional. Therefore, CSAC and the League 
respecttWJy request that the proposed Parameters and Ouidelinet! be clarified to include 
as reimbursable co~ preparation for end pa.rticipafion in infmmal conferences. 

. -

With this olatj.!ic;:atiAA.-.PSAC and the League believe the proposed Parameters and 
Guidellntai~ eonsiSt.ei:lt with the Commission's Statement of Decision and support 
adoptioi:i.. · 

Sin~~· 
(Jo~~ 
en.Counsel 

Proof of Service Atm,ched (Cal. Code R.eg!t, tit 2, § 1181.2) .. 

1 · PBRB's guldanco on how to file an untalr practices charge is !Mlilable at: 
DW petb.s;agov/uni!l'j;rlbyma!l.go 
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. PrOOf of Service by Mail 
California Statt Association of Coundsa and League of California CUies Comment.r 

Local Gtrvsrnn:zrmt Employment Relations, 0 l-TC-30 · 

I, 1ennifw B. Hcnniug, declare:· 

'rhat l am, and was at the time of the service of the papers herein ref med to, over the ago · 

of eigbteeo. years, and not a party to the within action; and I am employed. in the County of 

Sacramento, califomi.a. within which county the aubjeot mamng occurred. My business address 

is 1100 K Street, Suite IOI, Sacramento, California, 9S814. I BCMld the within COMMENTS · 

OF CALIFORNIA STATE ASSOCIATION OF COUNTIES AND LEAGUE OF 

CALIFORNIA CITIES TO PROPOSED PARA.METERS AND GUIDEUNBS, LOCAL 

GOVERNMENT EMPLOYMEN'f RELATIONS, Ol-TC-30, by placing a copy thereof in a 

separate ettvelopo fur each addressee named here&fter, addressed to each !lllCh. idd?essee. as shown 

on the following page and by placing. the envelopes for collection and memng foUoWing our 

ordinary business practice for oollecting e.ud processing oomspondence for mlriHng · Ou. the 

same day that correspondence is placed for collection aDd mailing, it is deposited m the ordinary 

course of business With the United States P<lstal Serviee in a sealed ~lo:pEi Wit&. po_IJtaie 
prepaid. 

I declare under penalty of perjury under the lawe of the State of California tbat 1he 

foregoing is true and comet. Executed on May .J.L 2009 at SilCIBmento, Califmniai; 
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Mr. f:im Spano 
8tatB Controller's Office 
DMsi0n of Audlts 
300 Capltol Mall. Suite 518 
Sacrame1ito, CA 9S814 

Ms. Io• Tollenaar 
MGT of Amerioll. 
455 _Capitol Mall, s• 600 
S~CA95$14 

Mr. Steve SbiOlds 
~8 ~Group.Inc. 
1536 3fi"i Sti:ae1: . . 
SemainelltO, CA 95816 . 

. Mi. 1ean IChmeyHunt 
~$tato Assooi¢on of Counties 
1100 K Street, Suite 101 
S~tCA.. 95814 

Ms. PUcale Ito1 
Law OfBces oiBurlcei Wllllamll & sorensezi. 
545 Middlofie14 Road, suite 180 
Meulo Park. CA 94025 

Mr. Johll Duncan 
Public -li>)'ee Relations Boaid · 
103118111 sir.t 
Sentamemo, ~ 9S814 

Ms. T8mi Bo~ . . ... 
Public Bmp1c>yineat tteiatloJie. &ow 
Oenem1 Cowsol 
l 031 1 s8' S'lzeet 
Saa:amentotCA 95814 

Mr; Glen Bvmroad · 
City ofNewj:iort Beach 
3300 Newport.Blvd.. 
P.O. :Box. 1768 
N~Beach. CA 92659 

COUNTY COUNSELS ASSN PAGE 04 
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Ms. Beth Hunter 
CtW.trati.OD.i Inc. 
8570 T.JticaA.venue1 Suite100 
Rancho CUcamonga, CA 91730 

'.Mr. Jay o. 'I'rinnama.n. Esq. . 
Atkinson, Andelson. Loya. R:nud & Romo 
17871 P•k Plaza Drive · 
Cerritos, CA 90703 

Mr. Allan P. Burdick 
MAXIMUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

COUNTY COUNSELS ASSN . PAGE es 

195 



05/11/2009 15:27 9164438867 

Ms. suaan aeamcou 
Depm1mcmt otirimute 
915 L Sueot. Suite 1190 
Saorsm.ODJ:O. CA. 95814 

OOUNTV a:n.JNSEL.S ASSN 

Ms. (fumy 'Bnlmlllols 
Stlttll Controllc.t'fl Office. Accouuting &: ltepmDng 
3301 c Stieet. Suite soo 
~.CA95816 

Ma. Carla Castmieda. 
Depai'lllleDt of P'inauoe 
915 L Street. lZfu Ploor 
Saormrusnt.o, CA 95814 

Ms. Donna Ferebee 
Departmmlt of Pinanoe 
9U L Street, 11th Floor 
$a.etealen1o, CA ·95814 

Mr. IA!onard Kaye, Esq. 
Co1mty of Los ADp1es 
Auciitm-CoDtzOller'a Office 
500 West Temple Street, Room 603 
Los Angeles, CA 90012 

Me. AmieUIS CbDln. 
Cost Reoo'Ym)' Systems. mo. 
705-2 Bast Biclwell Street, #294 
Folsom. CA .95630 

Mr. David WeUhowle 
David We'libouse & />.ssociatfs. Ino. 
9175 Kiefer Blvd., Suite 121 
~.CA9SSU. 

Ms. l5omiio Ter Keunt . ' 
CouutY of San Bemardill.o 
O:f!1ae of thi; Audi.tor/Controller-Recorder 

. 222 West Hoepl.tallty Lane 
Sao.BemardblO, CA 92.41S..Q01$ 
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CIFVICE CIP' THI!: OIRECTOR 

May 12, 2009 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA ·95814 

Dear Ms. Higashi: 

.RECEIVED 

MAY 1 3 2009 
COMMISSION ON 

STATE MANDATES 

As requested In your ietter of April 20, 2009, the Department of Finance {Finance) has reviewed 
the Commission's draft staff analysis ¢ the proposed parameters and guidelines for 
Claim No. 01-TC-30, "Local Government Employment Relations." 

As tlie result of our r:eview, Finance concurs with the staff recommendation to Include the 
following amendments: 

• Clarify that the City and County of Los Angeles are not eligible claimants. 
•· Remove reference to estimated claims. 
• Revise Indirect c0st baller plate language. 
• Modify one-time activities to conform to the test claim statute. 
• Add statutory and regulatory references to ongoing activities. 
• Add a non-reimbursable activity section to clarify the limitations of reimbursement. 

As required by the Commission's regulations, a "Proof of Service" has been enclosed indicating 
that the parties included on the mailing list which accompanied your April 20, 2009 letter have 
been provided with copies of this letter via either United States Mail or, in the case of other state 
agencies, lnteragency Mall Service. 

If you have any questions regarding this letter, please contact Caria Castafleda, Principal 
Program Budget Analyst at (916) 445-3274. 

Since~y. 

Diana L. Ducay 
Program Budget Manager 

Enclosure 
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PROOF OF SERVICE 

Test Claim Name: Local Government Employee Relations 
Test Claim Number: CSM-01-TC-30 

I, the undersigned, declare as follows: 
I am employed In th.Iii C9ur;ity qf Sacramento, State of California, I am 18 years of age or older 
and not a p~rty. to the within Eihtltled cause; my business address Is 915 L Street, Floor, 
Sacramento, CA .95814. 

On S-/1J/4 () O 11 served the attached recommendation of the Department of Finance in 
said cause, by faesim!ie to the Commission on state Mandates and by placing a true copy 
thereof: (1) to ch:iimants and non•tate agencies enclosed In a sealed envelope wifh postage 
thereon fully prepaid in the United States Mali at Sacramento, California; and (2) to state 
agencies in the normal pickup location at 915 L Street, Floor, for lnteragency Mall Service, 
addressed as follows: · 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
960 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 

Mr. David Wellhouse 
David Wellhouse & Associates, Inc. 
9175 KiefEir Boulevard, Suite 1'21 
Sacramento, .CA 95826 

Ms. Jean Kinney Hurst 
Callfomla Association of Counties 
1100 K Street, Suite 101 
Sacramento, CA 95814-3941 

8-08 
Mr. Jim Spano 
State Controller's Office 
Division of Audits 
300 Capitol Mal( Suite 518 
Sacramento, CA 95814 

Ray Kerrldge · 
City of Sacramento · 
915 l Street, 5lh Floor 
Sacramento, CA 95814 

Mr. Steve Shields 
Shields Consulting Group, Inc. 
1536 35th Street . 
Sacramento, CA 95816 

Mr. Leonard Kaye 
County of Los Angeles 
Audftor•Controller's Office 
500 W. Temple Street; Room 603 
Los Angeles, CA 90012 

Ms. Pascale Roy 
Law Offices of Burke, Williams & Sorensen 
545 Middlefield Road; Suite 1 BO 
MenloPark, CA 94025 

County Executive 
County of Sacramento 
111 G Street 
Sacramento, CA 95814 

D-12 
Mr. John Duncan 
Public Employment Relations Board· 
1031181h Street . 
Sacramento, CA 95814 
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Ms. Jolene Tollenaar 
MGT of America 
455 Capitol Mall, Suite 600 
Sacramento, CA 95814 

D-12 
Ms. Tam! Bogert 
Public Employment Relations Board 
Genera! Counsel 
1031 18111 Street 
Sacramento, CA 95814-4174 

A-15 
Ms. Donna Ferebee 
Department of Finance 
915 L Street, 12t11 Floor 
Sacramento, CA 95814 

B-OB 
Ms. Ginny Brumme!s 
State Controller's Office 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Mr. Glen Everroad 
City of Newport Beach 
3300 Newport Boulevard 
P.O. Box 1768 
Newport Beach, CA 92659-1768 

Ms. Beth Hunter 
Centration, Inc. 
8570 Utica Avenue, suite 100 
Rancho Cucamonga, CA 91730 

Ms. Jullana F. Gmur 
MAXIM US 
2380 Houston Avenue· 
Clovis, CA 93611 

:··. 

-2- . 
Ms. Annette Chinn 
Cost Recovery Systems, Inc. 
70?·2 East Bidwell Street, #294 
Folsom, CA 95630 

A-15 
Ms. Ca.r1a Castaneda 
Department of Finance 
915 L street 
Sacramento, CA 95814 

Mr. Allan Burdick 
MAXIM US 
3130 Kilgore Road, Suite 400 
Rancho Cordova, CA 95670 

A-15 
Ms. Susan Geanacou 
Department of Finance 
915 L street, Suite 1280 
Sacramento, CA 95814 

Ms. Bonnie Tar Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
San Bernardino, CA 92415-0018 

. Mr. Jay G. Trinnaman, Esq. 
. Atkinson, And~lson, Loya, Ruud & Romo 
17871 Park Plaza Drive · 
Cerritos, CA 90703-8597 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed .on S"/l.3l~oo1 at Sacramento, 
California. 
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