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BEFORE THE
COMMISSION ON STATE MANDATES

Amended Test Claim of:
County of Alameda

Domestic Violence Background Checks
Chapter 572, Statutes of 2001

and
Chapter 713, Statutes of 2001

STATEMENT OF THE CLAIM

A. MANDATE SUMMARY

The subject legislation, enacted in 2001, requires the District Attorney or prosecuting city
attorney, on any charge involving acts of domestic violence, to perform a thorough
investigation of the defendant’s history, including the search of specified data bases.
Additionally, the District Attorney or prosecuting city attorney is required to present this
information to the court at any hearing when bond is set, or when a defendant is released
upon his or her own recognizance at a preliminary hearing, or upon the consideration by
the court of any plea agreement.

The databases that are required to be searched are:
e Violent Crime Information Network (VCIN)
e Supervised Release File '
State summary criminal history information maintained by the Department of
Justice ’
e Federal Bureau of Investigation’s nationwide data base
Locally maintained criminal history or data bases

For every criminal complaint that is now filed, or every case that is reviewed for the
filing of a criminal complaint, the Alameda County District Attorney is now required to
search all relevant databases for a history of domestic violence, history of restraining
orders, or any other protective order against the defendant. Before, the district attorney
was not required to perform this check, and it was left to the discretion of the district
attorney as to whether such a check would be performed.




All of the background checks are performed prior to the arraignment. If the defendant is
in custody, the arraignment must be held within 48 hours of arrest. Thus, it is incumbent
that these background checks be timely performed.

It generally takes approximately 15 to 20 minutes for a database search on a
misdemeanor defendant; it generally takes approximately 15 to 30 minutes for a database
search on a felony defendant. The reason for the disparity in time, is that for a
misdemeanor check, often these individuals have not been involved in the criminal
justice system, and thus these individuals are often not in the database. It takes longer for
a felony check because often these individuals have an extensive criminal history,
particularly regarding domestic violence. In addition, a greater number of restraining
orders is likely to exist due to the passage of Chapter 713, Statutes of 2001, which
expanded the ability of the court to issue restraining orders against any person, not just a
parent, legal guardian or a caretaker, for the protection of the minor and to
simultaneously issue a restraining order to protect the minor’s parent, legal guardian or
caretaker.

The information must be presented to the judge, for if the judge is making a decision
whether to release someone from custody or issue a protective order, the information
must now be taken into account. Previously, the judges would make the decision whether
to release someone from custody or issue a protective order based upon the police report
in the charged offense or offenses. By requiring the district attorney to produce this
information pertaining to domestic violence, the court must now consider the domestic
violence history before releasing someone from custody or moving on with the matter.

B. LEGISLATIVE HISTORY PRIOR TO 1975

There was no requirement prior to 1975, nor in any of the intervening years, until the
passage of Chapter 572, Statutes of 2001, filed on October 7, 2001, and its companion
bill, Chapter 713, Statutes of 2001, filed on October 11, 2001, to mandate the activities
concerning background checks in domest1c violence actions.

- C. SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE MANDATED
ACTIVITIES

As related above, the mandated activities are contained in Family Code, Sections 6300,
6306, Penal Code 273.75, and Welfare and Institutions Code, Section 213.5. These
sections directly relate to the reimbursable provisions of this test claim.

D. COST ESTIMATES

The activities necessary to comply with the mandated activities cost in excess of $200.00
per year, and involve the search for each criminal defendant of the databases for the
history of domestic violence. It takes approximately 15-20 minutes for such a search for
each misdemeanor defendant, and approximately 15-30 minutes for each felony




defendant. We believe that there are presently approximately 558 misdemeanor and 112
felony domestic violence cases per year.

E. REIMBURSABLE COSTS MANDATED BY THE STATE

The costs incurred by the County of Alameda as a result of the statute included in the test
claim are all reimbursable costs as such costs are “costs mandated by the State” under
Article XIII B (6) of the California Constitution, and Section 17500 ef seg. of the
Government Code. Section 17514 of the Government Code defines “costs mandated by
the state”, and specifies the following three requirements:

1. There are “increased costs which a local agency is required to incur after July 1,
1980.”

2. The costs are incurred “as a result of any statute enacted on or after January 1,
1975.”

3. The costs are the result of “a new program or higher level of service of an existing
program within the meaning of Section 6 of Article XIIIB of the California
Constitution.”

All three of the above requirements for finding costs mandated by the State are met as
described previously herein.

F. MANDATE MEETS BOTH SUPREME COURT TESTS

The mandate created by these three statutes clearly meets both tests that the Supreme
Court in the County of Los Angeles v. State of California (1987) created for determining
what constitutes a reimbursable state mandated local program. Those two tests, which
the Commission on State Mandates relies upon to determine if a reimbursable mandate
exists, are the “unique to government” and the “carry out a state policy” tests. Their
application to this test claim is discussed below.

Mandate Is Unique to Local Government

Only local government prosecutes crimes. Only the district attorney and city
attorney are authorized to prosecute crimes. Thus, the program is unique to local
government.

Mandate Carries Out a State Policy

The state has an interest that individuals who have a history of domestic violence
have that history considered prior to release or going forward on a criminal
matter. Unless there is the requirement that this information be produced to the
court, the court can make a decision to release someone without any protective
orders being issued or any conditions of release being imposed, who could pose a




threat to a person. This legislation addresses the state policy of taking the history
of domestic violence into account prior to allowing someone to be released.

In summary, the County of Alameda believes that performing background checks for
domestic violence defendants satisfies the constitutional requirements for a mandate.

STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE

There are seven disclaimers specified in Government Code, Section 17556 which could
serve to bar recovery of “costs mandated by the State”, as defined in Government Code,
Section 17556. None of the seven disclaimers apply to this test claim:

1. The claim is submitted by a local agency or school district which requests
legislative authority for that local agency or school district to implement the
Program specified in the statutes, and that statute imposes costs upon the local
agency or school district requesting the legislative authority.

2. The statute or executive order affirmed for the State that which had been declared
existing law or regulation by action of the courts.

3. The statute or executive order implemented a federal law or regulation and
resulted in costs mandated by the federal government, unless the statute or
executive order mandates costs which exceed the mandate in that federal law or

regulation.

4, The local agency or school district has the authority to levy service charges, fees
or assessments sufficient to pay for the mandated program or increased level of
service.

5. The statute or executive order provides for offsetting savings to local agencies or

school districts which result in no net costs to the local agencies or school
districts, or includes additional revenue that was specifically intended to fund the
costs of the State mandate in an amount sufficient to fund the cost of the State
mandate.

6. The statute or executive order imposed duties which were expressly included in a
ballot measure approved by the voters in a Statewide election.

7. The statute created a new crime or infraction, eliminated a crime or infraction, or
changed the penalty for a crime or infraction, but only for that portion of the
statute relating directly to the enforcement of the crime or infraction.

None of the above disclaimers have any application to the County of Alameda’s test
claim.




CONCLUSION

The enactment of Chapter 572, Statutes of 2001 and its companion bill Chapter 713,
Statutes of 2001, imposed a new program and cost on the County of Alameda, by
requiring it to comply with the requirement for background checks for domestic violence
on all criminal defendants prior to arraignment or release. The mandated program meets
all of the criteria and tests for the Commission on State Mandates to find a reimbursable
state mandated program. None of the so-called disclaimers or other statutory or
constitutional provisions that would relieve the State from its constitutional obligation to
provide reimbursement have any application to this claim.

G.  CLAIM REQUIREMENTS

The following elements of this test claim are provided pursuant to Section 1183, Title 2,
of the California Code of Regulations:

Exhibit 1: Chapter 572, Statutes of 2001
Exhibit 2: Chapter 713, Statutes of 2001

CLAIM CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true.

Executed this 2/(ﬂday of July, 2002, at Oakland, California, by:

\ 0.4

Thomas'J. rlo
District Attorney
County of Alameda




DECLARATION OF THOMAS ORLOFF

I, Thomas Orloff, make the following declaration under oath:

I am the duly elected District Attorney for the County of Alameda, and as part of my
duties, I am responsible for maximizing revenue for the office. As part of my duties, I
am responsible directing the complete and timely recovery of costs mandated by the
State.

I declare that I have examined the County’s State mandated duties and resulting costs, in
implementing the subject law, and find that such costs are, in my opinion, “costs
mandated by the State”, as defined in Government Code, Section 17514:

“’Costs mandated by the State’ means any increased costs
which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or
after January 1, 1975, or any executive order implementing
any statute enacted on or after January 1, 1975, which
mandates a new program or higher level of service of an
existing program within the meaning of Section 6 of Article
XIII B of the California Constitution.”

I am personally conversant with the foregoing facts, and if so required, I could and would
testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters which are
stated upon information or belief, and as to those matters, I believe them to be true.

Executed this 2(& day of July 2002, at Oakland, California.

Thomas OMOff ) U
District Attorney

County of Alameda




Senate Bill No. 66

CHAPTER 572

An act to amend Section 6300 of, and to add Section 6306 to, the
Family Code, to add Section 273.75 to the Penal Code, and to amend
Section 213.5 of the Welfare and Institutions Code, relating to domestic
violence.

[Approved by Governor October 5, 2001. Filed with
Secretary of State October 7, 2001.]

LEGISLATIVE COUNSEL'S DIGEST

SB 66, Kuehl. Domestic violence: protective orders: background
checks.

Existing law, contained in the Domestic Violence Prevention Act,
authorizes the court to issue a protective order, as defined, either ex parte
or after a hearing, to restrain any person to prevent a recurrence of
domestic violence.

This bill would require the court, prior to a hearing on the issuance or
denial of a protective order to ensure that a search of specified records
and data bases is or has been made to determine if the proposed subject
of the order has any specified prior criminal convictions or outstanding
warrants, is on parole or probation, or is or was the subject of other
protective or restraining orders. The bill would further require the court,
in determining whether to issue an order, to consider only specified
information revealed by the search, and to release this information to the
parties or, upon either party’s request, to their attorneys. The bill would
require the court to advise the parties that they may request the
information, and to give the parties a specified admonition. The bill
would require information obtained as a result of the search and relied
upon by the court to be maintained in a confidential case file. The bill
would require that this case file be disclosed to the court-appointed
mediator assigned to the case and the child custody evaluator, as
specified. The bill would require the court to order the clerk to notify
appropriate law enforcement agencies of the issuance and contents of the
protective order in specified circumstances. The bill would also require
the court, if the results of the search indicate that the subject of the order
is currently on parole or probation, to order the cletk to notify the
appropriate parole or probation officer of the issuance and contents of the
protective order. The bill would require officials so notified to take
specified actions with respect to the restrained person.

90




Ch. 572 —2—

Existing law makes it a crime for any person to commit specified acts
of violence against his or her spouse, the person with whom he or she is
cohabiting, the mother or father of his or her child, or any child.

This bill would require the district attorney or prosecuting city
attorney, on any charge involving acts of domestic violence, to perform
or cause to be performed a thorough investigation of the defendant’s
history, including the search of specified data bases, and to present this
information for consideration by the court when setting bond or when
releasing a defendant on his or her own recognizance at the arraignment,
if the defendant is in custody, and upon consideration of any plea
agreement.

Existing law authorizes the issuance of certain restraining orders in
proceedings to declare a minor a dependent child of the juvenile court.

This bill would impose search requirements in these proceedings
analogous to those that would be imposed by the bill pertaining to orders
under the Domestic Violence Protection Act.

By imposing new duties upon court personnel and prosecuting
attorneys, this bill would create a state-mandated local program.

This bill would incorporate additional changes in Section 213.5 of the
Welfare and Institutions Code proposed by AB 1129 that would become
operative only if AB 1129 and this bill are both chaptered and become
effective on or before January 1, 2002, and this bill is chaptered last.

The bill would require that its provisions be implemented in those
courts identified by the Judicial Council as having resources currently
available for those purposes. The bill would require that its provisions
be implemented in other courts to the extent that funds are appropriated
for the purposes of the act in the annual Budget Act.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that
reimbursement, including the creation of a State Mandates Claims Fund
to pay the costs of mandates that do not exceed $1,000,000 statewide and
other procedures for claims whose statewide costs exceed $1,000,000.

This bill would provide that, if the Commission on State Mandates
determines that the bill contains costs mandated by the state,
reimbursement for those costs shall be made pursuant to these statutory
provisions.

The people of the State of California do enact as follows:

SECTION 1. It is the intent of the Legislature that courts
considering the issuance or denial of a protective order pursuant to
Section 6300 of the Family Code or Section 213.5 of the Welfare and
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Institutions Code obtain available background information concerning
the subject of the proposed order. That information should include any
relevant criminal history, probation or parole status, outstanding
warrants, and the existence of any other protective orders or violations
of those orders. This information is to be obtained in order to allow the
court to consider the potential risks posed by the subject of the proposed
order.

SEC. 2. Section 6300 of the Family Code is amended to read:

6300. An order may be issued under this part, with or without notice,
to restrain any person for the purpose of preventing a recurrence of
domestic violence and ensuring a period of separation of the persons
involved, if an affidavit or, if necessary, an affidavit and any additional
information provided to the court pursuant to Section 6306, shows, to
the satisfaction of the court, reasonable proof of a past act or acts of
abuse.

SEC. 3. Section 6306 is added to the Family Code, to read:

6306. (a) Prior to a hearing on the issuance or denial of an order
under this part, the court shall ensure that a search is or has been
conducted to determine if the subject of the proposed order has any prior
criminal conviction for a violent felony specified in Section 667.5 of the
Penal Code or a serious felony specified in Section 1192.7 of the Penal
Code; has any misdemeanor conviction involving domestic violence,
weapons, or other violence; has any outstanding warrant; is currently on
parole or probation; or has any prior restraining order or any violation
of a prior restraining order. The search shall be conducted of all records
and data bases readily available and reasonably accessible to the court,
including, but not limited to, the following:

(1) The Violent Crime Information Network (VCIN).

(2) The Supervised Release File.

(3) State summary criminal history information maintained by the
Department of Justice pursuant to Section 11105 of the Penal Code.

(4) The Federal Bureau of Investigation’s nationwide data base.

(5) Locally maintained criminal history records or data bases.

However, a record or data base need not be searched if the information
available in that record or data base can be obtained as a result of a search
conducted in another record or data base.

(b) (1) Prior to deciding whether to issue an order under this part or
when determining appropriate temporary custody and visitation orders,
the court shall consider the following information obtained pursuant to
a search conducted under subdivision (a): any conviction for a violent
felony specified in Section 667.5 of the Penal Code or a serious felony
specified in Section 1192.7 of the Penal Code; any misdemeanor
conviction involving domestic violence, weapons, or other violence;
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any outstanding warrant; parole or probation status; any prior restraining
order; and any violation of a prior restraining order.

(2) Information obtained as a result of the search that does not involve
a conviction described in this subdivision shall not be considered by the
court in making a determination regarding the issuance of an order
pursuant to this part. That information shall be destroyed and shall not
become part of the public file in this or any other civil proceeding.

(c) (1) After issuing its ruling, the court shall advise the parties that
they may request the information described in subdivision (b) upon
which the court relied. The court shall admonish the party seeking the
proposed order that it is unlawful, pursuant to Sections 11142 and 13303
of the Penal Code, to willfully release the information, except as
authorized by law.

(2) Upon the request of either party to obtain the information
described in subdivision (b) upon which the court relied, the court shall
release the information to the parties or, upon either party’s request, to
his or her attorney in that proceeding,.

(3) The party seeking the proposed order may release the information
1o his or her counsel, court personnel, and court-appointed mediators for
the purpose of seeking judicial review of the court’s order or for purposes
of court proceedings under Section 213.5 of the Welfare and Institutions
Code.

(d) Any information obtained as a result of the search conducted
pursuant to subdivision (a) and relied upon by the court shall be
maintained in a confidential case file and shall not become part of the
public file in the proceeding or any other civil proceeding. However, the
contents of the confidential case file shall be disclosed to the
court-appointed mediator assigned to the case or to a child custody
evaluator appointed by the court pursuant to Section 3111 of the Family
Code or Section 730 of the Evidence Code. All court-appointed
mediators and child custody evaluators appointed or contracted by the
court pursuant to Section 3111 of the Family Code or Section 730 of the
Evidence Code who may receive information from the search conducted
pursuant to subdivision (a) shall be subject to, and shall comply with, the
California Law Enforcement Telecommunications System policies,
practices, and procedures adopted pursuant to Section 15160 of the
Government Code. '

(e) If the results of the search conducted pursuant to subdivision (a)
indicate that an outstanding warrant exists against the subject of the
order, the court shall order the clerk of the court to immediately notify,
by the most effective means available, appropriate law enforcement
officials of the issuance and contents of any protective order and of any
other information obtained through the search that the court determines
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is appropriate. The law enforcement officials so notified shall take all
actions necessary to execute any outstanding warrants or any other
actions, with respect to the restrained person, as appropriate and as soon
as practicable.

(f) If the results of the search conducted pursuant to subdivision (a)
indicate that the subject of the order is currently on parole or probation,
the court shall order the clerk of the court to immediately notify, by the
most effective means available, the appropriate parole or probation
officer of the issnance and contents of any protective order issued by the
court and of any other information obtained through the search that the
court determines is appropriate. That officer shall take all actions
necessary to revoke any parole or probation, or any other actions, with
respect to the restrained person, as appropriate and as soon as
practicable.

(g) Nothing in this section shall delay the granting of an application
for an order that may otherwise be granted without the information
resulting from the data base search. If the court finds that a protective
order under this part should be granted on the basis of the affidavit
presented with the petition, the court shall issue the protective order and
shall then ensure that a search is conducted pursuant to subdivision (a)
prior to the hearing,

SEC. 4. Section 273.75 is added to the Penal Code, to read:

273.75. (a) On any charge involving acts of domestic violence as
defined in subdivisions (a) and (b) of Section 13700 of the Penal Code
or Sections 6203 and 6211 of the Family Code, the district attorney or
prosecuting city attorney shall perform or cause to be performed, by
accessing the electronic data bases enumerated in subdivision (b), a
thorough investigation of the defendant’s history, including, but not
limited to, prior convictions for domestic violence, other forms of
violence or weapons offenses and any current protective or restraining
order issued by any civil or criminal court. This information shall be
presented for consideration by the court (1) when setting bond or when
releasing a defendant on his or her own recognizance at the arraignment,
if the defendant is in custody, and (2) upon consideration of any plea
agreement, In determining bail or release upon a plea agreement, the
court shall consider the safety of the victim, the victim’s children, and
any other person who may be in danger if the defendant is released.

(b) For purposes of this section, the district attorney or prosecuting
city attorney shall search or cause to be searched the following data
bases, when readily available and reasonably accessible:

(1) The Violent Crime Information Network (VCIN).

(2) The Supervised Release File.
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(3) State summary criminal history information maintained by the
Department of Justice pursuant to Section 11105 of the Penal Code.

(4) The Federal Bureau of Investigation’s nationwide data base.

(5) Locally maintained criminal history records or data bases.

However, a record or data base need not be searched if the information
available in that record or data base can be obtained as a result of a search
conducted in another record or data base.

(c) If the investigation required by this section reveals a current civil
protective or restraining order or a protective or restraining order issued
by another criminal court and involving the same or related parties, and
if a protective or restraining order is issued in the current criminal
proceeding, the district attorney or prosecuting city attorney shall send
relevant information regarding the contents of the order issued in the
current criminal proceeding, and any information regarding a conviction
of the defendant, to the other court immediately after the order has been
issued. When requested, the information described in this subdivision
may be sent to the appropriate family, juvenile, or civil court. When
requested, and upon a showing of a compelling need, the information
described in this section may be sent to a court in another state.

SEC. S. Section 213.5 of the Welfare and Institutions Code is
amended to read:

213.5. (a) After a petition has been filed pursuant to Section 311 to
declare a child a dependent child of the juvenile court, and until the time
that the petition is dismissed or dependency is terminated, upon
application in the manner provided by Section 527 of the Code of Civil
Procedure, the juvenile court may issue ex parte orders (1) enjoining any
parent, guardian, or current or former member of the child’s household
from molesting, attacking, striking, sexually assaulting, stalking, or
battering the child or any other child in the household; (2) excluding any
parent, guardian, or current or former member of the child’s household
from the dwelling of the person who has care, custody, and control of the
child; and (3) enjoining a parent, guardian, or current or former member
of the child’s household from behavior, including contacting,
threatening, or disturbing the peace of the child, that the court determines
is necessary to effectuate orders under paragraph (1) or (2).

(b) After a petition has been filed pursuant to Section 601 or 602 to
declare a child a ward of the juvenile court, and until the time that the
petition is dismissed or wardship is terminated, upon application in the
manner provided by Section 527 of the Code of Civil Procedure, the
juvenile court may issue ex parte orders (1) enjoining any parent,
guardian or current or former member of the child’s household from
molesting, attacking, threatening, sexually assaulting, stalking, or
battering the child; (2) excluding any parent, guardian, or current or
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former member of the child’s household from the dwelling of the person
who has care, custody, and control of the child; or (3) enjoining the child
from contacting, threatening, stalking, or disturbing the peace of any
person the court finds to be at risk from the conduct of the child, or with
whom association would be detrimental to the child.

(c) In the case in which a temporary restraining order is granted
without notice, the matter shall be made returnable on an order requiring
cause to be shown why the order should not be granted, on the earliest
day that the business of the court will permit, but not later than 15 days
or, if good cause appears to the court, 20 days from the date the
temporary restraining order is granted. The court may, on the motion of
the person seeking the restraining order, or on its own motion, shorten
the time for service on the person to be restrained of the order to show
cause. Any hearing pursuant to this section may be held simultaneously
with any regularly scheduled hearings held in proceedings to declare a
child a dependent child or ward of the juvenile court pursuant to Section
300, 601, or 602, or subsequent hearings regarding the dependent child
or ward.

(d) The juvenile court may issue, upon notice and a hearing, any of
the orders set forth in subdivisions (a), (b), and (c). Any restraining order
granted pursuant to this subdivision shall remain in effect, in the
discretion of the court, not to exceed three years, unless otherwise
terminated by the court, extended by mutual consent of all parties to the
restraining order, or extended by further order of the court on the motion
of any party to the restraining order.

(e) (1) The juvenile court may issue an order made pursuant to
subdivision (a), (¢), or (d) excluding a person from a residence or
dwelling. This order may be issued for the time and on the conditions
that the court determines, regardless of which party holds legal or
equitable title or is the lessee of the residence or dwelling.

(2) The court may issue an order under paragraph (1) only on a
showing of all of the following:

(A) Facts sufficient for the court to ascertain that the party who will
stay in the dwelling has a right under color of law to possession of the
premises.

(B) That the party to be excluded has assaulted or threatens to assault
the other party or any other person under the care, custody, and control
of the other party, or any minor child of the parties or of the other party.

(C) That physical or emotional harm would otherwise result to the
other party, to any person under the care, custody, and control of the other
party, or to any minor child of the parties or of the other party.

(0 Any order issued pursuant to subdivision (a), (b), (c), or (d) shall
state on its face the date of expiration of the order.
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(g) The juvenile court shall order any designated person or attorney
to mail a copy of any order, or extension, modification, or termination
thereof, granted pursuant to subdivision (a), (b), (¢), or (d), by the close
of the business day on which the order, extension, modification, or
termination was granted, and any subsequent proof of service thereof, to
each local law enforcement agency designated by the person seeking the
restraining order or his or her attorney having jurisdiction over the
residence of the person who has care, custody, and control of the child
and other locations where the court determines that acts of domestic
violence or abuse against the child or children are likely to occur. Each
appropriate law enforcement agency shall make available through an
existing system for verification, information as to the existence, terms,
and current status of any order issued pursuant to subdivision (a), (b), (c),
or (d) to any law enforcement officer responding to the scene of reported
domestic violence or abuse.

(h) Any willful and knowing violation of any order granted pursuant
to subdivision (a), (b), (c), or (d) shall be a misdemeanor punishable
under Section 273.65 of the Penal Code.

(i) A juvenile court restraining order related to domestic violence
issued by a court pursuant to this section shall be issued on forms
adopted by the Judicial Council of California and that have been
approved by the Department of Justice pursuant to subdivision (i) of
Section 6380 of the Family Code. However, the fact that an order issued
by a court pursuant to this section was not issued on forms adopted by
the Judicial Council and approved by the Department of Justice shall not,
in and of itself, make the order unenforceable.

() Information on any juvenile court restraining order related to
domestic violence issued by a court pursuant to this section shall be
transmitted to the Department of Justice in accordance with subdivision
(b) of Section 6380 of the Family Code.

(k) (1) Prior to a hearing on the issuance or denial of an order under
this part, a search shall be conducted as described in subdivision (a) of
Section 6306 of the Family Code.

(2) Prior to deciding whether to issue an order under this part, the
court shall consider the following information obtained pursuant to a
search conducted under paragraph (1): any conviction for a violent
felony specified in Section 667.5 of the Penal Code or a serious felony
specified in Section 1192.7 of the Penal Code; any misdemeanor
conviction involving domestic violence, weapons, or other violence;
any outstanding warrant; parole or probation status; any prior restraining
order; and any violation of a prior restraining order.

(3) (A) If the results of the search conducted pursuant to paragraph
(1) indicate that an outstanding warrant exists against the subject of the
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search, the court shall order the clerk of the court to immediately notify,
by the most effective means available, appropriate law enforcement
officials of any information obtained through the search that the court
determines is appropriate. The law enforcement officials so notified
shall take all actions necessary to execute any outstanding warrants or
any other actions, as appropriate and as soon as practicable.

(B) If the results of the search conducted pursuant to paragraph (1)
indicate that the subject of the search is currently on parole or probation,
the court shall order the clerk of the court to immediately notify, by the
most effective means available, the appropriate parole or probation
officer of any information obtained through the search that the court
determines is appropriate. The parole or probation officer so notified
shall take all actions necessary to revoke any parole or probation, or any
other actions, with respect to the subject person, as appropriate and as
soon as practicable.

SEC. 5.5. Section 213.5 of the Welfare and Institutions Code is
amended to read:

213.5. (a) After a petition has been filed pursuant to Section 311 to
declare a child a dependent child of the juvenile court, and until the time
that the petition is dismissed or dependency is terminated, upon
application in the manner provided by Section 527 of the Code of Civil
Procedure, the juvenile court may issue ex parte orders (1) enjoining any
person from molesting, attacking, striking, sexually assaulting, stalking,
or battering the child or any other child in the household; (2) excluding
any person from the dwelling of the person who has care, custody, and
control of the child; and (3) enjoining any person from behavior,
including contacting, threatening, or disturbing the peace of the child,
that the court determines is necessary to effectuate orders under
paragraph (1) or (2).

A court issuing an ex parte order pursuant to this subdivision may
simultaneously issue an ex parte order enjoining any person from
contacting, threatening, molesting, attacking, striking, sexually
assaulting, stalking, battering, or disturbing the peace of any parent,
legal guardian, or current caretaker of the child, regardless of whether the
child resides with that parent, legal guardian, or current caretaker, upon
application in the manner provided by Section 527 of the Code of Civil
Procedure.

(b) After a petition has been filed pursuant to Section 601 or 602 to
declare a child a ward of the juvenile court, and until the time that the
petition is dismissed or wardship is terminated, upon application in the
manner provided by Section 527 of the Code of Civil Procedure, the
juvenile court may issue ex parte orders (1) enjoining any person from
molesting, attacking, threatening, sexually assauiting, stalking, or
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battering the child; (2) excluding any person from the dwelling of the
person who has care, custody, and control of the child; or (3) enjoining
the child from contacting, threatening, stalking, or disturbing the peace
of any person the court finds to be at risk from the conduct of the child,
or with whom association would be detrimental to the child.

(c) In the case in which a temporary restraining order is granted
without notice, the matter shall be made returnable on an order requiring
cause to be shown why the order should not be granted, on the earliest
day that the business of the court will permit, but not later than 15 days
or, if good cause appears to the court, 20 days from the date the
temporary restraining order is granted. The court may, on the motion of
the person seeking the restraining order, or on its own motion, shorten
the time for service on the person to be restrained of the order to show
cause. Any hearing pursuant to this section may be held simultaneously
with any regularly scheduled hearings held in proceedings to declare a
child a dependent child or ward of the juvenile court pursuant to Section
300, 601, or 602, or subsequent hearings regarding the dependent child
or ward.

(d) The juvenile court may issue, upon notice and a hearing, any of
the orders set forth in subdivisions (a), (b), and (c). Any restraining order
granted pursuant to this subdivision shall remain in effect, in the
discretion of the court, not to exceed three years, unless otherwise
terminated by the court, extended by mutual consent of all parties to the
restraining order, or extended by further order of the court on the motion
of any party to the restraining order.

(e) (1) The juvenile court may issue an order made pursuant to
subdivision (a), (c), or (d) excluding a person from a residence or
dwelling. This order may be issued for the time and on the conditions
that the court determines, regardless of which party holds legal or
equitable title or is the lessee of the residence or dwelling.

(2) The court may issue an order under paragraph (1) only on a
showing of all of the following:

(A) Facts sufficient for the court to ascertain that the party who will
stay in the dwelling has a right under color of law to possession of the
premises.

(B) That the party to be excluded has assaulted or threatens to assault
the other party or any other person under the care, custody, and control
of the other party, or any minor child of the parties or of the other party.

(C) That physical or emotional harm would otherwise result fo the
other party, to any person under the care, custody, and control of the other
party, or to any minor child of the parties or of the other party.

(f) Any order issued pursuant to subdivision (a), (b), (c), or (d) shall
state on its face the date of expiration of the order.
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(8) The juvenile court shall order any designated person or attorney
to mail a copy of any order, or extension, modification, or termination
thereof, granted pursuant to subdivision (a), (b), (c), or (d), by the close
of the business day on which the order, extension, modification, or
termination was granted, and any subsequent proof of service thereof, to
each local law enforcement agency designated by the person seeking the
restraining order or his or her attorney having jurisdiction over the
residence of the person who has care, custody, and control of the child
and other locations where the court determines that acts of domestic
violence or abuse against the child or children are likely to occur. Each
appropriate law enforcement agency shall make available through an
existing system for verification, information as to the existence, terms,
and current status of any order issued pursuant to subdivision (a), (b), (c),
or (d) to any law enforcement officer responding to the scene of reported
domestic violence or abuse.

(h) Any willful and knowing violation of any order granted pursuant
to subdivision (a), (b), (c), or (d) shall be a misdemeanor punishable
under Section 273.65 of the Penal Code.

(i) A juvenile court restraining order related to domestic violence
issued by a court pursuant to this section shall be issued on forms
adopted by the Judicial Council of California and that have been
approved by the Department of Justice pursuant to subdivision (i) of
Section 6380 of the Family Code. However, the fact that an order issued
by a court pursuant to this section was not issued on forms adopted by
the Judicial Council and approved by the Department of Justice shall not,
in and of itself, make the order unenforceable. '

(i) Information on any juvenile court restraining order related to
domestic violence issued by a court pursuant to this section shall be
transmitted to the Department of Justice in accordance with subdivision
(b) of Section 6380 of the Family Code.

(k) (1) Prior to a hearing on the issuance or denial of an order under
this part, a search shall be conducted as described in subdivision (a)
Section 6306 of the Family Code.

(2) Prior to deciding whether to issue an order under this part, the
court shall consider the following information obtained pursuant to a
search conducted under paragraph (1): any conviction for a violent
felony specified in Section 667.5 of the Penal Code or a serious felony
specified in Section 1192.7 of the Penal Code; any misdemeanor
conviction involving domestic violence, weapons, or other violence;
any outstanding warrant; parole or probation status; any prior restraining
order; and any violation of a prior restraining order.

(3) (A) Ifthe results of the search conducted pursuant to paragraph
(1) indicate that an outstanding warrant exists against the subject of the
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search, the court shall order the clerk of the court to immediately notify,
by the most effective means available, appropriate law enforcement
officials of any information obtained through the search that the court
determines is appropriate. The law enforcement officials so notified
shall take all actions necessary to execute any outstanding warrants or
any other actions, as appropriate and as soon as practicable.

(B) If the results of the search conducted pursuant to paragraph (1)
indicate that the subject of the search is currently on parole or probation,
the court shall order the clerk of the court to immediately notify, by the
most effective means available, the appropriate parole or probation
officer of any information obtained through the search that the court
determines is appropriate. The parole or probation officer so notified
shall take all actions necessary to revoke any parole or probation, or any
other actions, with respect to the subject person, as appropriate and as
soon as practicable.

SEC. 6. Section 5.5 of this bill incorporates amendments to Section
213.5 of the Welfare and Institutions Code proposed by both this bill and
AB 1129. It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 2002, (2) each bill amends
Section 213.5 of the Welfare and Institutions Code, and (3) this bill is
enacted after AB 1129, in which case Section 5 of this bill shall not
become operative.

SEC. 7. This act shall be implemented in those courts identified by
the Judicial Council as having resources currently available for these
purposes. This act shall be implemented in other courts to the extent that
funds are appropriated for purposes of the act in the annual Budget Act.

SEC. 8. Notwithstanding Section 17610 of the Government Code,
if the Commission on State Mandates determines that this act contains
costs mandated by the state, reimbursement to local agencies and school
districts for those costs shall be made pursuant to Part 7 (commencing
with Section 17500) of Division 4 of Title 2 of the Government Code.
If the statewide cost of the claim for reimbursement does not exceed one
million dollars ($1,000,000), reimbursement shall be made from the
State Mandates Claims Fund.
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Assembly Bill No. 1129

CHAPTER 713

An act to amend Section 213,5 of the Welfare and Institutions Code,
relating to juvenile court proceedings.

fApproved by Governor October 10, 2001. Filed
with Secretary of State October 11, 2001.}

LEGISLATIVE COUNSEL'S DIGEST

AB 1129, Lin. Juvenile court proceedings.

Existing law authorizes the juvenile court to issue ex parte orders
enjoining a parent, guardian, or current or former member of a dependent
child’s household from striking, assaulting, battering, or engaging in
other specified violent behavior against the child or excluding that
person from the dwelling of the person who has care, custody, and
control of the child. A willful and knowing violation of an order issued
pursuant to this provision is 8 misdemeanor.

This bill would expand that provision to enjoin any person from
engaging in that behavior or exclude any person from the household. The
bill would also revise that provision to authorize a juvenile court to
simultaneously issue an ex parte order enjoining any person from
engaging in similar behavior against the parent, guardian, or current
caretaker of a dependent child regardless of whether the child resides
with that parent. Because a willful and knowing violation of the order
would be a misdemeanor, the bill would create a new crime, thereby
imposing a state-mandated local program.

This bill would incorporate additional changes in Section 213.5 of the
Welfare and Institutions Code proposed by SB 66 that would become
operative only if 8B 66 and this bill are both chaptered and become
effective on or before January 1, 2002, and this bill is chaptered last.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state,
Statutory provisions establish procedures for making that
reimbursement. :

This bill would provide that no reimbursement is required by this act
for a specified reason.

The people of the State of California do enact as follows:

SECTION 1. Section 213.5 of the Welfare and Institutions Cods is
amended to read:
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213.5. (a) After a petition has been filed pursuant to Section 311 to
declare a child a dependent child of the juvenile court, and until the time
that the petition is dismissed or dependency is terminated, upon
application in the manner provided by Section 527 of the Code of Civil
Procedure, the juvenile court may issue ex parte orders (1) enjoining any
person from molesting, attacking, striking, sexually assaulting, stalking,
or battering the child or any other child in the household; (2) excluding
any person from the dwelling of the person who has care, custody, and
control of the child; and (3) enjoining any person from behavior,
including contacting, threatening, or disturbing the peace of the child,
that the court determines is necessary to effectuate orders under
paragraph (1) or (2). A court issuing an ex parte order pursuant to this
subdivision may simultaneously issue an ex patte order enjoining any
person from contacting, threatening, molesting, attacking, striking,
sexually assaulting, stalking, battering, or disturbing the peace of any
parent, legal guardian, or current caretaker of the child, regardless of
whether the child resides with that parent, legal guardian, or current
caretaker, upon application in the manner provided by Section 527 of the
Code of Civil Procedure.

(b) After a petition has been filed pursuant to Section 601 or 602 to
declare a child a ward of the juvenile court, and until the time that the
petition is dismissed or wardship is terminated, upon application in the
manner provided by Section 527 of the Code of Civil Procedure, the
juvenile court may issue ex parte orders (1) enjoining any person from
molesting, attacking, threatening, sexually assaulting, stalking, or
battering the child; (2) excluding any person from the dwelling of the
person who has care, custody, and control of the child; or (3) enjoining
the child from contacting, threatening, stalking, or disturbing the peace
of any person the court finds to be at risk from the conduct of the child,
or with whom association would be detrimental to the child.

(c) In the case in which a temporary restraining order is granted
without notice, the matter shall be made returnable on an order requiring
cause to be shown why the order should not be granted, on the earliest
day that the business of the court will permit, but not later than 15 days
or, if good cause appears to the court, 20 days from the date the
temporary restraining order is granted. The court may, on the motion of
the person seeking the restraining order, or on its own motion, shorten
the time for service on the person to be restrained of the order to show
cause. Any hearing pursuant to this section may be held simultaneously
with any regularly scheduled hearings held in proceedings to declare a
child a dependent child or ward of the juvenile court pursuant to Section
300, 601, or 602, or subsequent hearings regarding the dependént child
or ward.
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(d) The juvenile court may issue, upon notice and a hearing, any of
the orders set forth in subdivisions (a), (b), and (¢). Any restraining order
granted pursuant to this subdivision shall remain in effect, in the
discretion of the court, not to exceed three years, unless otherwise
terminated by the court, extended by mutual consent of all parties to the
restraining order, or extended by further order of the court on the motion
of any party to the restraining order.

(e) (1) The juvenile court may issue an order made pursuant to
subdivision (a), (c), or (d) excluding a person from a residence or
dwelling. This order may be issued for the time and on the conditions
that the court determines, regardless of which party holds legal or
equitable title or is the lessee of the residence or dwelling.

(2) The court may issue an order under paragraph (1) only on a
showing of all of the following: ‘

(A) Facts sufficient for the court to ascertain that the party who will
stay in the dwelling has a right under color of law to possession of the
premises.

(B) That the party to be excluded has assaulted or threatens to assault
the other party or any other person under the care, custody, and control
of the other party, or any minor child of the parties or of the other party.

(C) That physical or emotional harm would otherwise result to the
other party, to any person under the care, custody, and control of the other
party, or to any minor child of the parties or of the other party.

(f) Any order issued pursuant to subdivision (a), (b), (¢), or (d) shall
state on its face the date of expiration of the order.

(g) The juvenile court shall order any designated person or attorney
to mail a copy of any order, or extension, modification, or termination
thereof, granted pursuant to subdivision (a), (b), (c), or (d), by the close
of the business day on which the order, extension, modification, or
termination was granted, and any subsequent proof of service thereof, to
each local law enforcement agency designated by the person seeking the
restraining order or his or her attorney having jurisdiction over the
residence of the person who has care, custody, and control of the child
and other locations where the court determines that acts of domestic
violence or abuse against the child or children are likely to occur. Each
appropriate law enforcement agency shall make available through an
existing system for verification, information as to the existence, terms,
and current status of any order issued pursuant to subdivision (a), (b), (¢),
or (d) to any law enforcement officer responding to the scene of reported
domestic violence or abuse.

(h) Any willful and knowing violation of any order granted pursuant
to subdivision (a), (b), (¢), or (d) shall be a misdemeanor punishable
under Section 273.65 of the Penal Code.
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(i) A juvenile court restraining order related to domestic violence
issued by a court pursuant to this section shall be issued on forms
adopted by the Judicial Council of California and that have been
approved by the Department of Justice pursuant to subdivision (i) of
Section 6380 of the Family Code. However, the fact that an order issued
by a court pursuant to this section was not issued on forms adopted by
the Judicial Council and approved by the Department of Justice shall not,
in and of itself, make the order unenforceable.

(j) Information on any juvenile court restraining order related to
domestic violence issued by a court pursuant to this section shall be
transmitted to the Department of Justice in accordance with subdivision
(b) of Section 6380 of the Family Code.

SEC. 1.5. Section 213.5 of the Welfare and Institutions Code is
amended to read:

213.5. (a) After apetition has been filed pursuant to Section 311 to
declare a child a dependent child of the juvenile court, and until the time
that the petition is dismissed or dependency is terminated, upon
application in the manner provided by Section 527 of the Code of Civil
Procedure, the juvenile court may issue ex patte orders (1) enjoining any
person from molesting, attacking, striking, sexually assaulting, stalking,
or battering the child or any other child in the household; (2) excluding
any person from the dwelling of the person who has care, custody, and
control of the child; and (3) enjoining any person from behavior,
including contacting, threatening, or disturbing the peace of the child,
that the court determines is necessary to effectuate orders under
paragraph (1) or (2). A court issuing an ex parte order pursuant to this
subdivision may simultaneously issue an ex parte order enjoining any -
person from contacting, threatening, molesting, attacking, striking,
sexually assaulting, stalking, battering, or disturbing the peace of any
parent, legal guardian, or current caretaker of the child, regardless of
whether the child resides with that parent, legal guardian, or current
caretaker, upon application in the manner provided by Section 527 of the
Code of Civil Procedure.

(b) After a petition has been filed pursuant to Section 601 or 602 to
declare a child a ward of the juvenile court, and until the time that the
petition is dismissed or wardship is terminated, upon application in the
manner provided by Section 527 of the Code of Civil Procedure, the
Juvenile court may issue ex parte orders (1) enjoining any person from
molesting, attacking, threatening, sexually assaulting, stalking, or
battering the child; (2) excluding any person from the dwelling of the
person who has care, custody, and control of the child; or (3) enjoining
the child from contacting, threatening, stalking, or disturbing the peace
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of any person the court finds to be at risk from the conduct of the child,
or with whom association would be detrimental to the child.

(c) In the case in which a temporary restraining order is granted
without notice, the matter shall be made returnable on an order requiring
cause to be shown why the order should not be granted, on the earliest
day that the business of the court will permit, but not later than 15 days
or, if good cause appears to the court, 20 days from the date the
temporary restraining order is granted. The court may, on the motion of
the person seeking the restraining order, or on its own motion, shorten
the time for service on the person to be restrained of the order to show
cause. Any hearing pursuant to this section may be held simultaneously
with any regularly scheduled hearings held in proceedings to declare a
child a dependent child or ward of the juvenile court pursuant to Section
300, 601, or 602, or subsequent hearings regarding the dependent child
or ward.

(@) The juvenile court may issue, upon notice and a hearing, any of
the orders set forth in subdivisions (a), (b), and (c). Any restraining order
granted pursuant to this subdivision shall remain in effect, in the
discretion of the court, not to exceed three years, unless otherwise
terminated by the court, extended by mutual consent of all parties to the
restraining order, or extended by further order of the court on the motion
of any party to the restraining order.

(e) (1) The juvenile court may issue an order made pursuant to
subdivision (a), (c), or (d) excluding a person from a residence or
dwelling. This order may be issued for the time and on the conditions
that the court determines, regardless of which party holds legal or
equitable title or is the lessee of the residence or dwelling.

(2) The court may issue an order under paragraph (1) only on a
showing of all of the following;:

(A) Facts sufficient for the court to ascertain that the party who will
stay in the dwelling has a right under color of law to possession of the
premises.

(B) That the party to be excluded has assaulted or threatens to assault
the other party or any other person under the care, custody, and control
of the other party, or any minor child of the parties or of the other party.

(C) That physical or emotional harm would otherwise result to the
other party, to any person under the care, custody, and control of the other
party, or to any minor child of the parties or of the other party.

(f) Any order issued pursuant to subdivision (a), (b), {c), or (d) shall
state on its face the date of expiration of the order.

(g) The juvenile court shall order any designated person or attorney
to mail a copy of any order, or extension, modification, or termination
thereof, granted pursuant to subdivision (a), (b), (c), or (d), by the close
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of the business day on which the order, extension, modification, or
termination was granted, and any subsequent proof of service thereof, to
each local law enforcement agency designated by the person seeking the
restraining order or his or her attorney having jurisdiction over the
residence of the person who has care, custody, and control of the child
and other locations where the court determines that acts of domestic
violence or abuse against the child or children are likely to occur. Each
appropriate law enforcement agency shall make available through an
existing system for verification, information as to the existence, terms,
and current status of any order issued pursuant to subdivision (a), (b), (¢),
or (d) to any law enforcement officer responding to the scene of reported
domestic violence or abuse.

(h) Any willful and knowing violation of any order granted pursuant
to subdivision (a), (b), (c), or (d) shall be a misdemeanor punishable
under Section 273.65 of the Penal Code.

(i) A juvenile court restraining order related to domestic violence
issued by a court pursuant to this section shall be issued on forms
adopted by the Judicial Council of California and that have been
approved by the Department of Justice pursuant to subdivision (i) of
Section 6380 of the Family Code. However, the fact that an order issued
by a court pursuant to this section was not issued on forms adopted by
the Judicial Council and approved by the Department of Justice shall not,
in and of itself, make the order unenforceable.

(i) Information on any juvenile court restraining order related to
domestic violence issued by a court pursuant to this section shall be
transmitted to the Department of Justice in accordance with subdivision
(b) of Section 6380 of the Family Code.

(I) (1) Prior to a hearing on the issuance or denial of an order under
this part, a search shall be conducted as described in subdivision (a)
Section 6306 of the Family Code.

(2) Prior to deciding whether to issue an order under this part, the
court shall consider the following information obtained pursuant to a
search conducted under paragraph (1): any conviction for a violent
felony specified in Section 667.5 of the Penal Code or a serious felony
specified in Section 1192.7 of the Penal Code; any misdemeanor
conviction involving domestic violence, weapons, or other violence;
any outstanding warrant; parole or probation status; any prior restraining
order; and any violation of a prior restraining order.

(3) (A) If the results of the search conducted pursuant to paragraph
(1) indicate that an outstanding warrant exists against the subject of the
search, the court shall order the clerk of the court to immediately notify,
by the most effective means available, appropriate law enforcement
officials of any information obtained through the search that the court
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determines is appropriate. The law enforcement officials so notified
shall take all actions necessary to execute any outstanding warrants or
any other actions, as appropriate and as soon as practicable.

(B) If the results of the search conducted pursuant to paragraph (1)
indicate that the subject of the search is currently on parole or probation,
the court shall order the clerk of the court to immediately notify, by the
most effective means available, the appropriate parole or probation
officer of any information obtained through the search that the court
determines is appropriate. The parole or probation officer so notified
shall take all actions necessary to revoke any parole or probation, or any
other actions, with respect to the subject person, as appropriate and as
soon as practicable.

SEC. 2. Section 1.5 of this bill incorporates amendments to Section
213.5 of the Welfare and Institutions Code proposed by both this bill and
3B 66. It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 2002, (2) each bill amends
Section 213.5 of the Welfare and Institutions Code, and (3) this bill is
enacted after SB 66, in which case Section 1 of this bill shall not become
operative.

SEC. 3. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction, eliminates
a crime or infraction, or changes the penalty for a crime or infraction,
within the meaning of Section 17556 of the Government Code, or
changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.
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