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November 9, 2007

Paula Higashi, Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

Re: Test Claim 01-TC-22
San Juan Unified School District
Chapter 887, Statutes of 2001, et al
Academic Performance Index

Dear Ms. Higashi:

| have received a copy of the Draft Staff Analysis (DSA) dated October 19, 2007, for the
above referenced test claim, to which | respond on behalf of the test claimant.

The test claimant disagrees with the Commission findings which propose to reject the
several funded incentive programs. However, since the DSA recommends disallowing
the funded incentive programs for reasons which have been adopted by the
Commission in previous test claims, and for which all rebuttal has been futile, the
arguments will not be repeated here. The claimant’s response addresses those areas
of the DSA which misconstrue the law or misapply the usual exceptions to
reimbursement.

1. Academic Performance Index (API)

The test claim alleges generally the duty to establish, periodically update, and maintain
data gathering procedures to collect and report data as may be required by the
Superintendent of Public Instruction for computation of the API, pursuant to Education
Code section 52052, and specifically, pursuant to Title 5, California Code of
Regulations, Section 1032, subdivision (d), notifying the Department of Education when
circumstances may exist which would invalidate a school’'s API. The statute requires
the school districts to report this information and requires districts to “satisfy” a
Department of Education investigation.
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The DSA ( page17) determined that there was no express duty for school districts to
report this noncompliance. The DSA (18) also determined there was no “practical
compulsion” for the state to certify the API information. If the school district API
information is invalidated, the school district is not eligible for participation in the cash
award programs. The DSA incorrectly utilizes Kern High regarding voluntary
participation in programs in order to obtain funding. The facts here are different. If the
school district reports that its data as invalid, the district potentially removes itself from
participation in the awards programs. The districts would not be complying with Section
1032, subdivision (d), to establish eligibility for the cash awards. Therefore,
Commission staff must find another reason to exclude reimbursement for this activity.

2. Immediate Intervention/Underperforming Schools Program

Section 52053, subdivision (a), authorizes the Department of Education to “invite”
school districts to participate in this program. Subdivision (j) also allows the
Department of Education to randomly select other districts for participation. The test
claim alleges unfunded costs for those districts which are required, pursuant to
Education Code Sections 52053(j) and 52056.5, to participate in the Immediate
Intervention/Underperforming School Program.

The program specifies several levels of remediation. Grant money would be provided,
but the districts would have to provide matching funds for some components. The DSA
(24) concludes that the Section imposes a state mandate when the Department of
Education selects a school district for participation. However, based on information
from the Department of Education that all past participation has been “voluntary,” the
DSA (24) concludes that no reimbursable costs are imposed. This is a misconstruction
of the purpose of the test claim adjudication. The alleged fact that no districts
participated involuntarily does not prevent a finding of reimbursable costs mandated by
the state. The fact that no districts may claim these costs on their annual
reimbursement claims does not relieve the Commission on the duty to determine
whether the costs are reimbursable. The Commission should reconsider this
conclusion and report findings on the specific reimbursable activities potentially
claimable for those districts which involuntarily participate, should that occur.

3. Effect of Funding

Government Code section 17556, subdivision (e), provides an exception to
reimbursement if the mandate statute or a Budget Act appropriation provides for
offsetting savings that result in no net costs, or provides new funding in the amount
sufficient to fund the cost of the mandate. The DSA (32) concludes that Title 5, section
1032, subdivision (j) imposes a duty for school districts to notify the publisher regarding
STAR testing errors. The DSA (38) also concludes that for Fiscal Years 2001-02
through 2003-04, there is no evidence that the STAR testing apportionments were
sufficient either in terms of offsetting savings or sufficient funds.




Ms. Paula Higashi, Executive Director 3 November 9, 2007

However, the DSA (39) concludes that for subsequent fiscal years, with specific Budget
Act appropriations, that there “is no evidence in the record that these budget
appropriations are insufficient to fund the mandate in section 1032, subdivision (j).” The
DSA does not state, nor cite evidence, that the funds are sufficient, which is the Section
17556 (e) requirement, to offset the mandate (no net costs as a matter of law ) or
whether they are sufficient to fund the cost each year as a finding of fact, just that there
is no evidence that they are not insufficient. Further, the test claimant did not allege
that funds were sufficient, so the test claimant has no evidentiary burden on this point.

The finding is an error of law for several reasons. The Title 5, Section 1032 (j),
mandate is not a STAR testing mandate, it is a separate mandate which utilizes STAR
testing data. Section 1032 (j) is not a STAR testing regulation, and it will persist as a
mandate regardless of STAR funding. The purpose of the STAR funding is to meet the
requirements of the STAR mandate, not the API regulations. The Commission has
evidence, in the form of its own record for the statewide cost estimate for the STAR
program, that the STAR funding, which reduces claimed STAR program costs, is
insufficient to meet the STAR mandate. There is no foundation to apply already
insufficient funding to the Section 1032 (j) mandate when the Budget Act appropriation
is provided for the STAR testing process, not the API reporting requirements, which are
separate and distinct of the STAR testing program.

It is inappropriate to exclude reimbursement for this activity as a matter of law when the
funding depends on future Budget Acts. The determination of whether the STAR funds
are sufficient to fund the STAR mandate as well as the Section 1032 (j) mandate is a
question of fact each fiscal year. The Legislature may fail to fund the STAR program in
the future, in which case all mandated costs would be reimbursable. If the Legislature
continues to fund the program each year, the funds will reduce the reimbursable costs
each year. The amount of the reduction will depend on the amount of funding.
Because funding is a question of fact each fiscal year, the funding is a matter for the
parameters and guidelines and not a test claim threshold finding of no claimable activity
costs. This can be facilitated by amending Section 1032 (j) into the current NRAT
mandate program parameters and guidelines in future fiscal years.

CERTIFICATION
| hereby declare, under penalty of perjury under the laws of the State of California, that

the statements made in this document are true and complete to the best of my own
knowledge or information or belief.

Keith Fﬁéersen,%ident

SixTen and Associates

C: Commission mailing list last updated 04/26/07
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DECLARATION OF SERVICE

Re: Test Claim 01-TC-22 San Juan Unified School District
Chapter 887, Statutes of 2001, et al
Academic Performance Index

| declare:

I am employed in the office of SixTen and Associates, which is the
appointed representative of the above named claimants. | am 18 years of
age or older and not a party to the entitled matter. My business address is
3841 North Freeway Blvd, Suite 170, Sacramento, CA 95834.

On the date indicated below, | served the attached letter dated November
9, 2007, to Paula Higashi, Executive Director, Commission on State
Mandates, to the Commission mailing list updated 4/26/07 for this test
claim, and to:

Paula Higashi, Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

W

U.S. MAIL: | am familiar with the business
practice at SixTen and Associates for the
collection and processing of
correspondence for mailing with the
United States Postal Service. In
accordance with that practice,
correspondence placed in the internal mail
collection system at SixTen and
Associates is deposited with the United
States Postal Service that same day in the
ordinary course of business.

OTHER SERVICE: | caused such
envelope(s) to be delivered to the office of
the addressee(s) listed above by:

(Describe)

FACSIMILE TRANSMISSION: On the
date below from facsimile machine
number (858) 514-8645, | personally
transmitted to the above-named person(s)
to the facsimile number(s) shown above,
pursuant to California Rules of Court
2003-2008. A true copy of the above-
described document(s) was(were)
transmitted by facsimile transmission and
the transmission was reported as
complete and without error.

A copy of the transmission report issued
by the transmitting machine is attached to
this proof of service.

PERSONAL SERVICE: By causing a true
copy of the above-described document(s)
to be hand delivered to the office(s) of the
addressee(s).

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this declaration was executed on November 9, 2007,
at Sacramento, California.

o

Jal;(on R. Cale
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Mr. Steve Smith
Steve Smith Enterprises, Inc.

3323 Watt Avenue #291
Sacramento, CA 95821

Tel:

Fax:

(916) 216-4435

(916) 972-0873

Mr. Arthur Palkowitz

San Diego Unified School District

Office of Resource Development
4100 Normal Street, Room 3209
San Diego, CA 92103-8363 " -

Tel:

Fax:

(619) 725-7785

(619) 725-7564

Mr. Jim Spano
State Controller's Office (B-08)
Division of Audits

300 Capitol Mall, Suite 518
Sacramento, CA 95814

Tel:

Fax:

(916) 323-5849

(916) 327-0832

Ms. Beth Hunter
Centration, Inc.

8570 Utica Avenue, Suite 100
Rancho Cucamonga, CA 91730

Tel:

Fax;

(866) 481-2621

(866) 481-2682

Mr. Steve Shields
Shields Consulting Group, Inc.

1536 36th Street
" 8acramento, CA 95816~ ' -

Tel:

Fax:

(916) 454-7310

(916) ABATRYD e e s

Ms. Harmeet Barkschat
Mandate Resource Services

5325 Elkhorn Blvd. #307
Sacramento, CA 95842
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Tel:

Fax:

(916) 727-1350

(916) 727-1734
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California Department of Education (E-08) Tel: (916) 324-4728

Fiscal Policy Division

1430 N Street, Suite 5602 Fax: (916) 319-0116

Sacramento, CA 95814

Mr. Robert Miyashiro

Education Mandated Cost Network Tel: (916) 446-7517

1121 L Street, Suite 1060

Sacramento, CA 95814 Fax: (916)446-2011

Ms. Sandy Reynolds

Reynolds Consulting Group, Inc. Tel:  (951) 303-3034

P.O. Box 894059 C
- Temecula, CA 92589 Fax:  (951) 303:6607

Mr. David E. Scribner

Scribner Consulting Group, Inc. Tel: (916) 922-2636

3840 Rosin Court, Suite 190

Sacramento, CA 95834 Fax.  (916)922-2719

Mr. Joe Rombold R
* School Innovations & Advocacy Tel  (916) 669-5116

11130 Sun Center Drive, Suite 100

Rancho Cordova, CA 95670 Fax:  (888) 487-6441

Mr. David Cichella

California School Management Group Tel:  (209) 834-0556

1111 E Street

Tracy, CA 95376 Fax:  (209) 834-0087.

Ms. Ginny Brummels

State Controller's Office (B-08) Tel (916) 324-0256

Division of Accounting & Reporting

3301 C Street, Suite 500 Fax:  (916) 323-6527

Sacramento, CA 95816

Ms. Jeannie Oropeza ce e
- Department of Finance (A-15) -. Tel (916) 445-0378

Education Systems Unit

915 L Street, 7th Floor Fax:  (916) 323-9530

Sacramento, CA 95814

Mr. J. Bradley Burgess

Public Resource Management Group Tel:  (916) 677-4233

1380 Lead Hill Boulevard, Suite #106 .
.. Roseville, CA 95661 . Fax:  (916)677-2283




Ms. Susan Geanacou
Department of Finance (A-15)

- 915 L Street, Suite 1190
Sacramento, CA 95814

Tel:  (916) 445-3274 .

Fax:  (916) 324-4888

Ms. Juliana F. Gmur
MAXIMUS

2380 Houston Avenue
Ciovis, CA 93611

Tel:  (916) 485-8102

Fax. (916) 485-0111

Mr. Keith B. Petersen .
SixTen & Associates

3841 North Freeway Bivd., Suite 170
Sacramento, CA 95834
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Claimant RepreISehtatiQe '

Tel:  (916) 565-6104

Fax: (916) 564-6103




