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Background 

Code of Civil Procedure 
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1299.S, subdivision (a), 1299.6, subdivision (a), 

1299.8 and 1299.9, subdivision (b) 

Statutes 2000, Chapter 906 

Binding Arbitration 
Ol-TC-07 

County of Napa, Claimant 

EXECUTIVE SUMMARY 

The test claim statutes added Title 9.5 to the Code of Civil Procedure, providing new procedures to 
govern the resolution of impasses reached in collective bargaining between public employers and 
employee organizations representing firefighters and law enforcement officers. 

The statutes provided that if an impasse is declared after the parties exhaust their mutual efforts to 
reach agreement over matters within the scope of the negotiation, and the parties are unable to agree 
to the appointment of a mediator, or if a mediator agreed to by the parties has been unable to effect 
settlement of a dispute between the parties, the employee organization can, by written notification 
to the employer request that their differences be submitted to an arbitration panel. 

The arbitration panel is required to meet with the parties within ten days after its establishment, or 
after any additional periods of time mutually agreed upon. The panel is authorized to meet with the 
parties, to make inquiries and investigations, hold hearings, and take any other action including 
further mediation, that the panel deems appropriate. Five days prior to the commencement of the 
arbitration panel's hearings, each of the parties is required to submit a last best offer of settlement 
on the disputed issues. The arbitration panel may, for purposes of its hearings, investigations, or 
inquiries, subpoena witnesses, administer oaths, take the testimony of any person, and issue 
subpoenas duces tecum to require the production and examination of any employer's or employee 
organization's records. Preexisting statutory provisions apply unless otherwise provided in the test 
claim statutes. Among other things, these general arbitration provisions provide procedures for the 
conduct of hearings, e.g., notice of hearings, witness lists, admissible evidence, subpoenas, and 
depositions. 

The panel decides the disputed issues separately, or if mutually agreed, by selecting the last best 
offer package that most nearly complies with specified factors. TI1e panel then delivers a copy of its 
decision to the parties, but the decision may not be publicly disclosed for five days. The decision is 
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not binding during that period, and the parties may meet privately to resolve their differences and, 
by mutual agreement, modify the panel's decision. At the end of the five day period, the decision as 
it may be modified by the parties is publicly disclosed and binding on the parties. 

The test claim statutes in their entirety were declared unconstitutional by the California Supreme 
Court on April 21, 2003, as violating portions of article XI of the California Constitution. The basis 
for the decision is that the statutes (1) deprived the county of its authority to provide for the 
compensation of its employees as guaranteed in article XI, section 1, subdivision (b ); and 
(2) delegate to a private body the power to interfere with local agency financial affairs and to 
perform a municipal function, as prohibited in article XI, section 11, subdivision (a). 

Commission's Decision 

On March 29, 2007, the Commission on State Mandates (Commission) reconsidered the Statement 
of Decision on the Binding Arbitration test claim, finding that the prior Statement of Decision 
adopted on July 28, 2006, was contrary to law. The Commission adopted a new decision and 
approved reimbursement for the following state-mandated activities pursuant to article XIII B, 
section 6 of the California Constitution and Government Code section 17514. 

1. Selecting an arbitration panel member (Code Civ. Proc. § 1299.4, subd. (b)). 

2. Submitting the last best final offer of settlement to the arbitration panel (Code Civ. Proc. 
§ 1299.6, subd. (a)). 

3. Once arbitration is triggered under Code of Civil Procedure section 1299 .4, the following 
activities required by the arbitration panel or to participate in the arbitration process: 

a. Meet with the arbitration panel (Code Civ. Proc. § 1299.5, subd. (a)). 

b. Participate in inquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)). 

c. Participate in mediation (Code Civ. Proc. § 1299.5, subd. (a)). 

d. Participate in hearings (Code Civ. Proc.§ 1299.5, subd. (a)). 

e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc.§ 1299.5, subd. 
(b)). 

f. Respond to or make demands for witness lists and/or documents (Code Civ. Proc., 
§ 1299.8). 1 

g. Make application and respond to deposition requests (Code Civ. Proc., § 1299.8).2 

h. Conduct discovery or respond to discovery requests (Code Civ. Proc.,§ 1299.8).
3 

Because the test claim statutes were declared unconstitutional on April 21, 2003, the reimbursement 
period was limited to January 1, 2001 through April 20, 2003. 

1 Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2). 

2 Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05. 

3 Incorporating by reference Code of Civil Procedure section 1283.05. 
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Draft Parameters and Guidelines and Proposed Modifications 

Commission staff issued the adopted Statement of Decision and staffs draft proposed parameters 
and guidelines on May 10, 2007.4 The proposed reimbursable activities were limited to those 
approved in the Statement of Decision. 

On June 11, 2007, the County of Napa proposed new reimbursable activities and clarifying changes 
to the draft parameters and guidelines and provided a declaration to support their position that the 
draft [of the Reimbursable Activities section] does not accurately reflect the full reality of the 
Binding Arbitration Program.5 For each mandated activity, the County identifies who implemented 
the mandate, and also proposes additional reimbursable activities that are the most reasonable 
methods of complying with the mandate. 6 

The Commission has the authority when adopting parameters and guidelines to include activities 
that are considered "the most reasonable methods of complying with the mandate."7 Therefore, 
staff reviewed each of claimant's proposed changes in order to advise the Commission whether 
County's proposed activities and modifications are "the most reasonable methods of complying 
with the mandate." 

Department of Finance Comments 

On May 15, 2008, the draft parameters and guidelines, as proposed for modification by claimant 
and modified by staff were issued for review and comment. 8 On June 2, 2008, the Commission was 
notified. that Finance concurs with the staff recommendation on most of the changes to the proposed 
parameters and guidelines.9 Finance also finds that the staff recommendation to allow activities as 
required by the arbitration panel to be reimbursable is in compliance with the Commission's 
authority to determine the most reasonable methods of complying with the mandate. Finance 

· recommends and staff concurs that a limitation on expert witness costs should be added to Part C. 
Non-Reimbursable Activities of Section IV. Reimbursable Activities. 

No other comments were submitted on the draft staff analysis and draft parameters and guidelines. 

Recommendation 

Staff recommends that the Commission adopt the Draft Parameters and Guidelines, as modified by 
the claimant, staff, and the Department of Finance (beginning on page 19), and allow 
reimbursement for the most reasonable methods of complying with the mandate. 

Staff also recommends that the Commission authorize staff to mal(e any non-substantive, technical 
corrections to the parameters and guidelines following the hearing. 

4 See Exhibit A. 
5 See Exhibit B. 
6 

See Attachment 1 for Napa County's Chronology: Collective Bargaining Process, Mediation, and 
Binding Arbitration. 
7 California Code of Regulations, title 2, section 1183.1, subdivision (a)(l)(A)(4). 
8 See Exhibit C. 
9 See Exhibit D. 
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e 
Chronology 

10/24/2001 

07/28/2006 

08/16/06 

10104106 

01/23/2007 

03/29/2007 

05110/2007 

06111/2007 

05/15/2008 

06/02/2008 

06106108 

Discussion 

Test claim filed by the City of Palos Verdes Estates 

Commission adopted Statement of Decision denying test claim 

Request for reconsideration filed with the Commission 

Commission granted the request for reconsideration 

County ofNapajoined as co-claimant 

Commission adopted Statement of Decision on reconsideration 

Commission staff issued draft proposed parameters and guidelines 

County of Napa filed comments on staff's proposed parameters and guidelines 

Commission issues draft staff analysis and proposed parameters and guidelines 

Department of Finance filed comments on draft staff analysis and proposed 
parameters and guidelines 

Coinmission staff issues final staff analysis and proposed parameters and 
guidelines 

Commission staff issued the adopted Statement of Decision and staffs draft proposed parameters 
and guidelines on .May 10, 2007. 10 The proposed reimbursable activities were limited to those 
approved in the Statement of Decision. 

On June 11, 2007, the County of Napa proposed new reimbursable activities and clarifying changes 
to the draft parameters and guidelines and provided a declaration to support their position that the 
draft [of the Reimbursable Activities section] does not accurately reflect the full reality of the 
Binding Arbitration Program. 11 The declaration by Deputy County Counsel Jacqueline Gong 
describes the County's rationale for the steps taken to comply with the Binding Arbitration statute. 
The County explains that "[a]t each step of the arbitration process, any number of individuals spend 
time and resources as a necessary part of participation in the program." Thus, for each mandated 
activity, the County identifies who implemented the mandate, and also proposes additional 
reimbursable· activities-that are the most reasonable-methods of complying· with the mandate, 

The Commission has the authority when adopting parameters and guidelines to include activities 
that are considered "the most reasonable methods of complying with the mandate." 12 Therefore, 
staff reviewed each of claimant's proposed changes in order to advise the Commission whether 
County's proposed activities and modifications are "the most reasonable methods of complying 
with the mandate." 

The test claim statute added new section 1281.1 of the Code of Civil Procedure which states that 
any request to arbitrate made pursuant to subdivision (a) of section 1299.4 shall be considered as 
made pursuant to a written agreement to submit a controversy to arbitration. Further, section 

10 See Exhibit A. 
11 See Exhibit B. 
12 California Code of Regulations, title 2, section 1183.1, subdivision (a)(l )(A)(4). 
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1299.8 of the Code of Civil Procedure specifies that unless otherwise provided in this title, Title 9 
(commencing with Section 1280) shall apply to any arbitration proceeding undertaken pursuant to 
the test claim statute. Further, section 1282.4, subdivision (a), Code of Civil Procedure, states that a 
party to the arbitration has the right to be represented by an attorney at any proceeding or hearing in 
arbitration. Throughout this staff analysis, references are made to section 1299.8 and specific Title 
9 sections that are incorporated in by reference and that are applicable to the binding arbitration 
proceeding. · 

Section IV. Reimbursable Activities 

The County of Napa proposed amendments to clarify the activities and costs that are reimbursable. 
The bold text is staffs original proposed language (as approved in the Statement of Decision) and 
the underlined text is claimant's proposed modification. Staffs findings and recommendations 
follow: 

1 a. Selecting an arbitration panel member which includes attorney, staff and negotiator 
time to research potential members, prepare for the selection, and briefthe panel member. 
(Code Civ. Proc.,§ 1299.4, subd. (b)) 

The County proposes that language be added, clarifying that reimbursement for "selecting an 
arbitration panel member" includes reimbursement for "attorney, staff, and negotiator time to 
research potential members, prepare for the selection, and briefthe panel member." According to· 
County, 

In January 2001, [the Napa County Deputy Sheriffs Association] DSA requested 
that·disputed economic issues under negotiations with the County be submitted to 
arbitration pursuant to California Code of Civil Procedure Section 1299 et seq ... 
After consultation with other agencies, and meetings between the County's 
Human Resources Director and legal counsel, the County designated its 
arbitration panel member. The selection of the partisan member is key as this 
member represents the employer's perspective. Strategically, the County sought 
a panel member who would have a fundamental knowledge about the collective 
bargaining process and an understanding of County operations and funding, 
including county structures, staffing patterns, law enforcement operations, this __ _ 
member needed to enhance the neutral arbitrator's understanding of the technical 
aspects of the County's economic positions. For these reasons, the County spent 
some time researching, consulting, and evaluating who best would represent the 
County. 13 

The test claim statute establishes the arbitration panel consisting of three members; two representing 
the parties and one impartial person acting as chairperson. 14 

The Commission found that once arbitration is triggered under Code of Civil Procedure section 
12 99 .4, the activities initiated by the local public agency employer to participate in arbitration are 
not discretionary. Selection of the County's panel representative is key to the arbitration 
proceeding. Therefore, staff finds that the proposed activities "to research potential members and 
prepare for the selection" are necessary to perform the mandated activity of selecting the agency 
panel member and constitute reasonable metl1ods of complying with the mandated program. 

13 See Exhibit B, Declaration of Jacqueline M. Gong (County's Declaration), Paragraph 2. 

14 Code of Civil Procedure section 1299.4, subdivision (b). 
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Once the panel member is selected, staff finds that the activity to brief the member is reasonably 
necessary for the local agency public employer to participate in the arbitration. Although the 
Commission recognized that this activity was not expressly required by the test claim statute, staff 
finds that it is a reasonable method of complying with the mandated program and thus should be · 
reimbursable. 

Therefore, staff recommends approval of County's proposed language. 

1 b. This also includes attorney, staff. and negotiator time to vet and select a neutral 
arbitrator 

County also proposes reimbursement for attorney, staff, and negotiator time to "vet and select a 
neutral arbitrator, as the third panel member." 

The test claim statute provides a procedure for the panel members (arbitrators selected by the 
parties) to select a neutral chairperson, an impartial person with experience in labor and 
management dispute resolution. 15 And, in the event the parties are unable or unwilling to agree 
upon a third person to serve as chairperson, an alternate process specifies that the two members of 
the arbitration panel shall jointly request from the American Arbitration Association or the 
California State Mediation Service, a list of impartial and experienced persons who are familiar 
with matters of employer-employee relations. If after five days of receipt of the list, the two panel 
members caMot agree on which of the listed persons shall serve as chairperson, they shall, within 
two days, alternately strike names from the list, with the first panel member to strike names being 
detem1ined by lot. The last person whose name remains on the list shall be chairperson. 16 

· Code of Civil Procedure section 1280, subdivision (d) defines "neutral arbitrator" as an arbitrator 
who is ( 1) selected jointly by the parties or by the arbitrators selected by the parties or (2) appointed 
by the court when the pai1ies or the arbitrators selected by the parties fail to select an arbitrator who 
was to be selected jointly by them. · 

ln the test claim proceeding, claimants sought reimbursement for time of the agency negotiators, 
staff and counsel in vetting and selecting a neutral arbitrator. The Commission's decision 
concludes that the test claim statutes require the arbitration panel members selected by the parties, 
rather than the employer or employee organization to select the neutral third panel member to act as 
chairperson:- However, the decision is silent as to activities that may occur if the two panel 
r!wmbe~s_aU()w the parties to select the neutral third panel member to act as _chairperson. 

ln her declai·ation, Deputy County Counsel Jacqueline Gong states: 

In preparation of selecting a neutral arbitrator, legal counsel conducted extensive research on 
prospective neutral arbitrators: analyzing their backgrounds and arbitration experience, 
gathering former decisions and contacting agencies who had participated in arbitration 
hearings with them. It was essential for the County to vet the prospective arbitrators. 
Strategically, due to the complicated data analysis the County anticipated it would need to 
present at the hearing, the County evaluated arbitrators for their ability and comfort with 
handling extensive factual information and analysis and for a liberal approach to admitting 
evidence. After further discussions between the County's [arbitration panel member] 
Human Resources Director and legal counsel, the County planned its approach in 

15 Code of Civil Procedure section 1299.4, subdivision (b). 

· 
16 Code of Civil Procedure section 1299 .4, subdivision ( c ). 
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participating in the joint selection of the neutral arbitrator. The County and DSA jointly 
selected a neutral arbitrator. 17 

According to this declaration, "[i]t was essential for County to vet the prospective arbitrators." This 
is consistent with the Commission's Statement of Decision, that "activities initiated by the local _ 
public agency employer to participate in arbitration are not discretionary." Since the mandated 
progran1 could not proceed without selection and participation of a neutral arbitrator as the third 
panel member and chairperson, staff finds that County's participation in the selection process is 
necessary to participate in the arbitration process, and thus should be reimbursable. 

Staff also finds that it was reasonably necessary for the County or any other local agency employer 
to "vet" a person who is proposed for nomination or appointment as neutral arbitrator. Since the 
arbitration panel is a three-person panel, the neutral chairperson's "ability and comfort with 
handling extensive factual information and analysis and for a liberal approach to admitting 
evidence" were critical to the outcome of the binding arbitration. The County would not be able to 
make this assessment without "vetting" persons proposed for nomination or appointment as neutral 
arbitrator. Thus, staff finds that the County's proposed activities of"vetting and selecting a neutral 
arbitrator" are the most reasonable methods to implement the binding arbitration process. 
Therefore, staff recommends approval of the additional activities to allow reimbursement for the 
County's participation in the selection of the neutral third panel member to act as chairperson. 

2. Submitting the last best final offer of settlement to the arbitration panel which 
includes attorney and staff time to prepare for and draft the last best final offer for 
submission as well as attorney. staff and board members' time for consultation with 
governing board (Code Civ. Proc., § 1299.6, subd. (a)). 

The County requests reimbursement for attorney and staff time to prepare for and draft the last best 
final offer for submission as well as attorney, staff and board members' time for consultation with 
the governing board. In her declaration, Deputy County Counsel Jacqueline Gong stated: 

In April 2001, the parties and legal counsel met with the arbitration panel to submit their last 
best final offers of settlement ... At this meeting, the parties further settled on two economic 
proposals. In preparation for the meeting, staff and legal counsel prepared and drafted the 

-- . County's last best final offer for submission after consultation with the County's Board of.. 
Supervisors. 18 

Code of Civil Procedure section 1299.6, states, in relevant part, a.S follows: 

(a) Once the arbitration process is triggered, the arbitration panel shall direct that five days 
prior to beginning its hearings, each of the parties shall submit the last best offer of 
settlement as to each of the issues within the scope of the arbitration ... made in bargaining 
as a proposal or counterproposal and not previously agreed to by the parties prio~ to any 
arbitration request made pursuant to subdivision (a) of Section 1299 .4. . . . (Emphasis 
added.) 

(b) Notwithstanding the terms of subdivision (a), the parties by mutual agreement may elect 
to submit as a package the last best offer of settlement made in bargaining as a proposal or 
counterproposal on those issues within the scope of arbitration, as defined in this title, not 

17 See Exhibit B, County's Declaration, Paragraph 3. 

18 See Exhibit B, County's Declaration, paragraph 4. 
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previously agreed to by the parties prior to any arbitration request made pursuant to 
subdivision (a) of Section 1299.4 .... 

The Commission's decision on reconsideration states that "the test claim statutes do not, however, 
require the local public agency employer to prepare for and consult with the governing board 
regarding the last best offer of settlement. Thus, the only activity required is to submit the last best 
final offer of settlement to the arbitration panel, and, therefore, that activity alone is state-mandated 
and subject to article XIII B, section 6." (Emphasis in Statement of Decision.) 

The last best offer of settlement is limited to the issues withiil the scope of arbitration made in 
bargaining as a proposal or counterproposal and not previously agreed to by the parties prior to 
any arbitration request. Scope of arbitration means "economic issues, including salaries, wages 
and overtime pay, health and pension benefits, vacation and other leave, reimbursements, 
incentives, differentials, and all other forms ofremuneration. 19 Thus, based on the statutory 
description, the last best offer of settlement pre-exists any arbitration request made pursuant to 
subdivision (a) of section 1299.4, because it was made in bargaining as a proposal or 
counterproposal and not previously agreed to. Therefore, staff finds that claimant's proposed new 
activity to "prepare for and draft the last best final offer for submission as well as attorney, staff and 
board members' time for consultation with the governing board" should be denied because as 
defined, the last best final offer preexists the mandated activity. 

However,. staff finds that if during the arbitration process, the local agency's last best final offer of 
settlement changes, and the arbitration panel directs the parties to resubmit their offers, that it is 
reasonably necessary to respond to the panel and to update the "last best final offer of settlement." 
If this occurs, then it would also be reasonably necessary for the local agency's staff, negotiator, and 
attorney, to confer with the governing board in closed session before revising and submitting an 
updated offer. Thus, staff recommends approval of claimant's proposed reimbursable activities, as 
modified by staff below, because the proposed reimbursable activities are reasonably necessary to 
carry out the mandated program. 

If directed by the arbitration panel to resubmit the last best final offer: 

• Attorney and staff time to redraft and resubmit the "last best final offer."· 

• Attorney, staff, ~d board members' time to consult with the governing board regarding 
modifications to the last best final offer. 

3. Once arbitration is triggered under Code of Civil Procedure section 1299.4, the 
scope of which is defined in Code of Civil Procedure section 1299.3, subdivision (g), 
the following activities required by the arbitration panel or to participate in the 
arbitration process: 

The Commission recognized that Code of Civil Procedure section 1299.8 states that, unless 
otherwise provided in the test claim statutes, the general provisions regarding arbitration found in 
the Code of Civil Procedure(§ 1280 et seq.) are applicable to binding arbitration proceedings under 
the test claim statutes. The relevant portions of these general arbitration provisions establish 
procedures for the notice and conduct of hearings, witness lists, admissible evidence, subpoenas, 
and depositions. (§ 1282 et seq.) Section 1299.9, subdivision (b) states that, unless otherwise 
agreed to by the parties, the costs of the arbitration proceeding and the expense of the arbitration 
panel, except those of the employer representative, shall be borne by the employee organization. 

19 Code of Civil Procedure section 1299.3, subdivision (g). 

9 Binding Arbitration, O/-TC-07 
Ps&Gs, FSA 



Thus, the public agency employer is responsible for costs of its agency panel member, but riot the 
cost of the proceeding or the other panel members. 

In the Statement of Decision, the Commission made the following findings: 

Once arbitration is triggered under Code of Civil Procedure section 1299.4, the 
arbitration panel within the scope of its authority, may direct the parties to 
perform specified activities. Since the arbitration proceeding, once triggered, is 
mandatory, the Commission finds that the activities directed by the arbitration 
panel or activities initiated by the local public agency employer to participate in 
arbitration are not discretionary. As noted ... the arbitration panel's authority 
includes meeting with the parties or their representatives, making inquiries and 
investigations, holding hearings and taking any other action including further 
mediation that the arbitration panel deems appropriate, as well as subpoenaing 
witnesses, administering oaths, taking the testimony of any person, issuing 
subpoenas duces tecum to require the production and examination of any 
employer's or employee organization's records, books, or papers relating to any 
subject matter before the panel. · 

The plain language of the test claim statutes does not require the local public 
agency, or its staff or governing board to prepare for hearings, prepare expert 
witnesses, prepare a closing brief, or consult with its panel member prior to the 
issuance of the award. Nor does the plain language of section 1299.7, 
subdivision (a), require the local public agency or its staff or governing board to 
negotiate with the employee organization representatives based on the award. 
Further the plain language of the test claim statutes does not require the 
employer's arbitration panel member to participate in pre-arbitration meetings 
with local agency staff, consult with local agency staff prior to issuance of the 
award, consult in closed session with the arbitration panel, or consult with local 
agency staff and the governing board regarding the award. However, to the 
extent that any of the above activities are directed by the arbitration panel within 
the scope of its authority, the activity is state-mandated. 

Thus, once arbitiation is triggered under Code of Civil Procedure section 1299.4, the Commission 
determined that the following activities to participate in the arbitration process or as required by the 
arbitration panel are state-mandated and subject to article XII B, section 6: 

A. Meet with the arbitration panel. 

B. Cooperate in inquiries or investigations. 

C. Participate in mediation. 

D. ·Participate in hearings. 

E. Respond to subpoenas and subpoenas duces tecum. 

F. Respond to or make demands for witness lists and/or documents. 

G. Make application and respond to deposition requests. 

H. Conduct discovery or respond to discovery requests. 

The state-mandated activities identified above were included in staffs draft proposed parameters 
and guidelines. The County of Napa proposed changes to each activity; clarifying who performs 
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the activity and identifying related activities that are reasonably necessary to implement the 
mandated progran1. The original state-mandated activities (bold text) and County's an1endments 
(underlined text) were reviewed by staff and are discussed below.· 

County proposes adding activities that were denied in the Commission's decision because they were 
not expressly required by statute. However, the Commission also determined that to the extent that 
any of the specified activities are directed by the arbitration panel within the scope of its authority, 
the activity is state-mandated. Thus, it is necessary to review the proposed activities and to 
determine if they are directed by the arbitration panel or are reasonably necessary to implement the 
mandated program. Otherwise, County's proposed additional activities would be inconsistent with 
the Commission's Statement of Decision and should be denied. 

A. Meet with the arbitration panel which includes attorney, staff, agency panel member 
and negotiator time to prepare for and to meet with the panel. This also includes agency 
panel member time for consulting in closed session with the panel; attorney, staff, 
agency panel member and negotiator time to consult with the panel member prior to the 
issuance of the award; and attorney, staff, agency panel member, governing board and 
negotiator time to consult regarding the award.20 (Code Civ. Proc. § 1299.5, subd. (a).) 

B. Participate in inquiries or investigations which include attorney and staff time to 
prepare for and respond to inquiries or investigations. (Code Civ. Proc. § 1299.5, subd. 
(a).) 

· · C. Participate in mediation which includes attorney and staff time to prepare for and 
participate in the mediation process. (Code Civ. Proc. § 1299.5, subd. (a).) 

The County proposes clarifying changes which expand the mandated activities and specify which 
agent or representative of a local agency may be reimbursed for performing the mandated activity. 

The Commission found that once triggered, the arbitration proceeding is mandatory, and the 
activities directed by the arbitration panel or activities initiated by the local public agency employer 
to participate in arbitration are not discretionary. Section 1299.5, subdivision (a), provides that the 
arbitration panel, shall, within 10 days of its establishment or any additional periods to which the 
parties agree, meet with the_parties or their representatives, either jointly .or separately. 

Nothing in the Commission's Statement of Decision, the test claim statute, or mandates case law 
restricts an eligible.claimant from being reimbursed for increased costs incurred for the cost of 
attorney, staff, or negotiator time for this program. Further, section 1282.4, subdivision (a), Code of 
Civil Procedure, states that a party to the arbitration has the right to be represented by an attorney at 
any proceeding or hearing in arbitration. 

Thus, staff finds that it is reasonably necessary for a local agency to assign state-mandated activities 
for the purposes of this mandated program to an attorney, staff, or negotiator to perform. Staff also 
finds that it is reasonably necessary to "prepare" for meetings, inquiries or investigations, 
mediation, hearings with the panel, and to consult with the agency panel members jointly or 
separately. 

Section 1299.9, subdivision (b) states that unless otherwise agreed to by the parties, the costs of the 
arbitration proceeding and the expenses of the arbitration panel, except those of the employer 
representative, shall be borne by the employee organization. 

20 
The analysis of last activity proposed by County is on page 14 of this analysis. 
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The Commission's decision states: 

The plain language of the test claim statutes does not require the employer's 
arbitration panel member to participate in pre-arbitration meetings with local 
agency staff prior to the issuance of the award, consult in closed session with the 
arbitration panel, or consult with local agency staff and the governing board 
regarding the award. However, to the extent that any of the activities are directed 
by the arbitration panel within the scope of its authority, the activity is state
mandated. 

Section 1299.5, subdivision (a), provides that the arbitration panel, shall, within 10 days of its 
establishment or any additional periods to which the parties agree, meet with the parties or their 
representatives, either jointly or separately, make inquiries and investigations, hold hearings, and 
take any other action including further mediation, that the arbitration panel deems appropriate. 
Additionally, section 1299 .8 states that, unless otherwise provided in the test claim statutes the 
general provisions regarding arb)tration found in the Code of Civil Procedure are applicable to 
binding arbitration proceedings under the test claim statutes .. 

Staff also finds that it is reasonably necessary to "prepare for, respond to, or participate in inquiries 
or investigations, mediation, and hearings with the panel. 

Therefore, staff recommends approval of County's proposed language as described above. 

Depositions and Discovery Requests 

D. Make application and respond to deposition requests which includes attorney and 
staff time to research, prepare to make or respond to requests, gather responsive 
documents, meet with witnesses and others to obtain responses or responsive documents 
or requests and draft and serve responses or requests. (Code Civ. Proc., § 1299.8.)21 

E. Conduct discovery or· respond to discovery requests which includes attorney and staff 
time to research, prepare to make or respond to requests, gather responsive documents, 
meet with witnesses and others to obtain responses or responsive documents or 
discovery requests and draft and serve responses or discovery requests. (Code Civ. 
Proc.,§ 1;299.8./2 

: ... 

Section 1299.8 states that, unless otherwise provided in the test claim statutes the general provisions 
regarding arbitration found in the Code of Civil Procedure are applicable to binding arbitration 
proceedings under the test claim statutes. Section 1283.05 of the Code of Civil Procedure sets forth 
detailed procedures regarding the rights of parties to take depositions and to obtain discovery 
regarding the subject matter of the arbitration, and, to that end, to use and exercise all of the same 
rights, remedies, and procedures, as if the arbitration were pending in a civil action in superior 
court, subject to the limitations as to depositions set forth in section 1283.05, subdivision (e). State 
law also gives arbitrators the power to enforce the rights, remedies, procedures, duties, liabilities 
and obligations of discovery, by the imposition of the same terms, conditions, consequences, 
liabilities, sanctions, and penalties as can be or may be imposed in a civil action by a superior court, 
except the power to order the arrest or imprisonment of a person. 

21 Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05. 
22 Incorporating by reference Code of Civil Procedure section 1283.05. 
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According to the County's declaration: 

As with any arbitration process, the County, through its staff and legal counsel, 
prepared and responded to requests for discovery and other inquiries for 
information, served and drafted responses/responsive documents .... 

23 

As agreed to with the arbitration panel, the County prepared its response to 
DSA's request for budgetary documentation and the evidentiary exhibits for the 
hearing. This preparation entailed considerable time and resources, not only of 
legal counsel and County Human Resources staff, but of staff from the County 
Executive Office and Auditor-Controller. The compilation of fiscal data and 
analysis far exceeded what the County typically gathered in preparation of its 
routine negotiations, including past & present annual budgets and projections, 
budget updates, information on wage increases for employees over the span often 
years, data demonstrating revenue losses and gains, debt service levels, County 
funding priorities, data on general reserve set-asides and other budget and 
spending limitations.24 

Based on the application of section 1283.05 to the arbitration proceeding, through section 1299.8, 
staff finds that County's proposed changes to the activities related to depositions and discovery are 
reasonably necessary to participate in the state-mandated arbitration proceeding. Therefore, staff 
recommends approval of County's proposed language, as stated above. 

Subpoenas, Witnesses, and Hearing 

F. Respond to subpoenas and subpoenas duces tecum which includes attorney and staff 
time·to research, prepare to respond to subpoenas, gather responsive documents, meet 
with witnesses and others to obtain responses or responsive documents, draft and serve 
responses. (Code Civ. Proc. § 1299.S, subd. (b).) 

G. Respond to or make demands for witness lists and/or documents which includes 
attorney and staff time to research, prepare to make or respond to demands, gather 
responsive documents, meet with witnesses and others to obtain responses or responsive 
documents or demands and draft and serve demands or responses. (Code Civ. Proc., § 
1299.8.)25 . .. . .. . ... 

H. Vet, select and prepare expert witnesses as well as prepare general witnesses (attorney, 
staff and negotiator time). (Code Civ. Proc. § 1299.S, subd. (a).) 

I. Participate in hearings which include attorney. staff. witness and negotiator time to 
prepare for and pruticipate in the hearings ... 26 (Code of Civ. Proc., § 1299.S, subd. (a).) 

Staff finds that the changes proposed by County, clarify and are consistent with the Commission's 
decision, specify whose time is reimbursable, and are reasonably necessary to implement the 
binding arbitration mandate. Therefore, staff recommends approval of County's proposed language 
for the following reasons: · · 

23 See Exhibit B, County's Declaration, paragraph 7. 
24 See Exhibit B, County's Declaration, paragraph 5. 
25 

Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2). 
26 Ibid. 
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Code of Procedure section 1299. 8 states that, unless otherwise provided in the test claim statutes the 
general provisions regarding arbitration found in the Code of Civil Procedure are applicable to 
binding arbitration proceedings under the test claim statutes. 

Code of Civil Procedure section 1299.5, subdivision (b) authorizes the arbitration panel to subpoena 
witnesses, administer oaths, take the testimony of any person, and issue subpoenas duces tecum to 
require the production and examination of any employer's or employee organization's records, 
books, or papers relating to any subject matter before the panel. Section 1282.2 prescribes these 
hearing procedures for arbitrations and includes specific procedures regarding witness lists. 

Staff finds that claimant's proposed changes to the activity "to respond to or make demands for 
witness lists and/or documents" and the proposed reimbursable activities, "Vet, select and prepare 
expert witnesses as well as prepare general witnesses" are reasonably necessary to comply with the 
procedures set forth in Code of Civil Procedure section 1282.2, subdivision (a)(2) which is 
incorporated by reference in section 1299.8. County's proposed new activities are reasonably 
necessary to participate in arbitration hearings and are consistent with the Commission's decision. 

Moreover, County Counsel Gong, states in her declaration: 

The three-day hearing involved attorney, staff and wit1ess time to prepare and 
participate in the hearing ... To effectively participate in the arbitration hearing, 
the County searched for and retained expert witnesses to analyze the fiscal impact 
of proposed economic issues on the County and its ability to pay, as well as to 
study the comparability of the County's economic proposals to similarly situated 
agencies. Expert witnesses developed analytical studies and prepared for 
testifying at the arbitration hearing with the assistance of legal counsel. General 
witnesses were also identified and prepared for testifying about County budgets, 
revenue and financial commitments.27 

Staff finds that pursuant to section 1283 .2 of the Code of Civil Procedure, except for the parties to 
the arbitration and their agents, officers 0,11d employees, all witnesses appearing pursuant to 
subpoena are entitled to receive fees and mileage in the same amount and under the same 
circumstances as prescribed by law for witnesses in civil actions in the superior court. The fee and 
mileage of a witness subpoenaed _upon the application of a party to the arbitratio.n .shall be paid by 
such party. The fee and mileage ofa witness subpoenaed solely upon the determination of the 
neutral arbitrator shall be paid in the manner provided for the payment of the neutral arbitrator's 
expenses, and is not reimbursable under this mandate. In comments dated June 2, 2008, 
Department of Finance recommends adding the limitation on expert witness costs to Part C. Non
Reimbursable activities, of Section IV. Reimbursable Activities, as follows: 

7. fee and mileage of a witness subpoenaed solely upon the determination of the neutral 
arbitrator. 

Staff agrees with this recommendation and has added this language to the proposed parameters and 
guidelines. 

The parties to the arbitration are entitled to be heard, to present evidence and to cross-examine 
witnesses appearing at the hearing, but rules of evidence and rules of judicial procedure need not be 
observed. On request of any party to the arbitration, the testimony of witnesses shall be given under 

oath. 

27 Exhibit B, County's Declaration, paragraph 6. 
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· AFTER THE ARBITRATION HEARING (Additional Activities Proposed by County) 

1. Prepare and submit additional written evidence and closing brief (attorney and staff time). 

The County proposes adding "prepare and submit additional written evidence and closing brief' to 
the Reimbursable Activities. 

However, the Commission made the following finding in its Statement of Decision: 

Further, the plain language of the test claim statute does not require the local 
public agency, or its staff, or governing board ... to prepare a closing brief ... 
However, to the extent that any of the above activities are directed by the 
arbitration panel within the scope of its authority, the activity is state-mandated. 

In paragraph 7 of her declaration, County Counsel Gong stated: 

... The three-day hearing involved attorney, staff and witness time to prepare and 
participate in the hearing. Following the hearing, legal counsel and staff at the 
direction of the arbitration panel prepared the submission of additional written 
evidence and closing briefs. 

The County prepared and submitted additional written evidence and closing brief following the 
arbitration hearing. Based on the County's declaration, staff finds that these activities were directed 
by the arbitration panel, and thus are state-mandated. Therefore, staff recommends approval of 
claimant's proposed reimbursable activities, as modified by staff, because they are state-mandated. 

2. Attorney, staff. agency panel member and negotiator time to consult with the agency panel 
. member prior to the issuance of the award. · 

3. Attorney, staff, agency panel member, governing board, and negotiator time to consult 
regarding the award [subd. (b)]. (Code Civ. Proc. § 1299.5, subd. (a).) 

The County proposes two new activities that follow the arbitration hearing. After the hearing, the 
panel decides the disputed issues separately, or if mutually agreed, by selecting the last best final 
offer package that most nearly complies with statutory factors.28 The statutory factors are as 
follows: 

• The stipulations of the parties. 

· o The interest and welfare of the public. 

• The financial condition of the employer and its ability to meet the costs of the award. 

• The availability and sources of funds to defray the cost of any changes in matters within 
the scope of arbitration. 

• Comparison of matters within the scope of arbitration of other employees performing 
similar services in corresponding fire or law enforcement employment. 

• The average consumer prices for goods and services, commonly known as the Consumer 
Price Index. 

• The peculiarity of requirements of employment, including, but not limited to, mental, 
physical, and educational qualifications, job training and skills, and hazards of 
employment. 

28 Code of Civil Procedure section 1299 .6, subdivisions (a) and (b ). 
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• Changes in any of the foregoing that are traditionally taken into consideration in the 
determination of matters within the scope of arbitration. 29 

The panel then delivers a copy of its decision to the parties, but the decision may not be publicly 
disclosed for five days. The decision is not binding during that period, and the parties may meet 
privately to resolve their differences and, by mutual agreement, modify the panel's decision. At the 
end of the five day period, the decision as it may be modified by the parties is publicly disclosed 
and is binding on the parties. 

The Commission did not make a finding on the County's proposed activities and the test claim 
statute does not expressly require the attorney, staff, agency panel member, governing board, or 
negotiator to consult prior to the issuance of the award or regarding the award. However, staff finds 
that the proposed activities are reasonably necessary to perform the mandated activity to participate 
in the arbitration process and are reasonable methods of complying with the mandated program. 
Without consulting with any of the parties identified above, there is no way for the County to 
determine if by mutual agreement, the panel's decision can be modified before the end of the five 
day period or if the panel's decision will be binding. Therefore, staff recommends approval of the 
County's.additional proposed activities, as modified by staff. 

- .·. .. 
· Staff Recommendation 

Staff recommends that the Commission adopt the Draft Parameters and Guidelines, as modified by 
claimant, staff, and Department of Finance (beginning on page 19), and allow reimbursement for 
the most reasonable methods of complying with the mandate. 

Staff aiso recommends that the Commission authorize staff to make any non-substantive, technical 
corrections to the parameters and guidelines following the hearing. 

29 Code of Civil Procedure section 1299.6, subdivision (c). 
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Attachment 1 

Chronology: Collective Bargaining Process, Mediation, and Binding Arbitration 

July 2000 

November, 
December, 
January, 
February 

Jan. 16, 200 l 

February 20, 
2001 

March 

April 17, 2001 

... . 

" 

April 17 - May 
22 

Napa County begins collective bargaining process with Deputy Sheriff's 
Association. 

Mediation - four occasions 

During mediation, the DSA requested economic issues be submitted to binding 
arbitration. 

County consulted with other agencies; the County's Human Resources 
Director met with legal counsel. 

Last day of mediation ... 

County designated its Human Resources Director as its partisan panel 
member; DSA designated its panel member. 

Discussions between the County's Human Resources Direqtor and legal 
counsel, the County planned Its approach in participating in the joint selection 
of the neutral arbitrator. 

County and DSA jointly designated impartial chairperson. 

Parties met with arbitration panel 

• Identified the disputed economic issues 

• Established hearing timetable for e~c~ange of requested information, 
exhibits, witness lists 

• Agreed on hearing dates . 

Parties settled on two economic proposals on retirement and dental benefits. 

Parties conducted discovery and exchanged documents as agreed to with the 
arbitration panel. 

Responses to discovery requests involved staff time and resources from the 
Human Resources Division, County Executive Office and Auditor-
Controller's Department. County also incurred costs for legal counsel, both 
in-house and retained outside counsel. 

County searched for and retained expert witnesses to analyze the fiscal impact 
of proposed economic issues on the County and its ability to pay, as well as to 
study the comparability of the County's economic proposals to similarly 
situated agencies. 
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May 17 

May22 

September 
2001 

Expert witnesses developed analytical studies and prepared for testifying at the 
arbitration hearing with the assistance oflegal counsel. 

General witnesses were also identified and prepared for testifying about 
County budgets, revenue and financial commitments. 

Legal counsel drafted county's last best final offer for submission after 
consulting with the Board of Supervisors. 

(5 days before hearing) Parties submitted last best final offer from 
negotiations. 

Parties participated in hearing- 3-days 

Legal counsel, staff, expert and general witnesses. 

At the direction of the arbitration panel, County through its staff and legal 
counsel prepared the submission of additional written evidence and closing 
briefs. 

Panel selects the party's last best offer on each disputed economic issue that 
most nearly adheres to specified factors under CCP 1299.6. 

Panel issued its decision. 

5 Days later, binding decision was made public by the county. 
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Hearing; June 26, 2008 
J ;/lmandates/200l/O1 tc07 /PsGs/FJN ALPS GSDRAFT060408 

FINAL DRAFT PARAMETERS AND GUIDELINES, 

AS PROPOSED FOR MODIFICATION BY CLAIMANT 

AND MODIFIED BY STAFF AND DEPARTMENT OF FINANCE 

Code of Civil Procedure Sections 1299.2, 
1299.3, 1299.4, 1299.5, 1299.6, 1299.8 and 1299.9 

Statutes 2000, Chapter 906 

Binding Arbitration 
01-TC-07 

Reimbursement Period: January l, 2001, through April 30, 2003 

I. SUMMARY OF THE MANDATE 

On March 29, 2007, the Commission on State Mandates (Commission) adopted a Statement of 
Decision on the Binding Arbitration test claim, finding that the prior Statement of Decision 
adopted· on July 28, 2006, was contrary to law, and, in applying the appropriate law to the test 
claim, the test claim statutes mandate the following activities: · 

I. Selecting an arbitration panel member (Code Civ. Proc. § 1299.4, subd. (b)). 

2. Submitting the last best final offer of settlement to the arbitration panel (Code Civ. Proc. 
§ 1299.6, subd. (a)). 

3. Once arbitration is triggered under Code of Civil Procedure section 1299.4, the following 
activities required by the arbitration panel or to participate in the arbitration process: 

a. Meet with the arbitration panel (Code Civ. Proc. § 129.~.5, subd. (a)). 

b. Participate in inquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)). 

c. Participate in mediation (Code Civ. Proc.§ 1299.5, subd. (a)). 

d. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)). 

e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. § 1299.5, 
subd. (b)). · 

f. Respond to or make demands for witness lists and/or documents (Code Civ. Proc., 
§ 1299.8). I 

g. Make application and respond to deposition requests (Code Civ. Proc., § 1299.8).2 

h. Conduct discovery or respond to discovery requests (Code Civ. Proc., § 1299.8).3 

1 Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2). 
2 Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05. 
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The Commission found that these activities constitute a "program" as well as a "new program or 
higher level of service." Furthermore, the Commission found that the activities impose "costs 
mandated by the state" within the meaning of ruticle XIII B, section 6 of the California 
Constitution, and Government Code section 17514. 

II. ELIGIBLE CLAIMANTS 

Pursuant to Code of Civil Procedure section 1299.2, any city, county, and city and county 
employing firefighters and/or law enforcement officers, as defined in Code of Civil Procedure 
section 1299 .3, that incurs increased costs as a result of this reimbursable state-mandated 
program is eligible to claim reimbursement of those costs, except a city, county, or city and 
county governed by a chruter that was amended prior to January l, 2001, to incorporate a 
requirement for resolving employment disputes via binding arbitration (Code Civ. Proc., 
§ 1299.9, subd. (a)). 

III. PERIOD OF REIMBURSEMENT 

Government Code section 17557, subdivision (e), states that a test claim shall be submitted on or 
before June 30 following a given fiscal year to establish eligi)Jility for that fiscal year. The test 
claim was filed on October 24, 2001, establishing eligibility for fiscal year 2000-2001. However, 
the operative date of the test claim statutes, as enacted by Statutes 2000, chapter 906, is 
January I, 2001. Moreover, the test claim statutes were declared unconstitutional by the California 
Supreme Court on April 21, 2003. Therefore, the reimbursement period for costs incurred 
pursuant to Statutes 2000, chapter 906, is limited to January 1, 2001, through April 30, 2003. 

Actual costs for one fiscal year shall be included in each claim. Pursuant to Government Code · 
section 17561, subdivision (d)(l)(A), all claims for reimbursement of initial fiscal year costs 
shall be submitted to the State Controller within 120 days of the issuance date for the claiming 
instructions. 

If the total costs for a given fiscal year do not exceed $1,000, nq reimbursement shall be allowed 
except as othe!'Wise allowed by Government Code section 17564. 

IV. REIMBURSABLE ACTIVITIES 

To be eligible fo~ mandated cost reimbursement for any fiscal ye.at, only actual costs may be 
claimed. Actual costs are those costs actually incurred to implement the mandated activities. 
Actual costs must be traceable and supported by source documents that show the validity of such 
costs, when they were incurred, and their relationship to the reimbursable activities. A source 
document is a document created at or near the same time the actual cost was incurred for the 
event or activity in question. Source documents may include, but are not limited to, employee 
time records or time logs, sign-in sheets, invoices, and receipts. 

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost 
allocation reports (system generated), purchase orders, contracts, agendas, training packets, and 
declarations. Declarations must include a certification or declaration stating, "I certify (or 
declare) under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct,'' and must further comply with the requirements of Code of Civil Procedure 
section 2015.5. Evidence corroborating the source documents may include data relevant to the 

3 Incorporating by reference Code of Civil Procedure section 1283.05. 
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reimbursable activities otherwise in compliance with local, state, and federal goverrunent 
requirements. However, corroborating documents cannot be substituted for source documents. 

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable 
activities identified below. Increased cost is limited to the cost of an activity that the claimant is 
required to incur as a result of the mandate. 

A. Selection of Local Agency Panel Member and Neutral Chairperson 

1. Select an arbitration panel member, which includes attorney, staff and negotiator time 
to research potential members, and prepare for the selection, 

2. Brief the panel member, which includes panel member, attorney, staff, and negotiator 
time. 

3. Vet and select a neutral arbitrator which includes attorney, staff and negotiator time to 
research potential candidates for neutral chairperson. (Code Civ. Proc. § 1299.4, 
subd. (b), subd. (c), § 1299.8.) 

· 8. Arbitration Process.(includes agency panel member, attorney, staff, and negotiator time) 

Once the arbitration is triggered under Code of Civil Procedure section 1299.4, the scope of 
which is defined in Code of Civil Procedure section 1299.3, subdivision (g), the following 
activities are reimbursable to partiCipate in the arbitration process and when directed by the 
pan6!:-·~.: 

1. Prepare for and meet with the arbitration panel in open or closed session, either jointly 
or separately. (Code Civ. Proc.,§ 1299.5, subd. (a)). 

2. Submit the last best final offer of settlement to the arbitration panel, five days before 
the hearing, or as may be mutually agreed to by the parties. 

3. Conduct discovery or respond to discovery requests, which includes time to research, 
. prepare to make or respond to requests, gather responsive documents, and meet with 

witnesses and others to obtain responses or responsive documents or discovery requests 
and draft and serve responses or discovery requests. (Code Civ. PrlJC:, § 1299.8.)4 

4. Prepare for. respond to, and participate in inquiries or investigations Code Civ. Proc.-, 
§ 1299.5, subd, (a)), · ··· · · · -

+:-5. Respond to subpoenas and subpoenas duces tecum, which includes time to prepare to 
respond to subpoenas, gather responsive documents, meet with witnesses and others to 
obtain responsive documents draft and service responses. (Code Civ. Proc., § 1299.5, 
subd. (b).) 

6. Respond to or make demands for witness lists and/or documents, which includes time 
to research, prepare to make or respond to demands, gather responsive documents, and 
meet with witnesses and others to obtain responses or responsive documents or demands 
and draft and serve demands or responses. (Code Civ. Proc.,§ 1299.8} 

4 Incorporating by reference Code of Civil Procedure section 1283.05. 
5 Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2). 
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7. Prepare for arbitration panel hearing(s) vet, select, and prepare expert and general 
witnesses. 

8. Make application and respond to deposition requests, which includes time to research. 
prepare to make or respond to requests, gather responsive documents. and meet with 
witnesses and others tci obtain responses or responsive documents or requests and draft 
and serve responses or requests. (Code Civ. Proc., § 1299.8.)6 

9. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)). 

10. Consult with the panel, either jointly or separately prior to the award. (Code Civ. 
Proc.,§ 1299.5, subd. (a).) . 

11. Consult with local agency panel member, board of governors, negotiator, attorney, or 
staff regarding the award. (Code Civ. Proc.,§ 1299.5, subd. (a).) 

12. When directed by the panel: 

(a) Submit updated last best final offer of settlement to the arbitration panel, 
including time to prepare for and redraft the last best final offer, and time for 
consultation with governing board. (Code Civ. Proc. §1299.6, subd. (a).) 

(b) Prepare for and participate in mediation (Code Civ. Proc. § 1299.5. subd. (a).) 

(c) Prepare and file closing briefs. (Code ofCiv. Proc.,§ 1299.5, subd. (a)/ 

C. Non-Reimbursable Activities 

The following activities are not reimbursable: 

1. train agency management, counsel, staff and members of governing bodies regarding 
binding arbitration; 

2. restructure bargaining units to accommodate binding arbitration; 

3. perform discovery activities, as set forth in Code of Civil Procedure sections 1281.1, 
1281.2 and 1299 .8, when such activities are engaged in outside the binding arbitration 
process triggered by Code of Civil Procedure section 1299.4; 

4. collect and compile comparability data, handle two track negotiations or participation 
in mediation, when such activities are engaged in outside the binding arbitration 
process triggered by Code of Civil Procedure section 1299.4; 

5. negotiate with the employee organization representatives based on the arbitration 
panel's award, pursuant to Code of Civil Procedure section 1299.7, subdivision (a); 
aR4 

6. litigate interpretation of the test claim statutes; and 

7. fee and mileage of a witness subpoenaed solely upon the determination of the neutral 
arbitrator. 

6 Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05. 

7 Incorporating by reference Code of Civil Procedure sections. 
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V. CLAIM PREPARATION AND SUBMISSION 

Each of the following cost elements must be identified for each reimbursable activity identified 
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must 
be supported by source docwnentation as described in Section IV. Additionally, each 
reimbursement claim must be filed in a timely manner. 

A. Direct Cost Reporting 

Dfrect costs are those costs incurred specifically for the reimbursable activities. The following 
direct costs are eligible for reimbursement. 

I. Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job 
classification, and productive hourly rate (total wages and related benefits divided by 
productive hours). Describe the specific reimbursable activities performed and the hours 
devoted to each reimbursable activity performed. 

2. Materials and Supplies 

Report the cost of materials and supplies that have been consumed or expended for the 
purpose of the reimbursable activities. Purchases shall be claimed at the actual price 
after deducting discow1ts, rebates, and allowances received by the claimant. Supplies 
that are withdrawn from inventory shall be charged on an appropriate and recognized 
method of costing, consistently applied. 

3. Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities. If the contractor bills for time and materials, report the number of hours spent 
on the activities and all costs charged. If the contract is a fixed price, report the services 
that were performed during the period covered by the reimbursement claim. If the 
contract services are also used for purposes other than the reimbursable activities, only 
the pro-rata portion of the services used to implement the reimbursable activities can be 
claimed. Submit contract consultant, expert witness. and attorney invoices with the claim 
and a description of the contract scope of services. 

4. Fixed .A.ss.ets ~d· Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 
necessary to implement the reimbursable activities. The purchase price includes taxes, 
delivery costs, and installation costs. If the fixed asset or equipment is also used for 
purposes other than the reimbursable activities, only the pro-rata portion of the purchase 
price used to implement the reimbursable activities can be claimed. 

5. Travel 

Repo11 the name of the employee traveling for the purpose of the reimbursable activities. 
Include the date of travel, destination point, the specific reimbursable activity requiring 
travel, and related travel expenses reimbursed to the employee in compliance with the 
rules of the local jurisdiction. Report employee travel time according to the rules of cost 
element A. l, Salaries and Benefits, for each applicable reimbursable activity .. 
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B. Indirect Cost Rates 

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than one e 
program, and are not directly assignable to a particular department or program without efforts 
disproportionate to the result achieved. Indirect costs may include both (I) overhead costs of the 
unit perfonning the mandate; and (2) the costs of the central government services distributed to 
the ottier departments based on a systematic and rational basis through a cost allocation plan. 

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in 
the Office of Management and Budget (OMB) Circular A-87. Claimants have the option of 
using 10% of direct labor, excluding fringe benefits, or preparing an Indirect Cost Rate Proposal 
(! CRP) if the indirect cost rate claimed exceeds 10%. 

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in 
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital 
expenditures and unallowable costs (as defined and described in OMB Circular A-87 
Attachments A and B). However, unallowable costs must be included in the direct costs if they 
represent activities to which indirect costs are properly allocable. 

The distribution base may be (I) total direct costs (excluding capital expenditures and other 
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and 
wages, or (3) another base which results in an equitable distribution. 

In calculating an ICRP, the claimant shall have the choice of one of the following 
methodologies: 

l. The allocation of allowable indirect costs (as defined and described in OMB Circular 
A-87 Attachments A and B) shall be accomplished by (1) classifying a department's 
total costs for the base period as either direct or indirect, and (2) dividing the total 
allowable indirect costs (net of applicable credits) by an equitable distribution base. 
The result of this process is an indirect cost rate which is used to distribute indirect 
costs to mandates. The rate should be expressed as a percentage which the total 
an1ow1t allowable indirect costs bears to the base selected; or 

2. The allocation of allowable indirect costs (as defined and described· in OMB Circular 
A-87 Attachments A and B) shall be accomplished by (1) separating a department 
into groups, such as divisions or sections, and then classifying H1e division's or 
section's total costs for the base period as either direct or indirect, and (2) dividing 
the total allowable indirect costs (net of applicable credits) by an equitable 
distribution base. The result of this process is an indirect cost rate that is used to 
distribute indirect costs to mandates. The rate should be expressed as a percentage 
which the total amount allowable indirect costs bears to the base selected. 

VI. RECORD RETENTION 

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual 
costs filed by a local agency or school district pursuant to this chapter8 is subject to the initiation 
of an audit by the Controller no later than three years after the date that the actual reimbursement 
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no 
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the 

8 This refers to Title 2, division 4, part 7, chapter4 of the Government Code. 
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time for the Controller to initiate an audit shall commence to run from the date of initial payment 
of the claim. In any case, an audit shall be completed not later than two years after the date that 
the audit is commenced. All documents used to support the reimbursable activities, as described 
in Section IV, must be retained during the period subject to audit. If an audit has been initiated 
by the Controller during the period subject to audit, the retention period is extended until the 
ultimate resolution of any audit findings. 

VII. ·OFFSETTING REVENUES AND REIMBURSEMENTS 

Any offsets the claimant experiences in the same program as a result of the same statutes or 
executive orders found to contain the mandate shall be deducted from the costs claimed. In 
addition, reimbursement for this mandate from any source, including but not limited to, service 
fees collected, federal funds, and other state funds, shall be identified and deducted from this 
claim. 

VIII. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parameters and guidelines from the Commission, to assist local agencies 
and school districts in claiming costs to be reimbursed. The claiming instructions shall be 
derived from the test claim decision and the parameters and guidelines adopted by the 
Commission. 

Pursuant to Government Code section 17561, subdivision (d)(l), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, based upon parameters and guidelines adopted by the Commission. 

IX. REMEDIES BEFORE THE COMMISSION 

Upon request of a local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized state agency for 
reimbursement of mandated costs pursuant to Government Code section 17571. If the 
Conm1ission determines that the claiming instructions do not conform to the parameters and 
guidelines, the Commission shall direct the Controller to modify the claiming instructions and 
the Controller shall modify the claiming instructions to conform to the parameters and guidelines 
as directed by the Cornmis"sion. · · · ·· -···- ···-· · 

In addition, requests may be made to alllend parameters and guidelines pursuant to Government 
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2. 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 

The Statement of Decision is legaliy binding on all parties and provides the legal and factual 
basis for the parameters and guidelines. The support for the legal and factual findings is found in 
the administrative record for the test claim. The administrative record, including the Statement 
of Decision, is on file with the Commission. 
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Exhibit A 
STATE OF CALIFORNIA ARNOLD SCI. 

COMMISSION ON.STATE: MANDATES 
BEIO NINTH STREET, SUITE 300 

•

RAMENTO, CA 95814 
NE: (91 ~) Bf,!~.10!~~2 

(B1 6) 446-0278 . . 
E-rnall: osmlnfc@oam~a.gov 

• 

M~y 10, ~007.: ... ·.·'· . " 

- · Mr. A:11ari Burdick:: ·· 
M.AXJMUS 

· 4320 Auburn Blvd., Suite 2000 
Sacramento, CA· 95841 · 

· Ms. Jacq~~ M'.-Gong • · · 
Counfy ofNapa · · . 
1195 Third Street; Suite 30.l 
Napa, CA 94559 

And Affected State Agencies and Interested Parties (see enclosed mailing list) 
. -

Re: Ad'opted Statement of Decision and Draft Parameters and Gii:ig.~line}i· . 
. Binding Arbitration~ 01-TC-07 

Code of Civil Procedure, Sections 1281.1, 1299, 1299.2; 1299.3 
1299.4, 1299.5, 1299;6, 1299.7, 1299.8, and 1299.9 
City of Palos Verdes Estates, Claimant 
County ofNapa, Co-Claimant · 

Dear Mr. Burdick and Ms. Gong: · 

The Commissfonon Stat,e Manila.tea adopted the attached Stateme~t" ~fDecision on · 
March 29, 2007·. State law provides that reimbursement, if any, is subject to Commission ... 

· approval ofparameters ap.d guidelines for reimbursement of the mandated program, appro\'rill: of 
a statewide cost estimate, a specific legislative appropriation for such purpose, a timely-filed 
claim for reimbursement, and subsequent review of the claim by the State Controller' I;! Office. 

Following is a description of the respon.Sibilities of all parties and of the Commission during the 
parameters and guidelines phase, 

• Draft Parameters and Guidelines. Pursuarii to California Code of Regulations, 
title 2, section 1183 .12 (operative September 6, 2005), the Commissfon staff is expediting 
the parameters and guidelines process by enclosing draft parameters and guide1:izies to 
assist.the claimant. The proposed reimbursable activities are limited to those approveq in 
the Statement of Decision by the Commission. 

• Claimant's Review ofDra.ft Parameters and Guidelines. Pursuant to California Code 
of Regulations, title 2, section 1183.12, subdivisions (b) and (c), the successful test . 
claimant may file modifications and/or comments on the proposal with Commission staff 
by June 11, 2007, The claimant may also propose a_ reasonable reimbursement 
methodology pursuant to Government Code' section 17518.5 and California Code of 
Regulations, title 2, section 1183 .13. The claimant ia required to submit an original and 
two (2} copies of written responses to the Commission and to. simultaneously serve 
copies on the state agencies and inter[;:sted p~es on the mailfu.g list. 

• State Agencies and Interested Parties Comments. State agencies and interested parties 
may submit.recommendations and comments on staff's draftpropos,,al and the claimant's 
modifications and/or comments within 15 days of service·. State agencies and interested 
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. ' 
·,,. .. 1 

. parties are required to submit an original and tWo (2) copies of written responses or . 
rebuttals tp the Com.mission and to simultaneously serve copies on the test claimant; ·state.. . 
'agencies, and interested parties on the mailing list .The claimant and other interested 
parties may 8ubmit written rebuttals. (See Cal, Code-Reg;s:, tit. 2, § 1183.11.) ".. . 

. • · Adoption of Parameters and Guidellues . ."After review of the draft par~eter~ ~d " 
. , . giiidelliies Euid Bn cbnurients, Co:i;nmission ~\wi recommend thei ·adopti9n of a:ii · .· . 

. . amended, modified, or ~upplen:i.e$<:l.; xersi,on .of.staff' B draft parameters and gajd®.!le.s~'_ .. , 
(See Cal. Code Regs., tit. 2, § 11,83.14 .. ) · . . · · . . · · . 

Please contact: Nancy PattO~ a.t.(916) 323-3562 if you have any questi.ons1 

... 

". 
..;h . 

. ~-~ -
", 

;. ~ .. 

~· ·"' 

.. 
. . .. . 

" . 

• 
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BEFO:i;tETHE 

_ COMMISSIOl\T ON STATE MANDATES _ 

. . STATE OF CALIFbRNIA . . ... 
.. 

. . Case No;: 01-TC-ci7 . IN RE RECONSIDERATION ·aF PRIOR 
.. · ·FINAL DECISION: ·. · .. :. · .. · · _ · : · · . · iltnatrii ArbttrtlticiH: · 

Code of Civil Procedure Sections 12Bl.l, 1299, 
i2~9.2,,1299.3, t7~9.4, ·1299.5, 1299.6, 1299.7~· 

· 12.99-.8, and 1299':9; · · 

Statutes 2000, Chapter '9()6 .. 
. . . •' . 

Filed on October 24, 2001, by the City of. 
-Palos Verdeis E~a~s, Claimant;joiJ:?.ed by 
County of Napa; C0:.o1aim8rit on .. , . · 
January 23, 2007. : 

ST~rE¥ENT OF DECISION PURSUANT 
TO'G9~.CODE'$:$C'.TION 17500 
ET SEQ.; CALIPO~,yObE d~.' -
REGULATIONS, TITLE2; DMSION 2, 
CHAPTER2,51 ARTI9J .. E7·. 

,. j • ' . 

_ (Adf!P_~etf o~ March 29, 2007). . _ 

·, .. 

i . . -

_!,,.: •-' I ' ' - . 

• Pa,ge 7.0 - c_orrected a referr;:nce to the July 28, 2006 hea,ring, which preVi.ously 
refle9t~ll the origimil fieatlrii' date ~correCtly·as Jilly 25, 206.6. -' ' · .: · 

.t·. ·.·' .'.. .. • t ' • 

". .. 
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BEFQ~T.HE 

· COMfyfl;SS~QN ON ST~~ ~ATES 
' ' 

. . . · STATE OF CAtIFORNiA . 
. . ' .: . . , ' ' . . : . ·. 

· .. · ... '• . , . 

. '. Cas~ No.:. Ol~TC-07 . . ·IN RB· RECONSIDERATION OF PRIOR 
FINAL DECISION: . . 

'1 f • < :· ~ 

Co~ of Ci".ll Prooed~~ S,eqtionsJ78l.1, 1299, · 
1299.~, 1299.3 ... 12~..9.4, 1~99.5, 1299.6., 1299.7, 
1299.8, and t~9!t9::., " . .· ~ 

Statutes 2000, Chapter 906. 

j • • • 'l ~-' 1 . •;,. 

Filed on October 24, 2001 by the City of· 
Palos. Verdes Estates, Claimant; joined by 
Co)l!lty ofNapa, Co-claimant on · 
Jan 23, 2001 .. 

Binr:fing Atbitration · . 

... ... . . 

STA~ OF nE:cisION Ptmsu.ANT 
TO GOVERNMENT CODE SECTION 17500 
BT SEQ.; CAJ..WORNJ.A COBJ? OF, . 
REGULATIONS, TITLE 2, DMSION 2, 

· CHAPTER 2.5, ARTICLE 7 
''·. 

. L! . !i.i!' ..... ~Lii. 

(Adopte4 on ),larch 29, 20Q7) 

T1le bQriim-W&o~. 01f~ ·~a~8~i("¢~.~ici~") li~!if1· ·. · 1 a·~¥4e~ ~e·~~~et@~m ·or 
.. thiste~1o1ijirrllWJi!iii1tt~%gtilllffy:~~a\l1~4.:~~~'1ii,,g"cH1:d~'·:: .. ~ .. ~:~~u?tli~~~~tq~'li-bm: · 

MAXIMUS and Judy Smith from Cit{Cft'P'id~tet&'~ '.B&ms•·~Sli'lld'·oil. '6~:clf61.'~miint 
Japq~Jipe·M:'.Glp!lg .. fro~ 0.~ynty tjf'.Napa::~ppe~eP: q~:behalfofi,co.~cl~t. Do~cFerebee 
aild Carla Castaneda appeared on behalf of the Department of F~e. . · : .1 ·· · • · · 

The l~w iqipli,cp,:t:!h~ to .th~ .co~!iioP,'.~. d¢ennhw#.~ll o.f.. a ~lm~.~'p~~ .. .mte-i;nan.~~d 
program¥ !jlii~leX;rrr B, s~ction;6ofthe C~ornia Consti:tuti9n, Oov~~tCode s~ctions 
11500 et ·ai4:, i!Siih·e1ated;Ci8Se1'faw. : :· .. -· • :: .. . ,. · ~ 

The Co~,i~·~o~ ~~d ~ ~ m.1alysi.§~Btthe he~~ by a·eup~Jorio/ xote oti.Y'""O tQ' . 
chaiige 'tpe~fior filiS1 deoiSioO:Sdop'tea on JUly 28; 20'06,"md to patfililly approve till$ test claim. 

Summary of Findings 

This is a reconSi'defirti~ri ~f:· ~~~9.~~ ~ de~w.i9~ ~t ~~ ~d~Rmit~ o~ 1mr. f,$, ~OJJ(i.:\9.. deny the 
Biruli.ng Arbitratio.n test 'claim. Government Code sf?c'ti.on 17·559 ~·section: 1188.4 of the · 
Commission's regulations provide authority for this action. A sU.perrila.jori.ty of five affirmative 
votes is required to ch.enge a prior final decision. . . . 

The Binding ArbitratiQ.n sf.al:ines, iii:~. context of improving ~~or, ·i:elatioils betwe~ lo~!il 
agencies end their law enforcenieiit o:ffic!n"s end ~:figi1:ters,.'pro:vide tluj.ti, w~~ .an .. ii$ass.e iil. 
negotiations has been declared, ahd if th!! employee organization so requests, the parties would 
be supjec~ to binding arbitration. The test claim statutes were effectfve o.n Jan'uary 1, 2001, but 
were declared unconstitutional by .the California Sup~eme Court on April 21, 2003, as violating 
the "home rule" provisions10f the Califon$. Constitution.· • 
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In.the original test_i;la.im. the e1ei7eet City of Palos Verdes Estate's sol.lghtreimbursement,for · 
employ.ee epp:i.perise±io:o co~·- 'Pie .Oolilllllia~ion's.prior g~ei~ioato denytb,e te~-Plaim·w~ . , 
based on. case law holrung tMt addit:iop.al costs alonf).for.~~oree·Qompensati.on aild·Utig:a,'P:pA 

. in the absence of.some incre11Se in the acfual leyel or.quality of ~ovemmentaJ services provide4 
to' th~ 'pti~·no.: .cio"ttot'cloiistlture a neW pi:ogtam o~·hlgJ;iiir le_v$!. o!.'~e~i_c_e_; . M'.cl~'&y~; p~ce sttikes' . ' 

. . _by .law eDfot8¢D.ent o:ffic~ anfftrre 86zyices-p~dhll,el l!te prolUbitelftiy-Jay.r~ ~e.CominiSsion, . : · _· 
. found thB.t no successful aigunreni ~oul4, p_e m~de_ -~ th6' test cl~ statut~~ affeet_ la~.... . . ' ": '1 . 

enforc~ent qr-firefighting· ~cirvice fo·the·public. '-' ·. ··· " · · " ·· · · · " ·:" ~' · · · ·:_ · 

Hoire:vei:, the test claiii:i w~ .iiioaIBed at the 1i.t1y ·zs, 2Q.p6 hlfantiifto wlthtltaw the -: ---_ . ; 
rebhbmsen:ient req'ue~ff~t ~~pfoy~_e' Ccii;D.pei:µlatlon al{d:foi' llti¥,~#.ri& tb:e co~tilti'd~io/.: of the 
test ~l~W, _tl:atm¢s·:· Te!!tfmol;lf ~ ~so' pi'.ovich,_d at the ~e~g th&;: ~en.if ~s ·by' public 
saffitv ~~~6~el aj"e il!eg% !liri}~es.d9 Sfil1 ocq~: in tile, les1fobVio~. {.6F?i of ''l:!l~ !Ju'.'. _or 'Vi~ 
oili~ m.gffi6'&; Tiiti!; 1:he' Coliiliilssioti reootiiiidere·a the claim in uiffi 'bf' the modificm±an and 
analyzed.the activities expressly required by the test claim.statutes. 

-The Commission, on reconsideration, finds th.at the. Statement of Dec~ipn- adop~d:\dh . · 
July ~8,--~00~,-.Wca!! PQP.tJ:~.tq_ l.Q,w_. Tb.~-Cq~siA:i:J: further finds ~.t.Q.e·it!'~ cle.j~ ~~teli . 
mantle,~ _o~-actiid.~~~· conil#~~ !1, ''p~~'·''-~, y.r~ ~ _ti:.t\ne,w PWgt~ ei::h(~her,ley~ ·of · 
servi,c~.~~111'1,cliijlijo·~po_~_e1 "cciE!til mm~ll l>Y- the_ st¢e" withiri. thC;'I$~: of erticie JGIIl B~ · 
S!'Jction 6 ofthe CEiliforiiia Constitution and Goveiru:iient Code section 17514. Because tb,etest 
cla.im,_,m __ ;t:u.te~·W!iSre 4~climid unccim1tj.µrti0It!!l on __ April._'. '.21.-:Z00.3_, however, the reimqµrs,(;'11'.l,'\_~nt 

eriod.'is 1:hl\t"ea +r.'t:""·, · 1 2otl1:'ti:iro.1.-t:"x .:1 20-:2·ati·r·. · · ·r-. ... · '"· -.. · p - ' ~ --;•'1-f ~a,i:l..l,Ullj' ' . . -~. l?1t-1t--" ' ' __ ,,. . ---- ' . ; "· , , _ .' · · .. , , • , ; . ,s. . • ~ .'. ., i.: : . , ~ ;,.1 .,;;(.. , .'· •1 • , 

On _Jari:~~s.1:Z0©7, ~~ C~iJAtf,,pf:Napajo4J.elil:fW1W·cle.ifflt:imt·oJ:!!:tbilit~~~ .pur~t:to 
Califqrn!arQ1>.ii~,:Qfitegw~()nBi :titj~-~1 ~~titipi:i, 11~3, sµpmyj.sicin (h)N¢d :l>r~Vid,~d a..4@c~gn_. · 
si d;u-Qder '6J:iB1-i-U;.Qf. '" · o iW f' - . ·-. cim'ed.' · -re-~1t .f ... ,,.e te f-01 .. ~..:._...+ .. +:..tes The gne - . .P ... ~4'- .• ,_Pel'J'\IW. l,)J.IJg~g~l4, .. -._ , ... M~ .11"'1 o l:AA •. ia. -~!'~"" __ • 

County deci~ed~ .,l:ij pas~~~ o~·te~·olaim/StatiJj;is a,ndr.4~g·Jthe remib~_em~t. 
period~of-1-a,n~ .1; 2QOf1 tiJi:tjJ@iJ~WU ~O; 2.bo~, the G9i.µi,tj·did 6ti.gage-4n:'iiuijng ititerest · . 
arb~~pn»Wi,jih thQ'N° apa Co1,1D.tji,1Deputy1 Sheri:f't!I' ~s9cla.tio:IJ to the· tina1 ~Ward :of~ de.cision by 
the ~biiratl0np1mel .. The Oo'ilnfy-asserts tliat.tlie costs to engage in-tblli'pri:icess eiceed~cl.-$10;090. 

BACKGROUND 
Jurisdiction on Reconsider.ation 

'·~ ' '' . 
c:tovernment ~ode ~ection 175~~l i~b.!U~jon (~)~ ~~ta .. tqe c?~-~q~;1.7Vi-thln, ~~tog· 
timeframes, discretion to recons1Cter_a pnor µnal dects10n. ThB.t section states ~e following: 

The commission may order a reconsideration GJf ail or part of a test claim· or 
incorrect reduction claim oli'pe'tition ofEiny party, ·-'r.he'pewer to order a; · · · 
reconsideratioij ~r; ~7n\], /li.itF!!~ qlaim, ru;i;:~ki,x:i, s;hall e~jre. ~ q ,~}.'~;$r :th~· _ . 
statement of ~1Slo1tis delivered dt mai1ed to the cle_1ment If e:dditioP..al. tµn~ ts 

·needed to eve!tilrte a-petl.tlotl:fbr recons1d.etation filed j:ltlor to thg-e>2pitiilion of the 
30-day period, the .coipmisis.ion m1ty gt'E\llt a $.y of th.e!t.~xpµ:~PJ;1.Jo'.!'.·UO more· 
than 30 days, ~~lely ~o;r .. the_p~ose 9.(~~~dering ~ petiti9;i, )f n12 -~tion is 
taken on a petition w:tthin the time allowed for orderlri.g'reconsideraifon, the 
petj.tion shall be deemed_ denied. 

-. 
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Binding Arbitrqtion .Test Claim ,. 
. •• . . . • I I ' ; . I, ' 

In the ·ooiitext.Of.1l~Cir rel~ti_(j:ri.S' between:·l~oel public· agencies and'tlleit: iaw 'enfqt,c~i:nent offi.cer.s 
and fu!efigb.~11. tlill. teSt;·clai#i: 'Btajlites proVide· tba;· .whete an impajl'se ·m n.ego~ciw·~ ·be.~o: · .. 
declared; arliHf. the employ-oe~dfgatii!iirtiori SO'rei:{Uesfs, the parties Wowd:be '~ect>tm:@mtlin.g: . 
arbitra:fion;. · - · 

Since 1968 ld~af"ii'bli6 .. ;;bti.6 "i~or r6iatio .liave b"Afi · o·~~~ b ·:th.~ ,t..1-,.:. • · ~"'.'A'ltl .. .,_Brhwn ' P '410 Y ~· ~ · · ·'"!""1 ... s: ·:tr·~.,. Y ... •v+~· ·1~~ ... · 

'Aot.8 The act requires local ElgeJ:lCies tb·gi-af1.t empioy6e~~llie'rightfu s.e!J~6rg@filzafi'C1n;to for:oi, 
join or a$sist·'lii:bot obganiziiti~itii; ·aild td'"'~seli6grle'Van6ei~ ·'illi'<f~_qofuif;'ende[i&iis.#§g~~' •. 
wagesi.'~~ea~: h6~;1~~~0,~l#$ ".6~tl<)¥:?O ~· go;v,~~:Q:\idr .. :.~~~ Supff;Ine· 
Court 1i8s1irt;o0~d 6at'i~~ 'ila~ wB.WM fot<plili>liciettipJ~e~s~' mlk'-O.~tefs~>O,t~'lfeen -.i 

detertilip:ed:tliat_~e:wBt1k~'fiprige-.po!iesif¢:.;mminent ~at ~ publ,i9· iieaJ.th~or•safety ,9:.. · 

Employees t>f:fi.re· li~8tbhefi.tii ancHire is~ce!lihowevet,· Eitjl·BP.~9ifit!llly dBT;i~d tlitHlgP-t.tb _ 

· =~r~~:C;:ft!!,fl~~:!:;::~;:n;!~~!~r~:::sJ~i~=:~~c~:; 
workstoppagesareperseillega1.1

l ,1. •"'. · · 

1 Cal,ifornia Code of Regulations, title 2, section 1168.4, subdivisio#'(b)'. · ·. 
2 Califoriliu. Cc;i~e·of"~~ci~1'.titie 2, ·sectio~.-UBB.4, ~bdi~,o? Cf,) ... 
3 Ibid. . . ' 

4 Callromia Cod~ of·lw~~tfons; title 4,.sectio~ i l88.,4';:euh,di~~·i9n (g). 
5 Califotnia Code·of'l,te~ons, title 2:, section' fi&~A. ~l:ldifui6h (g)(l)~). · 

. 
1 

' ' · • •'' I ! , ·· ' • ·· ~ • •,FI i :J' 1 , • r ',' 

6 Califonll,. Co.de or'~~cins1 .tiile 2, section liBB.~4, subdivi_elo,n:(g)(l)(C, .. 
7 California Cbde•ofR.egiil.B.ti6tlB, title 2, section 1188.4, subd.iviili.otc(g)(2). 

' •1ll '. .r · ··,1 . • .: • ,, . 

8 Government Code s~P,tjons 3·500 et s~q.;, Statµtes 1908,, chapt.~ 1390. 
9 Co~ty Sanitation Dist. No. 2 v. L~s Angeles Counly Employee·s 'Assn. (1985) 38 Cai.3d 564, 
10 Labor Code section 1962. .• 
ll City of Santa Ana v. Santa Ana Police'" Benevolent Assqciation (1989) 207 Cal.App.3d 1568. 
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Un4er tl;l.e Meyer~·MiliB!l.~Brown A?t, the loqal ew.-pI
1
9yer ~stabUs~s rules ~~ re~~~ns ·. · 

· regar~g ·!'m.plo.yer-e,mployee rela1;ions, in co~tatioP. .with ;~p!c;iyee.:.Prgen!2i!ltiPns. . Thei · 
local. a_gc;iD.Qy,.imP.loyer. iS. pbti,~wd ·to. mee:t·pid. confedJJ.. good fai~ wi;th &epfesentative!'l. qt : · . • 
employee b!ll'g~~ ~ts on ma~s ,~tJ;rln ·tlie scope of r.epreJl~1foil. . If ~gre~~t ·ia · · 
:eached.betw~~ ~ei·Qµ;l!lloy~ .~ ,t;l:l,~ i:n1Pllily.e~ ·rppr~s~ta~v..f?s,: th;~i.·f'i~e),11,~~ mep;i.~alized· 

.. m a meµiorandut'n of 1.lliderstandirig wbi~h bepoi;nes bm~ .once the foe.II.!. g~vernu,ig boqy ·. : . . _ 

e· 
' ·' 

. adopts it. 14 
. · . . · - . : ; ,' " · . . ., . · · · . . . . · ·• · . .·• . · . . . 

.· .. 1:. ~ .. : ~ ·.·.; .. ·.· . ···rs·· ...... ~l.:y.··:· ·:-:· ..... ! ..... ~ ~\ • ."'.'°' .. ~ .•••.• ~1:.···ti. __ ··~ .: .,.· ..... ·.· · .. ·. 
ne.4'~ olaitjl. statut!;lS: ' ·~!i TJtle 9,5 to ~. Q,qde o~ Ciy.il~iP-J1e,c,ed1ll'ii,tlfOV~.4iM.·~~. '' ' 
procedur.es th.Si .9ould-b,e i,rivcik~ by tJae·empllilY,ee or~11.V,i,t.a·µp:\'J;~:~ ~~l\lt'~en ~.~se in ·. . . 
negotiatlqi?.6 haa.pee,n.,~:clarecl.· Secti~~ 129Q *tea. the fol).p~g1egi,alati:'(e in.t~$.t:· . 

· ·~ Legi.sl1lrore.hereb)' finds~cr.declaresthafsfrikes·tal~e1;i',B~ fue:fightera · 
· · and law erif6rcemerit. ofP.cers agiU¢ p~blic :¢m:P1oyei:~r f#'e:Kliµitibr '<i>'f ' · 

statewide concern, are a predidtiilifo c6nsoqi.f6ri.c~'b1:1i~bi:.Sfrife''and~poot ' 
m~;r::iM~ :ij:iat i!i.O~·t,l.l\:\$1~t,~o~:(iif ~~d, "f~_ge.E!.~ b~P,~~o: and B1't! 

ot I +I, '.. 'hUtdri.f;..i.Qnl': .'fhe T ~ 'slanH-A .f'i-i.;i.'h' .i: ... ..i" and~(il es that"-1.a O! ... ~,lfilli'RP,y,~,. , w~.111-11 ..... ,. A,ll!'~ .... t.n'i'::''l'i":ltf.,~!ftr~' ~ .~ ,. ... ~ .. ,. .· ,, ~ 
.. di,.llR~t~ :w~pljffiq~ p.ro .. ~lilqJ#~~ 9on;t~~·~ in,. .~.ti .... ~:m;yi,~e.1~~· ~P.PJ:QJl#~l~ · 
. mW.J:lr d for. · sol · · """",,.Ii , n+or'1ab · .u "ute' :ilia~ o"1d +i.. • e leaa.:t~ 

• '~•1. -- - ' 

· ·-,J?.. . ~ • .,.f.1ilgil~ p,~l',.,.,i-,.. ~-8~-"!:'t~- a . ~- . .,.. G1¥.1~S ...... . 
c'~.~by.fir.e:figh{ers orlaw·~~riiew,~0£6..cers,. ' ' . 

· It is tire i.Btenf ofthe Le~liitiire'to ptote&t: th'e'lieB.lth ahd welf'~1:bftliti 
: ,: public' by ffeoV,killig'#np~~e .. i:eJlledie~ iie~essary~t<Y ~td ~ubllcr'emP,lbyers 
· · .the _opp0¥6Jmtly. tb~~at:e1Y''i!ll~i.& the ·effects o£la.1icws1rlfe'~,woitltl : .. 
. .otb,~s~,-l~Jl~, ~o ~~~;Qy m.pfi,~tw;.~.~d,l~:w. eP.,fetR~1ll~llJ;0ffi~~~~ -lt is . ' 

.fi,.;i.'l;oe' ·.+Jo..;.,.' ·+:;:;::,+ e-1".>'li ;T .·. ;,;_:.;1;;+,.;_ t'hA~:; 4,. Order to ""ff',.c+.•nfe its· ! , ·,d • t 

.L~~;.~~--~,,~~~·.~·7:~-~~~~~~~~':'f~--~'J!l,~ ':·'"i'•' >1~'' :~~~· ~'~: - I • .P.~r:9~ o • 

.. ·.~~fn~~f.~~rf~,r~ik~~~l~~~i~~1-j~:1;If!f~:J~s in ... 
· ·· ·-this stat·e •. 

' It is not the intent of the Legislature to al~, the sco:e.e of.is~.s subj~9ttq . · 
co~ective bargaining between pu'l:ilfo employers ~a efnployee otgani?:ritibri.s 
representing firefighters or law eilf'oroament'Qfijcers.·- . . , , · · · ~,: .. 

The provisions of~ title are i1µ~~ted.by4h;i_~~:to g~venithe 
resolution of impasses reached in collective bergeltiing between puqlic . 
employers and employee organizations ·representing firefighters ·and law 
enforcement officers over economic isBu.e!i tliat reri:JJiln in dispute. ever :their 
respective interests,.. .. . · · 

' ' ' 

The. statutes provide that if an impasse is declared after the parties exha~ their mutual efforts to 
reach agreement over matters within the·scope.ofth~ negotiation, and the parties are unable ti;>

... agree to the appointment of a mediator, or if Ii. mediator agreed to ·by the- parties bas been unable 

12 Government Code section 3507. 

· 
13 Govermrient Cqcie_.secti.on 3595. 
14 0overri.ilibt code s~o·n. 350'5.i. 
15 statutes iooo, chapter 906 (sen. Bill No'. 402). · .. 
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16 Code of Civil li'iop~4~ ie.c.~on 1299 .4, subd,imion (~)·: . 
17 Code of Ci'.vil Procedure section °1299;4, st!tbdiYiaiDD: (b)·. · 
18 Code of Civil Praoed.i.'!i'er section.12991:5i su.lld.MBioii (B). · . . 
19 ibid. . .. . .. _.. . 

'ii.. . . " . 
20 Code of Ci~ P.rocedure sectkin· 1!299.5; su.bdivision·(b), . 
21 Code of Civil Procedure section 1299 .6, subdivision (a); 

22 Jbid. ·' 
23 Co® 9f civil Procied.ure. sewon 1299 .. 7; subdiW.sio:[I.. (a)~ . 
24 Ibid, 
25 Code of Civil Procedure section 1299.7, subdivision (b). 

.• '. .! 

26 Code of Civil Procedure section 1299.9, subdi'vision'(a); this provi~ion was modified by 
Statutes 2003, chapter 877, to change the date of the amended charter toJ~Ua.ry 1, ioQ4, but 
·since that amendment was not pled·in the test claim, the Commission makes ·no finding with · 
reg~d to it. " · · ' 
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'· 

the costs of the arbitration proceeding and the expenses of the arbitration ~anel,. except those of 
the @plqye.r rewesentative, shall. pe borne by .the employee orgfll)j.za.tion. 7 . 

• • • ' I • . ~ , ' ' · • ' • · . .. , I , '. . , ~ ·· ; , • . , 

Preexisting g\ID,eral arbitration. pr,c;ivisibns are applioabte to arbitration that is. trigge,i;~d by the test· 
. c;lirlm statutes, unless other.wise provided' ll;i the ~e$t cl~ statut!:l~.~8 Among.Q'¢,l:ll' things~ .th~s~ 
. geri,era.l 8.tbiy:ation proyjsioJ1$ 11et fo~pro¥edpre~ f'or th~ conduct qf hearings ·such as notic~. of'· 

. ·ii~Bri,ngs;, Wi:tJte·~s · li~' 'arum~s'ibt~ ~~rice,. subp9~~ ancf _d.eposiµci;ig/9 
. . " : , . · . .c 

· · · when: .a p~ refus~s·~ arbitra,te .:~ c~~ti:<>~ers~: as r~qµe.~ed Uli\~er. Gode· of di.vil P~oc;~d,~ · · ' · 
sectiq:p., 1299.4; subi;U:visi0.n ~a~·, .ihat party.I1'll;ly be subject to a eourt order"to ~ngjige in _arbitration 
P~SU!tDHC! section 12~1.2.,t · ·. . · . , . . . . . 

The te~t d~·stB.tmes ·.m their ~ntirtity were de6laied uncciDstltutiona.l by the Califol'ftl~ Stfureme 
Coi.rif ciii' Ai)tif 21, 200·3 ,-as vi6latilig portloi:is ·of article XI of tli6 · Ce.lifo!Dia e:!o~tiiti6ru 3J The 
b~ift'~ot·'tb:~ .deo!Bio~;."is ~the. sta~es: l)~eprive'tb.e'co~tr ·of {ts a~ti~fy t6 provide for th~ 
coi:i:lpensatfoii ofit!f ~16y¢bs ·as gtwari,teed iii article Xi, ~·e.cu6l:l 1, SU\'>divisitin =Cb); ·e;nd .. 
2) ctefoga.te ro"lf priv~ts 'b~8a1y the'':P6wer ·tc; lb.terfer!l With foc'l?fagOO.cy fiiitmcia.l' B:ffaifs: i!Iitl to 

.. perfo~.a municipal function, as prohibited in article XI, s~ction 11, subdivision (a).32, 33 

A~~ordfugb'., the .~~ysi!i_ addre;s~~~· ~Y the petlo.d dunig .~hicl{~el.te~..Claini sta~tli$ ·were 
pre~ed to 'Se" conmtutio:iiaF, J ani.ilifY ·l, 2001 tlfri:fulth Aptll ~o; 2ob3!; : · . . -. . . ' ' . '•' ' -·· . -- ··~· _-:_ 

.. _ .. 

,, ·' .. 
.~ 

• ':""!:"' 
·-•.: .... 

. '· 
,: · .... ~ ! . " 

,,. 
-· - ' ' 

27 Code of Civil Procedure s~ctlon 1299.9, eubdivision (b). 
28.Code'of Cl.Vil Procedufu seCtibn 1299.8. 
29 C~de 'pf C~~l.~f~~~4Frei ~·flp.ti;q~ 1~$CL~~fiq_, 
3° Code of Civil Procedure s~ctlon 12.s t. r. . 

- . .., 

... ,1· 

' . 

31 County of Riverside v. Superfor-Court of Rivei'side Coiuity (Z003) 30 Cal.4th 278 'ccountyof 
Riverside),,.., · . : ... . . . . . . 
32 County of Riverside (200B)3(i)1€ill.4th 278; 282. . 

~3 Section i2?l1r ·~p~~~Nil 'cliJ!,Sit'the C9@ 9t9ivif Proc~dure Was. ~bseq_uelitly amended to 
cure.the ~Rl;lSP.t,µ~R.~1~) 1tyt~?P~ (S~~~fiP?~i!~.h. ~.77)1 b~ ~!;l-W~,~--J?t.?.vi.s,lc;m.all9iWing the local 
public ~~C,Y ~pj.~Y!:ll'J9 reJc::t?'t.:tJ,l:fl deqijl10.JJ; of th¢. atb1tr~~~,¥.:P.~el; . . 

The employer may by·Mnarnimous vo~ of ajl -the inempers ,ofthe governing· 
body reject-the decision·pfthe.'i;rbitratiolii,pimel.; except as 9Pecifically , 
provided· to .tli.e ?on~ai°}'. in ~ ci~, co~fy, or ci~ !lild county charter with · 
respect to the rejection of en arbitration award, 3 

However, that statute was not pled in tile tea{ claim and the Commissihn makbs no findllig with 
regard to it . ·~ . 
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The Commission's Prior Decision . , 

The Commission denied tbiB tes'i' claim, for th~ 11,~Vities ·related to local govebi:inent partfoipation 
in biildin~ at.bitrati.ob:, purStiimt to Code ofOiw Procedure sectii:ms· 1281.1, and 129:9..through · · · 
·12.99~9. Thedol:riiriissionconcltided'i:Qefpijowi.rig: · · _,;,' . . · 

. · (T]he Commissio~ flngs ~.the. t¢st ·~J.~i; ,l~~sl.!ltiein· does not oo~t¢e a #Y.pto~~:9r 
higher level of service •. The test cl.ah:i:i. legisiation requires the loC'al agency. to ~gage in a 
biriding•iirb.i~on process· tha.t'lllay resillt in increased costs a.Bsociate4:With employee .. : .· .. 
compeiiS.atl6rl ·cJi· benefits. The cases have consistently helcl that additiemil oost!r filone,. iii . 
abse~ce of some increase in the actual level or quality of govermnentfil services provided to 
the.pub/Jc,. do not constitute an, "!:!nh~ ·service tp the pu,blic" and· th~!:!f.Qrp d?,. not · 
impo~~ a ~~w1pro~ or biglierJevel, pf service on 1ti'i'1+~9jY~eQ.µi within~ nieaaj.ng 
of article X1l.l B., ~e9,ti.¢.n 6 ,qft:q~Galif9rni11- 9pnsti.tuti9P,:- Sµ,;i_ce ~ll;PY·~a,w.'.et!forc~!1nt 

·~~J~f!i~~~;s1!~~~::::~~~f!~t~~~6hiir~~~r.~=~!;~~~·': 
public. · i .•. . . . ·. ·. . . .., . . , · .• -: .. 

• ' I ' 

~e Qitv o£Raio~~XerW?a.·J3,$~B·.£cla.im.EJP,fl bad. initiaU~. reqll.e~~4reizj!:/.lp's~~~r£or:. ,J)., ~II.~~ 
litigate the constitutionality of'.ihe, Ws1> cliµm $.tQ~s; 2) ihcFe~~d C!J~. f9~ ·ss.l,firie~,.,~!i be.nefi~ ... 
that could result from the binding arbitration award; 3) ~~eased coSts for compensation package 
"enhancements" that could be offered by the· local agency as a result of vulnerabilities in its 
bargaining position; and 4) other costs related to binding arbitration activities. 

At the hearing, ho.;,.,ever, the claimant withdrew its ·reiJuest for reimbursement for litigation, . · · 
compensation and compi;msation enhancement costs. Testimony was also provided at the hearing 
that regardless of the legality of strikes by public safety personnel, strikes·do still occur in the less 
obvious form of"bhie flu" or in other ways.35 The claimant also presented exhibits at.the· hearing 
consisting oftest claims'anci parameters and guidelines related to collective bafgairiing'that were 
preyioll,!lly heard by the Commission. ,.. . . . . 

. . 
Removing the costs for litigating the constitutionality of :Uie, test plaim. le~l!a~qn ~ employee 

.. co~pensation significantly modified the test .. clall:n, ca~W.~. the n~~~ ~c.>~ a re~y~:HF.~n o(fl:C.tjvities 
that ere required by the test claim statute (e.g., desigfi'.atln'g' aD. arbfttii'.tion periel m'em'ber and · 

.. p~cip~tirig in he~) in light 'Of the relevant case law. , ·· ·::.0; ·: · .... ' · 

The reqU11st for :reeof\Sideration alleged. the following error of l~W: 

The statement of decision relied upon cases su!>portiD.g the concept that no higher 
level of service to the public is provided when ~e are; iricfeased 90sts· for · 
colJ.lp\msa.ti.g;q,or ~~efi,,js, a{ai:i.r· Fpr ~ple, Qtt)! .ef R;chmon,r/:y. •. Gpmpits~io.n on 
State.Mrm#ies '(;9~}) ·~. c~·f.i:~Atb ti~'Q, ·:~i~~,~·~:.~~~~t 9f@C~1~9,1h. held 
that even though i.D.breaseli ~P.Wre~.,pe~~:p'.w ~". i$,~~a~~ a ~@'.!I!' q~ty c_if lc:>fFJ 
safety officers, the test· cl~ legialati'.611 dia.not cbnsti~· a nevv'~rograrl:\.' or hlglier 
level of service;· the court ~ted'tbiit"\[a].bfghet' costto the iocal, go:v6rbinep:tfor; · 
compensatiilg its employees iB not the same as a higher· deist of providi:i:i,g services to 
the public." Howe\i6ti Clty-of1tchniond was baseel.on test claim legi.s1ati.oiithat 

· 34 ~o~'e Transc;:+ipt.ofPrqceedings, July 28, 2006,,1;1ages .104-106. 

· 35 Reporter's Transcript of Proceedings, July 28, 2006, pages'98-99." 
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increased the cost for death benefits for local safety members, but did- not resu!t iii 
actual mandated activities. 

-. the ~t~ent of Cl.~cision also teiied updn S~ ~ieio u~0ed School !Yi.rt: v: ·. · 
·. Com.mission on State Manda_tes (2004) 33 CBlA. · 859, Which suminanze~ ~d 

. reli.f:fii:ril~d, sev~aJ.-previbua cases to m~ wliat conStl~te~ a "new. pto'grani ~r' '. 
· · · hi$~t l~~l of ~~ce.". H6w~er;·no~e _of-th~ older .c~.~· cited [~ i:e'., C~urily of · · . · 

.. . Lo~~nge!es r:"$ta_.t~ .9! 9~lifor~ia (1~~7) 43_C!tl.34 46, _Oity ()! AY!fl~_ei_~ v:, St~t~. _of .· 
California (1987) 189 Cal.App.~d 1478, City of§a_cramento v .. State of California 

. (l99Q) 56 cai:~d 51, and Cfty of Ric_hmondv._Co1nm{ss~6n OH State M#.idtites, et . 
al .. 0 99_8) 64 Cal.fi..Pp.4111 'i 19·0, .....:..,,]. dem~a·relinbursement for a,ctual actl.Vi.ties · · 
impdsed' on the 1ocal ageridi~s. In a.dd1ti'Cin,San DiegiJ Unifled School D,iii.' (4d not 

· addre~s the issue of ''new program or higher level i;if servici:i" in the contekt t;if . 
actual: activiti~s tru¢da:j:ed by test c~ legislation which increas.ed the costs of 
empfoyee.compensati,on·clr b~nefits.36 · · · . · . ,. . . 

Clainiiiiit1 s'Po~ifiti·n '· 

~e Oitx·orr:alo~ Ye~d~~;§me.tf!,~:,c1apµitht~- conte~MJP,at ·~fl.~~~· cleif.li .. $,tutes: CQ¥lltute a 
reiinl:n¢~1¥3.l¢.:s.P!!iW~miindat~ci~I,!l:'!3W'Bit\.vVithin the ¢.e!ii:Ung.'f~f.a:rucle XIU.B, se.ctio:n 6-.ofthe 

.... Califoraj.a Consti.tutien,.and Government Code s,,,ction 17 5 \ 4 .. 

~::Clai1jiiirit asserts that costs for the following activH:ies will be inc~d and are reimbursable: . 

. i:· d9siii 'fot ·trainllig ageticy-m.aiiagement,:ccnmsel1.staff,and membet8: of gbvetni!ig bodie.s 
··-··· . -= ;reg'ardizig;s'B 40~ a.a weli as theHntri-ca:.cieS'th~f;. : · - · · · · 

·t..:· · C6'Erl8 itiqld,entto re~g b.argaining-·@its 'fliatiriclµde' cinpfoyees ilia.fare covered 
. _ tl'y ·$B''.4ll2 raD;4 ·41os~whicb' ·Bi~ oot,-~veiied)flf ~~~tl2. _· . . . · . . . · .. · . _ · . . 

·· · lr' ·InoreaaM:Viftw:f tlm~. in ptep'Eifi#g. ftit n'egqtiatioliS fu ·ordet to· collect md ·compile 
". .~ comparabUitY'4atiFepecifi·ea tµ'e~d~ of'blVil Pr06~dure, se~on 12~9'.4. 

4.' IncreEls.ed time of agency negotliitcirs, -inclµdllig Staff, corisilltimts, 'imd attorneys; in· 
handl.i.ilg two track negotiations:: those eecm.otnic.1sme.s «r\:iicih are subjec'fto SB. 402 
~9i1r.'b¥o~~~,thos~:.~~~~WW..P~Jl.r~~ote~~~.~~t~C>ar~~tr~tiRP.-,,.,;'.; ··.. · . _. . · 

5. T:r,i:ue·.to J?rePareJot:;,~d consuJ.t~th,t9e gQ,y,er,mng,:poard reigard.iria t1:ie last best ~d firuµ 
offer to be s'ubni.itted to the arbitrati.on·panel. _ . 

6. · Time to ptepa:re-for and-participate in any mediation process. -
7. ConSul.ti.ng ti.me of negotiatcirs, staff and coUDBel in selecting the agencfpaD.ei 'memb'ei.". 
8. Time •of·the. agency ne_gotiatbts, staff mg. coilnsel in vetting and selecting a neutral 

arbitrator. _ . . · 
9. Time of the agency,negotiators, st!l.ff_~d oeunsel in bn.g£he agericy.pj!:ne~member. 
10. Time ofthe agency negotiators, staff~d counsel inprepatlngJorthe arbitra:ti.onhearing. 
11. Time Of the agency negotiators, staff and counsel in ·v~g1_ selepti.n~ and, prep~g 

expert witnesses. · . · · · 
12. Time .. of the agency-panel member end attorney in pre•atbitration meetings of the panel. 
13-. Staff and• attorney time involved i.ti dis¢overy pursuant t<:l' Code of Civil Procedure~ · 

sectio:llB 1281.l, 1281.2 and 1~99.8. . · 
14. Staff, attorney,. Witness and agency panel member ti.me for the hearings. 

36 Request for Reconsider~tion, page 3. .. 
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15. Att,otney time· in preparing the closing brief, . 
. 16. Agency panel member time in consulting in closed sessions Witlt the.panel. . 
.17, T~e of the .att<;>;rney; ne~~tiators,. ap.d staff consW,ting_ With 'tl;I.~ ~~ncy pap.~l me~ber 
: __ pi;ior tQ. :th~ ... ~~s~c;ie of ~e. ~~d1. ,. , , ._ _ .. ,, · _ . · , _ . . .. . . 

. 18. ~1Ille·o~1:h~.!lttP~eY~ ne~9~rs, ~.ilg~~Y..P~el ~eIJ:!.ber~ .ap.4.go;".~~ bo~d . _ 

. _. . con.Sul,ting ~g~g. tb,e.aVV1gi;I. ~d,- giymg ciiificti.ons w. ft!.genc,:.y-n,egQ~Wr,B. . ... _ . 
· 19: Tim~ of'the ag~~cY,,pegqtiafor~ to negoti~te ~th th~ ·~on;s I!:,egotjatlng·repr~seil,tatives 

· - · bB.sed'on j:]ie'·awf!I'q,; ... -' - · ·.. · · · , .. .. • -· · .:: . · ' " -. · .... .. - · · · : ... · · · - · .- · 
20. Co~ of ~~~bl~'"ijti~atfqn ~~g~g ~~ .biterpretatlon of qtj.ti~a1 pll~:Y.isions ~f ihe law 

which,~~ ~l?.~gµ.gus, mcluP.iAg .. ~e fact ~t.:Qie act covers··~µ otl:i.er forms of; 
remi.m,er-8.tio,ti." and covers .emp1P.yees:pei:fol'lilln,g "any nilated dlltj,esn to. :firefl~'l:ing and 
irivestigeiing. - · 

Claimant ergued{m itS April 13,- 2006'6oniments 0:6. tl;l.~ first· draft staffmialysis1 that0"[a]s of 
January 1, 2001, local govermrienf officials had no aiilimii.tive C!ther'.thBn tomotee-the•';;, -

. provisions of this statute until it was d~clered unconstitutional, otherwise they .:w~:W.~4r~.e,,subjc;i.ct, 
to a writ of lDJl;ll.ti?.tl3 tq compel ·binc'llng :ai;bitn.ltic;.;n..,_" Cl eimmrt f,'urtl!.er ~~ ~t, '1[i]n f~t.· if was 
because thifd~o'HfitY,:o(Riveffiiie ~fµ~(~aw. bµg~ge m; b4id$.g.ar~itf~.9~t!i'~.t~~(:j wilfof!#iandate . 

. action wii.s"ck!OµIie!lcea figamst-it, ~Sillti;tij:lp!.fu'b-iiedi9ion or~:'~upiem§ Coilit ~chlniade thiii 
test claim statute invalid as being unco:fiStihitionB.l:" ClBiiil.!ifit lfeliWes tlle· cased''citeQ.1 by --
Commissiq,n staff in tb..e, E;IPalysis"ar~ nqt oil'. p_oint · 

Claimant ~~fH~,Q~ti;·o~ ~t ~legij).a~qJ]:.g~eil-~~~tt?-e Pf?<;:e!is.p~;Jiei.Q~ ._'%9P~ "tli;ere. ere a 
plethora of commxttee hearings and_ ana1f~.9~Je~mi;:d.l-'1:~d.. i-.'if·th~·~Jl:W-Wl<~-:~P,t,~e~ 
be' . .declared unco,;;m..:+.~6 .... 1. i+ i>lo.nfil~ 'l..e 'I. - e b the .. .State 'W.1.:;,i.. 1..:.~ the.r.e ... ces fcir a full ~ • . :· µDll.j.}o'tlo" ~-'~·~- 'tt .I:' . .i,11?,f? . y , .. I' .· "I! .,,-~,~~ . · ... )!P.l; .. ,. . 
and com lete anal sis of endin le..;_~ ·1_ .. ~ .',,; ... - " """ .tci e;;;·.,..+..._ .. ·-.:t/l. "'IRiment:. · · ·;;·i.· ,;;i<:.s;~hat' p _ y .. p , g ~~n pi;tor ~.!+H:":'~ .. ,. _ o,.1 ,. ""~ %!.~~~" . . 
'.'[l]ocal authotjtles"~J:e.179,yJl~ema.tiiVethajl.tO. ~~. e ~~.q~~~~o~ iii v,mi~:~~~:.'fin:ie as it 
1s declared uncon.stjtuti~··bY·~ cou:M!.cif~e:~~ of;P._~1Jonµa." ·'.J$.!ITT?.f~r.~;.P.la1m~i:it 
contend1:1, the Gorni:ni.s.sion·sh.oJ,J,1.4 fl¢. ~~i,,npjng .Arbitratiq~~was .a, l'l;lijnhWsable, fu.andated 
program from..its effectivi:;·~;i,m,til it was· ~cl~d. ll,nconsti,tlfti,pn.a,l.. . 

· Clahr.~~t ~o p~ovided_:~~P~Y tk~'reg~r;i~s o'f ~1tegallt1 of·~e~ .~)' pµl?lfo eiiifefy -- -· 
. personnel, Sfrlkes'do sti!Jocctit"'by these perii'&nilel: ·i:il'. tb~1e~s"ob:Vio'uif~rii:'i of ''bhudlu'' or via 

other methods. · · · .. " -
. ' 

Co-Cl!i\~_t\nt's f.ositj?n 

The Co~ of.·Napa jomed as oo-cla.ime.nt c:in Janmtiy 23~ 2007, Eillegilig costs ~deeding 
$10,000 to engage 4i bll:!,.cling arbitration with the Napa Qounty Deputy Sheriffs' Assotiiati.on. 
The Coiµity eppeared.at$.e-Ja~.uary-.25, !2001, ~~ari.Dg .. rmd.provided testimony agreeing with the 
~.arid 'ruppieffiental'irta:tf iinalyses. - · · 

Departmen~ of"Ffuilll~lP~~'it16ii 
Department of.Finance ~bnlitted cplllll1en~ on t¥ test ciaim ~c:inc;:ludm~ that the adtnini~ative 
and compe~a:f;i.on fusts.clftj.m.ed in the test claim &1l l)Pt·reimb'llI's~le• cio$ pµrsuant w article 
XIII B, section 6 of the California Constitution, based oti various·bobrt'decisions anc;l the 
provisions of the test ·ola.Up-irt$te~. Specifically,. the Dep!ll,1:mep.t- asserted that: -
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. ,.,.;;, 
~ . ... \• 

1) the test claim statutes do not create a new p119gram or higher: level of.service in an 
existing program,· and the costs alleged do not Stem frqm the performance of a . · 

. requireni.6nt unique to local gov~ent; . . . . . · 

2) allegeq J:µgher ·do~ for compens~titl.g 'th~;¢1aimant: Ei ~l!l-ployees are not reimbul'sable, 
. si.D.ce 6omperuiatlon of employees il'I.' general is, a cost that all employeh m'tist pay·; ... 
:furt1lertnore. · alloWing reimburs·ement for any su.qh co~ ·cou14 ''undermine an· · :·. 

. . , · . em;p,loyer' ~ inc~:t:iv~. ~ c·Ql!~ct!vely b~gain ~ goo.~ ~tQ.;'.:... .. .: · . . . ... .. · . · .. 
. 3). allej_ed ·'!osf fdt iJict~ased Co¢pehsatioil 1!i ·not uniq'lie ta l6'~a1 $0Vertmient; ·even 

thqiigh claimant,ma:Y.ar&ifu that .. comperi.Satiori·offir~fi~ters arid law enfo~ement 
· ·officers is uniq'ue to local: go.veriimm,i:t, the "focllif mliSt 1he on the hardly umque · 

fwicl:i6ii ofcomperiSating emplo~e~~ in ~eri.erai;" a.p.d . . 
·'. ' . ,. . 

4) Code of Civil Procedure section 1299.9; subdivlsion (b), provide~. that.costs of the . 
~~itration J>r~C~~~f· and expens~~ or 1:11e ,~b~trati,Ol;l .. ~,~el., ~~~~t .thos~. Of the 
employer repres·enilifive,· are to. be home by ihe eniployee orgamzatioh; ili the test 
claim statutes, the Legislature specifically found that the duties of the local agency · 
employflr represen"tatives ,lil'e substaµtially similar to the dqtiea ~quired -~der the · 
cu:ment ,col1ectiv,erl1argairi.ing pi'oqed:ures .ap.d 'therefo11e 1lhe 'tJPStS' in6i;itr.ad in 

• &\,,:-:. . performing· tb.mse dutiea ·Eµ"e riot reimbursable state i;nandataj costii; and tbtis, during 
the .cG~e ·of arbitril.tieri.proceeditigs, ''there are riot. any net co$ tb.a.fthe ei:nplciyers 
would have to inctir that would not have been incurred in good faith bargaining or 

.:.:.· 

. :-''·'· that are not covered by the employee organizations." 
. . - '"/:''. . . . . ' 

The q:epartment provided additional comments on the draft staff analysis for reconsideration of the · 
prioi:Aecision, concurring in Commission staff's findings recommencful.g.tlie test claj.m. be 4~nied. 
How_~yer, at the January 25, 2007, heariri.g, after fib,e

1
Qounty ofNapa,allegeci actµai .9ost_s IO;!,' . 

eng~filng,.in binding arbhration, the Department provided t~sti.mony agreeing with the final and 
suppJ!"?mental ·Staff arudyses. 

CQM:l\1ISSION FINDiNGS .. · · · 

The courts have fou.nil ~t article~ B,:~ection 6 of the Calif~rnia Constit'llti~n~l~.eco~es 
_ the staie ;".°J?:s:titu#.~~ re~ctiom, on tite ,;pow_~t,o~ local ~.0.:".~~t to ~. ~d,, spend.. . ''Its 
. P111ll.o.se.i11.:to.pt1?clµiie the ~ fr6pi shifting fitiil4f1-e!;respoi;isib.ilify for catry~. oU.t ......... _., ... . 

goviil."Imlental fuiicll.ons.to loc'al agencies, wbicn are 'ill eqtiip~ed' to aaifume ifl.Qt~~sed .. finanCial 
. IJ" • 

. 
37 Article XIII B, seetion 6, subdivision (a), (as amended by Proposition lA in November 2004) 
provides: "Whenever the Legislature or any state agency Pl8nd.8.tes a new program or higher 
level of service on any local government, the S.tate shall provtd.e a, subventi.on of funds to 
reimburse ~t ~opal g()v~rnme~t fqr, ~e costs of~e P,i'ogra:in Ot ingreased 1.evel of service, except 

. that the Legls~~ may, .b~t.pe~~ t(o~ lJl'<;iVi~e a subventi9Ii .o~flindS f~i i:he f9~pwJ?~ mancletes: 
(1) Legisla'f:l.ve mandates requested by the local ag·ency effecfo~; (2) 'Legi818.ti6n defii:iliig a new 

· crime or changing an existing definition of a crime. ('.3) Legisiillive rnanftates enacted prior to -
January 1, 1975; or executive orders or regulations initially:implementing legislation enacted 
prior to January 1, 1975." · . . · · 
38 Department of Finan~e v. Commission on· State· Mandates (Kel'n High School Dist.) (2003) 3 0' 
Cal.4~ 727, 735. . "' 

113 



' . 

responsibilities because cifthe taxiiig and spending limitations that articles XIIl A and XIll B. 
impose.'.s9 A test claim stafute c;>r exeelltlve order inay iinpbs~ a reimburs8bie Btf\te-m.andated 
pro~ if it orders or coIDiilands a local agency or scho9l distriGt to enga'.ge in iih activity or . 

, ·task. 4Q. In additiol!, the r~quired. activi:tY or task mus.t be n,ew, consµtuting a "new p~pgrEIIll," and 
' it must c~eate a. "higher l.evel of sei-vic~" over, th6·p!eviously required-ley~l o(serv:i.ce.41 

. " The cOurls 'have deftned'a·'Wo~aQJ.1' subject to' Br:ticieXin B~ ~e~tlori 6;."o(tbe cillromie: ' 
.Constitution, ill! one. .that ciµTie_s .. put the gby~erital f4.ilctioti. ef°prpvidin,g' pi,J.bUtts~ce!!, or 11, .. 

law that impo,ses 'uriique J,"~quiremen~ ;an loc;al agencies or.school districts to im.P.l~~t a state 
policy, bµ:t. 4oes not ~ply ge~erally to 1ill re8i!fent:!l and entiti~s ,µl the State. 42 T<;> cie_iermine if the 
proiram is. new Qr iµ:iposes a hi~-level of seryice,.the 'ff!st clahn legiBl!J.P,on must be compared 
with the le~~ requirements in effect immediat¢ly before· the e~ctm~t of the te~ clairi:) 
.legislatj.op., . ;A;"higl;i~ level pf servic~" occurs when there is "an increase in the actual level or 
qualify of gi;iy~~tal ~~rviB~s proVid~d..''44 • · · · · . · · 

'·'" \ • • • I •' '.- ' • ' ' ' • 

Finally, ~e ri!'Wly ·~c.id acti.vitY or increased level ~isMvj.ce muSt i.J:llpose.costs D;llllidated by 
the state, · . . . · .. : . . , . . . . " 

. The Coriilitlssia~ ifvested with eX.ch.i~ive atithorlfy to:adjtidi.cate disptites over the eXistence of 
. state-mend.atetf. .. :Pf9~~ With'ii'f \he meBri.i.ng of~clex:I:q B, sbCti.o.~ 6.46 In'. makili~,its . 
decisio:iis, the Qb-~il inuiltstri6tly co~"arti.cle'XIlI a, sectien~6. !iild b.01 apply. it as an 
"equitable ti:illedf tili'lC~e' the perceived tinfa.iriless res'Ul:tiilg'frbni pc)litical deciSions oil. funding 

I I t • 1'4-7 • ' • ' • ' • • • ' pnonties. · · 

. . ,. 

... •'•" .. .. 
39 coimif6Jsiin.i>l~io ::v .. ~i~~e ~f Cq.Zifornt~ (1997) 15 Caj.;.4fli 68, 81. · ..• 

1 
• " 

40 Long Beach Unified School Dist. v.· State. ~/California (1990) 225 Cal.App,Sd,1i'55, 174. 
41 San Diego Unified School Distr :ii.,.Co1fimission ·on

1

Stai:~ Nf_r;:inda(e~ (2004) 33 Cai.4th 859, 878 
(San J?fodg,o..pb71ptied_S~(iripl,9ift¥.fucig Mar U.~if.le,,4.S.ahoql J)istriat v. Ho~ig_(19_8~?- ... 
44 CaL3 '$::i. i·g3_S..-'83o'(~ucia.¥ar). :· · . :. · · . . . . .· · · 

' ' ••\.I ' ' , . . . . ·. L: ~· •· j •' 

. 
42 San Diego Unifieq~ah,pol Dist1; ,siipra;;,. 3 3 Cal..4\b:·S~~~, 8'74, (~g 6'e . .test set e.ut in· . . 
CoUl'l'fY of J,,os A.nge,1i!~ v. State <;>f Califor.nia (1987) 43 Ca1.3d, 46, SQ.(Los.Ang~!es); Lucia Mar, 
supra, 44 Cal.3d 830, .835), · · 
43 San Diegq ·Unified Schoo.I [iist;) supra, 33 Cal.4th.859; 877; Lucia·Mr;zr, sµprp, .44 Oal.3d 830~ 
835. ' . ' 
44 San Diego Unified Schoo~ .bisf?, sujira; 33 Cal.4th 859, 877. · 
45 cof!.~ty,;f~eirip v. Stqte.oj~~Jifornia CW91) 53.Cal.34 482, 487; Caunt/o/S.onoma. v. 
Commission on Stq.te ·M.r;mdates (2000) 84 Cal.App.4th 12Q5; 12$f_;(J;;'Clldrzty of Son9ma); 
Governmei;i.t CQde .seCtj.o+iti. 11.S14 and 17556. · · , .· 
46 Kinlaw v. State of California (1991) 54 ciil..3d 326; 331-334; G'overnment Code sections 
17551, 17552. 
47 CountjJofSonoma, supra, 84 Cal.App.4th 1264, 1280, citing City ofSan:Jose v. State of 
Californ1a (1996) 45 Cal.App.4th 1802, 1817. · . ·• · · 

, , I • ' 
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This reconsideration P9B\:S the following isru,es: 

• Is th6 fiila1 d~~fSion on the Binding Arbitratio~. ~st claim, adopted oh ·Jtiiy 78, 20:06, 
contrary to ~w? · : · . · . · · . · · . 

• · Ar~the·:~st ¢lahn st~t:utciij sJ;i,bjeb:t ~o Bi;icle JOn B, section 6 of'tb.e.Ca.lifoi:nia·· ·· 
C '"·.,+;.::~ ... ;, .' ' : . . . , . ' . . . . . . : . • ' . . . o':'l!lll"~""""on1 . . . ·. ·. ... . . . .. . . . . . · .. · · · .. · · . 

: • • • •.I •. ~ • "· •• · .• I• • • ,• • • • . • •• • • ~ • • • ·- •• • • • • • • ' - ' ' • • • • • ' ' • ' • 

_..' .pci th¢,teirt, C~WRl/S~tute.s··~xisti~te ,a:'.'D.6,w p!itj~am qr· big]:;~ leve~~<?f s~ce'~ Y-iit¥n. ~ ~
meaning;of ar1fole XIII Bi secition. 6 of1:he California Consntutio~?,. · . · · . 

. ·• D~ ·the teSt.,ci~ ·sta~s ir%ii~e ·"costs ~qated by ·ti sta~·~ Within the 111~anfng of 
article XIII B, section 6 ofili.e'Califol:nia Constitution and'Oovernriient Co.de' · 
section l '7514? · · · . . . 

Issue 1: Is. tie pi46r fi~al d~·~i.!lfon· oii the-Binding A.r'httratll,it t~t cl8irh, adopted on 
July ~8, 2006, contrary to law? · 

The Btiidti-zi:A.,r6itrcitt5k~iirc!1i#n ~i&;iµbd b~~d on·~~\U:~fii~ ftia.t~f9J.~1i1Jit impose. a ''nev;r 
program or higher level of service" on local agencies within the meaning cif. EIH;icle XIII B, 

.. section 6 of the California Constitution. The. t{!Bt:¥~~,iJP.~·~tlt'~:kifq~4:~~AStj.1!,U:~·41 ' . · · · : 
"pro~~/'" sh;i.c;e·tq~~~~se ~~\W. n'lCIW+.'e~~tB ~iiloc~:'~$.w.i.~le!(~t~?.~9.£'9.-PP.~~ g;)'Iieriilly 

· to ~·.re~1d~ts ~,4 entj.t;i.eis m th¢ ••• _H1::1w~y.~, stnce .str.j.fe.~1 b.Y•Jilub).i,c;::~a'fflo/·~fl!!!O~l are 
· ille~;::n.pct .~o ~~r,s~; t9 th~.~~plic. cci.~,~ qe ~Q,~ritifieQ.;: ~.teat cil~ ~~-were P;Ot 

found fo coDBtitute.an eriha'nced·service tb the paj;>liq. , . · ·.. · · 
• ' ' . 1. • . • ' 

Because !i Q~tt.\&~.¥e,•?1&~·'~•~:?Tl\ferb,~~~~~~t{o/ ~Ffrl~i~, ~ · 
compeiw .... ,_o_i?:. ' .. t9..~~ Wt.·· ~ ...... 9,l'J. .. ,-,., "' .. :.P. E\,1l1f~' y~ .. · ·~.-~ ... :Pp~rt:c!¥1 .. e .. ll.yni,P.P: .. J)._ .. e W t ·. situatiori;~i.;ew ' ·' . '"":b"" ··~'""" ~¥.wa'd' sou l fo't· ' ·to' ··~ .. ' . ' ... :tr ' "io otQ.et.beri~fjt~ . ' 

1 . · ~;l.·f :·,~·:1.E:~·~t.~l.:·:m-.:. -1· -··r; . ~!i1.r.SJ:,,&81t!H?1~~.:R~ .. ,-~ ~ (... . 
re di~p :l~ Pf~. ~il1.~1~11,. .• ra~~~. , ~ ,f" eie~,~ ;~fl~~- -~p~e·: ,~~-\!.~~~!! e .. m ~,~,~as· 
mo : . ~cl~~.~ . ei •. ~--~~ .... ~Wl, .. ,.',, .. fl fjl,~~Jor.r..eBl,~~epi.ein~.~q: mp-nl~;re~ comp13llB!!ROP. .. 
costs the·· st8'"· · .,. \ii.de thaf....,;:,.,,.,;.l":+rii'il:it ~e re:.ii'Tf."li'1v7 .. .e·.-~ as~fu~!'rilatioli that c .t! 
~gms~dfrom~'siti~·afi_orisbitiie';.~~~~i~.~A. ··'.Bl · . • Qn~e . 

The prior final decision relied upon cases stippiirting the concept that no higher level of. s.rmi~,e · ·: 
to the public .is provided when there are increase!! costs for compensation or benefits aldiili; For 
exalilple, CitjrdjlR.ia~ond ;;; Commtssionl11z sta(e-¥am:iates1(!l.i9.9-8) :6,4.C~tApp.4th.1190;-C?ited. ~ ..:.~ .. _ .. .. · _ 
in the· Sta:terli$].\'~Il>ecisi6Il; ·lield''tha.'t,even·~ugb:inoi'eased·:efupioyef'l'~~e:tits i:Il.Ry ge~~ a · 
higher qualitY of local'~afetiofficet!I; th~ie.Bt" clailii statutes did·not oo~filte ·a·new pr6"~ of! 
higher level of sei:vice; the court stated that "[a] hi Wier cost to the local government for. 
compensating its employees i.B not the same a8 a higher co~,Pf;JJ.Ierjc\W~ s,~~~~ to t)le puplic.''.· .. 
However, City of Richmond was basecl. on test claim statutes thiif'mcreiiBed th~·oost for death 
benefits for"focill s!l.fety members, buf did n:ot testilt in abtwil ,melnda'te'd' lictivitlb's: ' · · · . 

•'' ' ... ; J '• - '• • ' ' ,t • ' 1'• .- "~ 1P/r ,, •.· • ~ ·. ;· - , •,I\·)~;;,. • ,,-·· •: • '\. ' 

i'::n:~~~~~o~~i;i~~~~ :;~~!~:=d~~W~~~fd~~;/p~~~~,~~~~ !aie· 
illustrate. What <:<onstitutes.a "il.ew:program ot Jligher.fovel ofli'~cei'!:1Ho~~ver, ncin_e~the' · 
older case~ cited:-· i,;i.; Cou~ of Los AngeliiS-v,;Sfate Qf Oalif<Jmii;l-(19.87) 431 Cal.3ci 46, City of 
Anaheimy .. 8i_atp cif California (191l7) 189 Q!l:liApp:~d 141a;J:HtY. of Sacram.ento v. ~(lfe of. 
California (1990) 50 Citljd 51, and City ofRfohmond:v; Commission On SJat~ Mandates, et al. 
(1998) 6_4 Cal.App.4th 1190, - denied reimbm:sement for a.ctW,:tl.aotl:vities. ®posed on the loc.!i.l. ~ 
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agencies. In adcli~on, San Diego Unifi.ed School Dist. did .not address the ·issue ~f "new. program e 
or higher.level ofs.w,vice" in the can~~ of actual activiti~~~datf'.d by~st claim ~s · 
which increased the costs of employee compensation or benefits... . . · · · · 

Althc:iugb. th~ .i~.·no c!j.S.e l~\y ~~:t,iy o.n point Jcit th~ sit!ia,tjpn.· where·t;)J.e .te.st.9.litjm. ~tuies . · 
impose activities that are unique tci local goverhmenfbiit do. Ii6t clearly pro~de a ~<?e to. the . 

· · · · : pu~lfo, 'ptipr. t'e'st cliW:ns have. alio,wed .. reim!Jurileilieµ.t in sii.ch circumstances. · Fi.irthej:ihore; ~ce · 
... ·. . .. · .testitilony: ~ pJ.'DVi~ .at.~:1i~,in;hg that·:~ii py pub~~ !IBfefy ~ersptinelfio .o~!l~···~be~~ in, . 

the less obvious form of''blue flW' or by o'tb.6t means; the legisliifive pijfpose for·the te·st claim 
. statuteS' Di~ b,e, re~valµateq.~, tJ:>:e ~ysis .tQ 4et~nnine .wl¥,Sther the·proviBiops ~suit' in .an . 

increaae in fue level or qga.li:ty. of gov~eI,ihU sei"\ii(llilB·pro~4!'d· · · . ·. ,-;· : . · 

The Commission finds that the prior final decision for this test claim is contra.cy tci law, a.rid the 
~~::ent pfDe¢i~H.¥:ishoUid !?~, .. ~l?Fe~. to r~fi.eot ~~.fo~B~~ ~~·~xsis: ~the ~sultina . 

. gs. . . .. . 
i"'J~ .. ~·' •1 ,f.:~ .. ·rj~,' l\1 

Issue2: 

48 CtzyafMerc:edv. Staie ofCdllfornii:i'(l9B4) 153 Cal.App.3d 777, 783 (City a/Merced). .. 
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·. if necessary, .Sections J281 .. 1and1299.8 ma,k.e·these provisio~ applicable to.bit).~~ ar:bi~qp. 
A prciceedings set fi;inh und~ the test clabn statutes. Tj.1.e ·ccunnP,~sion finds ~ ~tivrties rel.Sfed 
.. . to dis9oyery, ptirsuant to thes~ sections,·a,fe not-required. . ' . 

'·-,• 
: ~: ~ 

. Under the test. olah:C, stiltµtes, -~l;i!µi~tlqn is .ccim.p~lled when an imp~s¢. iw.~ee11;. decil.!lre.d ~d ~e . 
· · einployee·org~clol'l;initj.ate.$ -~biti'~tfon.,· the '.9p.ly party. tl$ would_.r~fus.e _to enga¢e in... ·1· .. ·· · 

bindm,g'arbitil!;t\.~:Q.urider.thle ~cenario .is.~ ~ocal.:pub~c 4g¢noy em11toyer, and.. sucl?. a .~ai:sj.pn: ... · . 
. . to r~fi:i.se _to _6;lg~ge in),~l?i~~on·is. disc~~QnBzy ! ~y ~.c.i:tv~ acti~ties .cl,aime~ by ~~s~ · .. . : .: 
.provisioDB·woUld Q!;l,.1tiggered by that dispre'tjOniiry decision; and thus· ere not state~m.andated o·r · 
subject :to articie XIJ:i;.a, csection .6: · · · 

r . , . 

··' . 

. _j .. 

Tb.us the only activity required. is the selection of an: agency panel member, B:!l.d:, therefore, ~t 
activity alone is state-mandated and subject _to articl~ XIII B, se.ction 6 .. 
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49 Code of Oivil Pfb'Cedure;'section '1:299;5, slibdi~sion{a). · 
SD Code cir'"Ci~ir Prtiledure section 12!fo.s·, subdivisiO~ (b), 
51 Co4e pf Civil Prq.9edu:r:e sections 1280 et, seq. 

' . . . . 
52 Code of Civil Procedure sectiotls ~282 et. ~eq;. 
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~ ,.,, 
~ 1: 

'1lf'" -:, _ 

"9 
'.~:i-:· t!, 

Se.ction 1299.9, subdivisien (b), ·s1;a:tes that, unless otherwise agree.d. to b~ the p~es, tqe CQS~ ef 
.' the' arbi'l;ration pr6ce~ding .and. th~ expenses o_f the in'bi'lmtion pf!1l,61; ~cepttlzose of th(! J~inp,lo~e~ 

represeritattYe; shall:be borp.~ PY tbe·emp~~yeetQrnl.l.niZ!i.'!io:q. .. Th~,,~,1;>P.blic agency etp.pl?yer 
-is resp©nsible fi;1r costs of ~ts .. agency panel member, but n[)t the ,cost·oftb.e'proceedingpr '¢.~ '. 

. . qthetp!inel members. . ' . . ' . : . . . . . -. . 

Clain;t~tis-seeking.~iml:iurs~entfor-th~rfollowihgiteµ.ei~1;1gactivitfos: _ - - -- - ... --: _ .-

L -_clme ~f-fhe'a~~cY nb'gotiit~is, -smfr~d: c¢fumel -~ pii1p~ fodhe· ~bittatlon!rh~g; ' -
. \ ' "'O , '• , ' • ' I • • •• ,·,>.•:. , ~ • t'I';, 

2. time of the agency negotiators, staff and counsel in vetting, selecting and preparing -: -- _-
,,,,,...ert witness~s· - · - · · J · "'' ' · :,· · · . ·~·-- _ . 
... .t' ' -

3. ·time of th~ agency p~el m~ber ~ct attorney ii1 pre-arbitration iiieetings ·of the· panel; 

4. staff,_ attorney, witness ~d agency panel member time·-for'the h!Sarlb.gs; .. ,: 

5. agency panel member time-hi co11Sul.tlng in clbsed s·essfun.!i 'Y;iith.tb.el-parieif: 
6. attomei tiilie in preparing· the-, Cl:Qsfug 'btfo!'f' ,• " 
7. tiin~1pfthi;i a~~rp.e~,'n~j?~.~tor!t..8.n.ci. staff in c~~ulting; with the age'.lcyp~lme_mber 

ptl.ot to the isSUati.ce of'llie aw*1'd; · ~._ _ _ ' . - '. - _ ·- ·. · - · 

_ - 8-.~:~~ of tp.e ~mey, heti:~:tiators~ staff, a~ency ~$i:i~f~6Jn.ber, ~d ~~y~g boar~ 
: -~ODBUlfilig reg'ard.in:g ilie award and 'gi\iili.g directi.oii!i &nigency-~egq:tili;fo~;:mid · -

9. ~~~-Rf.~~ ag~flY_negotiators to ne~otiate with fue UJ?:ion's ne~otla:fili~f~tesent~tives 
- -~15Je·al'lfu the a'Vvard - · - · · , · · · '! · ·· · · ·- • "-· 

Once arbitration is trigger~d· under Cod~ of Civil Procedure section. 1299 .4, th~ arbffi~g~ .panel, 
withil) the scope of its authority, may cfil%cltithe ·patties t6 pei¥o11D:fs~~Qlnelf X~\iii)ttre's~;~~ihee~ilie -

· arbitt~gpi:L p~Q~ee~g;'.'9µ,ar jtjgg~redt. ~-.wijr_qmeiey, tp,e Co~.mts~iP,lll finds t~atj:Q:e,;~~vi#es .. 
directe(l;;P.y1~e' arbi~on)an.~l:iif.e.Gtivi~es inffi$4' by t4eJgpij .. pUh}iC.~gel1,Qy ien;is1¢1Yer·to 
partit1lpate;·4n, ¥1>itrati~n, ~ ;i;i,C?~'#i~et\(:lnm::y: ... As n;oted. abi:lve,·tP,e:aj'.bi~olllj:>fiti~~ ·a,ut)lority . 

- inalu<;ies nif!&~g With~ :Parties o~<tp,ei.r r~~sep.~ti'Ves. A'~g;~qµi,rie111md my'~S,~~Qiis, 
holl;Uµg,heiattings;;~~-•g·1a)l.y.qtl,l:eit:•actiq~-4!cltidjng~~r~~4i.~tiep;t· ~~;tb,e . .arl,ii~~ti.Ql-1. · 
panel deems ap¢'opri8te,53 aB well es subpoenaing Witiies~i;is·._~g_q~:ths. tajtjJ:lg_t4~· -

- - :testimonyof.any-person;.and.isBuing subpoenas duces tecum,-to l'.~'1~-~ffiQ~\:!ct,i.~ri an4 · -. 
examination cif any employer's or employee·organiz.ation's rebh-~'!Bb:g-~'iibf'~'ij;'~,::.Ji~lli{g to' -

-any subject~ 13efdtethe panel.~4 _ .. . - '. . - • - '.I' - , '-,-·'·· . , - , -
• • • • • .~ .,' ". ,J • . • • .... ~ ~j ' 

The.pl~ language of the test claim statutes does not require the loeiil pub1i6 agency, or its st8'ff 
or governing b61i.rckfu prepare far heatings, prepfll'.e expert witnesses:·· P.r@'Elre -a :cltisitLgibrief. ru; -
co~twji:Ji._;~~}~~e..l,'.ffi~Dl:P~--Enm: to iss:uat?:9f'lj~.fthe a~~-!- -, .. : . _·, ,· ... ' _ · '· ~·-!18 

ar~tieEtI&pPr:iaeB&·e·a·'e&ee'd OB the a,·ffii&.- · ~I.- • •• - '!ll. 'u<·-
1
" ... 

• I I' e • ' c b 01 c '.:-f':'~ ~f!.Jl:,·'it,,' ..,_"';','. • 

th6 em,ployee orgalii:za.tion r6wesentatiyes based on the award.. Further, the plain language of the 
te!d claim statutes does not require the employer's arbitration panel membe! to partj~ipate in p~e-

.... 
53 ~ode of Civil P.r9ceffi.,ir~_ s6Qtit!ll 1-i99.S, !'\l,pQi~i-~ti (,a). 

r , • • ' .·-•• 

54 Code of Civil Proceci.ilre s.(:!.9tioP.; 1299.s, ~bdivision (I?) . 
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arbltrii.tiqri: meetings' With Iocal ~genoy staj'f, c6hsult. With.Jbcal agenby staff prior to is~e· of 
the awatarco'iiBuH in· 6losl)d sessioritwlth"the° arbitration panel.,· or·oonsul.t with ·ltiof!] agcm.c:y si:a.ff_ 
and the·g~vOniiilg .. boare ~~arding the aWElrd, ·Howev~/·to the extent that any of the above. 
activitie!i"'ili'e d.IBected 'by Jhe· arbitration panel :within the scope of its authority,. the ac-µvity ·is 

. · stiite-maD.dated. · ·. · · · ... · · · ·· · · · · · .. 

. . . Th~. o~ce arbitratio~ iB'trlg~e~d~dik Odd:~ ~f c~~ Procedw:~·:sectioii 1 ~~9 A;:ikly the. . "" 
.foll<?.W)..p.$ ~¥itj,~,il,. jp partt~f.J?,9{~.j~ (h~·¢~1tr.~.r;J'f!-.P.''·'.<?C~~f Qr ,ai:re'gu_tred by the .. a,rb{trqti;on 

·panel, are state-mandated a.nd'subject to article XIIl'B, section 6: · · · · · 

1. M~ v::k ~ ari:ii~ti~!'panel (Cod~ Civ. Pro~ .• § 129~:5 ... ~b,d. (a)). . . . 

.. 2: . CClloper$ in-~~I! or .investjgatioiia (Qqde Civ,,f.roc.,· § 1.~.99.5, subd .. (a))1. 

3. Participate ~~~~qn.(Code.Ci~: Pro~ . .,§ l.f99.S., subd. (a)).. . . . 
( 

4. Particip •. ,i;i. .. ~~~s. (Qqdi;i.~Civ~.P~,q .. § r49J.~~ •. sul;>d,. (~)), 
j • • • ' • 

5. Respond to subpoen.B,s and subpoenas duci:is tei;:?JP,,(Code Qiv)'rc;ic._, §.J2~95,. · 
· .subd.(b)). · · · · · ··.· · · ' ·· ·' · 

6: Ite~onci.to ·o~~~ d~~~n~·fo~·~~ss 1isti aiidf.qi:dc;i.~umen:ts (Cod!' Civ.. P~~~ ... 
§ 12~f~.~~ !RZBtii='lis.~ea Ea)~) 1~99.~).55 

. . · . · . " . · 

1: M~.:S:PkU<?f~~~~re~b~ to ~6si~~~-.l'Oq~~~ (b~de.Civ~·Proc.~ §. § . .i'~g~ ~el· 
. 1~83.Q~~29~.8) ... ' . . . 

s. ·C~:i~~~~~~ ~r res1'and to cli~~~ety ~eciliem cl!ocfu·c1v. pi~~~ §l·~~ai·9i~· 
1?,99;8). 57 . . . 

· Cost;:,~;·'.~ :.~t~f[J'-;~J~t " · .eiattan:~ ;i~~Test fJlai~ StatUt~~" ' · · : . ,., . ... .. 
··· · -,_,._.., ... ,,.··~·,.r···; · ··~-··· · .' :···· ·--···. · - · . .... t • 

"Claimaflf iSi'~~1(c]cilrtS .qf:·hl~~le litigatro~,~garding .the.i,ilt@tp~tiorilpf ctititial · 
provisiciilll o~lij.\vr-Wlil6It:~1~1:1i~cit\B;" 'inelUdmg.~ tact t¥t:.tlie' aat·eov'ers ''1ill' other 
fomis -~f'~\3.b,~~ri;','lfud:co:v£#s·-em15}b.yees ·p~ormmg l'Bii:Y'teJated duties~1 1o·'firem'ghfilig 
and inve~~~. ·. 'l'Ji'tl 'Oornmi~·•ior:1 nndS that litigathlfhliy aspect1 o:f the test.o1$1 statii~s .m. . 
not req4lflef(~· iii~rp!~ ~aj'f@4~~~?.r~~~ ii51aim statute8'.; nieri:ifO~. the'se·co~;are-·not State-· 
mandateH'oi!;·B:ii.bjeil'[,.ftp,tWmi:ile~~a·; eeetion 6. .· ·· . · · · · ~· . · . .,,. . - · · ·· · .. 

...... '---- summel''. .... ~TSiJiUJJ~~~aA~a'id~~ .. , ... . . ·· ·· . · · · · ,,,,., .. -, -;~-·,, .... -·---.... ~ ... c,. 
,.,. Wk':;:z;I~·· ~.,;_; ,..; Lr •. ·..,.'.jtJ~·!I;•' ·~·4 •~ ·~· · · ·~,~ ; , /•'' 

In summary, the ·commission finds the following activities are. ~te-marid.s#>i,d~, end,;therefore 
subJe,ct,~,~~1~.JWI.B; file~Q,~~6;, . · . " . . . . . ..Q• ..... 

1. '. Sel~g-ari arb~tra#oii:pab.el"member• (C~c;le·.Ciy., PTQa., § 1299.41 .. subd. (b)). . · 

2; .... Sii~&~lh~-~~~¥tirtii'~:ffef:.pf settlemeht tO the· ar'Oitt~tj.oft ti~~l (ddde Civ. Pro¢.~ . 11,,,·"~v· -'1t:""'-;§'.¥9~~ijff\;di::i'a)i.. ::. .. .... . ,;: ·''. ~~H':'"""' " ,,.; . 
1' , :{I,.''>: '..'.\·+ .. " •; '. ;,., _. .. '-.::;fi:t'J>i!H).1,1 'i~' VJ.,., • • " 
' • }).'1 • ~:../·,••· .. o'I l P• • · • '"""' 1 'I!'. • _.·,..,:. •' 'l 

1 

' .......... 

SS Incorporating by reference Code of Ciyil Procedure section 1282.2. BUbdiyision C!!-"(2). .. . . ' •' . 

56 Incorporating .by reference Code of Oivil iRtoae.dute sectjonB 1283 ~nd·128$-,05. 

s1 Incomomting by reference Code of Civil Procedute section 1283 ,05'. 
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· ... 

3: One~ arbitration is triggered under Cod~ of C~vil·Proce4:ui:e section-.1299.4, the following 
a,cti.vities required by ~e arbitration ~111;1el ~r to p¢cip~~cdn the arbi1r~tiC!n pro.cess: . 

- a.. ·Meet with the;arbitratio~.peul.el (Co_d~ Civ. Pro~_;,, § 1299 ~5,.~bd. (a))'. . 

_' "h;.: Participate~ inqwpes or hlveStlgatidn.9 (Code Ci.y:. ~-oc;,_'§ 1299.5, ~ubd:_(-a))' .. : " · 

~. ·Participate iii-mediation (Co~ civ1-P~~C:., § 129~.5, ~JJd. (a))'."·· ·· ·: . - · .--
. '. ';h} \1\' .. ~.~: ·. . • .... ·;. ., . " ·. •'. 1• f> • ::' .'. • -::,, : •'l\.~· . ' ., . ' . 

. · ':4(,,,':P~~~ate ill h~~~·(Op.~,e:·,Ciy; r.rq~ ..•. ·t·~79.2'.5,, ~bg;,(~)).. " · - · · · - · · · , 
e. ·Respond to .subpoenas and subpoenas duces tecum (Code Ciiv:·Proc., § 1299.5, . 

Sqb~, ~)), · . " . . . , I 

f. · R.est>orili to m:· make .deniand.S fo11witness .lists and/or dqcuments (Code Ci:v. Proc., 
§'li82:2;«•1:iael4-r.tisi:eB: (a)~ 1.299.8). · · · · · · ' 

··· , ~~~ .. ,~fi~TJ:~~~M~~~:·~~~P:9.?-A:io ~~oslµ0~·tett¥e~'(¢qdeCi~\l?;~.~ .• §~~ i2~~. 
. • • • ! • 

h. qq,p.!1l:~ ~covQzy.,p~re~pp.9.to discoverx;~eczyests (Cqde Civ. Pr,oc.'. §1282.G§. 
- 129~ .. §~. ·- . . .. . ' ' " ' . ' " .· · · ·:11%' I J.; ' ··. ::t. :t" · · , ,,. · . . · 

Thes~ ~vities e,te GP!y Bkte-mmidated.&~,tb.e:time perk1d iii which the test' claim statutes were -
presumed consti:tt,1!401Jlil0 janu,ary·l1;2001tbi'oughAprll2t 2003. . ·. · -, · -

" ', . . ' 

Do the'Mandated1Activltie~ Co'nstltuteil·l'r.Ogritm?· . . 

Theco~~~g>:!\if .. 'i\~µ~fu~~f ~,--:.tbhifrieme . "ofilme\~Xll:fB secti.~n6: . 
. m~anB :"{ o_· ;,_,,;, .. ;,- ~. '''r .. »;,6~!·:otit~'l-li:'~·w~-~-~ 1.'tiiidioi{!r_·' ~~i;:;2!''a1~- . •ti'6\oihe') .~i.lic 

or laws !1£1.~lffi~a~t a ~rttoli~y.:~ifu1~ fuuq~ re~Jm;;:on i:1· ~o~erlJiliti.' 
· a.nQtd.a;~ot'illliPl~"~~Y t~:~ lrS.i#,n~: a_~, ~tities ~~i.rsttHp. ~s · Ob.I~ ~ne dt'it.hese testa'mtiSt_ · -
be.met 111 order:to .. flli4thi¢ the test clWJ;n ~s coi:isti:t:ute: a ''Pffi~am." ·--. · - · .- · · 

ij~re. l#~;tl:ist_icl~1~ttit.es esm~.li,$:new b~4frl.$~~it:~~~ twti~tie:is.f~rlpi:i_at public agency · 
employers 'Y/h'o .. empl6y,peace ~f:fic~s an:d,fuefii~'fers. ·. 'I'J:(e D'ep~ent·:OfFli®,.~.~ .asserts that 
'!:he costs alleged do not iftetn from tiie perlormanc~;5f a' req~ajit uni,qq~jo .190~; ~overmilent. -

· . 1:he qo~~~jp~ ~agr,c:iei~~)Y.ij:b. th .• ~)?,.e~,ariIAont, ~m:P-e .~.~:·~~.cl.iwn.-_ · . -.· ~~~ ~f:l.owx .. ~ppilca_ ble 
to loc'Ei.l 'ubli :a"en ' , _,.I~ • eta VI"''" '. lo: e" -e'o#l. ' d :fir'en~:t:ers .. d3ft. 'e-is ' . ' .. - -- ---- - -·-·- --- _p ___ jl · _g, ·~'t-1~--~Y, · 1·-~.9--~.-.Y-·P. •.. ~11'i~-"' Rim' ... ~·--·· --- · ·'" ....... ~-~ -... -if····-.- .~R ·.---. --- ----

- .. -·· -- othet''ferrtl~t-:flmen_"t':stat wr~tffi_ 0. emn1. -·: erifto en . e m·o' -. ri:· .. ~ arbitriiti.o~-Wim. ·_··_·- "'_,(c{·ee' ' __ :-: .... -- " _ - >::1-:-·--, ..... ~L. H1 .i:.-,;i'fflrPY, .. _ -. ~~ _ .. w.~ .. ,.... _ ,,,,~,..~ ¥. ... _ ·- .. 
orge~j·#~tieins. fleriq~. :the ~i;lst'cl~ statutes do, not apply g~ally to Eill. resiffii#.ijj aji'4 ei;i.1;iti_es ~ 
the state. ~w. · ' · · · · · · 

More~:ver1.,based_on: ~e P,)Jiln l~~e oftp.e test~~ ~~~~.t:h~·1=-~~~~~.e'..s -~¥-~ W. · 
ena~g· ~~ ~a ~ to .'.l!rpt1~~_the health an!i w.e).fiiie' ~~:tb:e ~li~. ~Y;}~Vl:d.W-~ ~paiis~. 
remedies necessary to afford public employers the opportunity to .saf~ly allrnat!' th,t;1 eff"~gts ot. 
labor strife that would oth61'.Wise leru:l to,J_trik_e,s.~ fjrefi~ten rmd_~Jiw. enfowe~ent_ offic~~." 
Although strikes by law enforcement ·6fficers and :firefighters are illegal, there is eVidenoe in the . . . . . .. 

SB Coui'lty·ofLos Angeles V; St~te ofCaltfomia (1987) 43 Cal.3d 46, 56 ecounty of . 
Los Angeies). · · · - . · · . . · - :\ . · . · " 

' -
59 Coi:ie of Civil ProcedtJn: section 1299. · 
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record i,nillcating that·~ strikes nbvefltheless occtir; 60 Thits; the intent ·0f these Statiltes is to 
prevent sttikes by looii1 safety officers ·thereby providing a 1servic.e .to the publict . . 

Th~fori;i, th~ Commiasioil flnds that tile adivi#es maiidat~d by. the ·t~st claim stati:ttes constitute· 
a "pro~~·; with~ .the meaµip,g o~ ~cle XIII :B; section 6, und~ ~ther of th!:( te$ set for:th in .· : 

. . Count)' of ~os, Ang_e,le~., ... : . " .. ,~ ... '. ; · . "·· . ·: . . .. ._,:-: : '. .. _.. . ..: . ,. ... _. .· ... ., . .. , · . 
· Issue 3: · . Do tlie test ~I~ 'sta~~-~ ·ccinstitµ'te,·a ''~~.~ pro·~m or highe~ ~i:wel of · .,. • 

· · "· "" a·erytee"'Wlthin tlie meanmg of a:rticle xm·B{sectio1f6·of~lle~liforiiiu. · 
~nstitntioi~1? . .. ' · · · · · · ... ,.. ,. · 

ite·st claim statute or executi~e-ord~r·imposes a "new pr~gram or higher level·cit service" when 
the' m~ ~vities~ ·~) 'fll'e new i,I). comparison with the pre-exi,sting schelll:~twid ' 
b) result in an increase in the actual level or qual.!,~ .q{,gq.y~~j~lflJ~C~.m:vided by the . 
loc~,~µ9Hc .~g~qy.61 ~~.st~-~~gtJµ~ ~- .,.,.~ .. '.on.~,t.9}~9. are:¢:~ .. mandated. . 
actiV1ties\\iith'ilie tergril req'liirem~ts'i.n en:e6flmrn'edia~Iy· ··efor~~~ · ~~ .. ~if the·test claiin · 
statute and regulationa. · m. · · " · ..,,f,, • ·.- · ·w 

Pri6rtiiffi:e ena:6ttlient of the test ·qlaiJii Stafute~, focal p\lbli~ ii:kehoy em~iciy~°W\f.f~~ required to · 
meet an~ confer in good faith with i:eoognized employee organize.tiom,i un4ef'ihf:l~eyers-Milias
Brown:Act: The teSt clein.1 statutes· added ·new s1:!1.te•)!J:ilndi\.ted actlviti,e~ rl,'llati.tj~·~"bmding. · . 

· arbitration. Thus, the program is new in compilris.e:il.',wttli the~pre-~g ·sciiielfie.~ ~ .. · ,. · ,. · · 

Because the Legislature's. intent in enacting te~L~i·0~~~ prev.~~~;:1?$1!9~~8:1. . 
fi.refiglit~ BI>:,d,p~~~,-0,~P.~~; !l1ld .i'.b:f;I ••.•..•.. ,~tjJro l,~~~n~p"'~;~·~·· g' · · ··' •r . . l~Y.-*e~e 
l al afil".iil:.i.·...a.ttoen·i...> • ..... ". ':fi. "'' ·,.: '-'' ·'"""+''"')!.· '.n;.;1,,,- .. · ' · . ~~I+" QC -~c:" ··. QfJ..F~, '"f.P.. ,; .,:.,,.,,LP:~~;if,jrw~.- .... " ~ll.~.q\Drpv. ,$~.· .~~~.~!· .. e. ,,. •.· I ... ~ii'.~t..:<1ll an · c:Saae' ·th· · .. ··1·;v1i t "+;,·, f" ··~·6 ... ~ ~'!l'd'd .· .. 1··m"~·.;:..u • ... ~ · · 
lil .'l";~'Tfl';r!'l''e • ~ .,,,tlil. e 0 9,. , c'''" ~- S~-~ lt9:~ .e .' .. , :'t9.~.- p~ .9·~~·[· .. ·: . . , 
Th~fore;.tb.e doWsion fu$ ~tthe iw~h@elfn_e~q·~~~~-thei-t~st c;1e;rif·:·~s;.66nstitute · 

. a 'Mw program or higher level a{.eervio~",iWitb.in the mt\nlli.g of attiolb xin:;B0'8ectioli 6. 

Issue 4: · Do tlt~:test·.claim. ~~tg~s lnip»~~ ~sqi m&iuh1t~d by the>1ita~""WitbJ,n·fhe 
meJiiti.iig 0~ 1&.rtjcl,e ~ l!l;.·~ection:.'6' o'f'the Oalifomia Colifiltl~tion;·ilrid 1 

· .. Go'1e~AJit co~.~ ~~~on 11si.4q .. · .. . . · · · ..... · •: · · . 
For iliitest c1,;;rll·st:B.tute~~:.. irii~n§~·~::re· · hllriiiiliJl.'sta.1e-mtfu..iJ:f:ed ·ril · · · 'nte ru5wacmvities. 
mu8t.im~'1se~.:·ip;~-~tt~:,~~~~~~~~·;_~#t'.4·~0~'.(fuiii'~'.C~~~-~·17·5Jxi..0• :. • ··:· •. 

Go".~t ~~-~#~!117Sf2j)'.li'¢filie~~coet#Wttl~ted ~1 '~f~1.'.¥ arif~e~ec!, c_9st ~ 
locilFag6'&:y'is'¥'eqwred: to fm:ur· as a r·erfult of a stafute'that ri'iaridetes B.'fulw :Pro~ ... 6r hlgh~~ 
level of service. . · . · · · '· 

The e!:~t,.d~. af~iiloe vds'E.stafe· · ·~d bi~ test ¢1,Altp~t_ha.t.. "[tJhe .activities n~pesfilaiY 
to comt>iY Witif~'ffii.lhdirleilaanV1'1eB'ccrsi well Ui exhe~s 9f $~o<LO'Q per y~fu. .... ·~62 Tht1$.·t1le:'. . 

. - :··:.i: .. ~·· ·· .~ri· :~:. · .. _, . · . . · ~ ·-· _. · " 
60 Reporlet'{'trWiscHpf bf Proceedings, July.28, 2006, p~ges 9~~99'. 
61 San Diego, Unfjied S~hool Dist., ~;ra, ·33·Cal.4th s59, 877; L~~ia.Mar, supra, 44 Cal.3d 830, 
835.. . . . . 

62 At the ti.me. the test clail,n was filed, Government Code section l 7564, subdivision (a),· stated· 
that the no test claim or reimbursement claim shall be made unless the claim excee4s $2.QG. That . 
·section was subsequently modified in Statutes 2002, chapter 1124, to incre!l-.11e. the rntnim~ to 
$1,000. If this test claim is approved, any_reimbursement claims muHt exceed·$1,ooo. 

• 
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' 
el~t ~· initially provided evidence .in the. record, ~i~ed unde~ pe~ty of perjury, that there 

•. ·" would be increased c6sts as a result of the test claim statutes. However, new evidence was 
• provided 8t the.July ~~ 2Cio6, Con:imiasion ·hearing· for this test. claii:D., unaer ·oath, that the . 

eJ.aima:Bt City of Palcis Y~es Estates did not get to a stage in negotiatio~ wh~ bmding 
arbitration was trigg~di7: Since·rio ·ac:ti:vities ar:e reimbiir~able.prior to tbe.pqjµt .. a't which' 

. . ~' ··.····-

• ·~·. ·-.t 
·~.~ .... , ... 

'. .binding.Eirbitratioh is triggered wider Cqde cif G~V,i,I. ~~edure .. secticin,-1~99.4,· tb.e .. :Slai= ~t ~ . 
· · of Palos Yerdes ijstates di4 not.itl faq incur aJ?-Y ·Cc,>sts. ~~4 b~.tl;ie' ~~ t,o·c~inply .with the· · . 
· mandateci ac?-Yities dtirin~ the·lli:D.ited· rehnburaement peri.¢>~~;-~~f.tloi'i:.~iijil;PY_ .. 1, 2001 ,. · · · ·~ · 

. through April 21, 2003). ·. . . . . . · · · · · . 

On.iati.uazy 23; .2001, co-cimmaniCoililty bfN~pa proVideci a declaration smfu:i.~·tp,at the binding 
arbitration process was triggered in that county, pursuant to Code ofQivil Procealire sections 
1299 et. seqi; and 'Gmlilty staff particip&ited in the proce!!S during the reiinburs.einent period by: 
1) engaging-in :o;ie,cµ~on;-2):~~~igna~ en,~JDttratj()zi:·P~~lmember, ~) n:i~~·:v<ltb. the . 
arbitrato:Ni; · 4)·'gS.'tll~g and ex9h~gfri.g;retjuested1i¢'dlfiUatioi1-t exb1[Jii:$,·arid,witl'!.esstislS;. ·: ·· · · 
5) con4uctmg ~od\ierj:; and 6} 'p~tiip·~g'in a three~day fU!hitr15.tfon b:e'arj.tig; ~~ .. Wherefore; the .· 
Colµlty ofNapa did engage ili stin1~ ~f·'i:h~;stifte..man'dated_-iietiyi:ti~s~ ·'Dh.e.Co~fy furthlM' stated· 
that its costs to participate in these activities exceeded $10,000. Thus, there is now eVidence' in 
the recor~ signed under penalty of perjury, t1;i.at there are increased costs mandated by the state 
p~t to Government Code sections 17514 i;m.d 17564 of at least $1,000.' 

~ '' . ' 

Gove~n,t Code section 17556 lists several ~ceptions which preclude the.Commission from 
findiri.gcosts mandated by the state. The Commission finds that none of the exceptions are 
·appli'i:if!.ple to deny this test claim. ' · · 

. •'· 

Accordingly, the Commission finds that the activities mandated by the test claim statutes do 
impose "costs mandated by the state" within the meaning of.article XIII B, section 6 of the 
CBllforP,ia Constitution and Oovem.meni Code section 17514. . 

a•• t'r, 

CONCLUSION 
'The Commission finds that the prior Stat.ement of Decision adopted on July 2&, 2006, was 
contrary to law; and, .irl. applying the appropriate law t9. the test claim, the test claim .statutes 
mandate the following activities: .. ··· · 

·· 1. Selecting an arbitration panel member (Code·Civ. Proc., §.1299-.4; subcL· (b))• ···, .::·.-·. '~-' :: .. __ . 

2. Submitting the last best final offer of settlement to the arbitration panel (Code Civ. Proc., 
§ 1299.4, s-Wae!:. (a) 1299.6. subd. (a)). · · 

3, Once arbitration is triggf'.l'ed ~der Code of Civil Procedure section 1299 .4, the following 
activities required bY. the arbitration panel or to participate in the arbitration process: 

•' . ' 

a · Me~t with the arbitration panel.(Code Civ. Proc., § 1299.5, subd. (a)).· 

b. Participate in inquiries or investigatio~ (Code Civ. Proc., § 1299.5, subd. (a)). 

c. ·Participate in mediation (Code Civ. Proc. § 1299.5, subd. '(a)) .. 

. 
63 Reporter's 'Fra.fulcript of Proceedirigs, July 28; 2006, pages llS-116. . 

· 
64 Declaration of J~iine M Gong; J'.:)eputy County Ctnmsel, Office of C6Un.ty Obtlnselj . 
County GfNapa, page 3. · 
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d.. JJ:arlicipate in hearliigs (Code· Civ. Proc. § 1299".5; subd. (Ii)). · 

· e. Respo~ to st.J~ci~ ·ELD,d subpoeni!s duces tecum (Gode Civ. Proc. § 1299.5~ 
. subg.. .. ~)).. . .. ··: . .-... · : . . .: . · .·, :. ·: .. 

1 
•• -:·,. •• • •• • • 

. ·: £ ~spond'.to. ·or n:Uike·de~s f~r-witness·lists flll:dltlt documents·{Code Civ. Proc ... 
. .. . . "§4"'·g··•,.,,., . ·1.:.:1:·." ... E ·~ ~ "n ,·6s· . .. . . . . . . . 

• 1-, .... • ••• '::'1 · =~i :c.:c,BQsw'~Bl8B: .. ~)~.N9:t.B'jr··· · · ·1• • ": • .•• • •·•• •• ~ ...... ••• • ·~ ....... ·: ·' 

. . . . . · · · , g., 'I\>f ~ .. :; ~~µ9~iiq~~~.~ ;~~P.EP4-~ ~p.9sitio~r.e~UOEU!_(C~·d.a.ciy:.:.Pr0c·~~ · ·, . .. .; .. 
§ . . 129~.8)."" •.. ' ·: .. . 

h. . CP.tiHw.;tdiscov:ery or respoJ:!.d to discovecy.requ~sts {Code Civ. Proc., § 12~a.Qa 
.. '129:9;8)°,67'-. . ' . " . . ' . . . . ' . . . 
. :· .' . . .' . .. . ' . . . 

These activities constitµ,te'a ''program;' tis .wen. as a ·~eW.pz:ogrm:ll ~t.higher..le'Vel of service," 
Furthermpte, the a¢.:iVitie!!. inip'ose '-'cosw'T.i'nt.l.~ted,.,]:jy.fuii state'', Witliil1 the. meani]lg of,·:, · .. 
article XIIH~, :s~cti~~t6?ofJhe GBlifort?iatcfu'nstifu1i0~ atid·.Gq;v.~ent. Gode ·s!=!eti.Q,n 17iH:4. . , · 
Because tb.~ teef.cliim StB.tutes wete'.decliue~·:Uiie9ristitt.1.tim~ion,A.prtl.'2{, 20031,however, the,· 
reinibursementp~od is lii'n1ted to 'Janilliry 1-·, ·2001.tbiG'liigli April 20r 2003. . 

~ . ·~ .- ...... :-;:· •··· ,· •. , ..... : • .... _ ........ ......... : •.. . ·' • • .. ,• .. I' . ' ·. 

,. 

,·',· 

6S IncOrporating by reference Cod.e of Civil P.roced.ute seotign,}2~2.2; !fu.bdivision (a;)~. 

66 Incornore.tlng bv.referen,ce· Code of Civil.PmcedUre secti~ 1 128'.} end .1283 .05 ·. . .. 

67 In~morating by reference Code of Civil Procedure section 1283 .OS.· . · . 
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J ://m~date1s/2001/0 I tc07 /PsOs/DraftPs0s050407 

. DRAFT P~TERS ANll GmDELlNES . 
·. - - : ··. . ~ ~~ t ' . 

Code of Civil Prc;icedtJ!e. S~t:tlons 1299, ·1299.2,, · 
· · .1299.3, i299.4, 1'~9~3. ·12~9:·6, 1299.~ anfl299.9 .. . · .. ·' .... 

"• • • . ~ ' . • ' •• _,. ' • ' '·. t . ; • ' • . : . . '. • • ..,, • . • • ' •' . ~ • ' • •' •• 

. . Sta,tu'tels 2,000, Chap~er '9.Q6 . . . ' · .. 
''! 

. . ' ' ~ ·, .. ·. · · · · Binding Arb'itr¢ifio1i.: · 
.. . or-tc-01.· .. 

County of Napa, Claimant·. 
., 

I. SUMMARY OF ,THE MANDATE·.; ·. 

.. . . ~ . .. 

g~o~~~~~:~~~:~tft~~J!i~~=~.~l~~~nT~t~J:e~~~b·~~:f,6~f J/~r~~~t of 
. · adopt.~d .oii .. Ju:If,2,8, ~op9, · ~f,oorHt~ t~. l~y.11 eii~; ili' a~i~~. the ~pro.pnate 1!3-w to t?.i:i ~st · 

claim; the te'&t ~c~ehn sta't\ifos manci4~ .1¥~ f'bjli>~g activ1#,e's:· · · · . . " ' . . .• . . .. 
1. Selectlµ.g an arbitration pan!!tJ:l:l!ilmbei: (Code IJiv. P~c. §.1299A, subd. (b)). 

' ' . ., '' 

2. Submitting the last best :Qn,al offer of settlement to the arbitration panel (Code Civ. Proc. 
· § 129~ .• Q'. su~d. (a))J.. · .. J•. 

3. OnC.e~atoi1ratltin is triggered~ Cride of CiVil 'Ptijcedt#6 !iectii;lli 1299)i, the foliovvmg. 
aeti.Vi.ties requited bY'tl:ilf arbi'l:tjitiori pane1 'or to piiiilcipa'.te iri the atbittation pi'ocess'i . . 

... a. M~;;i~t:h the ~itrati.on~imel (co'd:e Ci~. Proc. f i299.5, stibd. (.a)): 
. . 

b .. · Parti.ch:i~ in inqJ,!i+i~s or invest;i.~(l.tions (Code Qiv. Pro~ § 1299.5, E!W;id. (a)). 

c. Participate in mecliation· (Code Oiv: Proc .. '§ :11299 .s;· stibdi· (a)). 

d, Parf:icipate,in hearings (Code Civ. Proc. § 11299.:S'; ~D.d. (a)).. : 1 · 

e. · ~sponcl'.to.subpoenaa and aubpoei:i.as duces'tecum (Cod.e·Civ. Pree;§ 1299.5, 
... SV,15,d/@))-.::--' --·- ·.:: :.~ -... ·'._. : .. ;:.:_ :··,·.~-"-· ·:. . ... 

~· · f. R~8<l19J1~·~.o1 or tiiM~ d~~s fo~w).,~~ss lists·'.~~~~ 4o~~ta (Cq,rJ.,e Ci~. Pro{· 
§'12~'1:1'.°8). . . . . . . (r:;"". '·. 

' • ., . • ' ~ 'I 

g. Make ·iwplicati.{i)D and respond t6 tiepositiori, reqilests (Code· Civ. Proc., § 1299 .. 8).2 

h. Conduct discovery or te~6na to ciiBc&veiY requ.esti/(Code Civ:Ptoc.~ ·§ 1299.8).3 
. 

. Th,e Comffifssion fouild ili:at these a9ti:viti.es ccinmtute "· ro am'" as \,J~ll as a·"n:ew io ... : ~· or 
- . '" "· • '!' .... " ' .... .. . ~.. ' - .• J p ,gr . ... '. . . . . ., .. ,P, .. ;~!Im 

high& level: of 1fotV1ce." Ftiii:Ji'briliore, .tlie Co~s{oii folizj..~ that the acitiVifi.¢.s nnpos'e ··~~' 
~ . ' ~ - ' .: 

.
1 IncolJ'orathig·by reference Coe],\': of Civil Procedure.se.ctio;n 1282.2, subdivision (a)(2). 

• • • . j • 

2 Inoorporating by reference Code· of Civil Procedure .Setiti.tins 1283 and 1283 .GS . . e 3 Incorpo;aruig by reference Cod~ cif Ci~ P~cedure section 1283.65. ·• 
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mandated by the state" Within the meaning of article xrrt 'B,· seCtiori 6 6fthe California 
. Consti~on, and Govern;Yl:~~'-C?p". section 17?11 .. · 

II. . ELIGIDLE CLAIMANTS 
' . • ."'.' •' ~ • • ' ' ,\' :• ' • '.' I • 

0

T •• ' , ~ • • 

· ·P~uant to Code ef Civil PrQ;:edure .. ser;ti.onJ299.2,·El11Y city; cotinty, and ·city and c9unty . . 
. . · f?IDploying fii;'~:fightet'll and/or law e#'orcement o~cei:B1. -~ cie~~d· in <;ode ·of_CM! Proce~ure ... 

· · ser;tion 1299.3, that incurs increased costs a8 B: resUlt oftlilli rliinibursable· state-mandated 
~ ... program is· eligible to claim' reim:burseip.e~,.,.qf_tl?..q~e_·9qst8;'~cept a clty, COUnty, or city and- -. •· · · .· · 

county governed by a charter that was amend,f)d prior to January l,·2001, to incorporate a· 
requirement for resolving emplo'.Yment disputes via bfuding arbitration (Code Civ. Proc. 
§ 1i99.9, subdivision (a)). · ·> · · 

' . 
. III. PERIOD OF REIMBURSEMENT 

Government _Code section 17557, subdivision (e), states-that a:testclfiim: s}lall be sub'irii.ttea·on or 
b1'fore J · ·':!O foll · " 'v · :fisc"1 ear eITTai...H h'eH .. ,._~H for~i. ..... fiR ,,., eiar •. -The · · 

al v~-r:": .,~.~:111:~,,~;~.~ -~Y .. w~·~,"'·~f·. 2~g_i.l;!f'ft~r;·'~--:iP"':"r .. P;trof 
• P os .. ~~~,,;13i~.· .. ~ .. ~~~.~~riea#, claim-.PJ) PmR-·-~ .2~. ·,. ,PO-k ~$ .~g- ~,!i.~~j)Jty.Jp.r tisp~,Y.!~JU' 
2000.::200f' 'H . tl:i ' .·. ' 'ti''. A~·~. f.·+1< t ..+ 1" - sta'"•t ..... ~-···· ·;:i,b-Stilffit· ' ' "000' 
.• ·· •... ,f.> •• 1 .. o:f:.WFV~~- .e.w,,~_ ~ "Q"*", .Q1."we ~"'~.ce11;!1 ... ·~-+,~~.~-·~·.· ,,., y __ ' ~.~~ .·"'. cha . 9'06 ' ' . .. 1 :ltltll M . th . . . "'7'71 . ·' . " . "de . · ·· . ' ·. ' ' . 
by t~caiio~ ~;~e Court on~;~~~l. ;·~?;·~~:rJ::~blir=e=;:i:;:ists 
incurred pursuant tO Statutes 2000, -oha~fer 906tis limited· to J a:tiUEii'ly 1, 2001, tlfrougµ' ·· · 
Ap~ 40, 2,003. :. . ;'' . .. . . . 

Actual costs for one :fisc~ year shall be included in each claim, Estimat.ed 'CO~ of the . 
~P.e! .. ~,s~t y~iJil; ~y:·be .~cl~~p.. oP.,~~~EjW.e cl~, i{~~~R$le., .~stµu1;tiq_.Q.9;v~_e.llt :. 
Code s~P,µ,.l 7 ~6t~- ,ij}gp,i~s.io11,( ©.\t~!No,:!!ll .c~,.fqr.~jp,ib~ew.ei;it:af. ~#.rM ~citl y,ear 
coSts shall be sub;nitted to the State COntroller within 120 days of.the issuanQe ~ for the ... 
claiming instructit>ils. · · · ,' · · : · -:". . : : · · · : · L . 

If the total c6sts·for a given: fi~&af year do"D.ot exceed $1,000, iioi t6iri:ibutseihlm.t 'shall be allowed 
except as otherwise allowc;id·by Gov~ent-. Gode. se.cP.on 17564r ... 

IV. REIMBURSABLE AG::.ov:rn.&~l . . ·. · 
To be eligiJ:>le.fq~ l\!,l_apdat~ .. cqSt ~~~em.~: for ariy.P,13;:~ y~ar, only actiiaj..~stirmay b~ 
clainied. Actual easts are those costs actually incurred to implement the ~d~wd activities. 
Ac~ costs ~u,st be traceab~e and. eupporte~ . .!Jy source docm:n.ents that show .the v!lildity of such 
costa,. Whe~ tli'~y wei.'i:· ih~~d; ~d'ilieil' re1lttibnahl~ 'fu 1t'blrl!ltii't5tits'iihle( ~'f1j-e~: A source . 
document is a document created at or near the·same time the actual cost was mC'Urteid for the 
ev~t--ct-acti.vity-iil <Iu.lilstiol!I... S.ource docUm.erits ~Y. include, but.are not ·:i.b;nited t6, employee. 

' time recorpa ~r titi;).e logs, ~~-in. 8~~~1~. mvoic~r;i. e.n,gJec.~jpts. 

Evi,~9,~ ggl .P,
1
• t>9,r~ t]w. .SDUf96· d9.f1JW.~i;its' ~y ll}_9lud~ •. ):>ut~i~ n;,gt~~q, }Q. wor~~~?-1· co.~ 

all 1cati •,.:,· ,l, I. rtEl ( ~ . , ' .. ~fl)" . .< ·'w • • d . ' . . ·t.rac , •" i'IA~ ~ 'acK.1rts end 
a.e~~~JtJ:~Blb6kJ~g~;:eym:61~~7~~~~J:~ ~~~~1~J~;~;·11t~e!6 (6i '· .... 
declare). under penalfy of perjury under the laws of the State of C~forilia that the foregoing is 
true and corre~t," and m~ .~en-. qop.I>lY ~th. the requir?ni~ts,~f:Cod~ ~J_C.~_vil ~~7~dtife .: 
section 2015.5; Evidence cort9b6tatillg tb,:e-):iour6e documents m.ay mc,lude iia.ta.relevaht to the 
reimbursable acti.viti.1;iEI. otherwise in Cei:;:l.pli,Eince With local, Biate1e.nti federal'·govenummt 

· requirements. However, com;>bol'atm~. dpcuments cannot be ajl;lsti.tµte~ for source d_ocuµients. 
~ - .. . 
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The claimant is only allowed to claim and,.be reimbursed.for increased. cos~ for reWibursable 
acti~ities ~d~tified bel~W, 'Increased CO~ is limite·~ to the CQst of an act:i1tr. ~t.the cl~anf is 

_ requrred to incur as a resu).t of the mandate. . · · · . . 
. 'For ea6h' eligiql~ ~li4mlint, the foJ].owiilg activities are rennb.m:~a.J:il~: . . · 

.. .· .: 1. -:s~l~-·~.~~itr¢.qn p~el·~~l:>e~ .(co~~~. Prp~. §;q9~.:i,:'subd.:'.(b))~ ~ :: .. : .. _ <"< ~ '·· . . .. . . .. ~ ~- . \• . . . 

. 2. Submittmg the 1ast best final offer of settlement to thf(arbitratioil panel (Code ·civ. Proc. · .. 
" · § i299li~;8ubd~(a)).".. · .. " ." " ·- · -· .. :"' " :.i' " · · _.. ... · 

. . . ' 

3 •. 'Once ;u.bitrationis trigg~red uµ,d~ Cod~ of.Qivil Proced~e sectjon 1299..41 fu,~ scope.of 
which is· defined in Code of Civil Procedure section 1299;3, sµli!d.iv.iaion (g), th~ 
followmg activities required by the arbitration panel or to participate in the arbitration 
process: 

. a. .. · Wiee~·%,tlitM ·~l;>iµ'~tion pariei:(Clode<'Ci.'\i;· P'¥6c. §'1l2.99,5,. subd.. (a)).: : • · .· • 

. b .. J;>artic1pate·hi ~q~~~ ~_i~~~~g~orijl (C~c).~.,Qiy: P~~·c .. §. fa9~.S. su~it (~)): 
c. ·Participate in mediation (Ci:ide Oiv:: Proc;-~1'299.S•/slibd:-'(a)). 

d. Participate in hearings.(Code Civ. Proc. §1299.5, subdi {a~). · ,.· 
" · H" e. R:e'Spcmd to ~~po~na.a· IUld·su.bpoenas d'.iices:.tecuni (06d'e Civ. Proc.·§ 12·99.5, 

aupd."(b)}.. . . . . " .. , .... ~ " . ·'. - . 
f .. 'D~·~ .. ;:.ito :, -nlr . .d ,:;.;c~:..,,.i~-f{·: 'tn ::rii ". - di .. ..l.. :,_: t er. d c; "'p . 
, . ..,~~fl,~, '4" Qr ~e e.............,. .qr W! . ~~~ _ ~t~_ .or .4-oPumei:i:..fl. . .,.,o ~· .~Y. _ ~oc., 

§.1299.8).. . . . . . 

g. Make applicatit:m ~d respo.nd to d~~sitlonrequests,(Co.d,e Ci;:_.f~.99·11 §J2?9.8).5 

h. Cendtl,qt disca:very o~ respoµdto. cli§cqyery ~u~aj.(Code GiY.· ~W9•1§;1{299.B).6 

The folloW:ing' ootivities are not reiinbmse.ole: . . /' 

.. ~ -1r~ ~#CY.~em~~ ~~el, staff and !(1~~~ of' go:Verning:bo~es regarding 
?.m~$.·atb1#e.V.on,,,.,. ... .. .. . , .· . . , ,. . 

• costs ~~ociated! With'. reshucturing. o~~afclng Units· to ~commpda;te·b~g arbitthticin; 
. Jli ., ~ 1• • ' ' - • • ' " ~. ~ ·' • •• • . I , • 

- -• -'disco:Yecy'a.ctlviti~s; .. ilk' ii~ foriliiii Code of. Ciyil':f>ro'cedlit~ ~ec#o~!,{i~~1·: 1;J28l:~·and - -_ 
1299.8, when such activities. are engaged fu outside the bincling.arbi!fr~ticili pib1r~~f·J · 
triggered by Code of Civil Procedure section 1299.4; " ,, 

• coll~'cflilid compile co~~·ar11-b~tY data, b.aajle two -qB.ck :p.egotiatioriS or participation in 
Iitedi'~~b!i, when ,su9ll:activ1ties are ei:iga'.gecflii oi'.itsti:\e 1:1'$~bm~ing athltranon:..process 
tii~~~ted·by Code t:if.Oivil Procedure 'section 1299,4; . . · · · : · . · 

' ' ' 'I • : ' . •; 'I j · • ~ ' '. 
0 

, • • ') ! • ! ' . - "t 

• n~go~ating with t.Q.e. ~i:nployee citg~ti.~ll: i:i;\Jlr!l~~p.t,ati.:ves. b¥,e_4: oIJ. the arbij:ra~c;in 
panel s award, .pui:suan:t to Code of Civil Procedure section 129'9.7, s'Li.bdivisfon (a); and 

4 Incorporfl.tfu.g by !l:!fer.ence Code of ciVil Procedure section 1ts~,2. sul:!division (a)(2). - .. 
, .~: . . . . ' :- ... \ 

s Incorporating.by r~erence Code o~.Civil Proi;iedme sectio;c.s 1283 and, 1283.-0s: 
6 Inc6rporating by reference.Code of Civil Procedure section 1283.05. .. . 
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• c~sts to ~ti.gate ~retation of the test cl'aim sta~tes. . . . '. .. -

CLAIM PREPARATION AND·~h.lBMISSION . . ' ~ ·. ' . v. 
Eacp of the following cost elements must.be identified.fox: ~ach reimbursabl~ ~tivity.id~nti:fi~d : .. 
in Section IV, Reimbmsable Activities, of this doctll1ient. Each claimed re~bursable cost.must , : 

·. be' supported· by so~ce doqi,Jn+e.i:J.tatiori a.S ci.escrlbed in. Se¢ti:on :rv; Aci.diticinafix, each. ,, . ·. . .. .. · . 
re~btirsement c}Bi.ni:;Dust be :filed ll;i a timelymanner. .. 

• I • _... • • '• • •• ' ' ~ •• ' ' •' ' • . ' • • " ' ' . ' 

A. Direct Cost Reporting · 
' . . . 

· Direct' costs are thd~if6o~ incurred spedi:fi~ally:fdt tlW teimb~sable a.Cti~ties. The folio~ 
. dir6ct costs ate- eligible fotfclinbmsement. . . : . · .. · . . . . . . 

. . . .. ~. . 
• • •'J 

l .. Salaries and Benefits 
. . 
Report e~h ~loye!; implemi;inting the rei.J;n]:iw,~abl~ a,gti;yi:P,e~,py IUUlle, jpb 
classifi,i;iati.qn, ep:d productive 'hourly rate (total wages anii. related benefits divided by 
prodffcl'ive ll6\tts). 'Des~l;ibe the 8p'ecl.ifo' t~blits'able ai::m:Viti_es perl'ormed and the hours 
devoted.t0;each.reiDibtirsa.Dle''acuv.ify.1perf0rPiedi . . . 
2. 1'4aterlals and Supplies . . . 

Report tAe cost of mp.terials end supplies'tliat have)ie~·PDD.BUPled or e~ended for the 
purpose of the reimbursable activities. Purchases S1iaI1 lle clafuied at th~ a,cttial price 
aft~ fi1;1iiuci:iQg~~~,9Q9Qts_, ·r~pfr~,,~5l .. ~Pw~c;~s, r~~~~:ved ]:iy ~e cl11fW!fJ!~. Supplies 
that are 'Wi'thttraWii from i.Jiven'IBcy7Shfili be charged ori llli' Eippropri~· lili!i teeogfilzed 
method of costing, consistently applied. · · '· · 
3. C8riti%:ted'scitvi~s . .· < · · ... , .. ,.. · · .. 

. Report the 'nainci of th~· contra.6t6r and services pefformed ti:i 'i.riip1em,eD.{t'he 11)iriibursable . 
a.ci;ivities. If the co:q:tractor bills fcir time and iµat6ria,l:s, teppi:tth.e ti.Um.her ofJ:?.our~· spent 
on the B,Qtiviti~~·.'W~· ~1~osts '.~~~pd· .Ifth~_.co~~aqt is.~~~ p~~· .r~~ th~ s~ces 
that were performed dunng the penod covered by the reunblirsem!')lt c1JiPI1. If 1;Ae· 
contract serv;ic~s are al.so useq...for purpo~es other thEµl, the reimbursaole iilitivi:ti.es;

1 
'only 

the:pP.tbrati~:,poUiQ.fi-of the~:~~ces use,~ .fo i¢"Pleinent the r.e~bursapi~ .apj;ivitie11 can be 

. ~1~t~?~n~::~i~Pf~~~~c:~rl}ey invoipes .~~~-~~~;~-and a. · 
4. Fixed Assets and Equipment 

Report~ ~p.~e prj.qe paidfoI fixe4 lil!!,sejfj ~d-~pr;mmt (4!.cliJ4irig coinputer.s) 
nec.essary ta ti:D.pl~~~ the·reitnpurilaBle. a,qtiyiti.es. Tb.e :pw:cb,M~ price i!!.clu,de$ 'l;rpces, 
delivery costs, and instaliati.oi:l co.sts: I:f ~ ~ed as~et or. equipm~~tis also U.~ed.:f'pr . 

. pmvq~~.s .. ()ther tl:lan. the .re~bursa,ble, ,~tivii:les, only the pro-~ta ~_ortion of the purchase 
price uaeii ta i.Ig:J;>lefii,~rit tb.elfeimbtirs'Eible W::tivitieil ce.D; be' clfil.:a:i~d. . . . . . . . - ' ' 
5. Travel 

Report the nam~. of the employee traveling f9rthe pilrpose. of the. i:eil:;nq1,1I'sable. activi;ti,eF1. 
Include the da1:e of travel, destination. poi.JJ,t, the spec,ific reimbursable activity requiring 
travel, and related travel expenses refmb'UJ'.lsed to the· empkryee in compliance with the : 

.. 
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rules of the loca:l.jurisdiction. R.f,pc;>rt emplc;>yee trav.el tim~ according:to the·.rules of cost e ' ' . 'e~ement ~JI S!llari.es and Benefits, for each apP,~Cable :r.i:ii.m,burs~biC'.· _e,ctivity .. 
B, Indirect C'ost'Rates , ' · · · · , ' · · 

• , , ' •' '_ ,I, · •. ~'i•' :: • • - ' ~·: ' .. , , - . , •:" . • · . : ' ·~~ l , ' •" , ., ', ;:• ' I ' 
1 

• -: .: ·, i ' ,' 

!ndir~~ C(!)S~ B.N:°CQilts. ~~ are i.Ji$urred :for~. CO~~ or JOI:llt purpb~§ll . .):ienaj:i~gJ!,).Ore ~ Oll!'l · . 
. pro.gi::atn, aDd. EJte not,Gli!;~ctly ·i¥i.~~~~C? .. ~ .~ p,~clllijr 4eB~¢n~.or PJ:9ip.'B,m ,W,.4l.Qµt ~ffc?rtB,. .. : . ·.. . .. 

dispropq1;'tioilll,~ .fo tb,e ~Sillt a6hi~v~Ai; Ind,ire~. 99.$. may illR~µ~.eJ~9°$.(1) oy~~Q¥ _ ~~ ·o,f the· .. 
·. ·· - · ·. unit perf~!~g·~ ~~4a:te; El!ld;.(2)·t.h.~:CP.~ Q~.ithe.ce~j;r~·)go.V~eP;_t 11.epj~~,~;9;i~pµ~,d.~_e, · · . 

. the other depa.rt:ments based on a systematic and rational b~iS fhtougb, a C<\>8.t~PP!liti9l:l·P~flll. .. 
' . . . ' . 

Comp6nsation for indirect cost$ ~ eli~Q!~ for.irr:i.~bllf'~~me~r~g tb~;Pl'Q_9~~~e :P/Pvi~ed in. 
the Office ofManagement and Blid.get (OI\11B) Circular A-87. Claimants have the option of 
using 10% of'.~dalior;·_ex~1il'¥~¥.';ftjn,~C?'"l:i~~efi~~ <lr P~arin~ an rntiitedt·Gb~ !Ute Proposal 
(ICRP) if the mWect cost· · te 61ii.imea e'X~eedS lt¥%t " . '; · ' . · ., 

:· :-... ·~·;:;-,_ (J\ .. ~'· ..... ·~;·.·.·.·. ·.irg ~.· r"··:·~l~'~i.-:-~::.··_:·~J·<·.:_ .. ·-.- . . ,:! :·: ~·~.· ·_,.··. •J·.~- ··.~--;~--· .. 
I~.the cJ~il'!i.~l;!~·:cJ;i9,Qs.~~·tQ ·P~p~.an.iqiui] b9tJl. th~. dii'J'ct~~ (~,4p.fi+.1~4.flD.d ~e~crii'.>.~d. in 

· OMB Circular A-87 Attachinents·A and B) andthe indirect eqsts shallexchide capital 
expenditures and.unallowablc; 99.stP.i.(as d~~ft1.~4:4r~~i;ib.~4-4i, O~i::U.f 94'9~ A-87 .. · . . 
Attachments A arid B). Howe\ief;ffufil16tvai1~'o'o~ :fuu~fbe'·fficlftded ·tn ihe cllfect coets if they 
represoof<,acti.v.ities tC> :which· indirect; co.stsrare ·properly -allocable. . · · · . . · 

..... The ~~8~9P.-~~aae:-i#f.be (r) t9~·~cf&l~ rexc1iijilrl~ ~~pJta1 -~e?~ttit~s erid_ollier 
dist0~·ltP.m''" '~ell a& 'P,'li:Bs-tlfrb'u>.r.'I'.. .'P,;~ds ma:' o~ sU.b'ccfn'fractil' etC.)''"1.2)' Clliect ~iil'' "es and 

' - .Si 'jl '·°\'. 'B!, .,,. f' ~· ! ~II ·~·. %\,.L~ ... ,I .. ~- ' . . • .. \ 1 '\ , Br:J. 
.. wages,·;a~· ~3) ~Ci~ ~~¢1Y.,lii,~h l-'8sfli),!rin .iiii..:-eqiii:tfilll~- fimffii:in: ··: .·: · . . ' · · . ·· 

·· •.. . ... • ' ... !,• ... ,, - •· I'':°·~;.;-~·~ ,,,._. ' ·~.1· ' . - •• , .. , ' ~ , 

A . . In calcUlating an ICRP, the claimari.t shall &ave the choi~e of ori~ of thi;i foi1owing. 
W methodolcigiee: · 

~ ' .·~ ' :·' ~· • . _,. .' . ' ·,,d ·: . . . ' . • : 

.. M.1. TJ:ia auo~Qn.c!lf<all11);Vabl~,,.ll;i,4i,tfict<costs (~4a:fµied,;an.cJ .\l,eiiq~p~~ ~. o~ Ch:culer ' 
... ! · :· A.-~.7 A~ac):p;o,~ ~·AA~tB~· .$all pe, ~Ppi:W>~b$!.!l ,Py (1) ~1BA!.%ID1t.ig ,.Q~~~nt' s 
.. . total costs for the base period as ,.~j:h~_clf.eP.t qr.,mifi,re~ti, !lf!-4 {2) ~yid,#tg1};if1. to~ 

allowable indirect costs (net of appllcaole ctedfta)'~y~ari .. eCJ,tite.ble1di~b'Wt5ii·Base. 
. . Th,.e resu.J.t·'f?{tJi.is.·process is anJngµ-eot. cost rat~ .which is .. '!JBed ~9Ai1Jtril;>µte in~ect 
.. costs tQ ~~t~s, "'!1i~·rat~ ahtju1? 0be, exprf'.!ls_fi4.:~ ftP~oeP,~g~ . .Wm¢h.~e tc#ai , 
amb~t'allbWab~e hidifeot-c.Qsw,beB,rs w the b~~ ~~lected,;· .or · ~.~.;,. . . .. . · · . 

2. · ~::liiJ9e~&H'.~i ~6~ib,\;:·ili~6lc~~ ·<aa'd~~~a~~:&,;critJ6~ hl d.M-a~'.·cifuill.iif" 
A~~·1 ~tte91ilit~#ifs A Rn,cf~).shallb~··a9c~m ~d,~~ (i) 1if ~~@ng·a¥iJ~ent> 

' into" groups, Slich aS cii.;lisioii81&r se6tiotls; Jcr-tMti dieiis~~:tl1'e divl.efoli)'s· 6t : 
sec-qon' s _total costs for the base period as either direct or mdiiedf,. itiid '(2) dividiiig 
the :tetal· lill~w.aple -indirect.oo&ts (net of,ij.pplica,bJ.~. creditf!J by !Ill ~.quitaP.le,. 
distribution base. ~ .!-'esUlt. of tlifs· proce$s. ~ an-in.direct G~~:rat~.tJiat is uSed to 
~J;li.µr,jJA2-h'~.ct c~$}P ~FQ.Et~s .. 111&.i:~h\~,~o~d be ~*PN.~r.e4_m,ap~.ceIJ.~ge 

... · ' -whlch.th.e tc(>tal amounfiiliowable hidirect costs bearsto th.e base'siilebred! . i .. 
, ·::'!'-i-'.;;l~ !. : .1,1~: "I .·1 .f, • ' ·'1•' . 

VI. RE}~IID Rll;'{,ENTl.9N.. . · 
·~ . 

Pursuant ~o Gqvemtiimt Cc>de !!fi'Ction 17$.5.8.5, subdivisio~Ja), a rei.n;ibm-semari.t.cla4i;l 'for aqtµal 
costs filed by a local agency or schocil disirict pursuant to tills c~pter7 is subject'to the initiati:0n 

7 This refers to Title 2, ·division 4, part 1: chapter 4 of the Government Code. 
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Original !.!st Date: 
&Last Updated: 
WLlst Rri!JLDi3te_: 

Claim Number: 

. issue:-

10/25{2001 
1/412667 
05(1012007 . 
01-TC-07 

· , Binding Arblirfa:tlqn . 

Malling Information: Notic::s of adopted sob· 

Mailing List 

. . :.: . 

· . ro A.L1..:P.ART1Es AND 1Ni;~sTED.RA.R7i:IF.S: · · . ·. · · ·. •. ·· ... ·. . · ··· .. ·. .. -.-. : .·. ··. · •· ·. · 
• . ' ' .• ...... ·' .' . .' '~-~. ;r· _.I;,:·~,.! I'' ~ ' '• ," • • • 

Each commission malling list I~ g6i\tJlit:iq~'s!Y Lipdat.ed as requests are recelvad lo Include or remova any party pr,persqn 
on the malling list. A currentniallfrig llst'ls provided with commission correspondence, ang a copy, c;if the c::urrent maliing · 

·list Is avallable upon request at any t.1,r,n.e: S:~cep! as provided otherwise by commission rule, when ~ -p~rty or lri!~r~s.t~,f . 
party flies any written material with the(commiss·lori concerning e claim, It shall simultaneously serv3 e copy of the Written 
materiE!I on the e.artles .!'IP.~ lntei'.ested parties to the claim identified on the m~lllng ."st provided by t~e cornmissl9.

1
11;-.(Gel. 

CodeRegs.,tlt.2,§1181.2.) · · · 
• ' 1 • 

Mr. Stew Shields . · 
Shields Cohsultlng Group, lnq, .. , 
1536 36th Street . 
Sacramento, CA 95816. 

Ms. Bonnie ~r Keurst 
Cou.nty•of S§l!LBemarcilno 

. ···:, 

Office of the Auditor/Controller-Recorder 
222 W!;lst Ho.§pltallty Lane 

. • §!3n Beffnardino, _ 9A. B.?415-001~ ... 

Mr. Torp McMelns i• '.'S•. 

~- Callfom.la Peace Officers' Association 
- .... . _., .. ·1 -

1455 R·ssponse Road, Suite 190 · 
Sagrai:rienjp, C.A ~pB_15. 

Mr. Leonard Kaye, Esq ... 
County of Los Angeles 

. Auditor-Controller's Office . 
. SOD \f.V.-Jempl13 ._g!r"'.~_t,"Rooni 603 

Los Angeles, CA 90012 

Ms. Susan Gesnecou 
Department of Finance (A-15) 
915.LStreet, Suits 1190 . 
sacrame~tti, CA 95s14 

Mr. Ste\<:l Kell 
California State Association of Counties 
1100 K Str.111~t, _(?ulte 101 
Sacramenfo; CA 95814-3941 

Page: .1 
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Tel: (916) 454-7310 

Fax: (916) 454~7312 

Tel: (909) 386-8850 ' 

. Fax: (909.) 386-8830 

·.· 
~ ;'i 

Tel: (916) 263"0(541 

Fax: (916) 2_63:~090 .. 

Tel: (213) 974-8564 

Fax: (213) .617~8106 
:·•1' ·-·(; 

.,, 

Tel: (916) 445-3274 

Fax: (9f~). 324--4-BBB . 
'I~ 

Tel: (916) 327-7523 

Fax: (91°6) 44l~5501 

,. 
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Mr. oa;;ia Wallhouse 
,Da'.1d Wallhousa & Associates, lr.ic . 

. ' · '9175 Kiefer BM:!, Suite 121. · . -
· · ; Sacramento, CA ·95826 · .. · 

· · · Mr.' A.iLar; BUTal~t<· .: . · · · · 
MAXIMOs. ·""!\· · . 

4s2ci'~µ~¥rrs1~:. $,4~&'2oo'IJ 
Siicfamenfo·; CA 9·es~t· · . 

• •• ;~ ~ : ' • ' • ~ • ':; •1 • 

; ··'='"'·' :m,··.· ... : : ... ·.:: 
Mr. Jim Spano 
siate. Cio'n'lr8iie~.s ·ooae·{B-08) 
Division of Audits 
300 Capitol Mall, SiJfte 518' 

·Sacramento, CA 95814 

Mr; Jdnn.tl~b~rt · 
Liebert Cassidy Whitmore 
6033 W Century Blvd. #500 
Loa Anga\ee, CA 90046 

Mr. Jame& B. Hanclrlckson 
· cey: .. a'f:~~lts\i~ffie11ibtEitas". 
340 Palos Verdes Drtva·West . ~ .~ - ....: . 
Palos Van:lee Estates, CA 90274 .. 

Mr. !;iteve Smfth 

:_, . . ,, .... 

sta\.9 sm1th'E·ritiafp>rlal3e('~nc; · 
332°3 W~ttA1enJe·#2e1 
Sacramento, CA 95621 

Me. Jacqualine M, C3ong 
· County of Napa . 
1196 ih1ril-s1reet, ·Suite 301 · 
Napa, CA 94569 

Mr. J. Bradley Burgess · ..,. 
Publlc Resource Management Group 
13se LeiaaHii·~o111ava-rt1; .. su1te'.thoa· · 
Rosa\ollle, CA 96.661 

. Ms. Amy Banton · ' 
Ca!lfomla Professional Firefighters 
1780 Creek.side Oaks Drlw, Suite 200 

Page: 2. 

'• 

,•, 

Tel: '(9.16) 3B.$-92M 

· .. -iti. 1 ;.t.~:··~1r· .. · ... 
··.·· . ·!'". 

.. ... · · · · Fax:· (916) 368-5723 · · · : :: 
. . ' ' . . 

Clal~Bni:R!p~·~~fuD~~. ·7 ~." .·:"··•·" .. 

·r~i; · . .· (~~·~ ~ee:.ai1a2 
· · Fa>1: :· 'te1a:y '40·~11'1 · ... 

' ! • ~ 

. ,,:,:!~r ':·· . .'.'·:·1~ .,r~i~~~ ......... 

Tai: '(916) 323.;5849 ;;:;.. 

Fax:. (916) 327-0832 . 

...... - •k .. 

Tai: (310) 645-6492 
·,-

Fax:· .;. 

'.:,::-: 
1 .~i. 

Claimant 
:····•". .. -cs1of 3'Y~3M " •':..'I~\·, ... T"BI:" ,, 

"(• 
' . 

• • .-1 

Fax: (310> s7e .• ta2o 

:fa1: · '- "(~·1a) 21s-44s~ ... " .. ' 

.Fax: (916) 972-0873 
'· -

·t·~' 

Tai: ..... -.. 
' ... ,. " 

Fax: ';: 

•.,' 

:r81: (916l_B77~23~ . 

.Fax: (916) 677-µB3 •I,•· 

:.•., •.' 

Tel: (916) 921-9111 

.. 
Fax: (916) 921-1106 
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Sacramento, CA 95833 

Ms. Carta Castanada e Department cf Finance (A-15) Tel: (916) 446-3~74 
915 L Streat, 1 j th Floor 

. Sacramento, CA 95814 · Fax: (916) 323-95 64' 

· .' Ms. Donna ·Fe~bee 
· .pepEirtment ct Flnanc~ (A-15) - - . 'Tel: ' (916) 445-32.74 ' 

915. L s~reet .. 1.1th Fl~or. · . . · 
F~: ·.: .(916) 323-9564 , '' . '•' ..... ' 

s·acrarii~rito','cA 05a14· - · 

- Ms. Pam Kindig 
Napa Cciunty . Tai: 
ALJdltor-Controllar's Office 
1195 '1111rd Street, Suite B-10 Fax: 
Nap~, CA 94559 

Ms. Nancy Watt 
County 9f Napa Tai: fJ07) 253-4421 
County Executive Office 

{707) 253-4176 {195 lhlrd Streat, Suite 310 Fax: 
Napa, CA 94659 

Ms. Gl~ny Brummels 
St~ie Controller'a Office (B-08) Tel: (916) 324-0256 

-. 9-o·lvislon of Accounting & Reporting 
Fax: (916) 323-6527 . 3301 c Street, Suite 500 

· · Sacramento, CA 95816 

Mr. Glen Ewrroad 
City of Newport Beach · ,Tel: (949) 644-3127· 
3300 Newport ·s1vt1, 

Fax: (949) 644-3339 P. 0. Box. 176.B ... 
Newport Beach, CA. 92659-'176B 

..... -· .. ' 

Ms. Batb Hunter 
· Centratlon, Inc. Tel: (BBB) 481-2621 

8570 Utica Avenue, Suite 100 
Rancho Cucamonga, CA 91730 Fax: (BBS) 481-2682 

Ms. Juliana F. Gmur 
MAXIMUS Tai: (916) 486-8102 
4320 Auburn Blvd., Suite 2000 -
Sacramento, CA 95841 Fax: (916) 485-0111 

'• 

Page: 3 
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· Jun-11-Di 11 :31 Frlllll"NAPA COUNTY COUNSEL 707 Z69 8220 T-291 . - .... Exhibit B 

~~i{;~,~~'l>t 
.... , 

COUNTY of NAPA 
OFFICE OF COUNTY COUNSEL 

, . . .. ~ . .. , . _,. ' . 

. C'1<'.11;~\{\~,, .. 

ROs:r..:~ ' SMt bv fa; ""'/U.S. rnpi/ .RECEIVED 
,. JUN 1'. i 2007 + June.11, 2007 

MARGARET WOODBURY 
ChJvf OalJlllV 

SILVA OAAillNIAN 
Cn!BT Deputy 

+ 

LAUAA J. N0el'ISCN 
°'1!IUIY 

JACQ\Jal.INS M, GI~ o•· 
R~e!tT C. l\llARTIN 

oem . 

PATRICIA L. TVMEU. 
DOJIUIY 

RO~~AU!. 

l<AISllAN Cf!OPRA 
Dl!IJl!!IY 

CARRI& R. GAl.LAGH5R a Deputy 

9-NJCE C. KtWON. 
DCJlM>' . 

CHRISR.Y. APAUA9 

~ .,. 

+ 

LINDA HOLllFIOOK 
Otnoe ManiiiJBI'. 

...... 

1195 THIRD S'rREEr 
SUJTE301 

NAPA, CALJi:oFINIA 
94559 

+ 
TELBl'HONS: 

707-253"4621 
+· 

FAX:·. 
707-269-8220 

+ 
WWW.CO.NAPA.CA.us -

Ms. Paula Hagasbi 
Executive Director 
Coxixmission on State Mandates 
980 Ninth Street. Suite 300 
Sacramento CA !>5841 .. ·· .. :.. . 

S~MMISslON ON. 
'-----'' l"'\....:..;.T{: MANDATES 

I 
Re: B'tndiiig Arbltriiilon (Oi-tC-07)- City of'.Palos Verdes Estates TeSt Claim 

I CoIDII1~ on Pwposed Parameters & Gui4el~~ -~-Supporting Declaration 

l 
De8:t. Ms. Hagasbi: .. 

I , . 
1· 
i 
! 
i 
i 

'Bt1q~~~~:P1e8,se:find ~cg~ of N~·~ c~~ ~ the~J?rop~~ Pa;ameters and 
Griidelines; ·togefueJ;-. with a Decl.Bratiori. in SUppoii: Of these CoIIiD:aeritS. Please let me 
know if you have '!-DY questions oi; require any tiJ:rrher information. 

., SinCerely, . 
.... _ .. ~.· ; -~fa ·-;-IT· 

\ · .fu,q. M.- Gong · · · .· ·
I D~-6runfy Co~el .· 

I 
f 
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· Jun-11-DT 11 :81 

~ 
CmmlJ Counl;cf 

+ 
~IMXQSURY 

Cld!t Deputy 

SllJfA DARBINWI 
Clllef Deplll)' 

+ 
LAURA J. ANmiRstlN 

Desl1lll' 

~al!IB= GCNlil 

R0eERT C. MARnN 
~ 

PAl'RICIA L lYRR&l.I. 
l)eplllJ 

ROBSRTW. PAUL 
Dqpul¥ 

KRISHAN O!OFRA ..,, 
CllRR!EOR, (ilW..IU3HER 

. Depu)y 

}'41~~ 
Oo!RISR. ,._ APALiAs 

Depq 

+ 
a-iERJ~ 
Privuay O!liaar 

+ 
UNOAHOl.BROOK 

CllliooU-

+ 
tiiusANM.·11'1~ 
SORA O'DOIGRTY 

Pamlepla 

1195 THIRD STREET 
SUJra301 

NAPA. CAui'cRN!A 
94559 

+ 
Teu:PID!e: 

707-253-4621 
+ 

FAx: 
707-269-8220 

+ 
lll,IWW..CO.NAPA.CA.IS 

From-NAPA COUNTY COUNSEL. TDT 269 8220 ·r-2e1 P.DDSID08 F-are 

COUNTY of N·~f;A 
OFFICE OF COUNTY COONSEb. 

COUNTY OF NAPA 
COM:MENTS ON PROPOSED PAllAMETERS AND GmDELINES 

Bim1in.g A.rbitnllion 
(Ol-TC..07) 

_Code of Civil Procedures Seciions 1281.1, 1299, 1299.2, 
1299.3, 1299.4, 1299.S, 1299.6. 1299.7, 1299.8 a:nd 1299.9 

As Added by Statutes 2000, .CbapU:t 906 

The CouD:ty ofNapa respectlhlly submir.s the folloWiug in mipODSe to the proposed 
Parameters and Gliideline& issued by the Commis$i0n. ~on May 1_0.1. 2007. 

l - • . • . -

The ~bsed P.aniit.~te'.a and Gndefules as c:mrmdiy set fOrth include only those 
activities specified in. the statutes 111: issue and do nat: ~reflect the full reality of 
the Binding Atbittldion Program A1 this stage of the.test claims proeeu. the Commission 
may consider "'the most reasonable methods of eomplying with th8 mandate" which · 
includes ""methods not specified in statute or executive order~.~ !ry:e~~ to cmy oµt 
the mandated program." (2 C.C.R. § l183.l(a)(4).) At eac1i 6tCP of the Bffiitta1ion 
Pf<J~. 8.llY,~ef pffyrti~ ~~~.~~BS B,Jl.~.~-~~)'J?art of 
~~~ :in the'" · ··ma Thetefif"· '!he,,. .. ~~. ~-'ibe~"~ .. ~-:m : P-..-'t'; ....... ~ . -Pf~ . . - ~.:;· -~3 .t'~·"'"' ... ~!'.".'~ - RngecJ 

1. .. -S~g·ifu ~ p&:nel menmlf wbicl:imcludeii attomm:r staff' 
and negnrinodime to research potential members. m;pate fb!1ite sel@gtigp,. end btiefthe 
l'!l!!A' rnem!ler, This al"P ioclodea atlUnG!Y. mffand negotiator time to yet ancJ select' a· 
neutral mbitn!tor. (Code ofCiv. Proc. § 1299.4, subd. (b)). · 

2. Submitting the last best finii1 offer of settlement to the 8Ibi:tration 
-pmlf;l Which includes M!ontey pd !W!fftip!e to pnmare fuf-@p ch!dlg M'best final 
offer for submission as well as llftnmE!V. !!!t!!if and boam.m'.embelj pme ilt qirumltatlon 
with goyerning board. (Code ofCiv. Proc. § 1299.6, subd. (a)). 

3. Oooe arbitration is tdggered under Code of civil Procedure section 
1299.4, the scope of which is defined in Code of Civil Procedure section 12951.3, 
subdivision (g), the fullowing activities required by the aibiti;ation panel or to participate 
in the atbi'b'ation process: 

a. Meet with atbitration panel which inclndey. !!!!t?rmtY staff aeen;;r panel memh~ 
and negotiator time tp prepare for and to meet with the P'"m This also includes agency 
panel member time for qmsplt.ing in closed. session with the papel: pttnmey. et.aff 8:6t:ne$ 
panel m.ember and· negotiator time to con&!!llt with the panfil ~er prior TD the iBJ'!!AP,?.e 
gfthe a:wa:rd.; smd attorney !!!Jiff ngency panel member, gAVtJmDg board pnP ne@tiBtOr 
tjme to corunllt regarding 1he award. (Code ofCiv. Proc. § 1299.5, subd. (a)). 

136 
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. .. 

e 

Page2 

b. 

c. 

cl. 

e.· 

·f. 

g . 

h. 

recw.• (QQ~.Of.Civ. lToc. § 1299.S). .. . . .. · · · . 

. The County_~l'!S~Y.req\ie$. ~ C::9$iis~ion -d~ staff-to.~ ~J>rt>PQ~ed-Parameters.· ..... 
and Ouid.elines in acc;O~ce with the proposed changes· 8.$ set fbrlh.B.l:iove: . · 

The foregoing~-~ known to me personally and-if so r~ I could and would te&tify to 
the sta.temeut9 Inade herein. 

I d~are tm.d~ penalty of p¢rjuzy that the forcigoing is tn,ie and corre~ t6 -~best of my 
'knowledge. ~cuted on,Jtine 11~ 2007, i.ri Napa, Calif~a,. 
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· Jun·ll-07 · 1ti31 From-NAPA COUNTY COUNSEL TOT 259 8220 T-291 P.006/008 F-079 

DECLARATION OF JACQUELINE M. GONG 
IN SUPPORT OF AMENDMENTS TO THE PROPOSED PARAMETERS AND 

GUIDEI..lm!S 

BiNIIng ~bbratlon 
(Ol-TC.07) 

Cod,e of Civil Procedures SectiotJ.S 1281.1, 1~99, 12951,2, 
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8 and 1299.9 

~ Added by Statutes 2000, Chapter 906 

I, Jacqueline M Gong; declare: · 

1. I am a D ·~if~ Co·•n+..;r CounSCI for the Coun+.r Of'N . ' • ari1 assi d to . . ep .... .1 .....,..1 . ... ... . . . ~.1 ap~ pnII}. ... Y . gne 
eroploY¢!# law matte:rs_; Fro.w'J~ ~ciugb.·S~b~ 2901, I participated 
i.i1 ·t1:¢.bift4m8 in~rt.#t. ar'pi~t>,n Pr9~.~~.th¥ G• ~4.~ Napa 
Co~ _I?~U,tY·~.l:i@.ff.s~ .ASso~tiajl ("DSA") t.? J:lle·fiitaj. itW'1f~ 9.f.~ arbitration 

. de¢~~.~.§.i,i tp.e ~irled ~omic iS$UeS ~.fi-9i», ~~·. I have 
peri6nal 16:iliwledge of the' fiwtS state4 bereiri, · imd if Dalled. 1.lpon t0 'testify, I could 
so competentlr. . . . ... . . . . . 

2. · In'!,~~ittY,;~(',)91, D~4, i:eqµes.ted.~ -~med. ec~n1:nzji_9 i~~e ~ negotiati011S 
with thi::"",;.,;;,.;:.:.:,be·siibmnteil to'.afbim.tion·' 'ilriiWimtoC81ifomia'Code of Civil · 
i?l-oee.·auti§~'i299ei ~f'·: c"s:s 402i.\:P.wr.c01ui"1i.teifoli~.ffii-0t1ter 
a~'iffi(;f ~~~1ri@l"il~~ ·tn.e co~~ :Hum'iiti~~~ii·f?#'.ector ("HR 
~~~-~.1.e~~l c,pwise~ ~ «;::oum,r 4~si~~ ~·.~1 .Jtf~~n .. :J1iµie! member. 
The $ele#iotj, (>filie iutisan mer~ib~~fls keY e.s tIµS mEmiber · .. ·.··~the 
eiift6·'""''is ,,,.. ·~olve:'.''&.-..+...;:~.::n· tb~'Coi.uity'· $01,4bta Tlriemberwbo 
wJk~ve1t~aiiiilentaT~ aiidiit th~~~lietmve ?ilfgai.~iqg process and 
an undeMailtim ·. of County .. · · · eraticins ana·rundin · inc. lµdhi · c,r;;;;~. wuctures g .. . op " · · · , • · g, · ·· g "''!':'°:"'r3 . I 

staffing patterns, law enforcemeili· Operations; tbiS ni$nbet needed fO enhance the 

=mi=J;.~nJ:~~1f~~~:~~~ 1t#f !i~u7:rr!~~ching, 
coilSl.llt:iiiS' arid eViluatirig Who'best wOuld represent the COWri:y. · . · · 

3. In prep~on of selecting a nel,ltral arbitrator, legal counsel conthicted ~ive 
reSeatoh on 'prospeCtlve neutriil "atbitratOis: analyzing their baCkgroiinds and 
arbitration OJ!:Perlence, gathering former 4ecisions and contaeting agencies who 
bad participated in arbitration hearings with them. It we.s es~ for the County 
to vet the pJ'OSPEICtlve arbitrators. Strategically, due fu'the coinpli0a3:ed data . 
analysis the CoUDty Eiilticipated it would need to presei:Jt at the heariJi& the County 

. evaluated arbitrators for their ability and comfort with handling extensive f'actua.l 
information and analysis and for a liberal approach to adm.itti.Di in evidence. 
After further disciissions between'the County'. s Human Resources Director and 
legal c0unse1, the Cowity planned its approach in participating in the joint 
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selection of the neu~l arbitrator. the County and DSAjoirrtly selected a neutral 
aroitrator. ' ' . 

4. In April 2001 the parties and legal oounsel met with the aroitration panel to . 
submit their last best final ofl'ers of settlement. to esteb_lish a bearing timetable for 
the exchange of requested information, exhibits and other evidentiary dpcum.ents,
witness lists, £1tld ~earing dat~ At tPis II1~n& ~-partie~ ftutlier. settled on two 
economic proposil.ls. In" prepB.rtiti,on frir the -~g. staff arid legii.1 counsel 
prepared. and drafted the County'.& last best firiB1 offer for sub:mi$$ion after 
consultation with, the Cowey' 5 ~oar4 of Supervisors. 

s. As agreed to with th,e e.rbiit8tion:paµe~ ~ CoU:Dfy prepared its response to DSA's 
request for budgewy dtioumentatioil: and the iVideutiary ex:Iuliits for the hearing. 
This preparati!)n entailed considerable time and re~ources, not only of legal 
cou~l(ifu:l CQl.$y ~ Re~!?\D'~ staft; but _of st¢1' from the Cmmtj 
EXeCiitlve·O:fflce arid-AiiditorlContioller'. The compilation of fiscal data and 
anal)tis fin' exceeded what the Coumy typically gathered in preparation of its 
roi.ltiile negotiations, including past &;pre5etit mmual ·b11dgets lind projections,, 
: bud.set updates. infotri:iation·Ori wa~ mcreues,fCir emplpyees (!VeI:thE) &pan often 
· y~ ·da,uqlemonstra:j:ing reveDIJe losses and !¢ns. debt s~ice.:l~s. County 
:6indjng-pri~ data Oil generaHeserve set-asides and other budliet·and 
spending limitatlons. . . . 

". 6. SB 402 !)bliges the arbitration panel to select the party's last best offer ·on each 
disputed ·ec,onom:tc: ~sue,~ mo$!'. nearly adheres to, sp~d fa,ctors un,(le:r 
~ C9de ofGi:vil':Pro.~ ~ectit>.D;l299.~. To.~tiir¢ly.parti,~pate in 
the arbitration hearing, the County· se&rched fodi,nd retai11¢,e7'pert "\iJitn~s~.~ to 
analyze the fiscal impact of proposed economic issues on the County and its 
abil.itY,~o pay, ~.WeA.~ to ~;the·comp!lfll,b~~-'c#:~ Cpµpty',~,i;:co~,c, 
proj>o!liil.s to similerly situated agencies~ Exp~ ~s,~ -dev~p~ ~cal 

. studies and pr!"pered for testifying at th,;, arbitration lie&ring With tti~ BSsisfanc:e of 
legal CQWl!leL General witnesses· were 'iiiSo identified. and piepered for testifying 
ap1:>ut, youuty ~B~ reyenue ~~al c:qmw,i;tJDeIIts. , •.. , .- . 

7. As Vl'lth any ar~~mon process, the Cc;>Unty, through its stat} J#i4 ~al. c,ounset, 
prepared end responded to requem for discovery· and other mquirl.$ for 

... ,, ___ -~1~~6!1-•·~dl>~?Wni7~V,!J~n~-~-Wtle- . 
i ey, '' , .. p~ .. ,_,., .. 'P.- ,, p . 

hearing. Following the hearing, legal counsel and st8:ft' at the direCtion of the· 
arbitration panel prepared the submission of additionai ~~ ~e and 
closing briefs. · · · · 

I declare Under perialty of perjury that the foregOing is true and ocnrect to the beet of my 
knoWledge; 'Executed this um day of June, 2007,inN&p&, Califu!niii. · 
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PROOF OF 8ERVICE 
I • ' ' 

I am a :resident of the United States and of the State of Callibmia. I am employed in the 
County ofNapa. My business addres$ is 1 l9S ~Street, Suite 301, N$pa, Ca1ifurilia. My 
business telepbone is (707) 25.3-4234; faX mimber (707) 259-8220. I am over the age of eighteen 
years. I axn not aparty·to the within action or proceeding. On June 11, 2007, I served the 
ibDowing doc\imi;nt(s); · · · · · 

RE:. BINDJNG ARB~PC>N (OI .. 'J,'C,:~7) - City of P~ Verde$ 
· . . Efjfll.tes Test Claim . 

COUNTY OF.NAPA'S COMMENTS ON 
nol"OsEp l'ABAME'.l'Jt~ AND GUIDELINES 

DE~TION OF JACQUELINE M. GQNGIN SUPPOaT OF 
AMENDMENTS.TO THE PROPOSED P~TERS AND GumELINES 

I am.&xm1h1r wnh·the ~ ofNapa County Counsel's Ofi:ice. ibr tbe cell~ and 
.... ·;,· . . . .. . processing'afeon'CSpOn.d.enoe·mJ: mEdJirii with the U~ Stattis Postal Service. In accordance 

With the o·i'dintizy·eotime ofb\lsiriesS. the' ~ti~mcmtioned. dti~(s) woukl have been 
deposited with the U:r:dted. States Po!ltal Seivice on the !!&me day on wbi.Ch it wils ·Pl&ci:id at Napa 

) 

CoUIJty CoUD$6l's Office. . 

x by placiDg. or cauSirig tO be'placed, a true COpy thereof enclosed in a sealed eAvetope with 
postege·thi.fu:on.fully'~EW\ m tl:iel.Jnit6d·States mail at-Napa eoµmy, Caliibrnla, · 
~ aji'sefmrthl:iel.Ow;.(CCP i 1012,;"1013~ mil l01'3(a)) . . 

D bypei:sO~'lieliVii:rin& or causmgtQ bed~ a true oopytbereofto the persOn(s) md 
at the·~(~)Set'fol1hbelow: (cc:P §1011) .. · 
Tili:i.ei ·· ·· · · · · Person sEii'Ved: 

----------------------~ 

D byp~~ ~ ox: Cswims to be delivered, Ii true copy thereof to the oflice/court 
:lblder ofthe: aci~¢e; . · . : . . . . . . · · .. . . · . . ... 
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SERVICE LIST 

Ms. Paula Hagashi 
Executive Director 
Commission on State Mandates 
980 N"mth Street. Suite 300 
Sacramento, CA 95841 

Mr. Steve Shields 
sbieldS Consulting Group, Inc. 
1536- 36111 St. 
Sacramento, CA 9.5816 

Ms. Bomrie Ter Ketlrst . 
County of San Bemard.ino 
Office of the Auditor/CoJitroller-R.ecorder 

· 222 West Hospitality Lane 
San Beramilno; CA 92415-0018 

Ms. Leslie McGill 
Califomia Peace O:ffioer5' .Association 
1455 Response Road, Suite 190 
Sacramento, CA 95815 

Mr. Leonard Kaye., Esq. 
County of Los Angeies 
Auditor-Controller's Office 

· 500 West Temple Street, Room 525 
Kenneth Habn Hall of Administration 
Los Angeles, Califunrla 90012 

Ms. Susan Geanacou 
Departmemt ofFinance (A-15) 
915 L Street, Suite 1190 

-· - ···· - - ·- · · ··· ~ Sacramento;-E:A 95814 

Ms. le$$ McGuian 
Depertment ofFinance (A-15) 
915 L Street, glb Floor 
Sacramento, CA 95814 

JY.rr. Daniel Texry 
Cali:fumia Professional Firefighters 
1780 Creekside Oaks Drive, Suite 200 
Sacramento, CA 95833 

Mr. Stevfll Keil 
Califbnria State Association of Counties 
1100 K Street, Suitel 01 
Sacramento, CA 95814 
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Ms. Annette Chinn 
Cost Recovery Systems, Inc. 
705-2 East Bidwell St., Suite 294 
Folsom, CA 95630 · 

Mr. Gerald Shelton 
Califurnia Department of Education (E-08) 
Fiscal and AdtDinistrative Services Division 
1430 N Street, Suite 2213 . 
Sacramento, CA 95814 

Mr. J. Bradley Burge3s 
Public Resource Management Group 
1380 Lead.Hill.Boulevard. Suite 106 
Roseville, CA 95661 

· Ms. key :Ben.toi;i 
Celifi:>:mia Professional Firefighters 
1780 Creekside Oaks "Drive, Suite 200 
Sacrainento, CA 95833 

·Mr. Jiril Jaggers 
PO Box 1993 
Cannicbae1, CA 95609 

Ms. Ginny Bl:-ummels 
State Controller's Oflice (B-08) 
Division of .Accounting & Reporting 
3301 C Street, Suite 500 
Sacremento,'CA 95818 

- Jv.rr. 01eii Everroad'· ,_ · · - · · ··· 
CityofNewport Beach 
PO Box 1768 
Newport Beach, CA 92659-1768 

James B. Hendrickson 
City Manager 
City of Palos Verdes Bstates 
340 Palos Verdes Drive West 
Palos Verdes Estates, CA 90274 

Allan Burdick 
Maximus,Inc. 
4320 Au~um Blvd., Suite 2000 
Sacraxnento, CA 95841 
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NAPA.COUNTY 

ROBERT WESTMEYER, County Couns.el 

MAROARBT L. WOODBURY, ChicfDeputy 
LAURA J. ANDERSON, Deputy 
JACQUBLINB M. OONO, Deputy 
SILVA DARBINIAN, Deputy . 
ROBERT C. MARTIN, Deputy 
PATRICIA!. TYRRELL, Deputy 

OFFICE OF COUNTY COUNSEL 
! 195 THIRD STREET, SUIT!! 301, NAPA, CALIFORNIA 94559 

CHBRJ HUBER, Privacy Officer 

AREA CODE 7071253-4521 FAX 707/259-8220 

ROBBRT W. PAUL, Deputy 
KRISHAN CHOPRA, Deputy 

CARRIB R. GALLAGHER, Deputy 
CHRJS R. Y. APALLAS, Deputy 

JANICE D. KILLION, Deputy 

REQUEST TO joIN As CO-TEST CLA™.ANT 
BY COUNTY OF NAPA 

Binding Arbitration 
· (Ol-TC-07) 

Code of Civil Procedures Sections 1281.1, 1299, 1299.2, 
1299.3, 1299.4, 1299.5, 1299.61 1299.7, 1299.8 and 1299.9 

· As Added by Statutes 2000, Chapter 906 

The County of Napa hereby requests that it be allowed to join the City of Palos Verdes Estates as a 
co-test claimant in the above-entitled test claim matter. It has recently come to the attention of the County 
ofNapa that the Commission's Staff has recommended denial of the test claim based upon the fact that 
the City of Palos Verdes Estates did not have any costs associated with Chapter 402, Statutes 2000 ("SB 
402"), andjs so recommending for the hearing on January 25, 2007. 

After the passage ofSB 402, the County of Napa did engage in Binding Interest Arbitration with-. · ·· · 
the Napa County Deputy Sheriffs' Association to the final award of a decision by the arbitration panel. To 
date, the County of Napa has not totaled its expenditures by all staff: counsel, and retained outside 
counsel, much less expenses, but knows these costs .exceed $10,000.00. · · · 

We understand that due to the statute of limitations, we cannot commence a test claim on our own, 
and unless we join in on the test claim brought by the City of Palos Verdes Estates, we will be forever 
precluded from recovering our costs incurred in complying with SB 402 from its inception until it was · 
declared unconstitutional. 

On January 23, 2007, the Napa County Board of Supervisors authorized this request to the 
Commission on State Mandates to allow the County ofNapa tq join in as a co-test ~laimant in this matter. 
To the extent that the City of Paios Verdes Estates has plead that SB 402 constitutes a reimbursable 

.andate, we j.oin in and adopt its pleadings as though they were the County's. 
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The foregoing facts are known to me personally and if so required, I could and would testify to the 
statements made herein. 

I declare under penalty of perjwy that the foregoing is true and correct to the best of my 
knowledge. Executed on January 23, 2007, in Napa, Califortria. 

~1A.11f¥-CLINB MGONGt 
Deputy County Counsel 
County of Napa 
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DECLARATION OF JACQUEillIB M. GONG 

IN SUPPORT.OF THE COUNTY OF NAP A 
IN ITS REQUEST TO THE COMMISSION ON STATE MANDATES . 

TO BB JOINED AS CO-TEST CLAIMANT . 
IN THE TEST CLAIM OF THE CITY OF PA.Los VERDES ESTATES 

1. I have served in the Office of the Napa County Counsel as a Deputy County Counsel since 
November 1998, primarily assigned to personnel matters. From January through September 2001, 
I participated in the binding mterest arbitration process between the County and the Napa County 
Deputy Sheriffs' Association (''DSA") to the final award of an arbitration decision on. the disputed 
economic issues arising from negotiations. DSA is the employee organizatjon representing law 
enf_or~ement employees of the County. 

2. Beginning in July 2000, I served on the County ofNapa's bargaining team in its negotiations of a 
successor Mem~niP-dum of Understanding ("MOU'') with DSA Negotiations continued until the 
parties reached inipa.Sse in October of 2000. As proVided in the County's Employer-Employee 
Relations Policy, the parties agreed to participate in mediation, meeting on four occasions in 
November, December, and then-in January and Februari of2001. · 

e 3. During the mediation process on January 16, 2001, DSA requested the disputed economic issues 
be submitted to arbitration pursuant to California Code ofCivil ProcedU:re Section 1299 et seq. 
(SB 402). The mediation process continued through Fe~ruary 20th at which time the County 
designated its partisan arbitrator. The DSA also·selected its partisan arbitrator. In March the 
Cciunty and DSA then jointly designated an impartial arbitrator to serve on the arbitration panel as 
required by SB 402. The parties agreed to eommence the arbitration hearing on April 17, 2001. 

• ·· · Meeting with the neutral arbitrator, t4e parties identified the diaputed economic issues and 
established a hearing timetable for the exchange ofrequested information, exhibits, and witness 
lists;· and the parties agreed on hearing dates: OU.tbfthis meeting, the parties further settled on two 
economic proposals on retirement and dental benefits. 

4. Pursuant to agreed upon timelines, the parties conducted discovery and exchanged documents 
before the hearing set to commence on May 22nd. This entailed not only the time of the 
negotiating team, but other county staff in gathering the requisite documents and in the conduct of 
discovery. 

5. Five days before the hearing, the parties each submitted their last, best offer from negotiations as 
required under SB 402. A three-day hearing was held before the arbitration panel, followed by 
additional submissions of written evidence and legal arguments. In September 2001 the panel 
issued its decision. The parties made no amendments to the decision. Following a waiting period 
of five days, the binding decision was made public by the County. 
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6. The full cost of this interest arbitration process to the County is yet to be fully determined, but 
exceeds $10,000.00 based alone on legal fees and expenses incurred. In the course of participating 
in the arbitration process, the County's Human Resources Director served on the arbitration panel. 

·. Responses to discovery requests involved extensive staff time and resources from the Human 
· Resources Division, County Executive Office and Auditor-Controller's Department. The County 
also incurred costs for legal cou.nSel, both in-house mid retained outside counsel. Expenses were 
furth~ incurred for a number of expert witnesses in the arbitration hearing. 

7. I plan on attending the hearing of the Commission on State Mandates as the representative of the 
County of Napa, and will be available to provide additional testimony and answer any questions 
that the Commission SW'f; interested state agencies, or the Commission itself may have. 

I declare under penalty ofperjuzy t.hat the foregohig is true and correct to the best of my · 
lmowledge. Executed on January 23, 2007, in Napa, California. 
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e. 
PROOF OF SERVICE 

I am a resident of th() United States and of the State of California. I am employed in the 
Counfy of Napa My bUsiness address is 1195 Third Street, Suite 301, Napa, California. My 
business telephone.is (707) 253-4521; fax number (707) 259-8220. I am over the age of 
eighteen years. I am not a party to the within action or proceeding. On January 23, 2007, I 
served the following document(s); 

REQUJl:ST TO JOIN AS CO-TEST CLAIMANT BY COUNTY OF NAPA 

I am familiar with the practice of Napa County Counsel's Office, for the collection and 
processing ;of correspondence for mailing with the United States Postal Service .. In accordance 
with the or~ary course ofl?usiness, the above-mentioned document(s) would have been 
deposited with the United States Postal Service on the same day on which it was placed at Napa 
County Counsel's Office. 

by placirig; or cauSjng to be placed, a true copy thereof enclosed in a sealed envelope with 
postage thereon fully prepaid, in the United States mail at Napa County, California, 
addressed as set forth below. (CCP § 10i2, 1013, and l013(a)) · 

D by personally delivering, or causing to be delivered, a true copy thereof to the person(s). 
and at the address( es) set forth below. (CCP §1011) · 
Time: Person served: 

~~~~~'--~~~ 

D bypersonlilly delivering, or causfng to be delivered, a true copy thereof to the office/court 
folder of the addressee. 

D by causing a true copy th_ereofto be delivered to the person(s) at the address( es) set forth 
below, by and/or through the services of: · 
a D United Parcel Service 
b. D Federal Express 

, . c. D Expi-essMail .. . ... ... . .... 
d. D Faesl,lnHe (Followed by First Class Mail; Rules of Court §2008) Pursuant to 

Rules of Court '§2008(e), this document was sent by fl\P~~~ trimsmission .andJbis ... : ....... . 
transmission was reported as complete and without error. A copy ofthfs · 
transmission niport shall be attached to this proof of service and kept with the file. 

I declare under penalty of perjury that the foregoing is true and correct, and that this 
declaration was executed on January 23, 2007, at Napa, California~ · 
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SERVICE LIST 

Mr. Steve Shields 
. Shields Consulting Group, Inc. 

1536- 36t!i St. · 
Sacramento, CA 95816 . 

Ms. Bonnie Ter Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 

· 222 West Hospitality Lane 
San Bernardino, CA 92415-0018 

Ms. Leslie McGill 
California Peace Officers' Association 
1455 Response Ro~ Suite 190 
Sacramento, CA 95815 

Mr. Leonard Kaye, Esq. 
Coti.nty of Los Angeles 
Auditor-Controller's Office 
500 West Temple Stree~.R'.Oolli 525 
Kenneth Hahn Hall of Atdfufuistration 
Los Angeles, Califon:ifa 9'06t2" · 

Ms. Susan Geanacou 
Department of Finance (A-15) 
915 L Street, Suite 1190 
Sacramento, CA 95814 

· Ms. Jess McGuinn 
Depai1m.en,t of Finance (A~15) 
915 L-Street, gtli ·Floor 
SacramentO, CA 95814 

Mr. Daniel Terry · 
California P'rofessional Firefighters 
1780 Creekside Oaks Drive •. Slli.te 200 
Sacramento, CA 95833 

Mr. Steve Keil 
California s'tate Association of Counties 
1100 K Street, .Suite io 1 
Sacramento, CA 95814 

Ms. Annette Chinn 
Cost Recovery Systems, Inc. 
705-2 East'Bidwell St., Suite 294 
Folsom, CA 95630 . 
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Mr. Gerald Shelton· e 
California Department of Education (E-08) 
Fiscal and Adnlinistrative Services Division 
1430 N Street, Suite 2213 · 
Sacramento, CA 95814 

Mr. J. Braq.J.ey Burgess 
Public Resource Management Group 
1380 Lead Hill Boulevard, Suite 106 
Roseville; CA 95661 

Ms. Amy Benton 
California Professional Firefighters 
1780 Cfeekaide ofil&;Dri.ve, S~te 200 
Sacramento, c.A., 958'33 

Mr. Jim Jaggers 
PO Box 1993 
Camiichael, CA 95609 

Ms. Ginny Brummels 
State Controller' ii Office (B-08) 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95818 

Mr. Glen Everroad 
City of Newport Beach 
PO Box 176$. 
Newport aeach, CA 92659-1768 

JamesB. Hendrickson 
City Manager 
City of Palos Verdes Estates 
340 Palos Verdes Drive West 
Palos Verdes Estates, CA 90274 

Allan Burdick 
Maximus, Inc. 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 



~ATE OF OALIFORNIA 

COMMISSION ON STATE MANDATES 
· GBO NINTH STREET, SUITE 300 

•

MENTO, CA 95814 
_ E: (916) 323-3662 

916) 445-0278 
·· E-mall: csmlnfo®cem.ca.gov 

May 19, 2008 

Mr. Allan Burdick 
MAXIMUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Ms. Jacqueline M. Gong 
County ofNapa 
119 5 Third Street, Suite 301 
Napa, CA 94559 

EXHIBIT C 
ARNOLD SCHIJ\ 

And Affected State Agencies and Interested Parties (see enclosed mailing list) 

Re: Draft Staff Analysis and Proposed Parameters and Guidelines 
Binding Arbitration, 0 l-TC-07 
Code of Civil Procedure, Sections 1281.1, 1299, 1299.2, 1299.3 
1299.4, 1299.5, 1299.6, 1299.7, 1299.B, and 1299.9 
City of Palos Verdes Estates, Claimant 
C~unty of Napa, Co-Claimant 

Dear Mr. Burdick and Ms. Gong: 

The draft staff analysis and proposed parameters and guidelines for the above-named program 
are enclosed for your review and comment. 

Writte~ Comments 

Any party or interested person may file written comments on the draft staff analysis by Monday, 
June 2, 2008 .. You are advised that comments filed with the Commission are required to be 
simultaneously served on the oilier interested parties on the mailing list, and to be accompanied 
by a proof of service .. (Cal. Code Regs., tit. 2, § 1181.2.) Ifyou would like to request an 
extension of time to file comments, please refer to section 1183.01, subdivision(c)(l), of the . 
Commi.ssion' s regulations. 

Hearing 

This test claim is set for hearing on Thursday, June 26, 2008 at 9:30 a.m. in Room 126 of the 
State Capitol, Sacramento, California The final staff analysis will be issued on or about 
June 12, 2008. Please let us know in adyance if you or a representative of your agency will 
testify at the hearing, and if other witnesses will appear. If you would like to request 
postpon.ement of the hearing, please refer to section 1183.01, subdivision (c)(2), of the 
Commission's regulations. 

Please contact me at (916) 323-8217 if you have questions. 

~=ly,~cdW= 

' ~~~~' DITootm 

Enc. Draft Staff A.J:ialysis and Proposed Parameters and Guidelines 
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Hearing: June 26, 2008 
j:\Mandates\2001\0 I tc07\psgs\dsarev 

Background 

ITEM 

DRAFT STAFF ANALYSIS 

PROPOSED PARAMETERS AND GUIDELINES, 
AS MODIFIED BY STAFF 

Code of Civil Procedure 
Sections 1299.2, 1299.3, 1299.4, subd. (b), 

1299.5, subdivision (a), 1299.6, subdivision (a), 
1299.8 and 1299.9, subdivision (b) 

Statutes 2000, Chapter 906 

Binding Arbitration, 
01-TC-07 

County of Napa, Claimant 

EXECUTIVE SUMMARY 

The test claim statutes added Title 9.5 to the Code of Civil Procedure, providing new procedures to 
govern the resolution of impasses reached in collective bargaining between public employers and 
employee organizations representing fuefighters and law enforcement officers. 

The statutes provided that if an impasse is declared after the parties exhaust their mutual efforts to 
reach agreement over matters within the scope of the negotiation, and the parties are unable to agree 
to the appointment of a mediator, or if a mediator agreed to by the parties has been unable to effect 
settlement of a dispute between the parties, the employee organization can, by written notification 
to the employer request that their differences be submitted to an arbitration panel. 

The arbitration panel is required to meet with the parties within ten days after its establishment, cir 
after any additional periods of time mutually agreed upon. The panel is authorized to meet with the 
parties, to make inquiries and investigation~, hold hearings, and take any other action including 
further mediation, that the panel deems appropriate. Five days prior to the comri1.encement of the 
arbitration panel's hearings, each of the parties is required to submit a last best offer of settlement 
on the disputed issues. The arbitration panel may, for purposes of its hearings, investigations; or 
inquiries, subpoena witnesses, administer oaths, talce the testimony of any person, and issue 
subpoenas duces tecum to require the production and examination of any employer's or employee 
organization's records. Preexisting statutory provisions apply unless otherwise provided in the test 
claim statutes. Among other things, these general arbitration provisions provide procedures for the 
conduct of hearings, e.g., notice of hearings, witness lists, admissible evidence, subpoenas, and 
depositions. 

The panel decides the disputed issues separately, or if mutually agreed, by selectin? the last best . 
offer package that most nearly complies with specified factors. The panel then delivers a co~y. of ~ts 
decision to the parties, but the decision may not be publicly disclosed for five days. The dec1s10n is 
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not binding during that period, and the parties may meet privately to resolve their differences and, 
by mutual agreement, modify the panel's decision. At the end of the five day period, the decision as 
it may be modified by the parties is publicly disclosed and binding on the parties. 

The test claim statutes in their entirety were declared unconstitutional by the California Supreme 
Court on April 21, 2003, as violating portions of article XI of the California Constitution. The basis 
for the decision is that the statutes (1) deprived the county of its authority to provide for the 
compensation of its employees as guaranteed in article XI, section 1, subdivision (b); and (2) 
delegate to a private body the power to interfere with local agency financial affairs and to perform a 
municipal function, as prohibited in article XI, section 11, subdivision (a). 

Commission's Decision 

On March 29, 2007, the Commission on State Mandates (Commission) reconsidered the Statement 
of Decision on the Binding Arbitration test claim, finding that the prior Statement of Decision 
adopted on July 28, 2006, was contrary to law. The Commission adopted a new decision and 
approved reimbursement for the following state-mandated activities pursuant to article XIII B, 
section 6 of the California Constitution and Government Code section 17 514. 

1. Selecting an arbitration panel member (Code Civ. Proc.§ 1299.4, subd. (b)). 

2. Submitting the last best final offer of settlement to the arbitration panel (Code Civ. Proc . 
. : .. § 1299.6, subd. (a)). 

3. Once arbitration is triggered under Code of Civil Procedure section 1299.4, the following 
activities required by the arbitration panel or to participate in the arbitration process: 

a. Meet with.the arbitration panel (Code Civ. Proc.§ 1299.5, subd. (a)). 

b. Participate in inquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)). 

c. Participate in mediation (Code Civ. Proc. § 1299.5, subd. (a)). 

d. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)). 

e. Respond to subpoenas and subpoenas duces tecurn (Code Civ. Proc. § 1299.5, subd. 
(b)). 

f. Respond to or malce demands for witness lists and/or documents (Code Civ. Proc., 
§ 1299.8).1 

g. Make application and respond to deposition requests (Code Civ. Proc.,§ 1299.8).2 

h. Conduct discovery or respond to discovery requests (Code Civ. Proc., § 1299.8).3 

Because the test claim statutes were declared unconstitutional on April 21, 2003, the reimbursement 
period was limited to January 1, 200 I through April 20, 2003. 

1 
Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2). 

2 Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05. 
3 Incorporating by reference Code of Civil Procedure section 1283 .05. 
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Draft Proposed Parameters and Guidelines and Proposed Modifications 

Commission staff issued the ado~ted Statement of Decision arid staff's draft proposed parameters • 
and guidelines on May _10, 2007. The proposed reimbursable activities were limited to those 
approved in the Statement of Decision. 

On June 11, 2007, the County ofNapa proposed new reimbursable activities and clarifying changes 
to the draft parameters and guidelines and provided a declaration to support their position that the 
draft [of the Reimbi.irsable Activities section] does not accurately reflect the full reality of the 
Binding Arbitration Program.5 For each mandated activity, the County identifies who implemented 
the mandate, and also proposes additional reimbursable activities that are the most reasonable 
methods of complying with the mandate.6 

· · 

The Commission has the authority when adopting parameters and guidelines to include activities 
that are considered "the most reasonable methods of complying with the mandate."7 Therefore, 
staff reviewed each of claimant's proposed changes in order to advise the Commission whether 
County's proposed activities and modification5 are "the most reasonable methods-of complying 
with the mandate." 

Recommendation 

Staff recommends that the Commission adopt the Draft Parameters and Guidelines, as modified by 
the claimant arid staff (beginning on page 19), and allow reimbursement for the most reasonable 
methods of complying with the mandate. 

Staff also reeommends that the Commission authorize staff to malce any non-substantive, technical 
corrections to the parameters and guidelines following the hearing. e 

4 See Exhibit A. 
5 See Exhibit B. 
6 See Attachment I for Napa County's Chronology: Collective Bargaining Process, Mediation, and 
Binding Arbitration. 
7 California Code of Regulations, title 2, section 1183. l, subdivision (a)(l)(A)(4). 

152 

Binding Arbitration, Ol-TC-07 
Ps&Gs, FSA 



e 

• 

Chronology 

10/24/2001 

07/28/2006 

08/16/06 

10/04/06 

01/23/2007 

03/29/2007 

05/10/2007 

06/11/2007 

05/15/2008 

Discussion 

Test claim filed by the City of Palos Verdes Estates 

Commission adopted Statement of Decision denying test claim 

Request for reconsideration filed with the Commission 

Commission granted the request for reconsideration 

County of Napa joined as co-claimant 

Commission adopted Statement of Decision on reconsideration 

Commission staff issued draft proposed parameters and guidelines 

County of Napa filed comments on staff's proposed parameters and guidelines 

Commission issues draft staff analysis and proposed parameters and guidelines 

.. -
Commission staff issued the ado~ted Statement of Decision and staffs draft proposed parameters 
and guidelines on May I 0, 2007. The proposed reimbursable activities were limited to those 
approv~~-in the Statement of Decision. 

On June 11, 2007, the County ofNapa proposed new reimbursable activities and clarifying changes 
to the draft parameters and guidelines and provided a declaration to support their position that the 

· draft [of the Reimbursable Activities section] does not accurately reflect the full reality of the 
Binding Arbitration Program.9 The declaration by Deputy County Counsel Jacqueline Gong 
describes the County's rationale for the steps taken to comply with the Binding Arbitration statute. 
The County explains that "[a ]t each step or'the arbitration process, any number of individuals spend 
time and resources as a necessary part of participation in the program." Thus, for each mandated 
activity, the County identifies who implemented the mandate, and also proposes additional 
reimbursable activities that are the most reasonable methods of complying with the mandate. 

The Commission has the authority when adopting parameters and guidelines to include activities 
that are considered ''the most reasonable methods of complying with the mandate."10 Therefore, 
staff reviewed each of claimant's proposed.ch(lllges in ord_er to advise the Commissiqn whether 
County's proposed activities and modifications are "the most reasonable methods of complying 
with the mandate." 

The test claim statute added new section 1281.1 of the Code of Civil Procedure which states that 
any request to arbitrate made pursuant to subdivision (a) of section 1299.4 shall be considered as 
made pursuant to a written agreement to submit a controversy to arbitration. Further, section 
1299.8 oftJ:ie Code of Civil Procedure specifies that unless otherwise provided in this title, Title 9 
(commencing with Section 1280) shall apply to any arbitration proceeding undertaken pursuant to 
the test claim statute. Further, section 1282.4, subdivision (a), Code of Civil Procedure, states that a 
party to the arbitration has the right to be represented by an attorney at any proceeding or hearing in 

8 See Exhibit A. 
9 See Exhibit B. 

· 
1° California Code of Regulations, title 2, section 1183.l, subdivision (a)(l)(A)(4). 
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arbitration. Throughout this staff analysis, references are made to section 1299.8 and specific Title 
9 sections that are incorporated in by reference and that are applicable to the binding arbitration e 
proceeding. · · 

Section IV. Reimbursable Activities 

The County of Napa proposed amendments to clarify the activities and costs that are reimbursable. 
The bold text is staff's original proposed language (as approved in the Statement of Decision) and 
the underlined text is claimant's proposed modification. Staff's findings and recommendations 
follow: 

la. Selecting an arbitration panel member which includes attorney, staff and negotiator 
time to research potential members, prepare for the selection, and brief the panel member. 
(Code Civ. Proc.,§ 1299.4, subd. (b)) 

The County proposes that language be added, clarifying that reimbursement for "selecting an 
arbitration panel member" includes reimbursement for "attorney, staff, and negotiator time to 
research potential members, prepare for the selection, and brief the panel member." According to 
County, 

In January 2001, [the Napa County Deputy Sheriffs Association] DSA requested that 
disputed economic issues under negotiations with the County be submitted to arbitration 
pursuant to California Code of Civil Procedure Section 1299 et seq ... After consultation 
with other agencies, and meetings between the County's Human Resources Director and 
legal counsel, the County designated its arbitration panel member. The selection of the 
partisan member is key as this member represents the employer's perspective. Strategically, 
the County sought a panel member who would have a fundamental knowledge about the 
collective bargaining process and an understanding of County operations arid funding, 
including county structures, staffing patterns, law enforcement operations, this member 
needed to enhance the neutral arbitrator's \J.nderstanding of the technical aspects of the 
County's economic positions. For these reasons, the Cciunty spent some time researching, 
consillting, and evaluating who best would represent the County .11 

· 

The test claim statute establishes the arbitration panelconsisting of three members; two representing 
the parties and one impartial person acting as chairperson. 12 .. · · . 

The Commission found that once arbitration is triggered under Code of Civil Procedure section 
1299.4, the activities initiated by the local public agency employer to participate in arbitration are 
not discretionary. Selection of the County's panel representative is key to the arbitration 
proceeding. Therefore, staff finds that the proposed activities "to research potential members and 
prepare for the selection" are necessary to perform the mandated activity of selecting the agency 
panel member and constitute reasonable methods of complying with the mandated program. 

Once the panel member is selected, staff finds that the activity to brief the member is reasonably 
necessary for the local agency public employer to participate in the arbitration. Although the 
Commission recogruzed that this activity was not expressly required by the test claim statute, staff 
finds that it is a reasonable method of complying with the mandated program and thus should be 
reimbursable. 

11 See Exhibit B, Declaration of Jacqueline M. Gong (County's Declaration), Paragraph 2. 

12 Code of Civil Procedure section 1299.4, subdivision (b). 
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Therefore, staff recommends approval of County's proposed language. 

lb. This also includes attorney, staff, and negotiator time to vet and select a neutral 
arbitrator 

County also proposes reimbursement for attorney, staff, and negotiator time to "vet and select a 
neutral arbitrator, as the third panel member." 

The test claim statute provides a procedure for the panel members (arbitrators selected by the 
parties) to select a neutral chairperson, an impartial person with experience in labor and 
management dispute resolution. 13

. And, in the event the parties are unable or unwilling to agree 
upon a third person to serve as chairperson, an alternate process specifies that the two members of 
the arbitration panel shall jointly request from the American Arbitration Association or the 
California State Mediation Service, a list of impartial and experienced persons who are familiar 
with matters of employer-emplOyee relations. If after five days of receipt of the list, the two panel 
members cannot agree on which of the listed persons shall serve as chairperson, they shall, within 
two days, alternately strike names from the list, with the first panel member to strike names being 
determined by lot The la.St person whose name remains on the list shall be chairperson. 14 

Code of Civil Procedure section l 2BO, subdivision ( d) defines "neutral arbitrator" as an arbitrator 
who is ( 1) selected jointly by the parties or by the arbitrators selected by the parties or (2) appointed 
by the c,ourt when the parties or the arbitrators selected by the parties fail to select an arbitrator who 
was to,,P;:selectedjointly by them. 

In the test daim proceeding, claimants sought reimbursement for time of the agency negot_iators, 
staff and,<?ounsel in vetting and selecting a neutral arbitrator. The Commission's decision 
concludes that the test claim statutes require the arbitration panel members selected by the parties, 
rather than the employer or employee organization to select the neutral third panel member to act as 
chairperson. However, the decision is silent as to activities that may occur if the two panel 
members allow the parties to select the neutral third panel member to act as chairperson. 

In her declaration, Deputy County Counsel Jacqueline Gong states:· 

In preparation of selecting a neutral arbitrator, legal counsel conducted extensive research on 
prospective neutral arbitrators: analyzing their backgrounds and arbitration.experience, 
gathering former decisiOiis and contacting agencies who had participated in arbitration 

- • · hearings with them. I twas essential for the County to vet the prospective arbitrators. 
· Strategically, due to the complicated data analysis the County anticipated it would need to 

present at the hearing, the County evaluated arbitrators for their ability and comfort with 
handling extensive factual information and analysis and for a liberal approach to admitting 
evidence. After further discussions between the County's [arbitration panel member] 
Hwnan Resources Director and legal counsel, the County planned its approach in 
participating in the joint selection of the neutral arbitrator. The County and DSA jqintly 
selected a neutral ~bitrator. 15 

· 

According to this declaration, "[i]t was essential for County to vet the prospective arbitrators." This 
is consistent with the Commission's· Statement of Decision, that "activities initiated by the local 

13 Code of Civil Procedure section 1299.4, subdivision (b). 
14 

Code of Civil Procedilre section 1299.4, subdivision (c). 
15 See Exhibit B, County's Declaration, Paragraph 3. 
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public agency employer to participate in arbitration are not discretionary." Since the mandated 
program could not proceed without selection and participation of a neutral arbitrator as the third 
panel member and chairperson, staff finds that County's participation in the selection process is 
necessary to participate in the arbitration process, and thus should be reimbursable. · 

Staff also finds that it was reasonably necessary for the County or any other local agency employer 
to "vet" a person who. is proposed for nomination or appointment as neutral arbitrator. Since the 
arbitration panel is a three-person panel, the neutral chairperson's "ability and comfort with 
handling extensive factual information and analysis and for a liberal approach to admitting 
evidence" were critical to the outcome of the binding arbitration. The County would not be able to 
malce this assessment without "vetting" persons proposed for nomination or appointment as neutral 
arbitrator. Thus, staff finds that the County's proposed activities of "vetting and selecting a neutral 
arbitratqr" are the most reasonable methods to implement the binding arbitration process. 
Therefore, staff recommends approval of the.additional activities to allow reimbursement for the 
County's participation in the selection of the neutral third panel member to act as chairperson. 

2. Submitting the last best fmal offer of settlement to the arbitration panel which 
includes attorney and staff time to prepare for and draft the last best final offer for 
submfasion as well as attorney, staff and board members' time for consultation with 
governing board (Code Civ .. Proc., § 1299.6, subd. (a)). · 

The County requests reimbursement for attorney and staff time to prepare for and draft the last best 
final offer for submission as well as attorney, staff and board members' time for consultation with 
the governing board. In her decla,ration, Deputy County Counsel Jacqueline Gong stated: 

In April 2001, the parties and legal counsel met with the arbitration panel to submit their last 
best final offers of settlement ... At this meeting, the partjes further settled on two economic 
proposals. In preparatfon for the meeting,' staff and legal counsel prepared and drafted the 
County's last best final offer for submission after consultation with the County's Board of 
Supervisors.16 

Code of Civil Procedure section 1299.6,, states, in relevant part, as follows: 

(a) Once.the arbitration process is triggered, the arbitration panel shall direct that five days 
prior to beginning its hearings, each of the parties shall submit the lruit best offer of 
settlement as to each of the issues within the scope of the arbitration .. , made in bargaining 

. as· a'propdSal or counterproposal and not previously agreed to by the parties prior to any 
arbitration request made pursuant to subdivision (a) of Section 1299.4. . . . (Emphasis 
added.) 

(b) Notwithstanding the terms of subdivision (a), the parties by mutual agreement may elect 
to submit as a package the last best offer ofsettlement made in bargaining as a proposal or 
counterproposal on those issues within the scope of arbitration, as defined in this title, not 
previously agreed to by the parties prior to any arbitration request made pursuant to 
subdivision (a) of Section 1299.4 .... 

The Commission's decision on reconsideration states that "the test claini statutes do not, however, 
require the local public agency employer to prepare for and consult with the governing board 
regarding the last best offer of settlement. Thus, the only activity required is to submit the last best 

16 See Exhibit B, County's Declaration, paragraph 4. 

156 

Binding Arbitration, OJ-TC-07 
Ps&G•, FSA 



···:.!': 

final offer of settlement to the arbitration panel, and, therefore, that activity alone is state-mandated 
and subject to article XIU B, section 6." (Emphasis in Statement of Decision .. ) 

The last best offer of settlement is limited to the issues within the scope of arbitration made in 
bargaining as a proposal or counterproposal and not previously agreed to by the parties prior to 
any arbitration request. Scope of arbitration means "economic issues, including salaries, wages 
and overtime pay, health and pension benefits, vacation and other leave, reimbursements,. 
incentives, differentials, and all other forms ofremuneration. 17 Thus, based on the statutory 
description, the last best offer of settlement pre-exists any arbitration request made pursuant to 
subdivision (a) of section 1299.4, because it.was made in bargaining as a proposal or 
counterproposal and not previously agreed to. Therefore, staff finds that clai_mant's proposed new 
activity to "prepare for and draft the last best final offer for submission as well as attorney, staff and 
board members' time for consultation with the governing board" should be denied because as 
defined, the last best final offer preexists the mandated activity. 

However, staff finds that if during the arbitration process, the local agency's last best final offer of 
settlement changes, and the arbitration panel directs the parties to resubmit their offers, that it is 
reasonably necessary to respond to the panel and to update the "last best final offer of settlement." 
If this occurs, then it would also be reasonably necessary for the local agency's staff, negotiator, and 
attorney, to confer with the governing board in closed session before revising and submitting an 
updated offer. Thus, staff recommends approval of claimant's proposed reimbursable activities, as 
modifieq;by staff below, because the proposed reimbursable activities are reasonably necessary to 
carry out i:he mandated program. 

If directed by the arbitration panel to resubmit the last best final offer: 

• Attorney and staff time to redraft and resubmit the "last best final offer." 

• Attorney, staff, and board members' time to consult with the governing board regarding 
modifications to the last best final offer. 

3. Once arbitration is triggered under Code of Civil Procedure se.ction 1299.4, the 
scope of which is defined in Code of Civil Procedure section 1299.3, subdivision (g), 
the following activities required by the arbitration panel or to participate in the. 
arbitration process: 

The Commission recognized that Code of Civil Procedure section 1299 .8 states that, unless 
otherwise provided in the test claim statutes, the gener;tl provisions regarding arbitration found in 
the Code of Civil Procedure (§ 1280 et seq.) are applicable to binding arbitration proceedings under 
the test claim statutes. The relevant portions of these general arbitration provisions establish 
procedures for the notice and conduct of hearings, witness lists,. admissible evidence, subpoenas, 
and depositions. (§ 1282 et seq.) Section 1299.9, subdivision (b) states that, unless otherwise 
agreed to by the parties, the costs of the arbitratiOn proceeding and the expense of the arbitration 
panel; except those of the employer representative, shall" be borne by the employee organization. 
Thus; the public agency employer is responsible for costs of its agency panel member, but not the 
cost of the proceeding or the other panel members. 

17 Code of Civil Procedure section 1299.3, subdivision (g). 
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In the Statement of Decision, the Commission made the following findings: 

Once arbitration is triggered under Code of Civil Procedure section 1299 .4, the arbitration 
panel within the scope of its authority, may direct the parties to perform specified activities. 
Since the arbitration proceeding, once triggered, is mandatory, the Commission finds that 
the activities directed by the arbitration panel or activities initiated by the local public 
agency employer to participate in arbitration are not discretionary. As noted ... the 
arbitration panel's authority includes meetin'g with the parties or their representatives, 
making inquiries and investigations, holding hearings and taking any other action including 
further mediation that the arbitration panel deems appropriate, as well as subpoenaing 
witnesses, adniini~tering oaths, taking the testimony of any person, issuing subpoenas duces 
tecum to require the production and examination of any employer's or employee 
organization's records, books, or papers relating to any subject matter before the panel. 

The plain language of the test claim statutes does not require the local public agency, or its 
staff or governing board tci prepare for hearings, prepare expert witnesses, prepare a closing 
brief, or consult with its panel member prior to the issuance. of the award. Nor does the 
plain langu_c:ige of seetion·.I-299.7, subdivision (a), require the local public agency or its staff 
or governing board to negotiate with the employee organization representatives based on the 
award. Further the plain language of the test claim statutes does not require the employer's · 
arbitration panel member to participate in pre-arbitration meetings with local agency staff, 
consult with lcfoal agency staff prior to issuance of the award, consult in closed session with 
the arbitration panel, or consult with local agency staff and the governing board regarding 
the award. However, to the extent that any of the above activities are directed by the 
arbitration panel within the scope of its authority, the activity is state-mandated. 

Thus, once arbitration is triggered under Co.de of Civil Procedure section 1299.4, the Commission 
determined that the following activities to participate in the arbitration process or as required by the 
arbitration panel are state-mandated and subject to article XII B, section 6: 

A. Meet with the arbitration panel. 

B. Cooperate _in inquiries or investigations. 

C. Participate .in mediation. 

D. Participate in hearings. 

E. Responcl tO subpoenas and subpoenas duces tecum. 

F. Respond to or make demands for witness lists and/or documents. 

G. Make application and respond to deposition requests. 

H. Conduct discovery or respond to discovery requests. 

The state-mandated activities identified above were included in staff's draft proposed parameters 
and guidelines. The County ofNapa proposed changes to each activity; clarifying who performs 
the activity and identifying related activities that are reasonably necessary to implement the 
mandated program. The original state-mandated activities (bold text) and County's amendments 
(underlined text) were reviewed by staff and are discussed below. 

County proposes adding activities that were denied in the Commission's decision because they were A 
not expressly required by statute. However, the Commission also determined that to the extent that W 
any of the specified activities are directed by the arbitration panel within the scope of its authority, 
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the activity is state-mandated. Thus, it is necessary to review the proposed activities and to 
detennine if they are directed by the arbitration panel or are reasonably necessary to implement the 
mandated program. Otherwise, County's proposed additional activities would be inconsistent with 
the Commission's Statement of Decision and should be denied. 

A. Meet with the arbitration panel which includes attorney, staff, agency panel 
member and negotiator time to prepare for and to meet withthe panel. This also 
includes agency panel member time for consulting in closed session with the panel; 
attorney; staff, agency panel member and negotiator tiffie to consult with the panel 
member prior to the issuance of the award: and attorney. staff. agency panel member, 
governing board and negotiator time to consult regarding the award. 18 (Code Civ. 
Proc. § 1299.5, subd. (a).) 

B. Participate in inquiries or investigations which include attorney and staff time to 
prepare for and respond to inquiries or investigations. (Code Civ. Proc. § 1299.5, 
subd. (a).) 

C. Participate in mediation which includes attorney and-staff time to prepare for and 
participate in the mediation process. (Code Civ. Proc. § 1299.5, subd. (a).) 

The County proposes clarifying changes which expand the mandated activities and specify which 
agent or representative of a local agency may be reimbursed for performing the mandated activity. 

The Commission found that once triggered, the arbitration proceeding is mandatory, and the 
activities directed by the arbitrationpanel or activities initiated by the local public agency employer 
to participate in arbitration are not discreti6nary. Section 1299.5, subdivision-(a), provides that the 
arbitration panel, shall, within 10 days of its establishment or any additional penods to which the 
parties agree, meet with the parties or their representatives, either jointly or separately. 

Nothing in the Commission's Statement of Decision, the test claim statute, or mandates case law 
restricts an eligible claimantfrom being reimbursed for increased costs incurred for the cost of 
attorney, staff, or negotiator time foi: this program. Further, section 1282.4, subdivision (a), Code of 
Civil Procedure, states that a party to the arbitration has the· right to be represented by an attorney at 
any proceeding or hearing in arbitration. 

Thus, staff finds that it is reasonably necessary for a local agency to assign state-mandated activities 
for the purposes of this mandated program to an attorney,- staff, or negotiat9rto perform ... Staff also 
finds that it is reasonably necessary to "prepare" for meetings, inquiries or investigations, 
mediation, hearings with the panel, and to consult with the agency panel members jointly or 
separately. 

Section 1299.9, subdivision (b) states that unless otherwise agreed to by the parties, the costs of the 
arbitration proceeding and the expenses of the arbitration panel, except those of the employer 
representative, shall be borne by the employee organization. · 

The Commission's decision states: 

The plain language of the test claim statutes does not require the employer's arbitration 
panel member to participate in pre-arbitration meetings with local agency staff prior to the 
issuance of the award, consult in closed session with the arbitration panel, or consult with 
local agency staff and the governing board regarding the award. However, to the extent that 

18 
The analysis of last activity p;oposed by County is on page 14 of this analysis._ 
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any of the activities are directed by the arbitration panel within the scope of its authority, the 
activity is state-mandated. 

Section 1299.S, subdivision (a), provides that the arbitration panel, shall, within I 0 days of its 
establishment or any additional periods to which the parties agree, meet with the parties or their 
representatives, either jointly or separately, make inquiries and investigations, hold hearings, and 
take any other action including further mediation, that the arbitration panel deems appropriate .. 
Additionally, section 1299.8 states that, unless otherwise provided in the test claim statutes the 
general provisions regarding arbitration found in the Code of Civil Procedure are applicable to 
binding arbitration proceedings under the test claim statutes. 

Staff also finds that it is reasonably necessary to "prepare for, respond to, or participate in inquiries 
or investigations, mediation, and hearings with the panel. 

Therefore, staff recommends approval of County's proposed language as described above. 

Depositions and Discovery Requests 

D. Make applicatfon and respond to deposition requests which includes attorney and 
·staff time to research,:prepare-to malce or respcindto requests, gather responsive 
documents, meet with witnesses and others to obtain responses or responsive 
documents or requests and draft and serve responses or requests. (Code Civ. Proc., 
§ 1299.8.) 19 

E. Conduct discovery or respond to discovery requests which includes attorney and 
staff time to research. prepare to make or respond to requests. gather resp-onsive 

· documents, meefwith witnesses and others to obtain responses or respoii.sl.ve 
documents or discovery requests and draft and serve responses or discovery requests. . . m . 
(Code Civ. Proc., § 1299.8.) 

Section 1299.8 states that, unless otherwise provided in the test claim statutes the general provisions 
regarding arbitration found in the Code of Civil Procedure are applicable fo binding arbitration 
proceedings under the test claim statutes. Section 1283 .OS of the Code of Civil Procedure sets forth 
detailed procedures regarding the rights of parties to take depositions and to obtain discovery 
regarding the subject matter of the arbitration, and, to that end, to use and exercise all' of the same 
rights, remedies, and procedures, as if the arbitration were pending in a civil action in superior 
.court; subject to the limitations as to depositions set forth in section 1283.05, subdivision (e). State 
law also gives arbitrators the power to enforce the rights, remedies,-procedures, duties, liabilities 
and obligations of discovery, by the imposition of the same terms, conditions, consequences, 
liabilities, sanctions, and penalties as can be or may be imposed in a civil action by a superior court, 
except the power to order the arrest or imprisonment of a person. 

According to the County's declaration: 

As with any arbitration process, the County, through its staff and legal counsel, prepared and 
responded to requests for discovery and other inquiries for information, served and drafted 
responses/responsive documents .... 21 

19 Incorporating by reference Code of Civil Procedure sections 1283 and 1283.0S. 

20 Incorporating by reference Code of Civil Procedure section 1283 .OS. 

21 See Exhibit B, County's Declaration, paragraph 7. 
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As agreed to with the arbitration panel, the County prepared its response to DSA' s request 
for budgetary documentation and the evidentiary exhibits for the hearing. This preparation 
entailed considerable time and resources, not only of legal counsel and County Human 

. Resources staff, but of staff from the County Executive Office and Auditor-ControBer. The 
compilation of fiscal data and analysis far exceeded what the County typically gathered in 
preparation of its routine negotiations, including past & present annual budgets and 
projections, budget updates, information ori wage increases for employees over the span of 
ten years, data demonstrating revenue losses and gains, debt service levels, County funding 
priorities, data on general reserve set-asides and other budget and spending limita:tions.22 

Based on the application of section 1283.05 to the arbitration proceeding, through section 1299.8, 
sta:fffinds that County's proposed changes to the activities related to depositions and discovery are 
reasonably necessary to participate in the state-mandated arbitration proceeding. Therefore, staff 
recommends approval of County's proposed language, as stated above. 

Subpoenas, Witnesses, and Hearing 

F. Respond to subpoenas and subpoenas duces tecum which includes attorney and 
· ·staff time to research, prepare to respond to subpoenas. gather responsive documents, 

meet with witnesses and others to obtain responses or responsive documents. draft 
and serve responses. (Code Civ. Proc. § 1299.5, subd. (b).) 

G. Respond to or make demands for witness lists and/or documents which includes 
attorney and staff time to research, prepare to make or respond to demands, gather 
responsive documents, meet with witnesses and others to obtain responses or 
responsive documents or demands and draft and serve demands or responses. (Code 
Civ. Proc., § 1299.8.)23 

H. Vet, select and prepare expert witnesses as well a.S prepare general witnesses 
(attorney, staff and negotiator time). (Code Civ. Proc. § 1299.5, subd. (a).) 

I. Participate in hearings which include attorney, staff, witness and negotiator time to 
prepare for and participate in the hearings ... 24 (Code of Civ. Proc., § 1299.5, subd. 
(a).) . -··. 

Staff finds that the changes proposed by County, clarify and are consistent with the Commission's 
-- -decision,-specify whose time-is reimbursable; and-are reasonably necessary to implement the · · · - ·--· -

binding arbitration mandate. Therefore, staff recommends approval of County's proposed language 
for the following reasons: 

Code of Procedure section 1299 .8 states that, unless otherwise provided in the test claim statutes the 
general provisions regarding arbitration found in the Code of Civil Procedure are applicable to 
binding arbitration proceedings under the test claim statutes. 

Code of Civil Procedure section 1299 .5, subdivision (b) authorizes the arbitration panel to subpoena 
witnesses, administer oaths, take the testimony of any person, and issue subpoenas duces tecum to 
require the production and examination of any employer's or employee organization's records, 

22 See Exhibit B, County's Declaration, paragraph 5. 
23 Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2). · 
24 Ibid. 
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books, or papers relating to any subject matter before the panel. Section 1282.2 prescribes these 
hearing procedures for arbitrations and includes specific procedures regarding witness lists. 

Staff finds that claimant's proposed changes to the activity "to respond to or make demands for 
witness lists and/or documents" and the proposed reimbursable activities, "Vet, select and prepare 
expert witnesses as well as prepare general witnesses" are reasonably necessary to comply with the 
procedures set forth in Code of Civil Procedure section 1282.2, subdivision (a)(2) which is 
incorporated by reference in section 1299.8. County's proposed new activities are reasonably 
necessary to participate in arbitration hearings and are consistent with·the Commission's decision: 

Moreover, County Counsel Gong, states in her declaration: 

"The three-day hearing involved attorney, staff and witness time to prepare and participate 
in the hearing ... To effectively participate in the arbitration hearing, the County searched for 
and retained expert witnesses to analyze the fiscal impact of proposed economic issues on 
the County and its ability to pay, as well as to study the comparability of the County's 
economic proposals to similarly situated agencies. Expert witnesses developed analytical 
studies and prepared for testifying at the arbitration hearing with the assistance of legal 

·· - -::· . ·· . ·-·--· -- counsel.. '-Qeneral witnesses were.alse identified and prepared for testifying about County 
budgets, revenue and financial commitmehts.25 

Staff finds that pursuant to section 1283.2 of the Code of Civil Procedure, except for the parties to 
the arbitration and their agents, officers and employees, all witnesses appearing pursuant to 
subpoena are entitled to receive fees and mileage in the same amount and under the same 
circumstances as prescribed by law for witness¢s in civil actions in the superior court. The fee and 
mileage of a witness subpoenaed upon the application of a party to the arbitration shall be paid by 
such party. The fee and mileage of a witness subpoenaed solely upon the determination of the 
neutral arbitn1tor shall be paid in the manner provided for the payment of the neutral arbitrator's 
expenses, and is not re1mbursable under this mandate. 

The parties to the arbitration are entitled to be heard, to present evidence and to cross-examine 
witnesses appearing at the hearing, but rules of evidence and rules of judicial procedure need not be 
observed. On request of any party to the arbitration, the testimony of witnesses shall be given under 
oath. · -

. AFTER.THE ARBITRATION .HEARING (Additional Activities Proposed by County) 

1. Prepare and submit additional written evidence and closing brief (attorney and staff time). 

The County proposes adding "prepare and submit additional written evidence and closing brief' to 
the Reimbursable Activities . 

. However, the Commission made the following finding in its Statement of Decision: 

Further, the plain language of the test claim statute does not require the local public agency, 
or its staff, or governing board ... to prepare a closing brief ... However, to the extent that 
any of.the above activities are directed l:iy the arbitration panel within the scope of its 
authority, the activity is state-mandated. 

25 Exhibit B, County's Declaration, paragraph 6. 

162 

Binding Arbitration, 0/-'f'C..()7 
Ps&Gs. FSA 



e 

In paragraph 7 of her declaration, County Counsel Gong stated: 

... The three-day hearing involved attorney, staff and witness time to prepare and participate 
in the hearing. Following the hearing, legal counsel and staff at the direction of the 
arbitration panel prepared the submission of additional written evidence and closing briefs. 

The County prepared and submitted additional written evidence and closing brief following the 
arbitration hearing. Based on the County's declaration, staff finds that these activities were directed 
by the arbitration panel, and thus are state-mandated. Therefore, staff recommends approval of 
claimant's proposed reimbursable activities, as modified by staff, because they are state-mandated. 

2. Attorney, staff, agency panel member ii.nd negotiator time to consult with the agency panel 
member prior to the issuance of the award. 

3. Attorney, staff, agency panel member, governing board, and negotiator time to consult 
regarding the award [subd. (b)). (Code Civ. Proc. § 1299.5, subd. (a).) 

The Cowity proposes two new activities that follow the arbitration hearing. After the hearing, the 
panel decides the disputed issues separately, or if mutually agreed, by selecting the last best final 
offer package that most nearly complies with statutory factors. 26 The statutory factors are as 
follows: 

• . The stipulations of the parties. 

• · · The interest and welfare of the public. 

• 
• 

• 

• 

• 

The financial condition of the employer and its ability to meet the costs of the award . 

The availability and sources of funds to defray the cost of any changes in matters within 
the scope of arbitration. 

······ .. 

Comparison of matters within the scope of arbitration of other employees performing 
similar services in corresponding fire or law enforcement employment. 

The average consumer prices for goods and services, commonly known as the Consumer 
Price Index. 

. ·.. ·- '·· 
The peculiarity of requirements of employment, including, but not limited to, mental, 

. phy::;i_ql:).l, ~.d. c;;d1±cat_i9na1 qualifications, job_ tniinjng an,d skills, and_ h~,ds .QL __ .. 
employment. 

• Changes in any of the foregoing that are traditionally taken into consideration in the 
determination of matters within the scope of arbitration. 27 

The panel then delivers a copy of its decision to the parties, but the decision may not be publicly 
disclosed for five days. The decision is not binding during that period, and the parties may meet 
privately to resolve their differences and, by mutual agreement, modify the panel's decision. At the 
end of the five day period, the decision as it may be modified by the parties is publicly disclosed 
and is binding on the parties. 

The Commission did not make a finding on the County's proposed activities and the test claim 
statute does not expressly require the attorney, staff, agency panel member, governing board, or 

26 Code of Civil Procedure section 1299.6, subdivisions (a) and (b). 
27 Code of Civil Procedure section 1299 .6, subdivision ( c ). 
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negotiator to consult prior to the issuance of the award or regarding the award. However, staff finds 
that the proposed activities are reasonably necessary to perform the mandated activity to participate a 
in the arbitration process and are reasonable methods of complying with the mandated program. W 
Without consulting with any of the parties identified above, there is no way for the County to 
determine if by mutual agreement, the panel's decision can be modified before the end of the five 
day period or if the panel's decision will be binding. Therefore, staff recommends approval of the 
County's additional proposed activities, as modified by staff. 

Staff Recommendation 

Staff recommends that the Commission adopt the Draft Parameters and Guidelines, as modified by 
claimant and staff (beginning on page 19), and allow reimbursement for the most reasonable 
methods of complying with the mandate. · 

Staff also recommends that the Commission authorize staff to make any non-substantive, technical 
corrections to the parameters and guidelines following the hearing. 
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Attachment 1 

Chronology: Collective Bargaining Process, Mediation, and Binding Arbitration 

July 2000 

November, 
December, 
January, 
February 

Jan. 16, 2001 

February 20, 
2001 

March 

April 17,2001 

April 17 - May 
22 

Napa County begins collective bargaining process withDeputy Sheriff's 
Association. 

Mediation - four occasions 

During mediation, the DSA requested economic issues be submitted to binding 
arbitration 

County consulted with other agencies; the County's Human Resources 
Director met with ·legal counsel. ~··-·-. . .. . 

Last day of mediation ... 

Coi.inty designated its Human Resources Director as its partisan panel 
member; DSA designated its panel member. 

Discussion~ between the County's Human Resources Director and legal 
counsel, the County planned its approach in participating in the joint selection 
of the neutral arbitrator. 

County and DSA jointly designated impartial chairperson. 

Parties met with arbitration panel. 

• Identified the disputed economic issues 

• Established hearing timetable for exchange of requested infomJCition, 
exhibits, witness lists 

• Agreed on hearing dates. · ... -- . ·-

Parties settled on two economic proposals on retirement and dental benefits. 

Parties conducted discovery and exchanged documents as agreed to with the 
arbitration panel: 

Responses to discovery requests involved staff time and resources from the 
Human Resources Division, County Executive Office and Auditor-
Controller's Department. County also incurred costs for legal counsel, both 
in-house and retained outside counsel. 

County searched for and retained expert witnesses to analyze the fiscal impact 
of proposed economic issues on the County and its ability to pay, as well as to 
study the comparability of the County's economic proposals to similarly 
situated agencies. 
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May 17 

May22 

September 
2001 

Expert witnesses developed analytical studies arid prepared for testifying at the 
arbitration hearing with the assistance oflegal counsel. 

General witnesses were also identified and prepared for testifying about 
County budgets, revenue and financial commitments. 

Legal counsel drafted county's last best final offer for submission after 
consulting with the Board of Supervisors. 

(5 days before hearing) Parties submitted last best final offer from 
negotiations. 

Parties participated in hearing - 3-days 

Legal counsel, staff, expert and general witnesses. 

At the direction of the arbitration panel, County through its staff and legal 
counsel prepared the submission of additional written evidence and closing 
briefs. 

Panel selec.ts the party's iast best offer on each disputed economic issue that 
most nearly adheres to specified factors under CCP 1299.6. 

Panel issued it,s decision 

5 Days later, binding decision was made public by'the county. 
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Hcnring: June 26,2008 
J://mondatesflOO 1/01 tc07/Ps0s/DrafiPsGs051508 

DRAFT PARAMETERS AND GUIDELINES, AS PROPOSED FOR 
MODIFICATION BY CLAIMANT AND MODIFIED BY STAFF 

Code of Civil Procedure Sections 1299 .2, 
1299.3, 1299.4, 1299.5, 1299.6, 1299.8 and 1299.9 

Statutes 2000, Chapter 906 

Binding Arbitration, 
01-TC-07 

Reimbursement Period: January 1. 2001. through April 30, 2003 

I. SUMMARY OF THE MANDATE 
' ' 

On March 29, 2007, the Conunission on State Mandates (Commission) adopted a Statement of 
Decision on the Binding Arbitration test claim, finding that the prior Statement of Decision 
adopted on July 28, 2006, was contrary to law, and, in applying the appropriate law to the test 
claim, the test claim statutes mandate the following activities: 

1. Selecting.an arbitration panel member (Code Civ. Proc. § 1299.4, subd. (b)). 

2. Submitting the last best final offer of settlement to the arbitration panel (Code Civ. Proc. 
§ 1299.6, subd. (a)). 

3. Once .arbitration is triggered under Code of Civil Procedure section 1299 .4, the following 
activities required by the arbitration panel or to participate in the arbitration process: 

a. Meet with the arbitration panel (Code Civ. Proc. § 1299.5, subd. (a)). 

b. Participate in inquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)). 

c. Participate in mediation (Code Civ. Proc. § 1299.5, subd. (a)) . 

... ··- ..... _. .. .d .. I)articipate in hearings (Code Civ. Proc. § 1299.5, subd. (a)). 

e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. § 1299.5, 
subd. (b)). 

f. Respond to or make demands for witness lists and/or documents (Code Civ. Proc., 
§ 1299.8).1 

g. Malce application and respond to deposition requests (Code Civ. Proc.,§ 1299.8).2 

h. Conduct discovery or respond to discovery requests (Code Civ. Proc.,§ 1299.8).3 

1 Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2). 
2 Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05. 
3 Incorporating by reference Code of Civil Procedure section 1283.05. 
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The Commission found that these activities constitute a "program" as well as a "new program or 
higher level of service." Furthermore, the Commission found that the activities impose "costs 
mandated by the state" within the meaning of article XIII B, section 6 of the California 
Constitution, and Government Code section 17514. 

II. ELIGIBLE CLAIMANTS. 

Pursuant to Code of Civil Procedure section 1299.2, any city, county, and city and county 
employing firefighters and/or law enforcement officers, as defined in Code of Civil Procedure 
section 1299.3, that incurs increased costs a8 a result of this reimbursable state-mandated 
program is eligible to claim reimbursement of those costs, except a city, county, or city and 
county governed by a charter that was amended prior to January 1, 2001, to incorporate a 
requirement for resolving employment disputes via binding arbitration (Code Civ. Proc., 
§ 1299.9, subd. (a)). 

III. PERIOD OF REIMBURSEMENT 

Government Code section 17557, subdivision (e), states that a test claim shall be submitted on or 
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The test 
claim was filed on October 24, 2001, establishing eligibility for fiscal year 2000-2001. However, 
the operative date of the test claim statutes, as enacted by Statutes 2000, chapter 906, is 
January 1, 2001. Moreover, the test claim statutes were declared unconstitutional by the California 
Supreme Court onApril 21, 2003. Therefore, the reimbursement period/or costs incurred 
pursuant to Statutes 2000, chapter 906, is limited to January 1, 2001, through April 30, 2003. 

Actual costs for one fiscal y~ar shall b_e included in each claim. Pursuant to Goverru:llent Code -
section 17561, subdivision ( d)( 1 )(A), all claims for reimbursement of iiiitial fiscal year costs 
shall be submitted to the State Controller within 120 days of the issuance date for the claiming 
instructions. 

If the total costs for a given fiscal year do iiot exceed $1,000, no reimbursement shall be allowed 
except as otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE ACTIVITIES 

To be eligible for mandated_ cost_reimbursement for any fiscal year, only actual costs may be 
-·- _ . ___ .... _ claimed ... Ac.tual.costs are those costs actually in~JJlJ'~d.JQ.i,nmI.e:menUh~.m.!1.mlat~cl.E!-_cti__y_i_Tiy~,- ~-' ~ 

Actuafcosts must be traceable and supported by source do_cilinen:ts that show the validity of such 
costs, when they were iricurred, and their relationship to the reimbursable activities. A source 
document is a document created at or near the same time the actual cost was incurred for the 
event or activity in question. Source documents may include, but are not limited to, employee 
time records or time logs, sign•iri sheets, invoices, and receipts. 

Eviderice corroborating the source documents may include, but is not limited to, worksheets, cost 
allocation reports (system generated), purchase orders, contracts, agendas, training packets, and 
declarations. Declarations must include a certification or declaration statirig, "I certify (or 
declare) under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct," and must further comply with the requirements of Code of Civil Procedure 
section 20 IS. 5. Evidence corroborating the source docwnents may include data relevant to the 
reimbursable activities otherwise in compliance with local, state, and federal government 
requirements. However, corroborating documents cannot be substituted for source documents. 
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The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable 
activities identified below. Increased cost is limited to the cost of an activity that the claimant is 
required to incur as a result of the mandate .. 

A. Selection of Local Agency Panel Member and Neutral Chairperson 

1. Select an arbitration panel member, which includes attorney, staffand negotiator time 
to research potential members, and prepare for the selection, 

2. Brief the panel member, which includes panel member, attorney, staff. and negotiator 
time. 

3. Vet and select a neutral arbitrator which includes attorney, staff and negotiator time to 
research potential candidates for neutral chairperson. (Code Civ. Proc. § 1299.4, 
subd. (b), subd. (c), § 1299.8.) 

B. Arbitration Process (includes agency panel member, attorney, staff, and negotiator time) 

Once the arbitration is triggered under Code of Civil Procedure section 1299.4, the scope of 
which is defined in Code of Civil Procedure section 1299.3, subdivision (g), the following 
activities are reimbursable to participate in the arbitratiOn process and when directed by the 
panel: 

1. Prepare for and meet witli the arbitration panel in open or closed session. either jointly 
or separately. (Code Civ. Proc.,§ 1299.5, subd. (a)). 

2. Submit the \ast best final offer of settlement to the arbitration panel, five days before 
the hearing, or as may be mufually agreed to by the parties. 

3. Conduct discovery or respond to discovery requests, which includes time to research, 
prepare to make or respond to requests, gather responsive documents, and meet with 
witnesses and others to obtain responses or responsive documents or discovery re2uests 
and draft and serve responses or discovery reguests. (Code Civ. Proc.,§ 1299.8.) 

4. Prepare for, respond to, and participate in inquiries or investigations Code Civ. Proc.-, 
§ 1299.5, subd. (a)). 

+.-5. Respond to subpoenas and subpoenas duces tecum, which includes time to prepare to 
respond to subpoenas. gather responsive documents. meet with witnesses and others to 
obtain responsive documents draft and serviCe responses. (Code Civ. Proc., § 1299.5, 
subd. (b).) 

6. Respond to or make demands for witness lists and/or documents, which includes time 
to research, prepare to make or respond to demands, gather responsive documents, and 
meet with witnesses and others to obtain responses or responsive documents or demands 
and draft and serve demands or responses. (Code Civ. Proc., § 1299.8.)5 

7. Prepare for arbitration panel hearing(s) vet, select, and prepare expert and general 
witnesses. 

4 Incorporating by reference Code of Civil Procedure section 1283.05. 

5 Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2). 
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8. Make application and respond to deposition requests, which includes time to research, 
prepare to make or respond to reguests, gather responsive documents, and meet with 
witnesses and others to obtain responses or responsive documents or requests and draft 
and serve responses or requests. (Code Civ. Proc.,§ 1299.8.)6 

9. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)). 

I 0. Consult with the panel, either jointly or separately prior to the award. (Code Civ. 
Proc.,§ 1299.5, subd. (a).) 

11. Consult with local agency panel member, board of governors. negotiator. attorney. or 
staff regarding the award. (Code Civ. Proc., § 1299.5, subd. (a).) 

12. When directed by the panel: 

(a) Submit updated last best final offer of settlement to the arbitration panel, 
including time to prepare for and redraft the last best final offer, and time for 
consultation with governing board. {Code Civ. Proc. § 1299.6, subd. (a).) 

(b) Prepare for andparticipate in mediation (Code Civ. Proc. § 1299.5, subd. (a).) 

(c) Prepare and file closing briefs. (Code ofCiv. Proc.,§ 1299.5, subd. (a)/ 

C. Non-Reimbursable Activities 

The following activities are not reimbursable: 

1. train agency management, counsel, staff and members of governing bodies regarding 
binding arbitration; 

2. restructure bargaining units to accommodate binding arbitration; 

3. perform discovery activities, as set forth in Code of Civil Procedure sections 1281.1, 
1281.2 and 1299.8, when such activities are engaged in outside the binding arbitration 
process triggered by Code of Civil Procedure section 1299.4; 

4. collect and compile comparability data, handle two track negotiations or participation 
in mediation, when such activities are engaged in outside the binding arbitration 
process triggered by Code of Civil Procedure section 1299.4; 

5. negotiate with 'tlie'eriipl6yee-otgamzaticirfrepiesenfatives based oritl'ie' arbitration -
panel's award, pursuant to Code of Civil Procedure section 1299.7, subdivision (a); 
and 

6. litigate interpretation of the test claim statutes. 

V. CLAIM PREPARATION AND SUBMISSION 

Each of the following cost elements must be identified for each reimbursable activity identified 
in Section IV, Reimbursable Activities, ofthis document. Each claimed reimbursable cost must 
be suppo1ied by source documentation as described in Section IV. Additionally, each 
reimbursement claim must be filed in a timely manner. 

6 Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05. 
7 Incorporating by ~eference Code of Civil Procedure sections. 
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A. Direct Cost Reporting 

Direct costs are those costs incurred specifically for the reimbursable activities. The following 
direct costs are eligible for reimbursement. 

1. Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job 
classification, and productive hourly rate (total wages and related benefits divided by 
productive hours). Describe the specific reimbursable activities performed and the hours 
devoted to each reimbursable activity performed. 

2. Materials and Supplies 

Report the cost of materials and supplies that have been consumed or expended for the 
purpose of the reimbursable activities. Purchases shall be claimed at the actual price 
after deducting discounts, rebates, and allowances received by the claimant. Supplies 
that are withdrawn from inventory shall be charged on an appropriate and recognized 
method of costing, consistently applied. 

--
3. Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities. If the contractor bills for time and materials, report the number of hours spent 
on the activities and all costs charged. If the contract is a fixed price, report the services 
that were perfonned during the period covered by the reimbursement claim. If the 
contract services are also used for purposes other than the reimbursable activities, only -
the pro-rata portion of the services used to implement the reimbursable activities can be 
claimed. Submit contract consultant, expert witness. and attorney invoices with the claim 
and a description of the contract scope of services. 

4. Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 
necessary to implement the reimbursable activities. The purchase price includes taxes, 
delivery costs, and installation costs. If the fixed asset or equipment is also used for 
purposes other than the reimbursable activities, only the pro-rata portion of the purchase 
price-used to implement the reimbursable activities can be claimed. 

5. Travel 

Report the name of the employee traveling for the purpose of the reimbursable activities. 
Include the date of travel, destination point, the specific reimbursable activity requiring 
travel, and related travel expenses reimbursed to the empioyee in compliance with the 
rules of the local jurisdiction. Report employee travel time according to the rules of cost 
element A.1, Salaries and Benefits, for each applicable reimbursable activity. 

B. Indirect Cost Rates 

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than one 
program, and are not directly assignable to a particular department or program without efforts 
disproportionate to the result achieved. Indirect costs may include both (1) overhead costs of the 
unit performing the mandate; and (2) the costs of the central government services distributed to 
the other departments based on a systematic and rational basis through a cost allocation plan. 
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Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in 
the Office of Management and Budget (OMB) Circular A-87. Claimants have the option of 
using I 0% of direct labor, excluding fringe benefits, or preparing an Indirect Cost Rate Proposal 
(I CRP) if the indirect cost rate claimed exceeds .10%. 

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in 
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital 
expenditures and unallowable costs (as d~fined and described in OMB Circular A-87 
Attachments A and B). However, unallowable costs must be included in the direct costs if they 
represent activities to whieh indirect costs are properly allocable. 

The distribution b'ase may be (1) total direct costs (excluding capital expenditures and other 
distorting items, such a.S pass-through funds, major subcontracts, etc.), (2) direct salaries and 
wages, or (3) another base which results in an equitable distribution. 

In calculating an ICRP, the claimant shall have the choice of one of the following 
methodologies: 

1. The allocation of allowable indirect costs (as defined and described in OMB Circular 
A-87 Attachments A and B) shall be accomplished by (1) classifying a departrnenfs 
total costs for the base period as either direct or indirect, and (2) dividing the total 
allowable indirect costs (net of applicable credits) by an equitable distribution base. 
The result of this process is an indirect cost rate which is used to distribute indirect 
costs to mandates. The rate should.be expressed as a percentage which the total 
amoilnt allowable indirect costs bears to the base selected; or 

•' . . 

2. The allocation of allowable indirect costs. (as defined and described in OMB Circular 
. A-87 Attachments A and B) shall be accomplished by (I) separating a department 

into groups, such as divisions·or sections, and then classifying the diviSion's or 
section's total costs for the base period as either direct or indirect, and (2) dividing 
the total allowable indirect costs (net of applicable credits) by an equitable 
distribution base. The result of this process is an indirect cost rate that is used to 
distribute indirect costs to mandates. The rate should be expressed as a percentage 
which the total amourii allowable indrrect costs bears to the base selected. . 

·············-····.VI ... _. RECORDRETENTION. ,, ... ··'--

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual 
costs filed by a local agency or school district pursuant to this chapter8 is subject to the initiation 
of an audit by the Controller no later than three years after the date that the actual reimbursement 
claim is file~ or last amended, whichever is later. However, if no funds are appropriated or no 
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the 
time for the Controller to initiate an audit shall commence to run from the date of initial payment 
of the clain1. In any case, an audit shall be completed not later than two years after the date that 
the audit is commenced. All documents used to support the reimbursable activities, as described 
in Section IV, must be retained during the period subject to audit. If an audit has been initiated 
by the Controller during the period subject to audit, the retention period is extended until the 
ultimate resolution of any audit findings. 

8 TI1is refers to Title 2, division 4, part 7, chapter 4 of the Government Code. 
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VII. OFFSETTING REVENlJES AND REIMBURSEMENTS 

Any offsets the claimant experiences in the same program as a result of the same statutes or 
executive orders found to contain the mandate shall be deducted from the costs claimed. In 
addition, reimbursement for this mandate from any source, including but not limited to, service 
fees collected, federal funds, and other state funds, shall be identified and deducted from this 
claim. 

VIII. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parameters and guidelines from the Commission, to assist local agencies 
and school districts in claiming costs to be reimbursed. The claiming instructions shall be 
derived from the test claim decision and the parameters and guidelines adopted by the 
Commission. 

Pursuant to Government Code section 17561, subdivision (d)(l), issuance of the claiming 
instru.ctiotis shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, based upon parameters and guidelines adopted by the Commission. 

IX. REMEDIES BEFORE THE COMMISSION 

Upon request of a local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized state agency for 
reimbursement of mandated costs pursuant.to Government Code section 17571. If the 
Commission ·determines that the claiming instructions do riot conform to the parameters and 
guidelines, the Commission shall direct the Controller to modify the claiming instructions and 
the Controllc;ir shall modify the claiming instructions to conform to the parameters and guidelines 
as directed by the Commission. 

In addition, requests may be made to amend parameters and guidelines pursilant to Government 
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183 .2. 

X. LEGAL AND FACTUAL BASIS FOR THE P ARAMETE~ AND GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the legal and factual 
· · · ·basis for tl1e parameters and guidelines. The support for the legal and factual findings is found in 

the administrative record for the test clain1. The administrative record, including the Statement 
of Decision, is on file with the Commission. 
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June 2, 2008 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

bear Ms. Higashi: 

Exhibit D 

As requested In your letter of May 19, 2008, the Department of Finance has reviewed the draft 
staff analysis and the proposed parameters and guidelines for Claim No. CSM-,01-TC-07, 
"Binding Arbitration." 

As a result of our review, Finance concurs with the staff recommendation on most of the 
changes to the proposed parameters and guidelines. Finance finds that the staff 
recommendation to allow activities as required by the arbitration panel to be reimbursable is in 
compliance with the Commission's authority to determine the most reasonable methods of 
complying with the mandate. Additionally, we recommend adding the limitation on expert 
witness costs to Part C. Non-Reimbursable Activities, of Section IV. Reimbursable Activities, as 
follows: 

7. fee and mileage of a witness subpoenaed solely upon the determination of the 
neutral arbitrator. 

As required by the Commission's regulations, a "Proof of Service" has been enclosed indicating 
that the parties included on the mailing· list which accompanied your May 19, 2008 letter-have 
been provided with copies of this letter via either United States Mail or, in the case of other state 
agencies, lnteragency Mall Service. 

If you have any questions regarding this letter, please contact Carla Castaneda, Principal 
Program Budget Analyst at (916) 445-3274. 

Enclosure 
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Attachment A 

DECLARATION OF CARLA CASTANEDA. 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-01~TC-07 

1. I am currently employed by the State of California, Department of Finance (Finance}, am 
familiar with the duties of Finance, and am authorized to make this declaratlon on behalf 
of Finance. 

I certify under penalty of perjury that the facts set forth In the foregoing are true and correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters, I believe them to be true. 

at Sacramento, CA 
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PROOF OF SERVICE 

Test Claim Name: Binding Arbitration 
Test Claim Number: CSM-01-TC-07 

I, the undersigned, declare as follows: 
I am employed in the County of Sacramento, State of California, I am 18 years of age or 
older and not a party to the within entitled cause: my business address is 915 L Street, 
12 Floor, Sacramento, CA 95814. 

On June 2, 2008, I served the attached recommendation of the Department of Finance 
in said cause, by facsimile to the Commission on State Mandates and by placing a true 
copy thereof: (1) to claimants and non-state agencies enclosed in a sealed envelope 
with postage thereon fully prepaid In the United States Mail at Sacramento, California; 
and (2) to state agencies in the_i normal pickup·Jocation at 915 L Street, 12 Floor, for 
lnteragency Mall .Service, addressed as follows: 

A-16 
Ms. Paula Higashi, Executive Dlrecfor 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 

Ms. Bonnie TerKeurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
San Bernardino, CA 92415-0018 

Mr. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's.Office. 

. 500 W. Temple Street, Room 603 
Los Angeles, CA 90012 

Ms. Jean Kinney Hurst 
Calfornia Association of Counties 
1100 K Street, Suite 101 
Sacramento, CA 95814-3941 

Mr. David Wellhouse 
David Wellhouse & Associates, Inc. 
9175 Kiefer Boulevard, Suite 121 
Sacramento, CA 95826 

177 

Mr. Steve Shields 
Shields Consulting Group, Inc. 

· 1536 361h Street 
Sacramento, CA 95816 

Mr. Tom McMains 
California Peace Officer's Association 
1455 Response Road, Suite 190 
Sacramento, CA 95815 

Ms. Susan Geanacou 
Department of Finance 

. 915 L Street, Suite 1190 -
Sacramento, CA 95814 

Ms. Annette Chinn 
Cost Recovery Systems, Inc. 
705-2 East Bidwell Street. #294 
Folsom, CA 95630 

Mr. Allan Burdick 
MAXIM US 
4320 Auburn Boulevard, Suite 2000 
Sacramento, CA 95841 



B-OB 
Mr. Jim Spano 
State Controller's Office, Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Mr. James B. Hendrickson 
City of Palos Verdes Estates 
340 Palos Verdes Drive West 
Palos Verdes Estates, CA 90274 

Ms. Jacqueline M. Gong 
County of Napa 
1195 Third Street, Suite 301 
Napa, CA 94559 

Ms. Amy Benton 
California Professional Firefighters 
1780 Creekside Oaks Drive, Suite 200 
Sacramento, CA 95833 

Ms. Donna Ferebee 
Department of Finance 
915 L Street, 11 lh Floor 
Sacramento, CA 95814 

Ms. Nancy Watt 
County of Napa 
County Executive Office 
1195 Third Street, Suite. 310 
Napa, CA. 94559 

Mr. Glen Everroad 
City of Newport Beach 
3300 Newport Boulevard 
PO Box 1768 
Newport Beach, CA 92659-1768 

Ms. Juliana F. Gmur 
MAXIM US 
2380 Houston Avenue· 
Clovis, CA 93611 
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Mr. John Liebert 
Liebert Cassidy Whitmore 
6033 West Century Blvd. #500 · 
Los Angeles, CA 90045 

Mr. Steve Smith 
Steve Smith Enterprises, Inc. 
2200 Sunrise Blvd., Suite 220 
Gold River, CA 95670 

Mr. J. Bradley Burgess 
Public Resource Management Group 
895 La Sierra Drive· 
Sacramento, CA 95864 

A-15 
Ms. Carla Castaneda 
Department of Finance 
915 L Street, 11th Floor 
Sacramento, CA 95814 

Ms. Pam Kindig 
Napa County Auditor-Controller's Office 
1195 Thrld Street, Suite B-1 O 
Napa, CA 94559 . 

B-08 
Ms. Ginny Brummels 
State Controller's Office 
Division of Accounting and Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Ms. Beth Hunter 
Centratlon, Inc. 
8570 Utica Avenue, Suite 100 
Rancho Cucamonga, CA 91730 



On I declare under penalty of perjury under the laws of the State of California that the 
foregoing Is true and correct, and that this declaration was executed on June 2, 2008 at 
Sacramento, California. 
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