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EXECUTIVE SUMMARY 

Claimant Trinity Union High School District filed this test claim in January 2001 
alleging a reimbursable state mandate on school districts by requiring new activities 
associated with the California High School Exit Examination (HSEE). For reasons 
discussed in the analysis, staff finds that the test claim legislation imposes a 
reimbursable state-mandated program on school districts within the meaning of article 
XJII B, section 6 of the California Constitution and Government Code section 17514 
for the following activities. 

• Adequate notice: notifying parents of transfer students who enroll after the first 
semester or quarter of the regular school term that, commencing with the 2003-04 
school year, and each school year thereafter, each pupil completing 12th grade will 
be required to successfully pass the HSEE. The notification shall include, at a 
minimum, the date of the HSEE, the requirements for passing the HSEE, and the 
consequences of not passing the HSEE, and that passing the HSEE is a condition 
of graduation. ·(Ed. Code,§ 60850, subds. (e)(l) & (f)(l).) 1 

• Documentation of adequate notice: maintaining documentation that the parent 
or guardian of each pupil received written notification of the HSEE. (Cal. Code 
Regs., tit. 5, § 1208./ 

• Determining English language skills: determining whether English-learning 
pupils possess sufficient English language skills at the time of the HSEE to be 
assessed with the HSEE (§ 1217.5). 

• HSEE administration: administration of the HSEE on SPI -designated dates to 
all pupils in grade 10 beginning in the 2001-2002 school year, and subsequent 
administrations for students who do not pass until each section of the HSEE has 

1 Statutory references are to the Education Code, unless otherwise indicated. 
2 

References to regulations are to California Code of Regulations, title 5, sections 
1200-1225, unless otherwise indicated. 
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been passed, and administration of the HSEE on SPI-designated dates to pupils in 
grade 9 only in the 2000-2001 school year who wish to take the HSEE (Ed. Code, 
§ 60851, subd. (a)), except a teacher's time administering the HSEE is not a new 
program or higher level of service. Administration is limited to the following 
activities specified in the regulations: 

• designation by the district superintendent, on or before July I of each year, of 
a district employee as the HSEE district coordinator, and notifying the 
publisher of the HSEE of the identity and contact information of that 
individual(§ 1209); 

• designation annually by the district superintendent a HSEE test site 
coordinator for each test site (as defined) from among the employees of the 
school district who is to be available to the HSEE district coordinator to 
resolve issues that arise as a result of administration of the HSEE (§ 1210). 

• training a test administrator either by a test site or district coordinator as 
provided in the test publisher's manual. (§§ 1200, subd. (g) & 1210, subd. 
(b)(3).); 

• accurately identifying eligible pupils who take the HSEE through the use of 
photo-identification, positive recognition by the test administrator, or some 
equivalent means of identification(§ 1203); 

• maintaining a record of all pupils who participate in each test cycle of the 
HSEE, including the date each section was offered, the name and grade level 
of each pupil who took each section, and whether each pupil passed or did not 
pass the section or sections of the HSEE taken(§ 1205); 

• maintaining in each pupil's permanent record and entering in it prior to the 
subsequent test cycle the following: the date the pupil took each section of the 
HSEE, and whether or not the pupil passed each section of the HSEE 
(§ 1206); 

• the HSEE district coordinator's duties listed in section 1209 and the HSEE 
test site coordinator's duties listed in section 1210 (except for a teacher's time 
in administering the HSEE during the school day); 

• delivery of HSEE booklets to the school test site no more than two working 
days before the test is to be administered(§ 1212) 

• allowing pupils to have additional time to complete the HSEE within the test 
security limits provided in section 1211, but only if additional time is not 
specified in the pupil's IEP, and only if this activity is performed by a non
teacher certificated employee, such as an employee holding a service 
credential. ( § 1215); 

• for the district coordinator and superintendent, within seven days of 
completion of the district testing, to certify to CDE that the district has 
maintained the security and integrity of the exam, collected all data and 
information as required, and returned all test materials, answer documents, 

2 
Test Claim 00-TC-06 Final Staff Analysis 



and other materials included as part of the HSEE in the manner required by 
the publisher(§ 1209). 

• Test security/cheating: Doing the following to maintain test security: 

• having all HSEE district and test site coordinators sign the HSEE Test 
Security Agreement set forth in subdivision (d) of section 1211 of the title 5 
regulations(§ 1211, subd. (c)); 

• abiding by the Test Security Agreement by limiting access to persons in the 
district with a responsible, professional interest in the test's security. The 
Agreement also requires the coordinator to keep on file the names of persons 
having access to exam and test materials, and who are required to sign the 
HSEE Test Security Affidavit, and requires coordinators to keep the tests and 
test materials in a secure, locked location, limiting access to those responsible 
for test security, except on actual testing dates ( § 1211, subd. (d)); 

• being responsible for the security of the test materials delivered to the district 
until the materials have been inventoried, accounted for, and delivered to the 
common or private carrier designated by the publisher(§ 1211, subd. (i)); 

• HSEE district and test site coordinators control of inventory and use of 
appropriate inventory control forms to monitor and track test inventory 
(§ 1211, subd. (h)); 

• HSEE test site coordinators deliver the exams and test materials only to those 
actually administering the exam on the date of testing and only on execution 
ofthe HSEE Test Security Affidavit((§ 1211, subd. (e)); 

• providing secure transportation within the district for test materials once they 
have been delivered to the district (§ 1211, subd. U)); and 

• for persons with access to the HSEE (including test site coordinators and test 
administrators) to acknowledge the limited purpose of their access to the test 

. by signing the HSEE Test Security Affidavit set forth in subdivision (g) 
(§ 1211, subd. (f)); 

• limiting access to the HSEE to pupils taking it and employees responsible for 
its administration(§ 1211, subd. (b)); 

• for HSEE test site coordinators to ensure that strict supervision is maintained 
over each pupil being administered the HSEE, both while in the testing room 
and during any breaks(§ 1211, subd. (a)); 

• marking the test "invalid" and not scoring it for any pupil found to have 
cheated or assisted others in cheating, or who has compromised the security of 
the HSEE, and notifying each eligible pupil before administration of the 
HSEE of these consequences of cheating(§ 1220). 

• Reporting data to the SPI: providing HSEE data to the SPI or independent 
evaluators or the publisher is a state mandate. Specifically, providing the 
following information on each pupil tested: (1) date of birth, (2) grade level, (3) 
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gender, (4) language fluency and home language, (5) special program 
participation, (6) participation in free or reduced priced meals, (7) enrolled in a 
school that qualifies for assistance under Title l of the Improving America's 
School Act of 1994, (8) testing accommodations, (9) handicapping condition or 
disability, (10) ethnicity, (11) district mobility, (12) parent education, and (13) 
post-high school plans. (§ 1207); and reporting to the CDE the number of 
examinations for each test cycle within 10 working days of completion of each 
test cycle in the school district, and for the district superintendent to certify the 
accuracy of this information submitted to CDE (§ 1225). 

Staff finds that all other statutes and regulations pled in the test claim not expressly 
mentioned above are not reimbursable state-mandated programs within the meaning 
of article XIII 8, section 6 of the California Constitution, and Government Code 
section 17514. 

Recommendation 

Staff recommends that the Commission partially approve the test claim for the 
activities listed above. 
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STAFF ANALYSIS 

Claimant 
,; 

Trinity Union High School District 

Chronology 

1/25/0 I Claimant files test claim with the Commission. 

212010 I 

2/27/01 

41310 I 

6/11/01 

1/30/03 

2/3/03 

2/4/03 

3114/03 

9/3/03 

9/5/03 

9/29/03 

I 0/23/03 

i/30/04 

214104 

2/23/04 

3/5/04 

Claimant's representative (P. Minney) files original signature pages of 
claimant's declaration and the authorization to act as representative. 

Department of Finance ("DOF") requests an extension of time to 
comment. 

DOF files test claim comments with the Commission. 

Claimant files rebuttal to DOF's comments with the Commission. 

Commission staff sends claimant a letter regarding intent to amend the 
test claim as stated in the test claim. 

Commission staff sends claimant a letter requesting information and 
documentation on test claim. 

Claimant sends a letter confirming intent to amend test claim. 

Claimant amends test claim to add California Code of Regulations, 
title 5, sections 1200 - 1225. 

Steve Smith ofMCS Education Services sends a letter to notify that 
MCS is seeking authorizations to act as the claimant's representative. 

Paul Minney sends a letter withdrawing as claimant representative and 
notifying staff that MCS will be taking over as claimant representative. 

Commission staff sends letter to Steve Smith of MCS advising that 
signed statement from the test claimants authorizing representation are 
needed for MCS to act as claimant representative. 

Steve Smith of MCS Education Services sends a letter to request that 
David Scribner be designated as claimant representative. 

MCS Education Services faxes ( 1) designation by claimant for Steve 
Smith of MCS or designee to act as representative for MCS, and (2) 
designation by MCS of David Scribner of Schools Mandate Group 
(SMG) to act as claimant representative. 

Commission staff issues the draft staff analysis 

Claimant representative SMG submits comments on the draft staff 
analysis, along with cost declarations from six school districts 

Staff issues final staff analysis 
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Background 

A. Test Claim Legislation 

The test claim legislation3 that established the high school exit exam (HSEE) was 
sponsored by Governor Davis in 1999, and enacted during an extraordinary session of 
the Legislature dedicated to education reform issues. The purpose of the HSEE is to 
"significantly improve pupil achievement in public high schools and to ensure that 
students who graduate from public high schools can demonstrate grade-level 
competency in the state content standards for writing, reading and mathematics.'.4 
The HSEE tests "eligible pupils"5 on mathematics through Algebra I, and 
English/Language arts.6 

The test claim legislation originally required high school students, beginning in the 
2003-2004 school year, to pass the HSEE as a condition of receiving a diploma or 
graduating from high school. 7 Statutes 200 I, chapter 716 (Assem. Bill No. 1609) 
authorizes the State Board of Education (SBE) to delay the date upon which passing 
the HSEE is required for graduation. The SBE has postponed the HSEE requirement 
for graduation until the class of2006, and has shortened the length ofthe HSEE from 
three to two days. 8 

The HSEE is administered by the "test administrator," defined as, 

3 Although part of Statutes 1999x, chapter 1, claimant did not plead Education Code 
section 60852. Therefore, staff makes no findings on Education Code section 60852. 
4 <http://www.cde.ca.gov/statetests/cahseelbackground/info.html> 
[as of February 2, 2004]. 
5 An eligible pupil is "one who is enrolled in a California public school in any of 
grades I 0, II, or· 12 who has not passed either the English/language arts section or the 
mathematics section of the [HSEE]." (Cal. Code Regs, tit. 5, § 1200, subd. (e)). 
6 <http://www.cde.ca.gov/statetests/cahseelbackground/info.html> 
[as of February 2, 2004]. More specific content is listed on the website as follows: 

The [English] part [of the HSEE] addresses state content standards 
through grade 10. In reading, this includes vocabulary, decoding, 
comprehension, and analysis of information and literary texts. In 
writing, this covers writing strategies, applications, and the 
conventions of English (e.g. grammar, spelling, and punctuation). The 
mathematics part of the [HSEE] addresses state standards in grades 6 
and 7 and Algebra I. The exam includes statistics, data analysis and 
probability, number sense, measurement and geometry, mathematical 
reasoning, and algebra. Students are also asked to demonstrate a 
strong foundation in computation and arithmetic, including working 
with decimals, fractions, and percents. 

7 Education Code section 60851, subdivision (a). 
8 < http://www.cde.ca.gov/statetests/cahseelbackground/info.html> 
(as of February 2, 2004]. 
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a certificated employee of a school district who has received training 
in the administration of the [HSEE] from the high school exit 
examination district or test site coordinator.9 

The test administrator may be assisted by a test proctor, "an employee of a school 
district who has received training specifically designed to prepare him or her to assist 
the test administrator in administration of the [HSEE]." 10 Others with roles in the 
HSEE are the district coordinator and test site coordinator, whose functions are 
discussed below. 

In addition to the 2001 amendment to the HSEE statutes mentioned above (Stats. 
200 l, ch. 716), the Legislature also amended the HSEE program in 2002 (Stats. 2002, 
ch. 808, Sen. Bill No. 1476), and in 2003 (Stats. 2003, ch. 803, Sen. Bill No. 964). 
These statutes are not before the Commission and staff makes no findings on them 
unless noted herein. 

Additionally the HSEE regulations were amended in May 2003 and are in the process 
of being amended again. According to the California Department of Education's 
(CDE) website, 11 the comment period for the latter regulation amendments ended 
September 30, 2003. The amended regulations, like the statutes, are not before the 
Commission, and staff makes no findings on regulations adopted subsequent to 
March 2003, when the test claim was amended to add the regulations 12 (the May 2003 
amendments to the HSEE regulations are footnoted). 

B. Prior Law 

The test claim legislation included a finding that "[l]ocal proficiency standards 
established pursuant to Section 51215 of the Education Code are generally set below 
a high school level and are not consistent with state adopted academic content 
standards." (Stats. !999x, ch. I, § I). These proficiency standards were enacted in 
1977 and repealed by the test claim legislation. They required school districts with 
grades 6-12 to establish basic skills proficiency standards and administer proficiency 
assessments (usually tests) that all pupils must pass'to graduate. The locally 
developed tests and standards were aligned to local curriculum, and at a minimum 
addressed, "reading comprehension, writing and computational skills, in the English 
language" (former Ed. Code,§ 51215, subd. (c)). Different standards and testing 

9 California Code of Regulations, title 5, section 1200, subdivision (g). This section 
was amended in May 2003 to add" ... or a person assigned by a nonpublic school to 
implement a student's lndi vidualized Education Program (IEP) .... " 
1° California Code of Regulations, title 5, section 1200, subdivision (h). 
11 <http://www.cde.ca.gov/regulations/cahseeseb 15dnot090903.pdf.> [as of February 
2,2004]. 
12 California Code of Regulations, title 5, section 1218.5 was adopted in May 2003 
and requires the school district to administer the HSEE to the pupil with 
modifications if the pupil's IEP or Section 504 plan indicates that it is appropriate and 
necessary for a pupil to use modifications. As a regulation adopted after March 2003 
the test claim amendment, staffmakes no finding on Section 1218.5. 
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procedures were authorized for special education pupils and other pupils with a 
diagnosed learning disability (former Ed. Code, § 51215, subd. (d)). Assessment of 
pupil proficiency in English was required at least once during grades 4 through 6, and 
7 through 9, and twice during grades I 0 and 11. Districts could defer assessing pupils 
of limited English proficiency until the pupils had received at least 24 months of 
instruction, including six months of instruction in English (former Ed. Code,§ 51216, 
subd. (a)). 

C. Federal Law 

Some of the HSEE activities arise under federal law, warranting a summary of those 
statutes. 

Individuals with Disabilities Education Act: Administering statewide assessments 
with accommodations to disabled students, and Individualized Education Programs 
(IEPs) are provided for under the Individuals with Disabilities Education Act (IDEA) 
(20 U.S.C. § 1400 et. seq.), the purposes of which are stated in 20 U.S.C. § 1400 (d): 

( 1 )(A) to ensure that all children with disabilities have available to them a free 
and appropriate public education that emphasizes special education and 
related services ... (B) to ensure that the rights of children with disabilities 
and parents ... are protected; and (C) to assist States, localities, educational 
services agencies, and Federal agencies to provide for the education of all 
children with disabilities; 

Other purposes of the IDEA are, "early intervention services for infants and toddlers 
with disabilities ... to ensure that educators and parents have the necessary tools to 
improve educational results for children with disabilities ... and to assess, and ensure 
the effectiveness of efforts to educate children with disabilities." (Ibid.) Assistance 
is available to states (20 U.S.C. § 1411, 1412) and local educational agencies 
(20 U.S.C. § 1413) that meet specified criteria (34 C.F.R. § 300.110 (1999)). IDEA 
requires that disabled children be "included in general State and district-wide 
assessment programs, with appropriate accommodations, where necessary" 
(20 U.S.C. § 1412 (a)(17), 34 C.F.R. § 300.138 ( 1999).) IDEA also provides for the 
lEP, a document with specified contents that includes (1) measurable annual goals to 
meet the disabled child's needs regarding the curriculum and other educational needs, 
and (2) the special education and aids and services to be provided to the child (20 
U.S.C. § 1414 (d)). The HSEE statutes and regulations conform to IDEA's statewide 
assessment, accommodations, and IEP requirements. 

The predecessor to IDEA is the federal Education of the Handicapped Act (FEHA), 
which since its 1975 amendments has 

required recipient states to demonstrate a policy that assures all 
handicapped children the right to a free appropriate education. 
(20 U.S.C. § 1412 (a).) The act is not merely a funding statute; 
rather, it establishes an enforceable substantive right to a free 
appropriate public education in recipient states [citations omitted) . 
. . . The Supreme Court has noted that Congress intended the act to 
establish "a basic floor of opportunity that would bring into 
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compliance all school districts with the constitutional right to equal 
protection with respect to handicapped children." [citations 
omitted.] 13 

The Hayes court held that FEHA is a federal mandate. 14 Hayes also held, 

To the extent the state implemented the act [FEHA] by freely choosing 
to impose new programs or higher levels of service upon local school 
districts, the costs of such programs or hi1her levels of service are 
state mandated and subject to subvention. 5 

No Child Left Behind Act: The federal government required statewide systems of 
assessment and accountability (such as HSEE) for schools and districts participating 
in the Title I program under the Improving America's Schools Act (IASA) of 1994. 
In 2002, the federal No Child Left Behind (NCLB) Act replaced the IASA. Under 
NCLB, annual assessments in mathematics, reading and science are required 
(20 U.S.C. § 6311 (b)(3)(A), 34 C.F.R. § 200.2 (a) (2002)), although the science 
assessments need not be conducted until the 2007-2008 school year (Ibid). States are 
also required, by school year 2002-2003, to "provide for an annual assessment of 
English proficiency ... of all students with limited English proficiency .... " 
(20 U.S.C.§ 6311 (b)(7).) One of the requirements of the assessment system is that it 
"be designed to be valid and accessible for use by the widest possible range of 
students, including students with disabilities and students with limited English 
proficiency." (34 C.F.R. § 200.2 (b)(2) (2002).) The assessment system, like all the 
NCLB requirements, is merely a condition on grant funds (20 U.S.C. § 6311 (a)(I)) 
that is not otherwise mandatory (20 U.S.C. §§ 6575, 7371). 

Equal Educational Opportunities Act of 1974, Title VI of the Civil Rights Act: 
The test claim statute states that the HSEE, "regardless of federal financial 
participation, shall comply with Title VI of the Civil Rights Act (42 U.S.C. § 2000d 
et seq.), its implementing regulations (34 C.F.R. Part 100), and the Equal Educational 
Opportunities Act of 1974 (EEOA) (20 U.S.C. 170 1)."16 Title VI of the Civil Rights 
Act prohibits discrimination on grounds of race, color or national origin on programs 
or activities receiving federal financial assistance. The EEOA states that all public 
school children "are entitled to equal educational opportunity without regard to race, 
color, sex or national origin, [and] the neighborhood is the appropriate basis for 
determining public school assignments." (20 U.S.C. 1701.) 

D. Prior Test Claims 

In December 2001, the Commission found that notifying parents about the HSEE 
(Ed. Code,§ 48980, subd. (e), as amended in 2000) is a reimbursable mandate in the 
Annual Parent Notification test claim (99-TC-09 and 00-TC-12). The Trinity Union 

13 Hayes v. Commission on State Mandates, (1992) II Cal. App. 4th 1564, 1587. 
14 Id. at page 1592. 
15 /d. at page 1594. 
16 Education Code section 60850, subdivision (e)(2). 
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High School District (current claimant) did not plead section 48980. Although the 
Commission already made findings on section 48980 and therefore does not have 
jurisdiction over that statute, the Annual Parent Notification test claim impacts 
findings in this claimon section 60850, subdivisions (e)( I) and (f)( I) regarding 
parental notification, as discussed below. 

California's other statewide student-testing requirement is the Standardized Testing 
and Reporting (STAR) program. On August 24, 2000, the Commission found the 
STAR statutes and regulations 17 to be partially reimbursable (97-TC-23). 

Claimant's Position 

Claimant contends that the test claim legislation constitutes a reimbursable state
mandated program pursuant to article XIII B, section 6 of the California Constitution 
and Government Code section 17514. Claimant seeks reimbursement for the costs of: 

(I) field testing the HSEE by selected school districts before 
implementation to ensure the HSEE is free from bias and its content is 
valid and reliable; 

(2) administration of the HSEE in the 2001-02 school year to all pupils in 
grade I 0 and administration of any part of the HSEE to all pupils who 
were in grade I 0 in the 2001-02 school year until each section of the 
examination has been passed; 

(3) administration of the HSEE to all pupils in grades 10, 11, or 12 on the 
dates designated by the Superintendent of Public Instruction (SPI); 

(4) providing HSEE results to all pupils within eight weeks of 
administering the exam and providing HSEE results to pupils that 
failed any portion of the exam in time for the pupil to retake that 
portion of the exam at the next administration; 

(5) meetings to discuss restructuring academic offerings to pupils who do 
not demonstrate the skills necessary to succeed on the HSEE; 

(6) providing information as requested by the SPI and independent 
evaluators; 

(7) training school district staff regarding administration of the HSEE; 

(8) modifying school district policies and procedures to reflect the 
requirements outlined in the test claim legislation; and 

(9) any additional activities identified as reimbursable during the 
Parameters and Guidelines phase. 

In March 2003, claimant amended the test claim to add California Code of 
Regulations, title 5, sections 1200- 1225. These regulations address HSEE-related 
topics, including definitions of terms, pupil identification, documentation, pupil 

17 Education Code sections 60607, subdivision (a), 60609,60615,60630,60640, 
60641, and 60643, as amended by Statutes 1997, chapter 828; and California Code of 
Regulations, title 5, sections 850-874. 
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infonnation, data for analysis, notice, HSEE district coordinator and test site 
coordinator, test security, test site delivery, timing/scheduling, allowable 
accommodations for pupils with disabilities or English learners, requests for 
accommodations, use of modifications, independent work, invalidation oftest scores, 
cheating, and apportionment. As stated above, this analysis only concerns the HSEE 
regulations that were operative as of March 2003 when claimant amended the test 
claim. 

Claimant's responses to DOF's comments are in the "discussion" section of this 
analysis. Claimant submitted comments on the draft staff analysis in February 2004 
in which it "agrees with most of the analysis." Claimant disagrees with staff on three 
issues that will be discussed below. Attached to claimant's comments on the draft 
analysis are six declarations from school districts to show the HSEE costs exceed the 
HSEE apportionment. 

State Agency Position 

In its April 2001 comments 18 on the test claim, DOF states that no provisions are 
reimbursable because they are either voluntary (in the case of the first field test) or 
already funded in the budget. According to DOF, test administration, data collection 
and training staff are already budgeted. Test administration would not be 
reimbursable since districts already receive a per pupil funding rate for up to 180 days 
(or its equivalent minutes) of instruction and HSEE administration falls within the 
time allotted for regular instruction. DOF also states that section 60853, subdivision 
(b) is merely a statement oflegislative intent. This section concerns school district 
restructuring of academic offerings to pupils who have not demonstrated skills 
necessary to succeed on the HSEE. 

DOF's assertions did not include support by "documentary evidence ... authenticated 
by declarations under penalty of perjury signed by persons who are authorized and 
competent to do so." 19 DOF's comments are not relied on by staff, which reaches its 
own conclusions based on evidence in the record. 

Neither CDE nor any other state agency commented on the test claim. 

Discussion 

The courts have found that article XIII B, section 6 of the California Constitution20 

recognizes the state constitutional restrictions on the powers of local government to 

18 Letter from Department of Finance, April 3, 200 I. 
19 California Code of Regulations, title 2, section 1183.02, subdivision (c)(!). 
20 Article XIII B, section 6 provides: 

Whenever the Legislature or any state agency mandates a new 
program or higher level of service on any local government, the state 
shall provide a subvention of funds to reimburse such local 
government for the costs of such program or increased level of service, 
except that the Legislature may, but need not, provide such subvention 
of funds for the following mandates:· (a) Legislative mandates 
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tax and spend. 21 "Its purpose is to preclude the state from shifting financial 
responsibility for carrying out governmental functions to local agencies, which are 'ill 
equipped' to assume increased financial responsibilities because ofthe taxing and 
spending limitations that articles XIII A and XIII B impose."22 A test claim statute or 
executive order may impose a reimbursable state-mandated program if it orders or 
commands a local agency or school district to engage in an activity or task.23 In 
addition, the required activity or task must be new, constituting a "new program," or 
it must create a "higher level of service" over the previously required level of service. 

The courts have defined a "program" subject to article XIII 8, section 6, of the 
California Constitution, as one that carries out the governmental function of providing 
public services, or a law that imposes unique requirements on local agencies or school 
districts to implement a state policy, but does not apply generally to all residents and 
entities in the state. 24 To determine if the program is new or imposes a higher level of 
service, the test claim legislation must be compared with the legal re~uirements in 
effect immediately before the enactment of the test claim legislation. 5 Finally, the 

requested by the local agency affected; (b) Legislation defining a new 
crime or changing an existing definition of a crime; or (c) Legislative 
mandates enacted prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation enacted prior to January 
I, 1975. 

21 Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, 
735. 
22 County of San Diego v. State of California ( 1997) 15 Cal. 4th 68, 81. 
23 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 
174. In Department of Finance v. Commission on State Mandates, supra, 30 Cal. 4th 
at page 742, the court agreed that: 

[A]ctivities undertaken at the option or discretion of a local 
government entity (that is, actions undertaken without any legal 
compulsion or threat of penalty for nonparticipation) do not trigger a 
state mandate and hence do not require reimbursement of funds - even 
if the local entity is obligated to incur costs as a result of its 
discretionary decision to participate in a particular program or practice. 

The court left open the question of whether non-legal compulsion could result 
in a reimbursable state mandate, such as in a case where failure to participate 
in a program results in severe penalties or "draconian" consequences. (Jd. at 
p. 754.) 
24 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar 
Unified School Dist. v. Honig (I 988) 44 Cal.3d 830, 835. 

25 Lucia Mar Unified School District, supra, at page 835. 
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newly re~~ired activity or increased level of service must impose costs mandated by 
the state. 

The Commission is vested with exclusive authority to adjudicate disputes over the 
existence of state-mandated programs within the meaning of article XIII 8, section 
6.27 In making its decisions, the Commission must strictly construe article XIII B, 
section 6 and not apply it as an "equitable remedy to cure the perceived unfairness 
resulting from political decisions on funding priorities."28 

This test claim presents the following issues: 

• Is the test claim legislation subject to article XIII B, section 6 of the California 
Constitution? 

• Does the test claim legislation impose a "new program or higher level of 
service" on school districts within the meaning of article XIII 8, section 6 of 
the California Constitution? 

• Does the test claim legislation impose "costs mandated by the state" within 
the meaning of Government Code sections 17514 and 17556? 

Issue 1: Is the test claim legislation subject to article XIII B, section 6 of 
the California Constitution? 

A. Does the test claim legislation impose state-mandated duties? 

The issue is whether any of the following constitute state-mandated activities that are 
subject to article XIII 8, section 6. 

Duties of the Superintendent of Public Instruction (Ed. Code, § 60850, subds. (a), 
(b), (d), (e)(2), (e)(3}, (e)(4) & (h).): Subdivision (a) of this section requires the SPI 
to develop the HSEE in accordance with statewide content standards adopted by the 
State Board of Education (SBE). Subdivision (b) requires the SPI, with the approval 
of the SBE, to establish a HSEE Standards Panel to assist in the design and 
composition of the HSEE and to ensure it is aligned with statewide content standards. 
Subdivision (d) requires the SPI to submit the HSEE to the Statewide Pupil 
Assessment Review Panel to review the exam. Subdivision (e)(2) requires that the 
HSEE comply with federal anti-discrimination statutes as mentioned above in the 
background. Subdivision (e)(3) concerns the validity for the HSEE, which is the 
SPI's responsibility. Subdivision (e)(4) requires the HSEE to "be scored as a 
criterion referenced examination." Scoring appears to be the publisher's function 
based on section 1210, subdivision (b) of the HSEE regulations that requires 

26 County of Fresno v. State of California ( 1991) 53 Cal.3d 482, 487; County of 
Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; 
Government Code sections 17514 and 17556. 
27 

Kinlaw v. State of California ( 1991) 54 Cal. 3d 326, 331-334; Government Code 
sections 17551, 17552. 
28 City of San Jose v. State of California ( 1996) 45 Cal.App.4th 1802, 1817; County 
of Sonoma v. Commission on State Mandates, supra, 84 Cai.App.4th at page 1280. 
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returning test materials "in the manner ... required by the publisher." DOF also 
commented that the publisher scores the HSEE. Subdivision (h) states that the 
chapter does not prohibit a district from requiring pupils to pass additional exit 
examinations approved by the district. Because these provisions do not mandate a 
school district to perform an activity, they are not subject to article XIII B, section 6. 

Field-testing (Ed. Code,§ 60850, subd. (c).): This subdivision states that the SPI 
"shall require that the examination be field-tested before actual implementation to 
ensure that the examination is free from bias and that its content is valid and reliable." 
The statutory language does not mandate that every school district participate in field
testing. 

Claimant states that activities associated with field-testing the HSEE represent a new 
program imposed on school districts. 

DOF commented that three field tests were scheduled, the first during fall 2000. DOF 
states that the CDE randomly selected 200 high schools to participate, but 
participation was voluntary and schools were given the option to refuse to administer 
the field test. According to DOF, the second and third field tests were incorporated in 
the March and May 2001 administrations of the HSEE as part of the actual exam, 
which is covered by the funds in the budget. DOF argues that to the extent that 
schools voluntarily participate in field-testing, doing so is not a mandated cost. 

Claimant contends that the $3 appropriation per test administration is insufficient to 
cover the costs of the March and May 2001 HSEE field tests. According to claimant, 
the appropriation does not rise to the level required in Government Code section 
17556, subdivision (e) to completely offset any claims that the activities associated 
with field-testing the HSEE are reimbursable. This is discussed under issue 3 below. 

There is no evidence in the record that claimant or any school district was required to 
participate in field-testing. On February 3, 2003, Commission staff sent a letter to 
claimant's representative requesting documentary evidence regarding claimant's 
participation in the field-testing for each administration of the HSEE, but received no 
response. 

Therefore, staff finds that section 60850, subdivision (c), is not subject to article XIII 
B, section 6 because ( 1) there is a lack of evidence in the record regarding claimant's 
participation in field testing, and (2) the statutory language does not mandate school 
district participation. 

HSEE results (Ed. Code,§ 60851, subd. (d).): Section 60851, subdivision (d),29 

states: 

The results of the high school exit examination shall be provided to each pupil 
taking the examination within eight weeks of the examination administration 
and in time for the pupil to take any section of the examination not passed at 
the next administration. A pupil shall take again only those parts of the 
examination he or she has not previously passed and may not retake any 
portion of the exam that he or she has previously passed. 

29 This statute is currently section 60851, subdivision (e). 
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Subdivision (d) requires that HSEE results be provided to pupils within eight weeks, 
but does not specify who provides them. Prior law did not require notification of 
HSEE results to pupils. 

DOF commented that the publisher is required to score all tests within an appropriate 
time frame so that pupils receive their results within eight weeks of testing. DOF 
states that the amount provided in the budget covers the costs associated with 
reporting of test results, including mailings. Claimant disputes the adequacy ofthe 
funding for this activity. 

Claimant's February 2004 comments on the draft staff analysis include declarations 
from six school districts that providing the test results is a district activity. Claimant 
relies on these declarations for the interpretation of section 60851, subdivision (d) 
regarding districts' requirement to provide test results. 

Interpretation of statutes, however, is a question oflaw.30 Staff cannot rely on 
claimant's factual assertions in interpreting the test claim statute. Moreover, the 
"determination whether the statutes ... at issue establish a mandate under section 6 is a 
question oflaw."31 The test claim statutes and regulations are silent on the issue of 
who provides the HSEE results, as is the legislative history32 of the test claim statute. 

Therefore, staff finds that providing HSEE results to all pupils within eight weeks of 
administering the HSEE and providing results to pupils that failed any portion of the 
HSEE in time for the pupil to retake that portion of it at the next administration is not 
a state mandate. 

Adult students (title 5 regulations): Many of the title 5 regulations apply expressly 
to adult students as well as high school pupils.33 Section 1200, subdivision (f) defines 
an "Eligible adult student" as: 

... a person who is enrolled in an adult school operated by a school district and 
who has not passed either the English/language arts section or the 
mathematics section of the high school exit examination. This term does not 
include pupils who are concurrently enrolled in high school and adult school. 

Therefore, the issue is whether administration of the HSEE and the related regulations 
are mandates as applied to adult students. 

30 Taxara v, Gutierrez (2003) 114 Cal. App. 4th 945, 950. 
31 County of San Diego v. State of California (1997) 15 Cal.4th 68, 109. 
32 The Legislative Counsel's digest of the test claim legislation suggests that this is a 
district activity (Sen. Bill No.2 (1999-2000 1st Ex. Sess.)) but Legislative Counsel's 
opinion is not determinative on the issue of a mandate. City of San Jose v. State of 
California ( 1996) 45 Cal.App.4th 1802, 1817. 
33 The following title 5 regulations apply to both high school pupils and adult 
students: sections 1205, 1206, 1207, 1211, 1215, 1216, 1217, 1218, 1219, 1219.5, and 
1220. 
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Education Code section 48200 states that each person between the ages of 6 and 18 
years not otherwise exempted is subject to compulsory full-time education. 
Education Code section 52502, regarding adult classes, provides: 

The governing board of a high school district or unified school district may 
establish classes for adults. If such classes result in average daily attendance 
in any school year of 100 or more, such districts shall establish an adult 
school for the administration of the program. [Emphasis added.] 

Section 52502 contains no requirement for districts to establish adult classes. Only if 
the district first decides, in its discretion, to establish adult classes would it need to 
establish an adult school if the average daily attendance equals 100 or more. 
Therefore, staff finds that under article XIII 8, section 6, the statutes and regulations 
concerning administration of the HSEE to adult students are not mandates. 

Restructuring academic offerings (Ed. Code,§ 60853, subds. (b) & (c).): Section 
60853, subdivision (b), as added by the test claim statute, provides: 

It is the intent of the Legislature that a school district consider restructuring 
its academic offerings reducing the electives available to any pupil who has 
not demonstrated the skills necessary to succeed on the exit examination, so 
that the pupil can be provided supplemental instruction during the regularly 
scheduled academic year. [Emphasis added.] 

Claimant contends that this provision requires meetings to discuss restructuring 
academic offerings to pupils who do not demonstrate the skills necessary to succeed 
on the HSEE. Claimant argues that the Legislature requires, at a minimum, that the --
school site meet to determine if restructuring is necessary to enable pupils to gamer 
the skills necessary to pass the exit examination. Claimant argues that DOF's 
position ignores legislative intent for school districts to consider restructuring 
academic offerings. · 

Claimant's February 2004 comments reiterate this argument, seeking reimbursement 
for the initial meeting where a district must consider activities associated with 
restructuring the pupil's academic offerings. Claimant contends that the Legislature 
requires the school meet to determine if restructuring academic offerings is necessary 
to enable students to pass the exit examination. Claimant argues that section 60853 's 
overall intent is for districts to prepare pupils to pass the exit examination, as stated in 
subdivision (a)'s call for using "regularly available resources and any available 
supplemental resources" to prepare pupils to pass the HSEE, and as stated in 
subdivision (c)'s statement that a "school district should prepare pupils to succeed" 
on the HSEE. Claimant argues these statements of legislative intent evidence the 
Legislature's overriding concern that school districts help prepare pupils to pass the 
HSEE. 

DOF argues that this section merely states legislative intent. To the extent that 
schools restructure academic offerings in light of pupil performance on the HSEE, 
they do so on a voluntary basis. Therefore, DOF asserts there are no mandated costs. 

Staff finds that section 60853, subdivision (b) does not require meetings to discuss 
restructuring academic offerings to pupils who lack skills to pass the HSEE.- The 
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language of the statute is plainly pennissive: "It is the intent of the Legislature that a 
school district consider restructuring its academic offerings ... " (emphasis added). If 
the Legislature had intended to require restructuring academic offerings, it could have 
used mandatory language to do so (e.g., school districts shall restructure ... ).34 Stating 
intent that school districts "consider" restructuring academic offerings does not make 
the restructuring activity mandatory. Therefore, based on the plain language of 
section 60853, subdivision (b), staff finds that restructuring academic offerings, or 
meeting to restructure academic offerings for pupils who lack the skills to pass the 
HSEE, is not mandated, and thus not subject to article XIII B, section 6. 

Similarly, subdivision (c) states that school districts "should prepare students to 
succeed on the exit examination," and" ... districts are encouraged to use existing 
resources to ensure that all pupils succeed." [Emphasis added.] Again, mandatory 
language was not used. '"Should' generally denotes discretion and should not be 
construed as 'shall. "'35 There is no compulsion to spend revenue in subdivisions (b) 
and (c), which is necessary for finding a mandate.36 Rather, these activities are 
discretionary, and therefore are not state mandates.37 

Thus, because they do not require a school district activity, staff finds that 
subdivisions (b) and (c) of section 60853 are not subject to article XIII B, section 6. 

Test Proctors (Cal. Code Regs., tit. 5, § 1200, subd. (h).): This section defines a 
test proctor as "an employee of a school district who has received training specifically 
designed to prepare him or her to assist the test administrator in administration of the 
[HSEE]." (Cal. Code Regs., tit. 5, § 1200, subd. (h).) However, there is no 
requirement for school districts to use proctors for administering the HSEE. 38 

Therefore, staff finds that using proctors is discretionary and therefore not an activity 
mandated by the state. 

Permissive accommodations (Cal. Code Regs., tit. 5, §§ 1217, subd. (d), 1218, 
1219 & 1219.5.): Section 1217, subdivision (d) authorizes a school district to request 
an accommodation from the CDE pursuant to section 1218 if the pupils 
individualized education program (IEP) team or 504 plan team proposes an 
accommodation for use on the HSEE not included in subdivision (b) of section 1217. 
Section 1218 authorizes the school district to request accommodations from CDE not 
included in section 1217, subdivision (b). Section 1218 also specifies the content for 
the request. Section 1219 requires the district to ensure that all test responses are the 

34 Education Code section 75 states that "shall" is mandatory. 
35 Sutherland's Statutes and Statutory Construction (51

h ed. 1992) section 57.03, 
page 7. 
36 County of Los Angeles v. Commission on State Mandates (2003) 110 CaL App. 4th, 
1176, 1189. 
37 

Department of Finance v. Commission on State Mandates, supra, 30 CaL 4th 727, 
742; City of Merced v. Stale of California (1984) 153 Cal.App.3d 777, 783. 
38 The HSEE administration regulations, California Code of Regulations, title 5, 
subdivisions 1204- 1212, do not require the use of proctors. 
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independent work of the pupil, and prohibits assistance to pupils in determining how 
the pupil will respond to each question, or leading the pupil to a response. Section 
1219 prohibits school personnel from assisting pupils rather than mandating an 
activity.39 Section 1219.5 provides that the pupil's scores will be invalidated if a 
district allows a pupil to take the HSEE using one or more accommodations 
determined by the CDE to fundamentally alter what the test measures.40 Because 
these sections authorize but do not require41 (or in the case of sections 1219 and 
1219.5, merely prohibit) school district activities, staff finds that they are not subject 
to article XIII B, section 6. 

Federally mandated accommodations (Ed. Code, § 60850, subd. (g), Cal. Code 
Regs., tit. 5, §§ 1216- 1217.): Section 60850, subdivision (g) of the test claim statute 
provides: 

The examination shall be offered to individuals with exceptional 
needs, as defined in Section 56026,42 in accordance with paragraph 
( 17) of subsection (a) of Section 1412 of Title 20 of the United States 
Code and Section 794 and following ofTitle 29 of the United States 
Code. Individuals with exceptional needs shall be administered the 
examination with appropriate accommodations, where necessary. 

This statute requires the HSEE be offered to pupils with disabilities (as defined in 
state and federal law), and that appropriate accommodations be provided where 
necessary. The title 5 regulations list what is appropriate. Neither claimant nor DOF 
commented on the HSEE administration accommodations. 

As stated above, the court in Hayes stated that the federal Education of the 
Handicapped Act is a federal mandate. Section 60850, subdivision (g) merely 
implements the IDEA (an amendment/successor to the federal Education of the 
Handicapped Act), and IDEA's regulations43 in administering the HSEE. Therefore, 
staff finds that section 60850, subdivision (g) is not a state mandate subject to article 

39 Section 1219 was non-substantively amended in May 2003 to alter the note. 
40 Section 1219.5 was non-substantively amended in May 2003 to alter the note. 
41 Department of Finance v. Commission on State Mandates, supra, 30 Cal. 4th 727, 
742. 
42 This section excludes " ... pupils whose educational needs are due primarily to 
limited English proficiency ... " from the definition of students with exceptional needs. 
(Ed. Code, § 56026, subd. (e)). It includes "special needs" students up to age 22. 

41 34 C.F.R. section 300.138 provides, "The State must have on file with the Secretary 
(of Education] information to demonstrate that-- (a) Children with disabilities are 
included in general State and district-wide assessment programs, with appropriate 
accommodations and modifications in administration, if necessary ... " 
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XIII B, section 6, because it was inserted into the HSEE legislation to implement a 
federal law or regulation.44 

Similarly, section 1216 of the HSEE regulations states, 

[A]ccommodations will be allowed that are necessary and appropriate 
to afford access to the test, consistent with federal law, so long as the 
accommodations do not fundamentally alter what the examination is 
designed to measure. 

As with section 60850 above, section 1216 merely implements a federal law (IDEA). 
Therefore, staff finds that section 1216 is also not a state mandate subject to Article 
XIII B, section 6.45 

Section 1217, subdivision (a) of the regulations states: 

Where necessary to access the test, pupils ... with disabilities shall take the 
[HSEE] with those accommodations that are necessary and appropriate to 
address the pupil's ... identified disability(ies) and that have been approved by 
their individualized education program [IEP) teams or 504 plan teams,46 

including but not limited to those accommodations that the pupil. .. has 
regularly used during instruction and classroom assessments, provided that 
such accommodations do not fundamentally alter what the test measures. 
Approved accommodations for the [HSEE] must be reflected in the pupil's 
... [IEP] or 504 plan. 

Subdivision (b) of section 1217 lists accommodations that do not fundamentally alter 
what the test measures,47 and subdivision (cJ lists accommodations that would 
fundamentally alter what the test measures. 8 

44 
County of Los Angeles v. Commission on State Mandates ( 1995) 32 Cal.App.4th 

805, 816. 
45 Section 1216 was non-substantively amended in May 2003 to change the note. 
46 A 504 plan is a document falling under the provisions of the Rehabilitation Act of 
1973. (29 U.S.C. § 794, 34 C.P.R.§ 104 et. seq.). It is designed to plan a program of 
instructional services to assist students with special needs who are in a regular 
education setting. An Individualized Education Program (IEP) is an IDEA program 
for special education students. (20 U.S.C. § 1414 (d)). 
47 

According to subdivision (b) of section 1217 of the title 5 regulations: 

Accommodations that do not fundamentally alter what the test measures 
include, but may not be limited to: (1) Presentation accommodations: Large 
print versions; test items enlarged through mechanical or electronic means; 
Braille transcriptions provided by the test publisher or a designee; markers, 
masks, or other means to maintain visual attention to the test or test items; 
reduced numbers of items per page; audio presentation on the math portion of 
the test, provided that an audio presentation is the pupil's ... only means of 
accessing written material. 

19 
Test Claim 00-TC-06 Final Staff Analysis 



As with the other accommodations discussed above, those added to a pupil's IEP or 
504 plan are required by federal law. Therefore, stafffinds that section 1217, 
subdivisions (a) (b) and (c), listing HSEE accommodations into the pupil's IEP or 504 
plan, is not a state mandate and is not subject to article XIII B, section 6. 

In summary, because the test claim statutes and regulations discussed above are not 
state mandates, they are not subject to article XIII B, section 6, i.e., Education Code 
section 60850, subdivisions (a), (b), (c), (d), (e)(2), (e)(3), (e)(4), (g) and (h), 
Education Code section 60853, subdivisions (b) and (c), and California Code of 
Regulations, title 5, sections 1200, subd. (h), 1216, 1217, 1218, 1219 and 1219.5. 

B. Is the remai~ing test claim legislation a "program" under article XIII B, 
section 6? 

For the remainder of this analysis, "test claim legislation" refers to the statutes and 
regulations not already discussed: Education Code sections 60850, subdivisions (e)(!) 
and (f), 60851, 60853, subdivision (a), and 60855; and California Code of 
Regulations, title 5, sections 1200-1215, 1217.5, 1220, and 1225 (except§ 1200, 
subd: (h)). 

In order for the test claim legislation to be subject to article XIII B, section 6 of the 
California Constitution, the legislation must constitute a "program." As discussed 
above, this means a program that carries out the governmental function of providing a 
service to the public, or laws which, to implement a state policy, impose unique 
requirements on local governments and do not apply generally to all residents and 
entities in the state.49 Only one of these findings is necessary to trigger article XIII B, 
section 6. 50 

The test claim legislation consists of educational testing as a means to measure pupil 
achievement and school accountability. These activities are within the purview of 
public education, a program that carries out a governmental function of providing a 
service to the public. 51 Moreover, the test claim legislation imposes unique 
requirements on school districts that do not apply generally to all residents and 
entities of the state. 

Therefore, the test claim legislation is a program that carries out the governmental 
function of educational testing, and a law which, to implement state policy, imposes 
unique requirements on school districts and does not apply generally to all residents 

48 Section 1217, subdivision (c) was non-substantively amended in May 2003 as 
follows: "The following are modifications aeeornmeEiatiees are eot allowed because 
they eave beea detefft1ieed to fundamentally alter what the test measures:" The May 
2003 amendment also changed the section heading and note. 
49 County of Los Angeles v. State of California, supra, 43 Cal.3d 46, 56. 
5° Carmel Valley Fire Protection Dist. (1987) 190 Cal.App.3d 521, 537. 

51 "Education in our society is ... a peculiarly governmental function." Long Beach 
Unified School District v. State of California, supra, 225 Cal.App.3d 155, 172. 
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and entities in the state. As such, staff finds that the test claim legislation constitutes 
a program within the meaning of article XIII B, section 6. 

Issue 2: Does the test claim legislation impose a new program or higher 
level of service on school districts within the meaning of article 
XIII B, section 6 of the California Constitution? 

Article Xlll B, section 6 of the California Constitution states, "whenever the 
Legislature or any state agency mandates a new program or higher level of service on 
any local government, the state shall provide a subvention of. funds." To determine if 
the "program" is new or imposes a higher level of service, the test claim legislation is 
compared to the legal requirements in effect immediately before the enactment of the 
test claim legislation. 52 

Adequate notice (Ed. Code,§ 60850, subds. (e)(l) & (f)(l).): Subdivision (e)(l) of 
section 60850 provides that the "examination may not be administered to a pupil who 
did not receive adequate notice as provided for in paragraph (I) of subdivision (f) 
regarding the test." Subdivision (f)(l) defines "adequate notice" as follows: 

"Adequate notice" means that the pupil and his or her parent or guardian have 
received written notice, at the commencement of the pupil's 91

h grade, and 
each year thereafter through the annual notification process established 
pursuant to Section 48980, or if a transfer pupil, at the time the pupil 
transfers. A pupil who has taken the exit examination in the 1Oth grade is 
deemed to have had "adequate notice" .... [Emphasis added.] 

This statute prohibits giving the HSEE without providing adequate notice pursuant to 
section 48980. 

In 200 I, the Commission determined (in Annual Parent Notification, 99-TC-09 and 
00-TC-12) that providing HSEE notification to parents, pursuant to section 48980, 
subdivision (e), was a reimbursable state mandated activity. School districts are 
eligible for reimbursement under the Annual Parent Notification (APN) parameters 
and guidelines, which state: 

The Commission determined that Education Code section 48980, subdivisions 
(e) ... resulted in costs mandated by the state by requiring school districts to 
provide to parents the following: 
a. Notice that pupils will be required to pass a high school exit examination as 
a condition of graduation. (Ed. Code,§ 48980, subd. (e).)53 

Claimant is not eligible for reimbursement under this claim for activities already 
decided under the APN parameters and guidelines. 

In its February 2004 comments, claimant argues that the APN parameters and 
guidelines require annual notification, but do not apply to transfer students. Claimant 

52 Lucia Mar Unified School Dis/. v. Honig, supra, 44 Ca1.3d 830, 835. 
53 Commission on State Mandates, Amended Parameters and Guidelines, Annual 
Parent Notification, 99-TC-09, 00-TC-12, adopted 11/30/95, last amended 5/23/02, 
page 7. 
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points out that section 48981 requires the notice "be sent at the time of registration for 
the first semester or quarter of the regular school term" but that neither section 48980 
nor 48981 require notifications for transfer students. 

Staff agrees. Providing notice to transfer students of the HSEE is required by section 
60850, subdivisions (e)( l) and (f)( I), but not by section 48980, upon which the APN 
parameters and guidelines are based, nor elsewhere in California law. Therefore, 
staff finds that section 60850, subdivisions (e)( I) and (f)( I), is a new program or 
higher level of service. on school districts for the purpose of notifying parents of 
transfer students who enroll after the first semester or quarter of the regular school 
term that, commencing with the 2003-04 school year, and each school year thereafter, 
each pupil completing l21

h grade will be required to successfully pass the HSEE. The 
notification shall include, at a minimum, the date of the HSEE, the requirements for 
passing the HSEE, and the consequences of not passing the HSEE, and that passing 
the HSEE is a condition of graduation. 

Documentation of notice (Cal. Code. Regs., tit. 5, § 1208.): Section 1208 of the 
title 5 regulations requires school districts to "maintain documentation that the parent 
or guardian of each pupil has received written notification as required by Education 
Code sections 48980 (e) and 60850 ( f)(l ). " 

Prior law did not require maintaining documentation of HSEE notice to parents. 54 

Neither claimant nor DOF commented on maintaining documentation of notice. 

Thus, as a new requirement, staff finds (pursuant to Cal. Code Regs., tit. 5, § 1208) 
that the activity of maintaining documentation that each pupil's parent or guardian 
has received written notification of the HSEE is a new program or higher level of 
service. 

Determining English language skills (Cal. Code Regs., tit. 5, § 1217.5.): This 
regulation55 states: "English learners must read and pass the [HSEE) in English. 
School districts must evaluate pupils to determine if they possess sufficient English 

54 Education Code section 49062. California Code of Regulations, title 5, section 432 
requires retention of various kinds of pupil records, including "Mandatory Permanent 
Pupil Records," "Mandatory Interim Pupil Records" and "Permitted Records," each 
of which is defined to include specified data. Section 437 of the title 5 regulations 
provides for retention and destruction. However, none of these include the HSEE 
parental notification. It appears that Mandatory Interim Records (that includes 
parental prohibitions and authorizations of pupil participation) most closely resembles 
the HSEE notification. According to section 437, subdivision (c), Mandatory Interim 
Records, unless forwarded to another district, are "adjudged to be disposable when 
the student leaves the district or when their usefulness ceases." However, because the 
length of maintenance for HSEE notification records is specified in neither the 
statutes nor the regulations, the issue is not addressed in this analysis. 

55 Section 1217.5 was non-substantively amended in May 2003 to change only the 

note. 
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language skills at the time of the [HSEE] to be assessed with the test. "56 If not, 
districts may provide additional time as an accommodation, in addition to instruction 
pursuant to Education Code section 60852. 

Prior law, enacted in 1978, required that pupils of limited English proficiency be 
assessed to determine their primary language proficiency.57 These provisions were 
sunset in 1987.58 Education Code section 313 requires annual assessments of 
English-learner pupils' English skills, but not until the 2000-2001 school year, 59 so it 
does not predate the HSEE legislation. 

Prior law, repealed by the test claim statute, required a "limited-English proficient 
pupil" to "be assessed for basic skills in the English language upon his or her own 
request or upon the request of his or her parent or guardian." (former 
Ed. Code,§ 51216, subd. (a).) This statute also provided, 

No individual English-speaking pupil or limited-English-proficient 
pupil shall receive a high school diploma unless he or she has 
passed the English language proficiency assessment normally 
required for graduation. (Former Ed. Code,§ 51216, subd. (b).) 

Prior law required an English assessment on request, and passage of the English 
language proficiency assessment to receive a high school diploma. Passage of this 
assessment for a diploma merely required assigning a pass/fail grade or score. 
Section 1217.5, on the other hand, also requires assigning a grade or score, and also 
expressly requires determining whether the pupil would take the HSEE based on the 
evaluation. 

Therefore, staff finds that section 1217.5 constitutes a new program or higher level of 
service only for the activity of determining whether an English-learner pupil 
possesses sufficient English language skills at the time of the HSEE to be assessed 
with it. 

HSEE administration (Ed. Code,§ 60851, subds. (a), (b) & (c); Cal. Code Regs., 
tit. 5, §§ 1200, 1215, 1203 -1206, 1209, 1210 & 1212.): Subdivision (a) of section 
60851, as originally enacted reads: 

Commencing with the 2003-04 school year60 and each school year thereafter, 
each pupil completing grade 12 shall successfully pass the exit examination as 

56 The issue of whether this regulation constitutes a federal mandate under NCLB or 
its predecessor is discussed below under issue 3. 
57 Education Code section 52164.1 (sunset). This statute and related ones are the 
subject of a pending test claim: California English Language Development Test 2 
(03-TC-06). 
58 Education Code section 62000.2, subdivision (d). 
59 This is the subject of a pending test claim: California English Language 
Development Test (00-TC-16). 
60 As indicated above, the HSEE as a graduation requirement has been postponed 
until the 2006 graduating class, but HSEE administration is not optional for districts. 
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a condition of receiving a diploma of graduation or a condition of graduation 
from high school. Funding for the administration of the exit examination shall 
be provided for in the annual Budget Act. The Superintendent of Public 
Instruction shall apportion funds appropriated for this purpose to enable 
school districts to meet the requirements of subdivisions (a), (b), (c), and (d). 
The State Board of Education shall establish the amount of funding to be 
apportioned per test administered, based on a review of the cost per test. 

Subdivision (b) originally provided: 

A pupil may take the high school exit examination in grade 9 beginning in the 
2000-0 I school year. 61 Each pupil shall take the high school exit examination 
in grade I 0 beginning in the 200 1-02 school year and may take the 
examination during each subsequent administration, until each section of the 
examination has been passed. 

Subdivision (c) requires the HSEE to be offered in public schools and state special 
schools that provide instructions in grades I 0 through 12 on the dates designated by 
the SPI, and prohibits administering the HSEE on any dates other than those 
designated by the SPI as examination or makeup days. 

Claimant pled the activity of administering the HSEE in the 2001-02 school year to 
all pupils in grade 10, and administering any part of the HSEE to all pupils who were 
in grade I 0 in the 2001-02 school year until each section of the examination has been 
passed. Claimant also pled the activity ofHSEE administration to all pupils in grade 
I 0, 11 or 12 on the dates designated by the SPI. 

DOF comments that these requirements would not be reimbursable since districts 
already receive a per pupil funding rate for up to 180 days (or equivalent minutes) of 
instruction and HSEE administration falls within the time allotted for regular 
instruction. DOF's comments and claimant's rebuttal regarding adequacy of funding 
is discussed below under issue 3. 

Priorla~ did not require administration of the HSEE. Since a certificated employee 
(acting as a test administrator, 52 or potentially as test site coordinator,63 or district 
coordinator64 or in another capacity) administers the HSEE during normal classroom 
hours, the question arises as to whether a teacher's time in doing so is reimbursable. 

61 Statutes 200 I, chapter 716, (Assem. Bill No. 1609) amended this sentence to read, 
"A pupil may take the [HSEE] in grade 9 in the 2000-0 I school year only." 
62 As stated above, the '"Test administrator' means a certificated employee of a 
school district who has received training in the administration of the [HSEE] from the 
[HSEE] district or test site coordinator." [Emphasis added.] (Former Cal. Code 
Regs., tit. 5, § 1200, subd. (g).) 
63 Duties are listed in California Code of Regulations, title 5, section 1210, and 
discussed below. 
64 Duties are listed in California Code ofRegu1ations, title 5, section 1209, and 
discussed below. 
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Teacher time: For reasons indicated below, class time minutes used by teachers 
administering the HSEE constitute instructional minutes that satisfy the school 
district's minimum minutes per school day required under the Education Code. 
Accordingly, a teacher's time for HSEE administration is not a new program or 
higher level of service because the state has not mandated an increased level of 
service for teachers to administer it that results in increased costs. 

Preexisting law states that p~ils are not to be enrolled for less than the minimum 
school day required by law.6 Minimum school day statutes begin in section 46100, 
which requires school districts to fix the length of the school day subject to state law. 
Since before 1959, the state has required public schools to provide education for a 
minimum of 175 days in a fiscal year.66 The state has also mandated a minimum 
number of instructional minutes each school day, which is 240 for grades 4 through 
12, exclusive of recesses and lunch.67 The minimum school days per year and the 
minimum number of instructional minutes per day did not change as a result ofthe 
HSEE statutes or regulations. 

During the instructional minutes, school districts are required to teach certain 
courses, and are required to conform the educational program to state 
standards. 68 Education Code section 51220 describes the required courses for 
grades 7 through 12 to include English and Math, among others. 

Instructional preparation time is counted as part of the teacher full-time equivalent.69 

A "full-time" teaching position is defined as a position for not less than the minimum 
school day.70 School districts may, but are not required to have teachers work longer 
per school day than the minimum number ofminutes.71 In addition, if a school 
district compensates a teacher for work that is not part of the teacher's contracted 
instructional day duties, the same compensation is required to be paid to all teachers 
that perform like work with comparable responsibilities.72 Education Code section 
45023.5 states that "[n]othing in this section shall be construed as requiring a district 
to compensate certificated employees for work assignments which are not part of the 
contracted instructional day duties simply because other employees of the district 

65 Education Code section 48200. 
66 Education Code section 41420. 
67 Education Code sections 46113,46115, and 46141. 
68 Education Code section 51041. 
69 Section 41401, subdivision (d). 
70 Education Code section 45024, which was derived from section 13503 of the 1959 
Education Code. 
71 Education Code section 45024. 
72 Education Code section 45023.5. 
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receive compensation for work assignments which involve different types of 
service."73 

State law requires teachers to provide instruction to pupils during the minimum 
number of minutes per school day, and does not mandate school districts to require 
teachers to work beyond the minimum school day. That decision is at the district's 
discretion. 

In a case about adding a domestic violence training course for public safety officers, 
the court held that it is not a mandate when the test claim legislation directs "local law 
enforcement agencies to reallocate their training resources in a certain manner by 
mandating the inclusion of domestic violence training."74 Similarly, the HSEE 
legislation merely reallocates instructional time to include administration of the 
HSEE. 

Therefore, based on the plain language of the Education Code, administration of the 
HSEE is a new activity only if performed by a non-teacher certificated employee, 
such as an employee holding a service credential. 75 Thus, staff finds that HSEE 
administration on SPI -designated dates to all pupils in grade I 0 beginning in the 
2001-2002 school year, and subsequent administrations for students who do not pass 
until each section of the HSEE has been passed, constitutes a new program or higher 
level of service. Staff also finds that administration of the HSEE on SPI-designated 
dates to pupils in grade 9 in only the 2000-2001 school~ear who wish to take the 
HSEE is also a new program or higher level of service. 6 "Administration" does not 
include teacher time, and is limited to the activities specified in the title 5 regulations 
outlined below. 

Training: According to section 1200, subdivision (g), test administrators are to be 
trained in administration of the HSEE, and test site coordinators train the test 
administrators "as provided in the test publisher's manual."77 Training is not listed in 
the regulations as a district coordinator duty, but section 1200 states that 
administrators are to be trained by either the test site or district coordinators. 
Therefore, section 1200 gives district coordinators the flexibility to train. 

73 Education Code section 45023.5 derives from section 13501.5 of the 1959 
Education Code. 
74 County of Los Angeles v. Commission on State Mandates, supra, II 0 Cal. App. 4th, 
1176, 1194. 
75 Service credential employees include those with a specialization in pupil personnel 
services (Ed. Code,§ 44266), specialization in health (Ed. Code,§ 44267 & 44267.5), 
specialization in clinical rehabilitative services (Ed. Code, § 44268), library media 
teachers (Ed. Code, § 44269), specialization in administrative services (Ed. Code, 
§ 44270), and limited services credentials (Ed. Code, § 44272). 
76 The test claim legislation was amended by Statutes 2001, chapter 716 (Assem. Bill 
No. 1609) to limit 91

h grade participation in the HSEE to the 2000-2001 school year. 
77 California Code of Regulations, title 5, section 1210, subdivision (b)(3). 
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As to HSEE training generally, where a statute referring to one subject contains a 
provision, omitting the provision from a similar statute concerning a related subject is 
significant to show that a different intention existed.78 Applying this rule, the test 
claim legislation provisions that do not mention training are significant to show that 
no training requirement was intended to apply. 

Therefore, staff finds that training a test administrator either by a test site or (based on 
§ 1200, subd. (g)) district coordinator as pr~vided in the test publisher's manuae9 is a 
new program or higher level of service, except that a teacher's time is not reimbursed. 

Additional time accommodation: Section 1215 allows pupils to have additional time 
to complete the HSEE within the test security limits provided in section 1211 
(discussed below). 80 This accommodation applies to all pupils, not only those with 
special needs. Prior law did not allocate additional time for taking the HSEE. 

Staff finds that a teacher's additional time to administer the HSEE during normal 
classroom hours is not a new program or higher level of service. As discussed above 
under Teacher time, the state has not mandated an increased level of service to 
administer the HSEE outside the normal school day, which consists of 240 
instructional minutes for grades 4 through 12, excluding recess and lunch.81 State law 
does not mandate school districts to require teachers to work beyond the minimum 
school day. 

However, if a pupil's IEP,requires an additional time accommodation, the extra time 
would not be a new program or higher level of service because IEP accommodations 
are required pursuant to federal law, as discussed above. 

Therefore, as discussed above, staff finds that section 1215 is a new program or 
higher level of service only if additional time is not specified in the pupil's IEP, and 
only if the test is administered by a non-teacher certificated employee, such as an 
employee holding a service credential.82 

Identification: Section 1203 of the regulations states that school personnel at the test 
site are responsible for accurate identification of eligible pupils who take the HSEE 
through the use of photo-identification, positive recognition by the test administrator, 
or some equivalent means of identification. Claimant states that this section provides 
additional support concerning the numerous activities that will be claimed in the 

78 Moncharsh v. Heily & Blase ( 1992) 3 Cal. 4th 1, 26. 
79 <http://www.ets.org/cahsee/admin.htrnl> [as of February 2, 2004]. 
80 Section 1215 was non-substantively amended in May 2003 to change only the 
article heading and note. 
81 Education Code sections 46113,46115, and 46141. 
82 Service credential employees include those with a specialization in pupil personnel 
services (Ed. Code, § 44266), specialization in health (Ed. Code, § 44267 & 44267.5), 
specialization in clinical rehabilitative services (Ed. Code, § 44268), library media 
teachers (Ed. Code, § 44269), specialization in administrative services (Ed. Code, 
§ 44270), and limited services credentials (Ed. Code, § 44272). 
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parameters and guidelines phase under "test administration" if the Commission 
approves this test claim. 

Prior law did not require accurate identification of eligible pupils who take the HSEE. 
Therefore, staff finds that section 1203 constitutes a new program or higher level of 
service. 

Grade I 0 administration: Section 1204 83 requires districts to offer the exam in grade 
I 0 only at the spring administration. This regulation merely specifies the timing of 
the HSEE for I 01

h graders, so staff finds that section 1204 does not constitute a new 
program or higher level of service. 

Record of pupils: Section 1205 requires school districts to maintain a record of all 
pupils who participate in each test cycle of the HSEE, including the date each section 
was offered, the names of each pupil who took each section, the grade level of each 
pupil who took each section, and whether each pupil passed or did not pass the 
section or sections of the HSEE taken. Claimant states that the section 1205 activities 
were not required before the CDE adopted these regulations, creating a new program 
on school districts. 

Section 1206 requires school districts to maintain in each pupil's permanent record 
the section 1205 information (except grade level). Claimant states that the section 
1205 and 1206 activities were not required before the CDE adopted these regulations, 
creating a new program on school districts. 

Preexisting law classifies schools records into three categories: Mandatory Permanent 
Public Records, Mandatory Interim Pupil Records, and Permitted Records. Under 
Mandatory Interim Pupil Records, schools are required to keep "results of 
standardized tests administered within the preceding three years."84 Under Permitted 
Records, schools are authorized to keep "standardized test results older than three 
years."85 

The HSEE appears to be a standardized test, which would require it to be kept only 
for three years as a Mandatory Interim Pupil Record. Section 1206, however, 
requires that school districts keep HSEE information "in each pupil's permanent 
record." [Emphasis added.] These conflicting regulations are reconciled when the 
following rule applies: 

A specific statutory provision relating to a particular subject, rather than a 
general statutory provision, will govern in respect to that subject, although the 

83 Prior to its May 2003 amendment, section 1204 read "Each pupil in grade 10 shall 
take the high school exit exam only at the spring administration." Section 1204 also 
currently requires districts to offer a make-up test for absent pupils at the next test 
date designated by the SPI or the next test date designated by the school district. 

84 California Code of Regulations, title 5, section 432, subdivision (b)(2)(1). 

85 California Code of Regulations, title 5, section 432, subdivision (b )(3)(B). 
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latter, standing alone, would be broad enough to include the subject to which 
the more particular provision relates.86 

Section 1206 is the provision that governs the HSEE as the more specific subject, 
rather than the pupil record regulations that govern the more general "standardized 
tests." Thus, section 1206's requirement to keep HSEE information "in each pupil's 
permanent record" is the controlling regulation as to the HSEE. 

Because prior law did not require districts to maintain a record of all pupils who 
participate in each test cycle of the HSEE, and keep HSEE information in the 
student's permanent record, staff finds that sections 1205 and 1206 constitute a new 
program or higher level of service. 

HSEE district coordination: Section 1209, subdivision (a), requires the superintendent 
of the district, on or before July I of each year, to designate a district employee as the 
HSEE district coordinator, and requires notifying the publisher of the HSEE of the 
identity and contact information of that individual. Subdivision (b) specifies the 
duties of the HSEE district coordinator as follows: 

( 1) responding to inquiries of the publisher; 

(2) determining district and school HSEE test material needs; 

(3) overseeing acquisition and distribution of the HSEE; 

(4) maintaining security over the HSEE using the procedures in section 1211 
(discussed below); 

(5) overseeing administration of the HSEE;87 

(6) overseeing collection and return of test material and test data to the publisher; 

(7) assisting the publisher in resolving discrepancies in the test information and 
materials; 

(8) ensuring all exams and materials are received from school test sites no later 
than the close of the school day on the school day following administration of 
the HSEE; 

(9) ensuring all exams and materials received from school test sites have been 
placed in a secure district location by the end of the day following 
administration of those tests; 

(1 0) ensuring that all exams and materials are inventoried, packaged, and labeled 
in accordance with instructions from the publisher and ensuring the materials 
are ready for pick-up by the publisher no more than five working days 
following administration of either section in the district; and 

( 11) ensuring that the HSEE and test materials are retained in a secure, locked 
location in the unopened boxes in which they were received from the 
publisher from the time they are received in the district until the time of 
delivery to the test sites. 

86 Praiser v. Biggs Unified School Dist. (2001) 87 Cal.App.4th 398,405. 
87 This was amended in May 2003 to add "in accordance with the manuals or other 
instructions provided by the test publisher for administering and returning the test." 
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Subdivision (c) of section 1209 requires the district coordinator and superintendent, 
within seven days of completion of the district testing, to certify to CDE that the 
district has maintained the security and integrity of the exam, collected all data and 
information as required, and returned all test materials, answer documents, and other 
materials included as part of the HSEE in the manner required by the publisher. 

Prior law did not require designating a district employee as the HSEE district 
coordinator, or notifying the HSEE publisher of the identity and contact information 
of that individual. Nor did prior law specify the HSEE district coordinator's duties. 
Therefore, staff finds that section 1209 constitutes a new program or higher level of 
service, except that a teacher's time in administering the HSEE is not a new program 
or higher level of service, even if acting as the HSEE district coordinator. 

HSEE test site coordination: Section 1210 requires the superintendent to annually 
designate a HSEE test site coordinator for each test site from among the employees of 
the school district. This individual is to be available to the HSEE district coordinator 
to resolve issues that arise as a result of administration ofthe HSEE. 

Subdivision (b) of section 121 0 enumerates the duties of the HSEE test site 
coordinator, as follows: 

(I) determining site examination and test material needs; 

(2) arranging for test administration at the site; 

(3) training the test administrator(s) and test proctors as provided in the test 
publisher's manual (but training proctors would not be reimbursable as 
discussed above); 

(4) completing the Test Security Agreement and Test Security Affidavit prior to 
the receipt of test materials; 

(5) overseeing test security requirements, including collecting and filing all Test 
Security Affidavit forms from the test administrators and other site personnel 
involved with testing; 

(6) maintaining security over the examination and test data as required by section 
1211 (see below); 

(7) overseeing the acquisition of examinations from the school district and the 
distribution of examinations to the test administrator(s); 

(8) overseeing the administration of the HSEE to eligible pupils at the test site; 

(9) overseeing the collection and return of all testing materials to the HSEE 
district coordinator no later than the close of the school day on the school day 
following administration of the high school exit examination; 

( 1 0) assisting the HSEE district coordinator and the test publisher in the 
resolution of any discrepancies between the number of examinations received 
from the HSEE district coordinator and the number of examinations collected 
for return to the HSEE district coordinator; 

( 11) overseeing the collection of all pupil data as required to comply with 
sections 1204, 1205, and 1206 ofthe title 5 regulations; 
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(12) Subdivision (b)(12) provides: Within three working days of completion of 
site testing, the principal88 and the [HSEE] test site coordinator shall certify to 
the [HSEE] district coordinator that the test site has maintained the security 
and integrity of the examination, collected all data and information as 
required, and returned all test materials, answer documents, and other 
materials included as part of the [HSEE] in the manner and as otherwise 
required by the publisher. 

Prior law did not require the superintendent to annually designate an HSEE test site 
coordinator for each test site, nor did prior law specify the coordinator's duties. 
Therefore, staff finds that section 1210 (including subdivision (b)( 12)) constitutes a 
new program or higher level of service except that a teacher's time in administering 
the HSEE is not a new program or higher level of service, even if acting as the HSEE 
test site coordinator. 

Test delivery: Section 1212 requires school districts to deliver the booklets for the 
HSEE to the school test site no more than two working days before the test is to be 
administered. 89 Prior law did not require HSEE booklet delivery, nor specify its 
timing, so staff finds that section 1212 constitutes a new program or higher level of 
service. 

In summary, staff finds the following title 5 HSEE administration regulations 
constitute new programs or higher levels of service: 

• training a test administrator either by a test site or district coordinator(§§ 1200, 
121 0); 

• accurately identifying eligible pupils who take the HSEE through the use of 
photo-identification, positive recognition by the test administrator, or some 
equivalent means of identification(§ 1203); 

• maintaining a record of all pupils who participate in each test cycle of the HSEE, 
including the date each section was offered, the names of each pupil who took 
each section, the grade level of each pupil who took each section, and whether 
each pupil passed or did not pass the section or sections of the HSEE taken 
(§ 1205); 

88 The principal's activities may or may not be reimbursable, depending on whether 
the principal is acting as an HSEE district or test-site coordinator or test 
administrator. 
89 Section 1212 was non-substantively amended in May 2003 as follows: 

School districts shall deliver the booklets eeRtaiRiag tl=le 
EAglishllBRgHage arts seetieRs ef for the high school exit 
examination to the school test site no more than two working days 
before tfiat seetie11 the test is to be administered~ and sl=lall deliver tl=le 
seeklets eeAtaiaiRg tl=le mathematies seetien ef tae eJ<aminatien te 
tl=le seheel test site ae mere taan twa werking days aefere that 
seetien is te ee administered. 
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• maintaining in each pupil's permanent record and entering in it prior to the 
subsequent test cycle the following: the date the pupil took each section of the 
HSEE, and whether or not the pupil passed each section of the HSEE (§ 1206); 

• designating by the district superintendent, on or before July 1 of each year, a 
district employee as the HSEE district coordinator, and notifying the publisher of 
the HSEE of the identity and contact information of that individual(§ 1209); 

• designating annually by the district superintendent a HSEE test site coordinator 
for each test site (as defined) from among the employees of the school district 
who is to be available to the HSEE district coordinator to resolve issues that arise 
as a result of administration ofthe HSEE (§ 1210); 

• delivering HSEE booklets to the school test site no more than two working days 
before the test is to be administered (§ 1212). 

Staff also finds the HSEE district coordinator's duties listed in section 1209 and the 
HSEE test site coordinator's duties listed in section 1210 are new programs or higher 
levels of service. Although as discussed above, a teacher's time to perform these 
functions during the school day is not a new program or higher level of service. 

Test security/cheating (Cal. Code Regs., tit. 5, §§ 1211 & 1220.): Section 1211 
requires the HSEE test site coordinators to ensure that. strict supervision is maintained 
over each pupil taking the HSEE while in the testing room and during breaks. 
Subdivision (b) of section 1211 states that access to the HSEE materials is limited to 
pupils taking the exam and employees responsible for administration of the exam.90 

Subdivision (c) requires all HSEE district and test site coordinators to sign the HSEE 
Test Security Agreement set forth in subdivision (d). The Agreement set forth in 
subdivision (d) requires the coordinator to take necessary precautions to safeguard all 
tests and test materials by limiting access to persons in the district with a responsible, 
professional interest in the test's security. The Agreement also requires the 
coordinator to keep on file the names of persons having access to exam and test 
materials, and who will be required to sign the HSEE Test Security Affidavit (this is 
set forth in subd. (g), and is separate from the Agreement). The Agreement further 
requires coordinators to keep the tests and test materials in a secure, locked location, 
limiting access to those responsible for test security, except on actual testing dates. 
Subdivision (e) requires HSEE test site coordinators to deliver the exams and test 
materials only to those actually administering the exam on the date of testing and only 
on execution of the HSEE Test Security Affidavit. Subdivision (f) requires persons 
with access to the exam (including test site coordinators, test administrators, and test 
proctors)91 to acknowledge the limited purpose of their access to the test by signing 
the HSEE Test Security Affidavit. Subdivision (g) lists the content of the HSEE Test 

90 The May 2003 amendment to section 1211, subdivision (b) added, "and person's 
assigned by a nonpublic school to implement a pupil's IEPs." 
91 The May 2003 amendment to section 1211, subdivision (f) also added, "and 
persons assigned by a nonpublic school to implement the pupils' IEPs." 
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Security Affidavit,92 which prohibits the following: divulging the test contents, 
copying any part of the test, pennitting pupils to remove test materials from the test 
room, interfering with the independent work of any pupil taking the exam, and 
compromising the security of the test by any means, including those listed. The 
Affidavit requires keeping the test secure until it is distributed to pupils, and limiting 
examinee access to the test materials to the actual testing periods. 

Subdivision (h) states that all HSEE district and test site coordinators are responsible 
for inventory control and requires use of appropriate inventory control fonns to 
monitor and track test inventory. Subdivision (i) states that the security of the test 
materials delivered to the district is the sole responsibility of the district until the 
materials have been inventoried, accounted for, and delivered to the common or 
private carrier designated by the publisher. Subdivision G) states that once materials 
have been delivered to the district, secure transportation within the district is the 
responsibility of the district.93

•
94 

Subdivision (a) of section 122095 of the title 5 regulations requires having the HSEE 
marked "invalid" and not scoring it for any pupil who is found to have cheated or 
assisted others in cheating, or who has compromised the security of the HSEE. 
Subdivision (b) requires that the district notify each eligible pupil before 
administration of the HSEE of the consequences of cheating in subdivision (a). 

Prior law did not require security measures, including Security Agreements and 
Affidavits, for the HSEE. Therefore, because they are new requirements, staff finds 
the following test security regulations are new programs or higher levels of service 
within the meaning of article XIII B, section 6: 

92 Prior to the May 2003 amendment to section 1211, subdivision (g), this section 
required the affidavit to be "completed by each test administrator and test proctor." 
However, the more expansive list in subdivision (f), which included the test site 
coordinator, was in place in May 2003 and more specifically governs who is required 
to sign the affidavit. 
93 The May 2003 amendment merely clarified section 1211, subdivision (j), and 
added after the phrase "within a school district" the following: "including to non
public schools, (for students placed through the IEP process), court and community 
schools, and home and hospital care." 
94 The May 2003 amendment also added a subdivision (k), which prohibits 
administration of the HSEE to a pupil in a private home except by a test administrator 
who signs a security affidavit. Subdivision (k) allows classroom aides to assist in the 
administration of the test "under the supervision of a credentialed school district 
employee" provided that the aide signs a security affidavit and does not assist his or 
her own child. Staff makes no finding on California Code ofRegulations, title 5, 
section 1211, subdivision (k). 
95 Section 1220 was non-substantively amended in May 2003 to change the note. 
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• for HSEE test site coordinators to ensure that strict supervision is maintained over 
each pupil being administered the HSEE, both while in the testing room and 
during any breaks(§ 1211, subd. (a)); 

• limiting access to the HSEE to pupils taking it and employees responsible for its 
administration(§ 1211, subd. (b)); 

• having all HSEE district and test site coordinators sign the HSEE Test Security 
Agreement set forth in subdivision (d) of section 1211 of the title 5 regulations 
(§ 1211, subd. (c)); (this Agreement is different from the Test Security Affidavit); 

• abiding by the Test Security Agreement by limiting access to persons in the 
district with a responsible, professional interest in the test's security. The 
Agreement also requires the coordinator to keep on file the names of persons 
having access to exam and test materials, and who are required to sign the HSEE 
Test Security Affidavit, and requires coordinators to keep the tests and test 
materials in a secure, locked location, limiting access to those responsible for test 
security, except on actual testing dates(§ 1211, subd. (d)). 

• for HSEE test site coordinators to deliver the exams and test materials only to 
those actually administering the exam on the date of testing and only on execution 
of the HSEE Test Security Affidavit(§ 1211, subd. (e)); 

• for persons with access to the HSEE (including test site coordinators and test 
administrators, but not proctors), to acknowledge the limited purpose of their 
access to the test by signing the HSEE Test Security Affidavit in subdivision (g) 
(§ 1211, subd. (f)); 

• for HSEE district and test site coordinators to control inventory and use 
appropriate inventory control forms to monitor and track test inventory (§ 1211, 
subd. (h)); 

• take sole responsibility for the security of the test materials delivered to the 
district until the materials have been inventoried, accounted for, and delivered to 
the common or private carrier designated by the publisher(§ 1211, subd. (i)); 

• provide secure transportation within the district for test materials once they have 
been delivered to the district (§ 1211, subd. (j)); and 

• mark the test "invalid" and not score it for any pupil found to have cheated or 
assisted others in cheating, or who has compromised the security of the HSEE, 
and notifying each eligible pupil before administration of the HSEE of these 
consequences of cheating(§ 1220). 

Supplemental instruction (Ed. Code,§§ 60851, subd. (e) & 60853, subd. (a).): 
These sections,96 as added by the test claim legislation, provide in pertinent part: 

Supplemental instruction shall be provided to any pupil who does not 
demonstrate sufficient progress toward passing the high school exit 
examination. To the extent that school districts have aligned their curriculum 

96 Section 60851, subdivision (e) is now section 60851, subdivision (f). 

34 
Test Claim 00-TC-06 Final Staff Analysis 



with the state academic content standards adopted by the State Board of 
Education, the curriculum for supplemental instruction shall reflect those 
standards and shall be designed to assist the pupils to succeed on the high 
school exit examination. Nothing in this chapter shall be construed to 
require the provision of supplemental services using resources that are not 
regularly available to a school or school district, including summer school 
instruction provided pursuant to Section 37252. In no event shall any action 
taken as a result of this subdivision cause or require reimbursement by the 
Commission on State Mandates. [Emphasis added.) 

This statute requires school districts to provide supplemental instruction to pupils not 
making progress in passing the HSEE, but directs that it be within resources normally 
available to a school district. 

Regularly available and supplemental remedial resources are identified in section 
60853, subdivision (a), of the test claim statute as follows: 

In order to prepare pupils to succeed on the exit examination, a school district 
shall use regularly available resources and imy available supplemental 
remedial resources, including, but not limited to, funds available for 
programs established by Chapter 320 of the Statutes of 1998,97 Chapter 811 of 
the Statutes of 1997,98 Chapter 743 of the Statutes of 1998,99 and funds 
avail?ble for other similar supplemental remedial programs. [Emphasis 
added.] 

Claimant and DOF did not comment on supplemental instruction. Prior law did not 
require it for pupils not making progress toward passing the HSEE. 

These statutes only require providing supplemental services using resources that are 
regularly available to a school or school district, including summer school instruction 
provided pursuant to section 37252. 

In County of Los Angeles v. Commission on State Mandates, 100 a case about adding a 
training course for public safety officers, the court held that the test claim statute had 
"directed local law enforcement agencies to reallocate their training resources in a 
certain manner by mandating the inclusion of domestic violence training.''101 

Similarly, here the Legislature has required districts to reallocate existing, identified, 

97 After School Learning and Safe Neighborhoods Partnerships Program, Education 
Code section 8482 et. seq. 
98 Student Academic Partnership Program, Education Code section 99300 et. seq. 
99 This is mandatory summer school, Education Code section 37252.5, which the 
Commission found to be a reimbursable mandate in the Pupil Promotion and 
Retention test claim (98-TC-19). This provision sunset on January I, 2003. 
10° County of Los Angeles v. Commission on State Mandates, supra, 110 Cai.App.4th 
1176, 1194. 
101 Ibid. 
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supplemental or remedial instruction resources to prepare pupils to succeed on the 
HSEE. 

Therefore, staff finds that supplemental instruction, as set forth in Education Code, 
sections 60851, subdivision (e), and 60853, subdivision (a), as added by the test claim 
statute, is not a new program or higher level of service. 102 

Reporting data to the SPI/CDE (Ed. Code, § 60855, Cal. Code Regs., tit. 5, 
§§ 1207 & 1225.): Section 60855 of the test claim legislation requires the SPI to 
contract for a multiyear independent evaluation of the HSEE based on information 
gathered in field testing and annual administrations. Subdivision (a) specifies the 
information gathered will include: 

(I) analysis of pupil performance, broken down by grade level, gender, race 
or ethnicity, and subject matter of the examination, including trends that 
become apparent over time; 

(2) analysis of the exit examination's effects, if any, on college attendance, 
pupil retention, graduation, and dropout rates, including analysis of these 
effects on the population subgroups described in subdivision (b); 

(3) Analysis of whether the exit examination has or is likely to have 
differential effects, whether beneficial or detrimental, on population 
subgroups described in subdivision (b). 

Subdivisions (b) through (d) of section 60855 specify other requirements of the 
assessment. For example, subdivision (d) requires the independent evaluator to report 
to the Governor, Office of the Legislative Analyst, the SPI, the SBE, the Secretary for 
Education, and the chairs of the education policy committees in the Legislature in 
2000, 2002, and biennial reports by February 1 of even-numbered years following 
2002. 

Section 1207 of the title 5 regulations requires school districts to provide the 
publisher of the HSEE with the following information for each pupil tested "for 
purposes of the analyses required pursuant to Education Code Section 60855:" 

(I) date of birth, (2) grade level, (3) gender, (4) language fluency and home 
language, (5) special program participation, (6) participation in free or 
reduced priced meals, (7) enrolled in a school that qualifies for assistance 
under Title I of the Improving America's School Act of 1994, (8) testing 
accommodations, (9) handicapping condition or disability, ( 1 0) ethnicity, 
(II) district mobility, (12) parent education, (13) post-high school plans. 

Claimant contends that providing information, as requested by the SPI and 
independent evaluators, is a new program or higher level of service. 

102 Alternatively, if no new resources are required, the test claim statute should not 
result in higher costs. It merely redirects effort. In Department of Finance v. 
Commission on State Mandates, supra, 30 Cal. 4th 727, 747, the court found that costs 
incurred in complying with the test claim legislation did not entitle claimants to 
reimbursement because the state already provided funds to cover the expenses. 
Therefore, the test claim statutes also do not impose costs mandated by the state. 
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DOF commented that the information will be provided and collected as part of the 
testing process for the HSEE or is already provided through previously required data 
collections, and that costs associated with the data collections unique to the HSEE 
will be covered by the amount provided in the budget. Claimant disputed the 
adequacy of funding, which is analyzed below under issue 3. 

Section 60855 does not expressly require school districts to do anything. It imposes 
evaluation requirements on the SPI and the entity conducting the HSEE evaluation, so 
staff finds it is not a new program or higher level of service. 

However, section 1207 of the title 5 regulations does impose reporting requirements 
on school districts. Therefore, staff finds that providing HSEE data to the SPI or 
independent evaluators or the publisher is a new program or higher level of service. 
Specifically, staff finds that providing the following information on each pupil tested 
to a publisher or the SPI or an independent evaluator constitutes a new program or 
higher level of service: 

(I) date of birth; 
(2) grade level; 
(3) gender; 
(4) language fluency and home language; 
(5) special program participation; 
(6) participation in free or reduced priced meals; 
(7) enrolled in a school that qualifies for assistance under Title 1 of the 

Improving America's School Act of 1994; 
(8) testing accommodations; 
(9) handicapping condition or disability; 
( l 0) ethnicity; 
( ll) district mobility; 
( 12) parent education; and 
( 13) post-high school plans. 

Section 1225, subdivision (a) requires each school district to report to the CDE the 
number of examinations for each test cycle. 103 Subdivision (b) requires the district 
superintendent to certify the accuracy of the information submitted to CDE, and 
specifies that the report be filed with the SPI within 10 working days of completion of 
each test cycle in the school district. Prior law did not require districts to report the 
number of examinations or to certify the accuracy of information submitted to CDE. 
Therefore, staff finds that section 1225 constitutes a new program or higher level of 
service. 

Specifically, staff finds that reporting to the CDE the number of examinations for 
each test cycle within 10 working days of completion of each test cycle in the school 
district, and the district superintendent certifying the accuracy of this information 
submitted to CDE is a new program or higher level of service(§ 1225). 

103 Section 1225 was non-substantively amended in May 2003 to change the note. 
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Issue 2 Summary 

In summary, staff finds the following activities are new programs or higher levels of 
service within the meaning of article XIII B, section 6: 

• Adequate notice: notifying parents of transfer students who enroll after the 
first semester or quarter of the regular school tenn that, commencing with the 
2003-2004 school year, and each school year thereafter, each pupil completing 
lih grade will be required to successfully pass the HSEE. The notification 
shall include, at a minimum, the date of the HSEE, the requirements for 
passing the HSEE, and the consequences of not passing the HSEE, and that 
passing the HSEE is a condition of graduation (Ed. Code, § 60850, subds. 
(e)( 1) & (f)( I)); 

• Documentation of adequate notice: maintaining documentation that the 
parent or guardian of each pupil received written notification of the HSEE. 
(Cal. Code Regs., tit. 5, § 1208.); 

• Determining English language skills: detennining whether English-learning 
pupils possess sufficient English language skills at the time of the HSEE to be 
assessed with the HSEE (§ 1217.5); 

• HSEE administration: administration of the HSEE on SPI-designated dates 
to all pupils in grade I 0 beginning in the 2001-2002 school year, and 
subsequent administrations for students who do not pass until each section of 
the HSEE has been passed, and administration of the HSEE on SPI-designated 
dates to pupils in grade 9 only in the 2000-2001 school year who wish to take 
the HSEE (Ed. Code,§ 60851, subd. (a).), except a teacher's time 
administering the HSEE is not a new program or higher level of service. 
Administration is limited to the following activities specified in the 
regulations: 

• training a test administrator either by a test site or district coordinator 
as provided in the test publisher's manual.(§§ 1200, subd. (g) & 1210, 
subd. (b)(3)); 

• allowing pupils to have additional time to complete the HSEE within 
the test security limits provided in section 1211, but only if additional 
time is not specified in the pupil's IEP, and only if this activity is 
perfonned by a non-teacher certificated employee, such as a service 
credentialed staff. (§ 1215); 

• accurately identifying eligible pupils who take the HSEE through the 
use of photo-identification, positive recognition by the test 
administrator, or some equivalent means of identification(§ 1203); 

• maintaining a record of all pupils who participate in each test cycle of 
the HSEE, including the date each section was offered, the name and 
grade level of each pupil who took each section, and whether each 
pupil passed or did not pass the section or sections of the HSEE taken 
(§ 1205); 
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• maintaining in each pupil's permanent record and entering in it prior to 
the subsequent test cycle the following: the date the pupil took each 
section of the HSEE, and whether or not the pupil passed each section 
of the HSEE ( § 1206); 

• designation by the district superintendent, on or before July 1 of each 
year, of a district employee as the HSEE district coordinator, and 
notifying the publisher of the HSEE of the identity and contact 
information of that individual(§ 1209); 

• for the district coordinator and superintendent, within seven days of 
completion of the district testing, to certify to CDE that the district has 
maintained the security and integrity of the exam, collected all data 
and information as required, and returned all test materials, answer 
documents, and other materials included as part of the HSEE in the 
manner required by the publisher(§ 1209); and 

• designation annually by the district superintendent a HSEE test site 
coordinator for each test site (as defined) from among the employees 
of the school district who is to be available to the HSEE district 
coordinator to resolve issues that arise as a result of administration of 
the HSEE (§ 1210). 

• Also, the HSEE district coordinator's duties104 listed in section 1209 
and the HSEE test site coordinator's duties 105 Iisted in section 1210 

104 These duties are: (1) responding to inquiries of the publisher, (2) determining 
district and school HSEE test material needs, (3) overseeing acquisition and 
distribution of the HSEE, (4) maintaining security over the HSEE using the 
procedures in section 1211, ( 5) overseeing administration of the HSEE, 
(6) overseeing collection and return of test material and test data to the publisher, 
(7) assisting the publisher in resolving discrepancies in the test information and 
materials, (8) ensuring all exams and materials are received from school test sites no 
later than the close of the school day on the school day following administration of 
the HSEE, (9) ensuring all exams and materials received from school test sites have 
been placed in a secure district location by the end of the day following 
administration of those tests, (10) ensuring that all exams and materials are 
inventoried, packaged, and labeled in accordance with instructions from the publisher 
and ensuring the materials are ready for pick-up by the publisher no more than five 
working days following administration of either section in the district, (11) ensuring 
that the HSEE and test materials are retained in a secure, locked location in the 
unopened boxes in which they were received from the publisher from the time they 
are received in the district until the time of delivery to the test sites; (12) within seven 
days of completion of the district testing, certifying with the Superintendent to CDE 
that the district has maintained the security and integrity of the exam, collected all 
data and information as required, and returned all test materials, answer documents, 
and other materials included as part of the HSEE in the manner required by the 
publisher .. 
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(except for a teacher's time in administering the HSEE during the 
school day); and 

• delivery of HSEE booklets to the school test site no more than two 
working days before the test is to be administered(§ 1212) are new 
programs or higher levels of service. 

• Test security/cheating: Doing the following to maintain test security: 

• for HSEE test site coordinators to ensure that strict supervision is 
maintained over each pupil being administered the HSEE, both while 
in the testing room and during any breaks(§ 1211, subd. (a)); 

• limiting access to the HSEE to pupils taking it and employees 
responsible for its administration(§ 1211, subd. (b)); 

• having all HSEE district and test site coordinators sign the HSEE Test 
Security Agreement set forth in subdivision (d) of section 1211 ofthe 
title 5 regulations(§ 1211, subd. (c)); 

• abiding by the Test Security Agreement by limiting access to persons 
in the district with a responsible, professional interest in the test's 
security. The Agreement also requires the coordinator to keep on file 
the names of persons having access to exam and test materials, and 
who are required to sign the HSEE Test Security Affidavit, and 

105 These duties are: (I) determining site examination and test material needs; 
(2) arranging for test administration at the site; (3) training the test administrator(s) as 
provided in the test publisher's manual; (4) completing the Test Security Agreement 
and Test Security Affidavit prior to the receipt of test materials; (5) overseeing test 
security requirements, including collecting and filing all Test Security Affidavit 
forms from the test administrators and other site personnel involved with testing; 
(6) maintaining security over the examination and test data as required by section 
1211; (7) overseeing the acquisition of examinations from the school district and the 
distribution of examinations to the test administrator(s);_ (8) overseeing the 
administration of the HSEE to eligible pupils ... at the test site; (9) overseeing the 
collection and return of all testing materials to the HSEE district coordinator no later 
than the close of the school day on the school day following administration ofthe 
high school exit examination; (10) assisting the HSEE district coordinator and the test 
publisher in the resolution of any discrepancies between the number of examinations 
received from the HSEE district coordinator and the number of examinations 
collected for return to the HSEE district coordinator; (11) overseeing the collection of 
all pupil ... data as required to comply with sections 1204, 1205, and 1206 of the title 
5 regulations; ( 12) within three working days of completion of site testing, certifying 
with the principal to the HSEE district coordinator that the test site has maintained the 
security and integrity of the examination, collected all data and information as 
required, and returned all test materials, answer documents, and other materials 
included as part of the HSEE in the manner and as otherwise required by the e 
publisher. 
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requires coordinators to keep the tests and test materials in a secure, 
locked location, limiting access to those responsible for test security, 
except on actual testing dates(§ 1211, subd. (d)); 

• HSEE test site coordinators deliver the exams and test materials only 
to those actually administering the exam on the date of testing and 
only on execution of the HSEE Test Security Affidavit((§ 1211, subd. 
(e)); 

• for persons with access to the HSEE (including test site coordinators 
and test administrators) to acknowledge the limited purpose of their 
access to the test by signing the HSEE Test Security Affidavit set forth 
in subdivision (g)(§ 1211, subd. (f)); 

• HSEE district and test site coordinators control of inventory and use of 
appropriate inventory control forms to monitor and track test inventory 
(§ 1211, subd. (h)); 

• being responsible for the security of the test materials delivered to the 
district until the materials have been inventoried, accounted for, and 
delivered to the common or private carrier designated by the publisher 
(§ 1211, subd. (i)); 

• providing secure transportation within the district for test materials 
once they have been delivered to the district (§ 1211, subd. U)); and 

• marking the test "invalid" and not scoring it for any pupil found to 
have cheated or assisted others in cheating, or who has compromised 
the security of the HSEE, and notifying each eligible pupil before 
administration of the HSEE of these consequences of cheating ( § 
1220). 

• Reporting data to the SPI: providing HSEE data to the SPI or independent 
evaluators or the publisher is a new program or higher level of service. 
Specifically, providing the following information on each pupil tested: 
(1) date of birth, (2) grade level, (3) gender, (4) language fluency and home 
language, (5) special program participation, (6) participation in free or 
reduced priced meals, (7) enrolled in a school that qualifies for assistance 
under Title I ofthe Improving America's School Act of 1994, (8) testing 
accommodations, (9) handicapping condition or disability, (I 0) ethnicity, 
(II) district mobility, (12) parent education, (13) post-high school plans. 
( § 1207); and reporting to the CDE the number of examinations for each test 
cycle within I 0 working days of completion of each test cycle in the school 
district, and for the district superintendent to certify the accuracy of this 
information submitted to CDE (§ 1225) are new programs or higher levels of 
service. 

Staff also finds that all other test claim legislation is either not subject to article XIII 
B, section 6, or not a new program or higher level of service. 
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Issue 3: Does the test claim legislation impose "costs mandated by the 
state" within the meaning of Government Code sections 17514 and 
17556? 

In order for the activities listed above to impose a reimbursable, state mandated 
program under article XIII 8, section 6 of the California Constitution, two criteria 
must apply. First, the activities must impose costs mandated by the state. 106 Second, 
no statutory exceptions as listed in Government Code section 17556 can apply. 
Government Code section 17514 defines "costs mandated by the state" as follows: 

... any increased costs which a local agency or school district is 
required to incur after July I, 1980, as a result of any statute enacted 
on or after January 1, 1975, or any executive order implementing any 
statute enacted on or after January I, 1975, which mandates a new 
program or higher level of service of an existing program within the 
meaning of Section 6 of Article XIII 8 of the California Constitution. 

Claimant submitted a declaration in support of the contention that the test claim 
legislation results in increased costs for school districts. The Superintendent of the 
Trinity Union High School District declared on January 24, 200 I, that the 
Superintendent is informed and believes that prior to enactment of the test claim 
legislation, the Trinity Union High School District was not required to engage in the 
test claim activities. The claimant estimated it has incurred, or will incur, costs 
significantly in excess of $200. 107 

Costs mandated by the federal government: Government Code section 17556, 
subdivision (c),-precludes reimbursement for a local agency or school district if the 
test claim statute "implemented a federal law or regulation and resulted in costs 
mandated by the federal government, unless the statute or executive order mandates 
costs which exceed the mandate .... " Government Code section 17513 defines "costs 
mandated by the federal government" as: 

[A]ny increased costs incurred by a local agency or school district 
after January l, 1973, in order to comply with the requirements of a 
federal statute or regulation. "Costs mandated by the federal 
government" includes costs resulting from enactment of a state law or 
regulation where failure to enact that law or regulation to meet specific 
federal program or service requirements would result in substantial 
monetary penalties or loss of funds to public or private persons in the 
state. "Costs mandated by the federal government" does not include 
costs which are specifically reimbursed or funded by the federal or 

106 Lucia Mar Unified School Dis/., supra, 44 Ca\.3d 830, 835; Government Code 
section 17514. 
107 Declaration of Bob Lowden, Superintendent, Trinity Union High School District, 
January 24, 200 I. The current statutory standard is $1000 (Gov. Code, § 17564). 
Claimant estimated it would incur costs of more than $1000 in its March 13,2003 
declaration submitted with the test claim amendment. 
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state government or programs or services which may be implemented 
at the option of the state, local agency, or school district. 

As mentioned in the background, NCLB is a federal statute that, among other things, 
requires statewide annual assessments. As to NCLB and its predecessor, the 
Improving America's Schools Act of 1994, ("IASA") (Pub. Law I 03-82), staff finds 
that Government Code section 17556, subdivision (c) does not apply to this test 
claim. There is no evidence in the test claim statute, legislative history or record that 
the test claim statute was enacted to implement NCLB. In fact, the NCLB was 
enacted in 200 I, after the HSEE enactment in 2000. 

Even though NCLB requires annual assessments in math, reading, and by 2007-08, 
science (20 U .S.C. § 6311 (b )(3))(A)), and assessments of English proficiency 
(20 U.S. C. § 6311 (b )(7) ), they are not costs mandated by the federal government 
·because the HSEE statute required those activities first and not to implement NCLB. 

IASA, which predated the HSEE, also required assessments in math and reading 
(former 20 U.S.C. § 6311 (b)(3)) and also required assessments of English 
proficiency (former 20 U.S.C. § 6311 (b)(3)(F)(iii) & (b)(5)). As with NCLB, there 
is no evidence in the test claim statute, legislative history or record that the test claim 
statute was enacted to implement IASA. 

Furthermore, neither NCLB nor IASA constitute costs mandated by the federal 
government because their applicable requirements are merely conditions on federal 
funding that neither states nor school districts are required to accept. California is not 
required to participate in the federal grant programs ofNCLB (summarized above 
under background) or IASA (former 20 U.S.C. § 6311 (a)( I)). Therefore, even 
though an administration of the HSEE is used to comply with NCLB's assessment 
programs, such as calculating the Academic Performance Index for state 
accountability purposes and Adequate Yearly Progress, 108 NCLB is not a federal 
mandate. 

And finally, both NCLB (20 U.S.C. §§ 6575, 7371) and IASA (former 20 U.S.C. 
§ 6311 (f)) state they are not federal mandates "to direct, or control a State ... or 
school's specific instructional content, academic achievement standards and 
assessments, curriculum, or program of instruction." (20 U.S.C. § 6575.) 

Therefore, staff finds that Government Code section 17556, subdivision (c) does not 
apply to this test claim because the test claim legislation does not impose costs 
mandated by the federal government. 

Adequacy of funding: Government Code section 17556, subdivision (e), precludes 
reimbursement for a local agency or school district if: 

[t]he statute or executive order provides for offsetting savings to local 
agencies or school districts which result in no net costs to the local agencies or 
school districts, or includes additional revenue that was specifically intended 

108 <http://www .cde.ca.gov/statetests/cahseelbackground/info.html> [as of February 
2, 2004). 
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to fund the costs of the state mandate in an amount sufficient to fund the cost 
of the state mandate. [Emphasis added.] 

The issue is whether there is adequate additional revenue sufficient to fund the 
mandate. The test claim legislation includes the following: 

Funding for the administration of the exit examination shall be provided for in 
the annual Budget Act. The Superintendent of Public Instruction shall 
apportion funds appropriated for this purpose to enable school districts to 
meet the requirements of subdivisions (a), (b), and (c). The State Board of 
Education shall establish the amount of funding to be apportioned per test 
administered, based on a review of the cost per test. 109 

. 

Section 1225, subdivision (c) of the title 5 regulations states that the amount of 
funding to be apportioned to the district for the HSEE as follows: 

The amount of funding ... shall be equal to the product of the amount per 
administration established by the State Board of Education to enable school 
districts to meet the requirements of subdivisions (a), (b) and (c) of Education 
Code section 60851 times the number of tests administered to pupils ... in the 
school district as determined by the certification of the school district 
superintendent pursuant to subdivision (b). 

The 2003-04 state budget (Stats. 2003, ch. !57) appropriates $18,267,000 local 
assistance for the HSEE (Item 6110-113-0001, Schedule (5)), and from the federal 
trust fund, $1.1 million (Item 6110-113-0890, Schedule (3)), and another $1.8 million 
for exam workbooks (Item 6110-113-0890, Schedule (7)). The 2002-2003 budget 
(Stats. 2002, ch. 379) appropriated $18,267,000 local assistance for the HSEE (Item 
6110-113-0001, Schedule (6)). The 2001-2002 budget (Stats. 2001, ch. 106) 
appropriated $14,474,000 local assistance for the HSEE (Item 6110-113-0001, 
Schedule (6)). The 2000-2001 budget (Stats. 2000, ch. 52) appropriated $15.4 
million for local administration of the HSEE (Item 6110-113-0001, Schedule (f)). 

The state budgets for the past three years also state that the SBE shall annually 
establish the amount of funding apportioned to districts, and that the amount per test 
shall not be valid without the approval ofDOF. 110 

DOF argues that the activities in the test claim are fully funded in the budget. DOF's 
assertions, as stated above, are not supported by "documentary evidence· ... 
authenticated by declarations under ~enalty of perjury signed by persons who are 
authorized and competent to do so." 11 Staff relies on the law and the record as 
presented. 

109 Education Code section 60851, as added by Statutes 1999x, chapter l. 
110 This is in the 2003-2004 state budget (in Item 6110-113-0001, Schedule (5), 
Provision 7), the 2002-2003 state budget (in (Item 6110-113-0001, Schedule (6), 
Provision 9) and the 2001-2002 state budget (in Item 6110-113-0001, Schedule (6), 
Provision 1 0). 
111 California Code ofRegulations, title 2, section 1183.02, subdivision (c)(1). 
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Claimant refutes DOF's assertion. The CDE issued the California High School Exit 
Examination Apportionment Forms 112 to district and county superintendents, stating 
that each school district will receive $3 per pupil tested (not per subject tested) 
regardless of whether the pupil took one or both portions of the HSEE. Claimant 
argues that this amount is insufficient to cover the costs of test administration. 

Supporting claimant's position is a report analyzing the 1999-2000 state budget in 
which the Legislative Analyst's Office stated that other states that have implemented 
high school exit exams incur costs ranging from $5 to $20 per student each time the 
exam is administered. 113 The record, however, is silent as to how the HSEE 
otherwise compares with other states' high school exit examinations, and other states' 
eligible costs. 

The SBE apportions $3 per test administration, which is approved by DOF. 114 There 
is a rebuttable presumption that in doing so, both the SBE and DOF officially perform 
their duties, 115 and do so correctly. 116 Therefore, the claimant must rebut both 
presumptions by showing the nonexistence of the presumed fact: 117 the sufficiency of 
HSEE funding apportioned to school districts. 

Originally, claimant submitted three declarations in support of its claim, none of 
which could successfully rebut the presumption that $3 per administration is 
sufficient to fund the HSEE. In its February 2004 comments, however, claimant 
submits six declarations in support of its claim. All the declarations list the activities 
determined to be a new program or higher level of service in the draft staff analysis, 
and declare costs of $1 ,000 or more in excess of appropriations for performing those 
activities. 

The first declaration, from the Calistoga Joint Unified School District, states it will 
incur $1,735 performing the activities in Fiscal Year (FY) 2003-2004, but its total 

112 The 2002-2003 Apportionment Form is on the California Department of 
Education's website: <http://www.cde.ca.gov/statetests/cahsee/adminlapportionment 
/appinfo.pdf> [as of February 2, 2004]. 
113 Legislative Analyst's Office, Report to Joint Legislative Budget Committee, 
analysis of the 1999-2000 Budget Bill. <http://lao.ca.gov/analysis _1999/educationl 
education_depts2_anl99.html#_l_29> [as of February 2, 2004]. 
114 

As required by the 2003-2004 state budget (in Item 6110-113-0001, Schedule (5), 
Provision 7), the 2002-2003 state budget (in (Item 6110-113-0001, Schedule (6), 
Provision 9) and the 2001-2002 state budget (in Item 6110-113-000 I, Schedule (6), 
Provision 10). 
115 Evidence Code section 664. 
116 Taxara v. Gutierrez, supra, 114 Cal. App. 4th 945, 949. 
117 Evidence Code section 606. 
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"appropriation" will be $135. 118 Denair Unified School District's declaration states 
$2,954 costs for FY 2003-2004, and a total appropriation of $351 during the same 
period. 119 Similarly, the Grant Joint Union High School District declared $18,511.27 
costs for FY 2002-2003, but $8,028 in appropriations. 120 The Ripon Unified School 
District declared $3,286 in costs for FY 2003-2004, and $648 in appropriations. 121 

The Riverdale Joint Unified School District declared $2,997 in costs for FY 2002-
2003, versus $930 in appropriations. 122 And the Sierra Unified School District 
declared$ 3,390 in costs, in contrast to $648 in appropriations. 123 

The Commission must base its findings on substantial evidence in the record. 124 

... [S]ubstantial evidence has been defined in two ways: first, as 
evidence of ponderable legal significance ... reasonable in nature, 
credible, and of solid value [citation]; and second, as relevant evidence 
that a reasonable mind might accept as adequate to support a 
conclusion. 125 

The Commission's finding must be supported by 

... all relevant evidence in the entire record, considering both the 
evidence that supports the administrative decision and the evidence 
against it, in order to determine whether or not the agency decision is 
supported by "substantial evidence."126 

Given that the claimant's six declarations show that school districts incur more than 
$1 ,000 in costs in excess of their apportionments, staff finds that claimant has 
presented substantial evidence to successfully rebut the presumption of the 

118 Declaration of Sylvia Jiminez-Martinez, Counselor and District Test Coordinator, 
Calistoga Joint Unified School District, February 19, 2004. Claimants' declarations 
use the term "appropriation" rather than "apportionment." 
119 Declaration of Edward E. Parraz, Superintendent, Denair Unified School District, 
February 19, 2004. 
120 Declaration ofUve Dahmen, Coordinator of Testing and Assessment, Grant Joint 
Union High School District, February 18, 2004. 
121 Declaration of Lisa M. Boje, Director of Curriculum and Instruction, Ripon 
Unified School District, February 12, 2004. 
122 Declaration of Brooke Campbell, Assistant Principal, Riverdale Joint Unified 
School District, February 19, 2004. 
123 Declaration of A.J. Rempel, Director of Educational Services/Special Projects, 
Sierra Unified School District, February 13, 2004. 
124 Topanga Association for a Scenic Community v. County of Los Angeles (1974) 
II Cal. 3d 506, 515; Government Code section 17559, subdivision (b). 

125 Desmond v. County of Contra Costa (1993) 21 Cal. App. 4th 330,335. 

126 Ibid. 
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sufficiency of the $3 appropriation. No state agency has presented evidence to 
demonstrate the sufficiency of the appropriation or to rebut claimant's evidence. 

Based on the administrative record, staff finds that the HSEE funding apportioned to 
school districts is not sufficient to cover the costs ofHSEE administration. Any 
HSEE apportionments to school districts would be considered as offsets should the 
Commission approve this analysis. 

Therefore, staff finds that Government Code section 17556, subdivision (e) does not 
apply to the HSEE statutes because the statutes do not provide for offsetting savings 
to school districts that result in no net costs, nor do they include additional revenue 
specifically intended to fund the costs of the mandate in a sufficient amount. 

In summary, staff finds that the test claim legislation imposes costs mandated by the 
state within the meaning of Government Code sections 17514 and 17556. 

Conclusion 

Staff finds that the test claim legislation imposes a reimbursable state
mandated program on school districts within the meaning of article XIII 8, 
section 6 of the California Constitution and Government Code section 
17514 for school districts to perform the following activities: 

• Adequate notice: notifying parents of transfer students who enroll after the 
first semester or quarter of the regular school term that, commencing with the 
2003-04 school year, and each school year thereafter, each pupil completing 
12th grade will be required to successfully pass the HSEE. The notification 
shall include, at a minimum, the date of the HSEE, the requirements for 
passing the HSEE, and the consequences of not passing the HSEE, and that 
passing the HSEE is a condition of graduation (Ed. Code, § 60850, subds. 
(e)(l) & (f)(!).); 

• Documentation of adequate notice: maintaining documentation that the 
parent or guardian of each pupil received written notification of the HSEE 
(Cal. Code Regs., tit. 5, § 1208.); 

• Determining English language skills: determining whether English-learning 
pupils possess sufficient English language skills at the time of the HSEE to be 
assessed with the HSEE (§ 1217.5); 

• HSEE administration: administration of the HSEE on SPI-designated dates 
to all pupils in grade 10 beginning in the 2001-2002 school year, and 
subsequent administrations for students who do not pass until each section of 
the HSEE has been passed, and administration of the HSEE on SPI-designated 
dates to pupils in grade 9 only in the 2000-2001 school year who wish to take 
the HSEE (Ed. Code, § 60851, subd. (a).), except a teacher's time 
administering the HSEE is not a mandate. Administration is limited to the 
following activities specified in the regulations: 

• training a test administrator either by a test site or district coordinator 
as provided in the test publisher's manual.(§§ 1200, subd. (g) & 1210, 
subd. (b)(3)); 

47 
Test Claim 00-TC-06 Final Staff Analysis 



• allowing pupils to have additional time to complete the HSEE within 
the test security limits provided in section 1211, but only if additional 
time is not specified in the pupil's IEP, and only if this activity is 
performed by a non-teacher certificated employee, such as an 
employee holding a service credential.(§ 1215); 

• accurately identifying eligible pupils who take the HSEE through the 
use of photo-identification, positive recognition by the test 
administrator, or some equivalent means of identification(§ 1203); 

• maintaining a record of all pupils who participate in each test cycle of 
the HSEE, including the date each section was offered, the name and 
grade level of each pupil who took each section, and whether each 
pupil passed or did not pass the section or sections of the HSEE taken 
(§ 1205); 

• maintaining in each pupil's permanent record and entering in it prior to 
the subsequent test cycle the following: the date the pupil took each 
section of the HSEE, and whether or not the pupil passed each section 
of the HSEE (§ 1206); 

• designation by the district superintendent, on or before July I of each 
year, of a district employee as the HSEE district coordinator, and 
notifying the publisher of the HSEE of the identity and contact 
information of that individual(§ 1209); 

• for the district coordinator and superintendent, within seven days of 
completion of the district testing, to certify to CDE that the district has 
maintained the security and integrity of the exam, collected all data 
and information as required, and returned all test materials, answer 
documents, and other materials included as part of the HSEE in the 
manner required by the publisher(§ 1209); and 

• designation annually by the district superintendent a HSEE test site 
coordinator for each test site (as defined) from among the employees 
of the school district who is to be available to the HSEE district 
coordinator to resolve issues that arise as a result of administration of 
the HSEE (§ 1210). 

• Also, the HSEE district coordinator's duties 127 listed in section 1209 
and the HSEE test site coordinator's duties 128 listed in section 1210 

127 These duties are: (I) responding to inquiries of the publisher, (2) determining 
district and school HSEE test material needs, (3) overseeing acquisition and 
distribution of the HSEE, (4) maintaining security over the HSEE using the 
procedures in section 1211, (5) overseeing administration of the HSEE, 
(6) overseeing collection and return of test material and test data to the publisher, 
(7) assisting the publisher in resolving discrepancies in the test information and 
materials, (8) ensuring all exams and materials are received from school test sites no 
later than the close of the school day on the school day following administration of 
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(except for a teacher's time in administering the HSEE during the 
school day); and 

• delivery ofHSEE booklets to the school test site no more than two 
working days before the test is to be administered(§ 1212). 

the HSEE, (9) ensuring all exams and materials received from school test sites have 
been placed in a secure district location by the end of the day following 
administration of those tests, ( 1 0) ensuring that all exams and materials are 
inventoried, packaged, and labeled in accordance with instructions from the publisher 
and ensuring the materials are ready for pick-up by the publisher no more than five 
working days following administration of either section in the district, (11) ensuring 
that the HSEE and test materials are retained in a secure, locked location in the 
unopened boxes in which they were received from the publisher from the time they 
are received in the district until the time of delivery to the test sites; (12) within seven 
days of completion of the district testing, certifying with the Superintendent to CDE 
that the district has maintained the security and integrity of the exam, collected all 
data and information as required, and returned all test materials, answer documents, 
and other materials included as part of the HSEE in the manner required by the 
publisher. 
128 These duties are: (I) determining site examination and test material needs; (2) 
arranging for test administration at the site; (3) training the test administrator(s) as 
provided in the test publisher's manual; (4) completing the Test Security Agreement 
and Test Security Affidavit prior to the receipt oftest materials; (5) overseeing test 
security requirements, including coiiecting and filing ail Test Security Affidavit 
forms from the test administrators and other site personnel involved with testing; (6) 
maintaining security over the examination and test data as required by section 1211; 
(7) overseeing the acquisition of examinations from the school district and the 
distribution of examinations to the test administrator(s); (8) overseeing the 
administration of the HSEE to eligible pupils ... at the test site; (9) overseeing the 
collection and return of all testing materials to the HSEE district coordinator no later 
than the close of the school day on the school day following administration of the 
high school exit examination; (10) assisting the HSEE district coordinator and the test 
publisher in the resolution of any discrepancies between the number of examinations 
received from the HSEE district coordinator and the number of examinations 
collected for return to the HSEE district coordinator; (11) overseeing the collection of 
all pupil ... data as required to comply with sections 1204, 1205, and 1206 of the title 
5 regulations; (12) within three working days of completion of site testing, certifying 
with the principal to the HSEE district coordinator that the test site has maintained the 
security and integrity of the examination, collected all data and information as 
required, and returned all test materials, answer documents, and other materials 
included as part of the HSEE in the manner and as otherwise required by the 
publisher. 
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• Test security/cheating: Doing the following to maintain test security: 

• for HSEE test site coordinators to ensure that strict supervision is 
maintained over each pupil being administered the HSEE, both while 
in the testing room and during any breaks(§ 1211, subd. (a)); 

• limiting access to the HSEE to pupils taking it and employees 
responsible for its administration(§ 1211, subd. (b)); 

• having all HSEE district and test site coordinators sign the HSEE Test 
Security Agreement set forth in subdivision (d) of section 1211 ofthe 
title 5 regulations(§ 1211, subd. (c)); 

• abiding by the Test Security Agreement by limiting access to persons 
in the district with a responsible, professional interest in the test's 
security. The Agreement also requires the coordinator to keep on file 
the names of persons having access to exam and test materials, and 
who are required to sign the HSEE Test Security Affidavit, and 
requires coordinators to keep the tests and test materials in a secure, 
locked location, limiting access to those responsible for test security, 
except on actual testing dates(§ 1211, subd. (d)); 

• HSEE test site coordinators deliver the exams and test materials only 
to those actually administering the exam on the date of testing and 
only on execution of the HSEE Test Security Affidavit((§ 1211, subd. 
(e)); 

• for persons with access to the HSEE (including test site coordinators 
and test administrators) to acknowledge the limited purpose of their 
access to the test by signing the HSEE Test Security Affidavit set forth 
in subdivision (g) ( § 1211, subd. (f)); 

• HSEE district and test site coordinators control of inventory and use of 
appropriate inventory control forms to monitor and track test inventory 
(§ 1211, subd. (h)); 

• being responsible for the security of the test materials delivered to the 
district until the materials have been inventoried, accounted for, and 
delivered to the common or private carrier designated by the publisher 
(§ 1211, subd. (i)); 

• providing secure transportation within the district for test materials 
once they have been delivered to the district (§ 1211, subd. (j)); and 

• marking the test "invalid" and not scoring it for any pupil found to 
have cheated or assisted others in cheating, or who has compromised 
the security of the HSEE, and notifying each eligible pupil before 
administration of the HSEE ofthese consequences of cheating(§ 
1220). 

• Reporting data to the SPI: providing HSEE data to the SPI or independent 
evaluators or the publisher is a state mandate. Specifically, providing the 
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following information on each pupil tested: (1) date ofbirth, (2) grade level, 
(3) gender, (4) language fluency and home language, (5) special program 
participation, (6) participation in free or reduced priced meals, (7) enrolled in 
a school that qualifies for assistance under Title I of the Improving America's 
School Act of 1994, (8) testing accommodations, (9) handicapping condition 
or disability, (10) ethnicity, (11) district mobility, (12) parent education, (13) 
post-high school plans. (§ 1207); and reporting to the CDE the number of 
examinations for each test cycle within 10 working days of completion of 
each test cycle in the school district, and for the district superintendent to 
certify the accuracy of this information submitted to CDE ( § 1225). 

Staff finds that all other statutes and regulations in the test claim not expressly 
mentioned above are not reimbursable state-mandated programs within the meaning 
of article XIII B, section 6, and Governrnent Code section 17514. 

Recommendation 

Staff recommends that the Commission partially approve the test claim for the 
activities listed above. 
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TESTCL~EXECunvES~Y 

SUMMARY OF THE TEST CLAIM LEGISLATION 

Statutes of 1999, Chapter 1, enacted on March 29, 1999 and effective July 25, 2000 and 

Statutes of 1999, Chapter 135, enacted on July 19, 2000 and operative on January 1, 2001 (the 

test claim legislation) added and amendment portions of the Education Code. 1 Among other 

things, the test claim legislation requires: (1) The Superintendent of Public Instruction and the 

State Board of Education to develop the high school exit examination (HSEE); (2) The HSEE to 

be field-tested; (3) School districts, beginning with the 2001-02 school year, to offer the HSEE to 

all pupils in grade 1 0; ( 4) School districts to offer the HSEE to all pupils in grades I 0, II, or 12 

on the dates designated by the Superintendent of Public Instruction; (5) School districts to 

provide results of the HSEE to each pupil within eight weeks of the examination administration 

and in time for the pupil to take any section of the examination not passed at the next 

administration; (6) School. districts to restructure its academic curriculums, reducing available 

electives to any pupil who has not demonstrated the skills necessary to pass the HSEE, so·that the 

pupil can be provided supplemental instruction during the school year; and (7) school districts to 

provide information as required to the Superintendent of Public Instruction and independent 

evaluators. 

OVERVIEW OF MANDATES LAW 

For the Commission on State Mandates (Commission) to find that the test claim 

legislation imposes a reimbursable state mandated program, the legislation: (1) must be subject to 

article XIII B, section 6 of the California Constitution, or in other words, the legislation must 

1 Statutes of !999, Chapter 135 was enacted for Code maintenance and only made minor technical amendments to 
Education Code section 60855. 
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impose a "program" upon local governmental entities; (2). the "program" must be new, thus 

constituting a "new program," or it must create an increased or "higher level of service" over the 

former required level of service; and (3) the newly required program or increased level of service 

must be state mandated within the meaning of Government Code section 17514. 

QUESTIONS PRESENTED 

I. Does the Test Claim Legislation Impose a "Program" Upon School Districts Within 
the Meaning of the Article XIII B, Section 6 of the California Constitution by 
Requiring School Districts to Administer the High School Exit Examination? 

Short Answer: YES. The test claim legislation requires school districts to perform 

numerous activities associated with the administration of the high school exit 

examination. Public education in California is a peculiarly governmental function 

administered by local agencies as a service to the public. Furthermore, the test claim 

legislation only applies to public schools and as such imposes unique requirements upon 

school districts that do not apply generally to all residents and entities of the state. 

Therefore, these activities constitute a "program" within the meaning of article XIll B, 

section 6 of the California Constitution. 

2. Does the Test Claim Legislation Represent a "New Program" or a "Higher Level of 
Service" Within the Meaning of Article XIII B, Section 6 of the California 
Constitution by Requiring School Districts to Administer the High School Exit 
Examination? 

Short Answer: YES. The test claim legislation activities are m excess of the 

requirements outlined in prior law, which required school districts to administer several 

standardized tests. Prior law did not require school districts to administer the. high school 

exit examination. Therefore, the activities associated with administering the high school 

exit examination imposed upon school districts by the test claim legislation represents a 
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"new program" or "higher level of service" within the meaning of article XIII B, section 6 

of the California Constitution. 

3. Does the Test Claim Legislation Impose "Costs Mandated by the State" Upon 
School Districts Within the Meaning of Government Code Section 17514? 

Short Answer: YES. None of the "exceptions" listed in Government Code section 

17556 apply and state law was not enacted in response to any federal requirement. 

Therefore, the test claim legislation does impose costs mandated by the state upon school 

districts. 

CONCLUSION 

The following activities represent reimbursable state-mandated activities imposed upon 

school districts within the meaning of article XIII B, section 6 of the California Constitution and 

Government Code section 17514. 

A. Selected school districts must field test the high school exit examination (HSEE) 

according to the Superintendent of Public Instruction's directions; (Ed. Code, § 

60850, subd. (c).) 

B. Administration of the HSEE in the 2001~02 school year to all pupils in grade 10 and 

administration of any part of the HSEE to all pupils who were in grade I 0 in the 

2001-02 school year. until each section of the examination has been passed; (Ed. 

Code·,§ 60851, subd. (b).) 

C. Administration of the HSEE to all pupils in grades 10, 11, or 12 on the dates 

designated by the Superintendent of Public Instruction; (Ed. Code, § 60851, subd. 

(c).) 

Test Claim of Trinity Union High School District High School Exit Examination 

106 



D. Providing HSEE results to all pupils within eight weeks of administering the exam 

and providing HSEE results to. pupils that failed any portion of the exam in time for 

the pupil to re-take that portion of the exam at the next administration; (Ed. Code, § 

60851, subd. (d).) 

E. Meetings to discuss restructuring academic offerings to pupils who do not 

demonstrate the skills necessary to succeed on the HSEE; and (Ed. Code, § 60853, 

subd. (b).) 

F. Provide information as requested by the Superintendent of Public Instruction and 

independent evaluators. (Ed. Code, § 60855.) 

G. Training of school district staff regarding the administration of the HSEE; 

H. Modification of school district policies and procedures to reflect the requirements 

outlined in the test claim legislation; and 

I. Any additional activities identified as reimbursable during the Parameters and 

Guidelines phase . 
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TEST CLAIM ANALYSIS 

ANALYSIS 

Statutes of 1999, Chapter 1, enacted on March 29, 1999 and effective July 25, 2000 and 

Statutes of 1999, CI:tapter 135, enacted on July 19, 2000 and operative on January 1, 2001 (the 

test claim legislation) added and amended portions of the Education Code.2 Among other things, 

the test claim legislation requires: 

(I) The Superintendent of Public Instruction and the State Board of Education to develop 

the high school exit examination (HSEE); 

(2) The HSEE to be field-tested; 

(3) School districts, beginning with the 2001-02 school year .. to offer the HSEE to all 

. pupils iri grade 1 0; 

(4) School districts to offer the HSEE to all pupils in grades 10, 11, or 12 on the dates 

designated by the Superintendent of Public Instruction; 

(5) School districts to provide results of the HSEE to each pupil within eight weeks of the 

examination administration and in time for the pupil to take any section of the examination not 

passed at the next administration; 

(6) School districts to restructure its academic curriculums, reducing available electives to 

any pupil who has not demonstrated the skills necessary to pass the HSEE, so that the pupil can 

be provided supplemental instruction during the school year; and 

(7) School districts to provide information to the Superintendent of Public Instruction and 

independent evaluators as necessary. 

2 Chapter 135, Statutes of 1999 was enacted for Code maintenance and only made minor technical amendments to 
Education Code section 60855. 
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In order for a statute or executive order, which is the subject of a test claim, to impose a 

reimbursable state mandated program, the language: (I) must impose a program upon local 

governmental entities; (2) the program must be new, thus constituting a "new program," or it 

must create an increased or "higher level of service" over the former required level of service; 

and (3) the newly required program or increased level of service must be state mandated. 

The court has defined the term "program" to mean programs that carry out the 

governmental function of providing services to the public, or a law, which to implement a state 

policy, imposes unique requirements on local agencies or school districts that do not apply 

generally to all residents and entities in the state. To determine if a required program is "new" or 

imposes a "higher level of service," a comparison must be undertaken between the test claim 

legislation and the legal requirements in effect immediately before the enactment of the test claim 

legislation.3 To·determine if the new program or higher level of service is state mandated, a 

review of state and federal statutes, regulations, and case law must be undertaken. 4 

1. Does the Test Claim Legislation Impose a "Program" Upon School Districts Within 
the Meaning of the Article XIll B, Section 6 of the California Constitution by 
Requiring School Districts to Administer the High School Exit Examination? 

The test claim legislation added sections to the Education Code, which require school 

districts to perform the following activities: 

A. Selected school districts must field test the high school exit examination (HSEE) 

according to the Superintendent of Public Instruction's directiollS; (Ed. Code, § 

60850, subd. (c).) 

3 
County of Los Angeles v. State of California (1987) 43 Cal. 3d 46, 56; Carmel Valley Fire Protection Dist. v. Stale 

of California (1987) 190 Cai.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835. 
4 

City of Sacramento v. State of California (1990) 50 Cal.3d 51, 76; Hayes v. Commission on State Mandates (1992) 
11 Cal.App.4th 1564, 1594; Government Code sections 17513, 17556. 
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B. Administration of the HSEE in the 2001-02 school year to all pupils in grade 10 and 

administration of any part of the HSEE to all pupils who were in grade 1 0 in the 

2001-02 school year until each section of the examination has been passed; (Ed. 

Code,§ 60851, subd. (b).) 

C. Administration of the HSEE to all pupils in grades I 0, 11, or 12 on the dates 

designated by the Superintendent of Public Instruction; (Ed. Code, § 60851, subd. 

(c).) 

D. Providing HSEE results to all pupils within eight weeks of administering the exan1 

and providing HSEE results to pupils that failed any portion of the exam in time for 

the pupil to re-take that portion of the .exam at the next administration; (Ed. Code, § 

60851, subd (d).) 

E. Meetings to discuss restructuring academic offerings to pupils who do not 

demonstrate the skills necessary to succeed on the HSEE; and (Ed Code, § 60853, 

subd. (b).) 

F. Provide information as requested by the Superintendent of Public Instruction and 

independent evaluators. (Ed. Code,§ 60855.) 

The California Supreme Court in County of Los Angeles v. State of California, defined 

"program" as: 

"Programs that carry out the governmental function of providing services to the 
public, or laws which, to implement a state policy, impose unique requirements on 
local governments and do not apply generally to all residents and entities in the 
state."5 

5 County of Los Angeles, supra (1987) 43 Cal.3d 46, 56. 
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The California Appellate Court in Carmel Valley Fire Protection District v. State of California, 

found the following regarding the County of Los Angeles ''program" holding: 

"The [Supreme] Court concluded that the term 'program' has two alternative 
meanings: 'programs that carry out the governmental function of providing 
serv1ces to the public, or laws which, to implement a state policy, impose unique 
requirements on local governments and do not apply generally to all residents and 
entities in the state.' (Citation omitted.) [O]nly one ofthesefindings is necessary 
to trigger reimbursement."6 (Emphasis added.) 

The test claim legislation clearly passes both tests outlined by County of Los Angeles and 

reiterated in Carmel Valley. First, the test claim legislation requires school districts to administer 

the HSEE to public school students. Public education in California is a peculiarly governmental 

function administered by local agencies as a service to the public. Second, the test claim 

legislation only applies to public schools and as such imposes unique requirements upon school 

districts that do not apply generally to all residents and entities of the state. Therefore, 

administering the HSEE constitutes a "program" within the meaning of article XIII B, section 6 

of the California Constitution. 7 

2. Does the Test Claim Legislation Represent a "New Program" or a "Higher Level of 
Service" Within the Meaning of Article XIII B, Section 6 of the California 
Constitution by Requiring School Districts to Administer the High School Exit 
Examination? 

To determine if a required program is "new'.' or imposes a "higher level of service," a 

comparison must be undertaken between the test claim legislation and the legal requirements in 

effect immediately before the enactment of the test claim legislation. 8 

6 Carmel Valley Fire Protection Dist., supra (1987) 190 Cai.App.3d 521, 537. 
7 

Long Beach Unified School Dist, supra ( 1990) 225 Cai.App.3d 155, 172 (The court found that although numerous 
private schools exits, education in the state is considered a peculiarly governmental function and public education is 
administered by local agencies to provide a service to the public. Based on these fmdings, the court held that public 
education constitutes a "program" within the meaning of article XJJI B, section 6 of the California Constitution.) 
8 
Lucia Mar Unified School Dis/, supra ( 1988) 44 Cal. 3d 830, 835 (The court found legislation that shifts activities 

from the state to a local entity represents a new program especially w~en the local entity was not required to perform 
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Prior Law: Administering Standardized Tests to Pupils 

California has a long history of administering standardized examinations. The 

Standardized Testing and Reporting (STAR) test, the most recent addition ~o California's 

standardized testing requirements, has its roots in the 1959 Education Code. Since the 1950s, the 

Legislature has made numerous amendments to the Education Code related to standardized 

testing. In 1965, the Code required schools to administer fundamental skills tests to pupils in 

grades 1 and 2. Students in grades 2 through 8 are tested with the Stanford 9 in reading, written 

expression (language), spelling, and mathematics. Students in grades 9 through 11 are tested in 

reading, writing (language), mathematics, history-social science, and science. The questions for 

the STAR augmentation cover reading, writing, and mathematics in grades 2 through 11. The 

purpose of the STAR testing program is to help measure how well students are learning basic 

academic sldlls. As part of the STAR program, students are to be given additional test questions 

that match state-adopted content standards for reading, writing, and mathematics. 

The Golden State Examination (GSE) Program was established in 1983 to offer rigorous 

examinations in key academic subjects to students in grades 7-12 and to recognize students who 

demonstrate outstanding achievement on each examination. The GSE was reauthorized in 1991, 

and reenacted in 1995. The GSE recognizes students who achieve high honors, honors, and 

recognition levels of achievement on each examination. Students who meet or surpass these 

levels are recognized as Golden State Scholars. All Golden State Scholars receive ac~demic 

excellence awards from the state, and high honors and honors designees receive a gold insignia . 

that activity at the time the legislation was enacted. The court concluded that under these circumstances the activity 
is "new" insofar as the local entity is concerned.) 
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on their diplomas. Notice of success on the GSE becomes part of a student's permanent 

transcript, signifying high achievement to colleges, universities, and employers. 

The first Golden State Examinations, first-year algebra and geometry, were offered in 

1987; examinations are also now offered in U.S. history, economics, biology, chemistry, second-

year coordinated science, written composition, government/civics, reading/literature, high school 

mathematics, physics, and Spanish language. The examinations assess students' knowledge of 

these subjects and their application of that knowledge: Examinations include multiple-choice 

and written-response questions. The science examinations also include lab tasks. 

Although prior law requires school districts to administer certain standardized tests, prior 

law did not require school districts to administer a standardized test such as the HSEE. 

Current Requirements: The Test Claim Legislation9 . 

The test claim legislation added and amended several sections of the Education Code 

making the administration of the HSEE a requirement. The following activities are new or 

impose a higher level of service when compared to prior law. 

Test Claim Legislation Activity: Selected school districts must field test the high school 

exit examination (HSEE) according to the Superintendent of Public Instruction's directions. 

Education Code section 60850, subdivision (c), provides: 

"(c) The Superintendent of Public Instruction shall require that the examination be 
field tested before actual implementation to ensure that the examination is free 
from bias and that its content is valid and reliable."10 

9 The State Board of Education has proposed regulations for the high school exit examination (attached as Exhibit 
D). The Board proposes to add sections 1200-1216 to Title 5, Chapter 2, Division 1 of the California Code of 
Regulations. These proposed regulations may include additional reimbursable activities not claimed in this test 
claim. The claimant will amend the test claim filing to include any additional activities upon adoption of the Board's 
regulations. 
10 Education Code section 60850 is attached as Exhibit C. 
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Although prior law requires school districts to administer several different standardize4 

examinations, prior hi.w·did not require school districts to engage in field-testing of the HSEE. 

Therefore, the activities associated with field-testing the HSEE represent a new program imposed 

upon school districts within the meaning of article Xlll B, section 6 of the- California 

Constitution. 

Test Claim Legislation Activity: Administration of the HSEE in the 2001-02 school 

year to all pupils in grade 10 and administration of any part of the HSEE to all pupils who were 

in grade I 0 in the 2001-02 school year until each section of the examination has been passed. 

Education Code section 60851, subdivision (b), provides: 

"(b) A pupil may talce the high school exit examination in grade 9 beginning in the 
2000-01 school year. Each pupil shall talce the high school exit examination in 
grade 10 beginning in the 2001-02 school year and may talce the exariiiliation 
during each subsequent administration, until each section of the examination has 
been passed."11 

Although prior law requires school districts to administer several different standardized 

examinations, prior law did not require school districts to administer the HSEE to pupils in grade 

10 beginning in the 2001-02 school year and administer any part of the HSEE to all pupils who 

were in grade 10 in the 2001-02 school year until each section of the examination has been 

passed. Therefore, the activities associ~ted· with administering the HSEE to pupils in grade 10 

beginning in the_ 2001-02 school year represent a new program imposed upon school districts 

within the meaning of article XTII B, section 6 of the California Constitution. 

Test Claim Legislation Activity: Administration of the HSEE to all pupils in grades 10, 

11, oi: 12 on the dates designated by the Superintendent of Public Instruction. Education Code 

- section 60851, subdivision (c), provides: 
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"(c) The exit examination shall be offered in each public school and state special 
school that provides instruction in grades 1 0, 11, or 12, on the dates designated by 
the Superintendent of Public Instruction. An exit examination may not be 
administered on any date other than those designated by the Superintendent of 
Public Instruction as examination days or makeup days." 

Although prior law requires school districts to administer several different standardized 

examinations, prior law did not require school districts to administer the HSEE to pupils in 

grades 10, 11, or 12 on the dates designated by the Superintendent of Public Instruction. 

Therefore, the activities associated with administering the HSEE to pupils in grade 10, 11, or 12 

on the designated dates represent a new program imposed upon school districts within the 

meaning of article XIII B, section 6 of the California Constitution. 

!.' · Test Claim Legislation Activity: Providing HSEE results to all pupils within eight 

weeks of administering the exam and providing HSEE results to pupils that failed any portion of 

the exam in time for the pupil to re-take that portion of the exam at the next administration. 

Education Code section 60851, subdivision (d), provides: 

"(d) The results of the exit examination shall be provided to each pupil taking the 
examination within eight weeks of the examination administration and in time for 
the pupil to take any section of the examination not passed at the next 
administration. A pupil shall take again only those parts of the examination he or 
she has not previously passed and may not retake any portion of the exam that he 
or she has previously passed." 

Although prior law requires school districts to administer several different standardized 

examinations, prior law did not require school districts to provide HSEE results within eight 

weeks of administering the exam and in time for pupils that failed any portion of the exam tore-

take that portion of the exam at the next adritinistration. Therefore, the activities associated with 

e II Education Code section 60851 is attached as Exhibit C. 
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providing HSEE results represent a new program imposed upon school districts within the 

meaning of article XIII B, section 6 of the California Constitution. 

Test Claim Legislation Activity: Meetings to discuss restructuring academic offerings to 

pupils who do not demonstrate the skills necessary to succeed on the HSEE. Education Code 

section 60853, subdivision (b), provides: 

. "(b) It is the intent of the Legislature that a school district con.Sider restructuring 
its academic offerings reducing the electives available to any pupil who has not 
demonstrated the skills necessary to succeed on the exit examination, so that the 
pupil can be provided. supplemental instruction during the regularly scheduled 
academic year.'m 

Although prior law requires school districts to administer several different standardized 

examinations, prior law did not require school districts to meet to discuss restructuring academic 

offerings to pupils who do not demonstrate the skills necessary to succeed on the HSEE. 

Subdivision (b) clearly provides that it is the Legislature's intent that school districts consider 

restructuring academic offerings to pupils not demonstrating sufficient competency on the HSEE. 

Therefore, school district staff must, at a minimum, meet to discuss whether modifications to 

course offerings ·should be made for those pupils. Therefore, the activities associated with 

meeting to discuss restructuring academic offerings to pupils not demonstrating the skills 

necessary to succeed on the HSEE represent a new program imposed upon school districts within 

the meaning of article XIII B, section 6 of the California Constitution. 

Test Claim Legislation Activity: Provide information as requested by the 

Superintendent of Public Instruction and independent evaluators. Education Code section 60855 

provides: 

12 Education Code section 60853 is attached as Exhibit C. 
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"(a) By January 15, 2000, the Superintendent of Public Instruction shall contract 
for a multiyear independent evaluation of the high school exit examination that is 
established pursuant to this chapter. The evaluation shall be based on information 
gathered in field testing and annual administrations of the examination ... .''13 

Some of the information that must be provided to the Superintendent of Public Instruction 

and/or the independent evaluator includes analysis of: (1) pupil performance; (2) the 

exa.rrllnation's effects on college attendance; and (3) whether the examination has differential · 

effects on certain subgroups. In addition, evaluations must separately consider test results for a 

number of subgroups .. Although prior law requires school districts to administer several different 

standardized examinations, prior. law did not require school districts to provide information to the 

Superintendent of Public Instruction and independent evaluators on the HSEE results. Therefore, 

the ~tivities associated with providing information to the Superintendent of Public Instruction 

and independent evaluators represent a new program imposed upon school districts within the 

meanirig of article XIll B, section 6 of the California Constitution. 

3. Does the Test Claim Legislation Impose "Costs Mandated by the State" Upon 
School Districts Within the Meaning of Government Code Section 17514? 

None of the "exceptions" listed in Goverinnent Code section 17556 apply'4 and state law 

was not enacted in response to any federal requirement. Therefore, the test claim legislation does 

ii:npose costs mandated by the ·state upon school districts. 

13 Education Code section 60855 is attached as Exhibit C. 
14 

Government Code section 17556 provides several exceptions to reimbursement. Specifically, section 17556 
provides that the Commission shall not find costs mandated by the state if it concludes that the test claim legislation: 
(I} is issued in response to a specific request by a local govennnental entity; (2) implements a court mandate; (3) 
implements federal law; (4) can be financed through a fee or assesru:nent charged by a local governmental entity; (5) 
provides for offsetting savings that result in no net costs to local governmental entities or includes additional revenue 
specifically intended to fund the costs of the mandate in an amount sufficient to fund the mandate; (6) implements a 
ballot proposition; or (7) creates a new crime or infraction, eliminates a crime or infraction, or changed the penalty 
for a crime or infraction related to the enforcement of the crime ot infraction. 
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CONCLUSION 

The following activities represent reimbursable state-mandated activities imposed upon 

school districts within the meaning of article XIT1 B, section 6 of the California Constitution and 

Government Code section I75I4. 

A. Selected school districts must field test the high school exit examination (HSEE) 

according to the Superintendent of Public Instruction's directions; (Ed. Code, § 

60850, subd. (c).) 

B. Administration of the HSEE in the 200I-02 school year to all pupils in grade 10 and 

administration of any part of the HSEE to all pupils who were in grade 10 in the 

2001-02 school year until each section of the examination has been passed; (Ed. 

Code,§ 60851, subd. (b).) 

C. Administration of the HSEE to all pupils in grades I 0, II, or 12 on the dates 

designated by the Superintendent of Public Instruction; (Ed. Code, § 60851, subd. 

(c).) 

D. Providing HSEE results to all pupils within eight weeks of administering the exam 

and providing HSEE results to pupils that failed any portion of the exam in time for 

the pupil to re-talce that portion of the exam at the next administration; (Ed. Code, § 

60851, subd. (d).) 

E. Meetings to discuss restructuring academic offerings to pupils who do not 

demonstrate the skills necessary to succeed on the HSEE; and (Ed. Code, § 60853, 

subd. (b).) 

F. Provide information . as requested by the Superintendent of Public Instruction ru1d 

independent evaluators. (Ed. Code,§ 60855.) 
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G. Training of school district staff regarding the administration of the HSEE; 

H. Modification of school district policies and procedures to reflect the requirements 

outlined in the test claim legislation; and 

I. Any additional activities identified as reimbursable during the Parameters and 

Guidelines phase. 
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· AUTHORITY FOR THE TEST CLAIM 

The Commission on State Mandates has the authority pursuant to Government Code 

Section 17551, subdivision (a), to hear and decide a claim by a local agency or school district 

that the local agency or school district is entitled to reimbursement by the state for costs 

mandated by the state as required by article XITI B, section 6 of the California Constitution. 

Trinity Union High School District is a "school district" as defined in Government Code section 

17 519. This test claim is filed pursuant to Title 2, California Code of Regulations, section 1183. 

ESTIMATED COSTS RESULTING FROM THIS MANDATE 

It is estimated that Trinity Union High School District will incur costs in excess of 

$200.00 to comply with the requirements outlined in the High School Exit Examination Test 

Claim. 

APPROPRIATIONS 

Any funds appropriated by the test claim legislation will be identified as offsetting 

savings against claimed costs at the Parameters and Guidelines phase. 

CERTIFICATION 

I certify by my signature below that the statements made in this document are true and 

correct of my knowledge, and as to all other matters, I believe them to be true and correct based 

on information or belief. 

Executed on January 25, 2001 at Walnut Creek, California, by: 

Test Claim of Trinity Union High School District 

PAUL C. M1NNEY, ESQ 
Attorney for Mandated C st Systems, Inc. and 
Autl1orized Representative of Trinity Union High 
School District 
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A UTHORlZA TlON TO ACT AS RE'PRESENTATIVE
FORl"RINlTY ONION WGH SCHOOL DlSTlUCT'S TEST CLA.IM 

. BIGI:l SCiiOOL EXIT EXAMlNATlON 

I, Bob Lowden, hereby authorize Paul C. Milmey (or d~:signee) of the Law Office of 

Gi.ra:rd & Vins.on to act as tbe representAtive s.nd sole eonW:t ofTrinhy Union High School 

District in this Test Claim. All corresponde11Ce and communics.tions regarding tbisrTest Claim 

ehould be forwar~ed to: 

' 
'i:lated: Janua.ry.zf., 2001 

' . 

Paul C. Minney, J:l.sq. 
Oirarc &. Vinson 

1676 NQrtb Call.fomin-BoulevarC, Suite 4SO 
Walnut Creek, California, 94596 

Telephone: (925) i46-7660 
Facsimile: (925) 9~5·7995 

- 1.?~--
) 

BOB LOWDEN 
Supefuu:elldent 

_ Trinity Union Hig.ll School District 
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Trinity Union High School District 
321 Victory Lane, Box 1227 
Weaverville, California 96093 
Telephone: (530) 623-6104 
Facsimile: (530) 623-3418 

Paul C. Milll1ey, Esq. 
Girard & Vinson 
1676 North California Boulevard, Suite 450 
Walnut Creek, California, 94596 
Telephone: (925) 746-7660 
Facsimile: (925) 935-7995 

Attorney for Mandated Cost Systems, Inc. and 
Authorized Representative of Claimant, 
Trinity Union High School District 

BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

CSMNo. ___ _ 

In ReTest Claim: 
DECLARATION OF BOB LOWDEN 

Trinity Union High School District 

High School Exit Examination 

I, Bob Lowden, make the following declaration and statement. As Superintendent, I have 

knowledge of Trinity Union High School District's (claimant's) high school exit examination 

procedures and requirements. I am familiar with the provisions and requirements of Statutes of 

1999, Chapter I and Statutes of 1999, Chapter 135, which require school districts to perform the 
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following activities: 

1. Selected _school districts must field test the high school exit examination (HSEE) 

according to the Superintendent of Public Instruction's directions; (Ed. Code, § 

60850, subd. (c).) 

2. Administration of the HSEE in the 2001-02 school year to all pupils in grade 10 and 

administration of any part of the HSEE to all pupils who were in grade 10 in the 

2001-02 school year until each section of the examination has been passed; (Ed. 

Code, § 60851, subd. (b).) 

3. Administration of the HSEE to all pupils in grades 10, 11, or 12 on the dates 

designated by the Superintendent of Public Instruction; (Ed. Code, § 60851, subd. 

(c).) 

4. Providing HSEE results to all pupils within eight weeks of administering the exam 

and providing HSEE results to pupils that failed any portion of the exam in time for 

the pupil to re-take that portion of the exam at the next administration; (Ed. Code, § 

60851, subd. (d).) 

5. Meetings to discuss restructuring academic offerings to pupils who do not 

demonstrate the sldlls necessary to succeed on the HSEE; and (Ed. Code, § 60853, 

subd. (b).) 

6. Provide information as requested by the Superintendent of Public Instruction and 

independent evaluators. (Ed. Code,§ 60855.) 

I am informed and believe that before the test claim legislation, there was no 

responsibility for the claimant to engage in the activities set forth above. It is estimated that the 

claimant will/has incurred significantly more than $200.00 to implement these new activities 
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l'tU ..... IIU.,J 

maildat~d by tl;e State .forwhicb the claimant bas not beeXI n:irnburaad by any federnl, state, 01" 

local a~ney, and for wlliob it tanllOt otherwise obtain reilllbursemet~t. 

P.3 

I know the foregoing facts personally and if so required, I could testify to the statem.en~ 

mnde herein. 1 hereby de~lare wder penalty of perjury Wlder th~ laws of the State of Caliromia 

that the foregoing ia true imd correct except where stated ~o~.pon info1mation and belief and. where 

&o stated l declare tha.tl believe them to be tr\le. 

Executed on JanuarY'd 2001 in Weaverville, Califomia. . 

. ·. . r?DciJ<--
BOBLOWDEN 
S il.perintendent . 
Trinity Union Hi3h School District 
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Senate Bill No. 2 

CHAPTER I 

An act to amend Sections 37252. and 48980 of, to add Chapter 8 
(commencing with Section 60850) to Part 33 of, and to repeal Article 
2.5 (commencing with Section 51215) of Chapter 2 of Part 28 of, the 
Education Code, relating to education accountability, and making an 
appropriation therefor. 

(Approved by Governor Mnrch 29, 1999. Filed with 
Secretary of State March 29, 1999,) 

LEGISLATIVE COUNSEL'S DIGEST 

SB . 2, O'Connell. Educa~on accountability: high school exit 
examination. 

(I) Existing law requires the governing board of each school 
district maintaining any or all of grades 7 to 12, inclusive, to offer 
summer school instructional programs for pupils enrolled in those 
grades who were assessed as not meeting the district's adopted 
standards of proficiency in basic skills. Existing Jaw requires the 
summer school programs also to be offered to . pupils who were 
enrolled in grade 12 during the prior school year after the completion 
of grade 12, and upon the successful completion of the summer 
program, authorizes these pupils to be reassessed for purposes of 
meeting the district's standards of proficiency. 

This bill would instead require these school districts to .offer 
summer school instruction for pupils who do not demonstrate 
sufficient progress toward passing the exit examination required for 
high school graduation. The bill would delete the authorization .for 
the reassessment of pupils who were enrolled in grade 12 during the 
prior school year and successfully completed the summer program 
after the completion of grade 12. The bill would provide that these 
provisions become operative on January I, 2000. 

(2) Existing law requires the governing board of each school 
district maintaining a junior or senior high school to adopt standards 
of proficiency in basic skills for pupils and requires the governing 
board of each school district maintaining grade 6 or 8, or the 
equivalent, to adopt standards of proficiency in basic skills for pupils 
attending these grades. These standards are required to be directly 
related to the district's instructional program. and to include reading 
comprehension, writing, and computation skills, in the English 
language. Existing law requires the governing board of each school 
district to take appropriate steps to ensure that the progress towards . 
proficiency in basic skills is assessed in the English language during 
the regular instructional program at least once during the 4th 
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Ch. 1 -2-

through 6th grade, inclusive, once during the 7th through 9th grade, 
inclusive, and twice during the 1Oth through 11th grade, inclusive. 
Proficiency assessments are required to be used· to detennine 
whether pupils need additional assistance in basic skills and if so, the 
appropriate content and mode of any additional assistance. Existing 
law prohibits an English-speaking pupil or limited-English-proficient 
pupil from receiving a high school diploma unless he or she passes the 
English language proficiency · assessment nonnally required for 
graduation. If a pupil does not demonstrate sufficient progress 
toward mastery of basic skills to meet prescribed standards upon exit 
from the 6th, 8th, or 12th grade, whichever is appropriate, existing 
law authorizes the principal to· arrange a conference between the 
parent or guardian of the pupil and a certificated employee familiar 
with the pupil's progress to discuss the results of the individual pupil 
assessment and recommended actions to further the pupil's progress. 
Notices to pupils in grades 9 to 12, inclusive, are required to inform 
the parent or guardian that the pupil will not receive a high school 
diploma unless the prescribed standards are met. Instruction in basic 
skills is required to be provided for any pupil who does not 
demonstrate sufficient progress toward mastery of basic skills and 
continue until the pupil has ·been given numerous opportunities to 
achieve mastery. Existing law allows that instruction to be provided 
in summer school programs. Existing law prohibits a pupil who was 
enrolled in the 9th grade, or the equivalent thereof, from receiving 
a diploma of graduation from high school if he or she has not met the 
standards of proficiency in basic skills prescribed by the secondary 
school district governing board and the school district has developed 
and made available to the pupil· remedial instruction programs in 
basic skills for at least 2 consecutive sessions. 

This bill would make these provisions inoperative on July 31, 1999, 
and repeal the provisions on January I, 2000. 

(3) Existing law requires pupils to complete certain coursework 
as a condition to graduation from high school. Existing ·law, the 
Standardized Testing and Reporting Program, . requires ·school 
districts, charter schools, and county offices of education to 
administer to each of its pupils in grades 2 to II, inclusive, an 
achievement test. 

This bill would require the Superintendent of Public Instruction, 
with a High School Exit Examination Standards Panel established by 
the Superintendent of Public Instruction and with the approval of the 
State Board of Education, to develop a high school exit examination 
in language arts and mathematics in accordance with the stateWide 
academically rigorous content standards adopted by the State Board 

· of Education. The bill would require the State Board of Education to 
adopt a high school exit examination that is aligned with statewide 
academically rigorous content standards. Commencing with the 
2003-04 school year and each school year . thereafter, the bill would 
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require each pupil completing grade 12 to successfully complete the 
exit examination as a condition of receiving a diploma of graduation, 
thereby imposing a state-mandated local program. The bill would 
require the State Board of Education, in consultation with the 
Superintendent of Public Instruction, to study the appropriateness of 
other criteria by which pupils may demonstrate their competency 
and receive a diploma. 

This bill would impose a state-mandated local program by 
requiring that the exit examination be offered in each public school 
and state special school that provides instruction in grade 9, I 0, 1 I, or · 
12 on the dates designated by the Superintendent of Public 
Instruction, requiring that the results of the examination be returned 
to each pupil taking the test within 8 weeks of the administration of 
the exit examination, and requmng proviSIOn of supplemental 
instruction to any pupil who does not demonstrate sufficient progress 
toward passing of the examination. 

This bill would, notwithstanding any other provision of Jaw, require 
a school district to use regularly available resources, general funds 
appropriated for after school programs, the Student Academic 
Partnership Program, funds appropriated to prevent social 
promotion, and funds for other similar supplemental remedial 
programs to prepare pupils to succeed on the exit examination. To 
the extent this would permit expenditure of existing funds for 
purposes not currently authorized, it would make an appropriation. 

This bill would appropriate $2,000,000 from the Federal Trust 
Fund, from GOALS 2000 funds, to the Superintendent of Public 
Instruction for the purpose of developing the exit examination. The 
bill would also appropriate $250,000 from the General Fund to the 
Superintendent of Public Instruction to provide support services 
therefor. 

(4) Existing Jaw requires, at the beginning of the first semester or 
quarter of the regular school term, the governing board of each 
school district to notify the parent or guardian of its minor pupils 
regarding the right or responsibility of the parent or· guardian under 
certain provisions of Jaw. 

This bill would additionally require that notice to include notice 
that, commencing in the 2003-04 school year, and each school year 
thereafter, each pupil completing the 12th grade wi11 be required to 
successfully pass the high school exit examination, and would be 
required to include, at a minimum, the date of the examination, the 
requirements for passing the examination, and the consequences of 
not passing the examination and to inform parents and guardians that 
passing the examination is a condition of graduation, thereby 

· imposing a state-mandated local program. 
(5) The California Constitution requires the state to reimburse 

local agencies and school districts for certain costs mandated by the 
state. Statutory provisions establish procedures for making that 
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reimbursement, including the creation of a State Mandates Claims 
Fund to pay the costs of mandates that do not exceed $1,000,000 
statewide and other procedures for claims whose statewide costs 
exceed $1,000,000. 

This bill would provide that, if the Commission on. State Mandates 
detennines that the bill contains costs mandated by the state, 
reimbursement for those costs shall be made pursuant to these 
statutory provisions. 

Appropriation: yes. 

The people of the State of California do enact as follows: 

SECTION I. The Legislature finds and declares both of the 
following: 

(a) Local proficiency standards established pursuant to Section 
51215 of the Education Code are generally set below a high school 
level and are not . consistent with state · adopted academic content 
standards. 

(b) In order to significantly improve pupil achievement in high 
school and to ensure that pupils who graduate from high school can 
demonstrate grade level competency in reading, writing, and 
mathematics, the state must set higher standards for high school 
graduation. 

SEC. 2. Section 37252 of the Education Code is amended to read: 
37252. (a) The governing board of each district maintaining any 

.or all of grades 7 to 12, inclusive, shall offer summer school 
·instructional programs, using the amount computed pursuant to 
Section 42239, for pupils enrolled in grades 7 to 12, inclusive, who do 
not demonstrate sufficient progress toward passing the exit 
examination required for high school graduation pursuant to Chapter 
8 (commencing with Section 60850) of Part 33. Sufficient progress· 
shall be determined on the basis of either of the following: · 

(1} The results of the assessments administered pursuant to 
Article 4 (commencing with Section 60640) of Chapter 5 of Part 33 
and the minimum levels of proficiency recommended by the State 
Board of Education pursuant to Section 60648. 

(2) The pupils' grades and other indicators of academic 
achievement designated by the district. 

(b) The summer school programs shall also be offered to pupils 
who were enrolled in grade 12 during the prior school· year after the 
completion of. grade 12. 

(c) (!) For purposes of this section a pupil shall be considered to 
be enrolled in . a grade immediately upon completion of the 
preceding grade. 

(2} For purposes of this section a school district offering a 
year-round educational program may offer the summer school 
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instructional program authorized by this section during the 
intersessions of the year-round education program. 

(3) For the purposes of this section, pupils who do not possess 
sufficient English language skills to be assessed as set forth in Sections 
60850 and 60853, shall be considered pupils who do not demonstrate 
sufficient progress towards passing the exit examination required for 
high school graduation and shall receive supplemental instruction 
designed to assist the pupils succeed on the high school exit 
examination. 

SEC. 3. Section 48980 of the Education Code is amended to read: 
48980. (a) At the beginning of the first semester or quarter of the 

regular school term, the governing board of each school district ·Sha)l 
notify the parent or guardian of its minor pupils regarding the right 
or responsibility of the parent or guardian under Sections 35291, 
46014,48205,48207,48208,49403,49423,49451,49472,51240,and5!550 
and Chapter 2.3 (commencing with Section 32255) ofPart19. 

(b) The notification also shall advise the parent or guardian of the 
availability of individualized instruction as prescribed by Section 
48206.3, and of the program prescribed by Article ·9 (commencing 
with Section 49510) of Chapter 9. 

(c) The notification shall also advise the parents and guardians of 
all pupils attending a school within the district of the schedule of 
minimum days and pupil-free staff development days, and if any 
minimum or pupil-free staff development days are scheduled 
thereafter, the governing board shall notify parents and guardians of 
the affected pupils as early as possible, but not later than one month 
before the scheduled minimum or pupil-free day. 

(d) The notification also may advise the parent or guardian of the 
importance of investing for future college or university education for 
their children and of considering appropriate investment options 
including, but not limited to, United States Savings Bonds. 

(e) Commencing with the 2000-01 school year, and each school 
year thereafter, the notification shall advise the parent or guardian 
of the pupil that, commencing with the 2003-04· school year, and each 
school year thereafter, each pupil completing 12th grade will be 
required to successfully pass the high school exit examination 
administered pursuant to Chapter 8 (commencing with Section 
60850) of Part 33. The notification shall include, at a minimum, the 
date of the examination, the requirements for passing the 
examination, and shall inform the parents and guardians regarding 
the consequences of not passing the examination and shall inform 
parents and guardians that passing the examination is a condition of 
graduation .. 

(f) Each school district that elects to provide a fingerprinting 
progmm pursuant to Article I 0 (commencing with Section 32390) 
shall inform parents or guardians of the program as specified in 
Section 32390. 
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(g) Until July I. 1998, the notification shall also advise the parent 
or guardian of the availability of the employment-based school 
attendance options pursuant to subdivision (f) of Section 48204. 

(h) The notification shall also include a copy of the district's 
written policy on sexual harassment established pursuant to Section 
212.6, as it relates to pupils. 

(i) Commencing July I, 1998, the notification shall include a copy 
of the written policy of the school district adopted pursuant to Section 
5 I 870.5 regarding access by pupils to Internet and online sites. 

Gl The notification shall advise the parent or guardian of all 
current statutory attendance options and local attendance options 
available in the school district. That notification shall include all 
options for meeting residency requirements for school attendance, 
programmatic options offered within the local attendance areas, and 
any special programmatic options available on· both an interdistrict 
and intradistrict basis. That notification shall also include a 
description of all options, a description of the procedure for 
application for alternative attendance areas or programs, an 
application form from the district for requesting a change of 
attendance, ·and a description of the appeals process available, if any, 
for a parent or guardian denied a change of attendance. The 
notification shall also include an explanation of the current statutory 
attendance options including, but not limited to, those available 
under Section 35160.5, Chapter 5 (commencing with Section 46600) 
of Part 26, subdivision (f) of Section . 48204, and Article 1.5 
(commencing with Section 48209) of Chapter 2 of Part 27. The State 
Department of Education shall produce this portion of the 
notification and shall distribute it to all school districts. 

(k) It is the intent of the Legislature that the governing board of 
each school district annually review the enrollment options available 
to the pupils within their districts and that the school districts strive 
to make available enrollment options that meet the diverse needs, 
potential, and interests of California's pupils. 

(I) The notification shall advise the parent or guardian that no 
pupil may have his or her grade reduced or lose academic credit for 
any absence or absences excused pursuant to Section 48205 when 
missed assignments and tests. that can reasonably be provided are 
satisfactorily completed within a reasonable period of time, and shall 
include the full text of Section 48205. 

SEC. 4. Article 2.5 (commencing with Section 51215) of Chapter 
2 of Part 28 of the Education Code shall become inoperative on July 
31, 1999, and as of January I, 2000, is repealed. . 

SEC. 5. Chapter 8 (commencing with Section 60850) is added to 
Part 33 of the Education Code, to read: 
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CHAPTER 8. HIGH SCHOOL ExiT ExAMINATION 

60850. (a) The Superintendent of Public Instruction, with the 
approval of the State Board of Education, shall develop a high school 
exit examination in language arts and mathematics in accordance 
with the statewide academically rigorous content standards adopted 
by the State Board of Education pursuant to Section 60605. To 
facilitate the development of the examination, the superintendent 
shall review any existing high school subject matter examinations 
that are linked to, or can be aligned with, the statewide academically 
rigorous content standards for language arts and mathematics 
adopted by the State Board of Education. By October I, 2000, the 
State Board of Education shall adopt a high school exit examination 
that is aligned with statewide academically rigorous content 
standards. 

(b) The Superintendent of Public Instruction, with the approval 
of the State Board of Education, shall establish a High School Exit 
Examination Standards Panel to assist in the design and ·composition 
of the exit examination and to ensure that the examination is aligned 
with statewide academically rigorous content standards. Members of 
the panel shall include, but are not limited to, teachers, 
administrators, school board members, parents, and the general 
public. Members of the panel shall serve without compensation for 
a term of two years and shall be representative of the state's ethnic 
and cultural diversity and gender balance. The Superintendent shall 
also make the best effort to ensure representation of the state's 
diversity relative to urban, suburban, and rural areas. The State 
Department of Education shall provide staff to the panel. 

(c) The Superintendent of Public Instruction shall require that 
the examination be field tested before actual implementation to 
ensure that the examination is free from bias and that its content is 
valid and reliable. 

(d) Before the State Board of EdUcation adopts the exit 
examination, the Superintendent of Public Instruction shall submit 
the examination to the Statewide Pupil Assessment Review Panel 
established pursuant to Section 60606. The panel shall review all 
items or questions to ensure that the content of the examination 
complies with the requirements of Section 60614. 

(e) The exit examination prescribed in subdivision (a) shall 
conform to the following standards or it shall . not be required as a 
condition of graduation: 

(1) The examination may not be administered to a pupil who did 
not receive adequate notic~ as provided for in paragraph (1) of 
subdivision (f) regarding the tesl 

(2) The examination, regardless of federal financial participation, 
shall comply with Title VI of the Civil Rights Act (42 U.S.C. Sec. 2000d 
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et seq.), its implementing regulations (34 C.P.R. Part 100), and the 
Equal Educational Opportunities Act of 1974 (20 U.S~C. Sec. 1701). 

(3) The examination shall have instructional and curricular 
validity. 

(4) The examination shall be scored as a criterion referenced 
examination. 

(f) For purposes of this section, the following terms have the 
following meanings: 

(I) "Adequate notice" means that the pupil and his or her parent 
or guardian have received written notice, at the commencement of 
the pupil's 9th grade, and each year thereafter through the annual 
notification process established pursuant to Section 48980, or if a 
transfer pupil, at the time the pupil transfers. A pupil who has taken 
the exit examination in the lOth grade is deemed to have had 
"adequate notice" as defined in this paragraph. 

(2) "Curricular validity" means that the examination tests for 
content found in the instructional textbooks. For the purposes of this 
section, any textbook or other instructional material adopted 
pursuant to this code and consistent with the state's adopted 
curriculum frameworks shall be deemed to satisfy this definition. 

(3) "Instructional validity" means that the examination is 
consistent with what is expected to be taught. For the purposes of this 
section, instruction that is consistent with the state's adopted 

. curriculum frameworks for the subjects tested shall be deemed to 
satisfy this definition. 

(g) The examination shall be offered to individuals with 
exceptional needs, as defined in Section 56026, in accordance with 
paragraph (17) of subsection (a) of Section 1412 of Title 20 of the 
United States Code and Section 794 and following of Title 29 of the 
United States Code. Individuals with exceptional needs shall be 
administered the examination with appropriate accommodations, 
where necessary. 

(h) Nothing in this chapter shall prohibit a school district from 
requiring pupils to pass additional exit examinations approved by the 
governing board of the school district as a condition for graduation. 

60851. (a) Commencing with the 2003-04 school year and each 
school year thereafter, each pupil completing grade 12 shall 
successfully pass the exit examination as a condition of receiving a 
diploma of graduation or a condition of graduation from high school. 
Funding for the administration of the exit examination shall be 
provided for in the annual Budget Act The Superintendent of Public 
Instruction shall apportion funds appropriated for · this purpose to 
enable school districts to meet the requirements of subdivisions (a), 
(b), and (c). The State Board of Education shall establish the amount 
of funding to be apportioned per test administered, based on a review 
of the cost per test. 
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(b) A pupil may take the high school exit examination in grade 9 
beginning in the 2000-01 school year. Each pupil shall take the high 
school exit examination in grade I 0 beginning in the 2001-02 school 
year and may take the examination during each subsequent 
administration, until each section of the examination has been 
passed. 

(c) The exit examination shall be offered in each public school and 
state special school that provides instruction in grades I 0, II, or 12, 
on the dates designated by the Superintendent of Public Instruction. 
An exit examination may not be administered on any date other than 
those designated by the Superintendent of Public Instruction as 
examination days or makeup days. 

(d) The results of the exit examination shall be provided to each 
pupil taking the examination within eight weeks of the examination 
administration and in time for the pupil to take any section of the 
examination not passed at the next administration. A pupil shall .take 
again only those parts of the examination he or she has not previously 
passed and may not retake any portion of the exam that he or she has 
previously passed. . 

(e) Supplemental . instruction shall be provided to any pupil who 
does not demonstrate sufficient progress toward passing the exit 
examination. To the extent that school districts have aligned their 
curriculum with the state academic content standards adopted by the 
State Board of Education, the curriculum for supplemental 
instruction shall reflect those standards and shaH be designed to assist 
the pupils to succeed on the exit examination. Nothing in this chapter 
shall be construed to require the provision of supplemental services 
using resources that are not regularly available to a school . or school 
district, including summer school instruction provided pursuant to 
Section 37252. In no event shall any action taken as a result of this 
subdivision cause or require reimbursement by the Commission on 
State Mandates. Sufficient progress shall be determined on the basis 
of either of the following: 

(1) The results of the assessments administered 
Article 4 (commencing with Section 60640) of Chapter 
and the minimum levels of proficiency recommended 
Board of Education pursuant to Secticin 60648. 

pursuant to 
5 of Part 33 
by the State 

(2) The pupils' grades and other indicators · of academic 
achievement designated by the district. 

60852. Notwithstanding Section 60851, if a school district 
determines that a pupil does not possess sufficient English language 
skills to be assessed pursuant to Section 60850, the district may defer 
the requirement that the pupil pass the high school exit examination 
for a period of up to 24 calendar months of enrollment in the 
California public school system until the pupil has completed six 
months of instruction in reading, writing, and comprehension in the 
English language. Nothirig in this section shall be construed to allow 

rn 92 

134 



Ch. 1 -10-

any pupil to receive a diploma of graduation from high school without 
passing the exit examination, in English, prescribed by Section 60850. 

60853. (a) In order to prepare pupils to succeed on the exit 
examination, a school district shall use regularly available resources 
and any available supplemental remedial resources, including, but 
not limited to, funds available for programs established by Chapter 
320 of the Statutes of 1998, Chapter 811 of the Statutes of 1997, 
Chapter 743 of the Statutes of 1998, and funds available for other 
similar supplemental remedial programs. 

(b) It is the intent of the Legislature that a school district consider 
restructuring its academic offerings reducing the electives available 
to any pupil who has not demonstrated the skills necessary to succeed 
on the exit examination, so that the pupil can be provided 
supplemental instruction during the regularly scheduled academic 
year. 

(c) A school district should prepare pupils to succeed on the exit 
examination. In preparing pupils to succeed, school districts are 
encouraged to use existing resources to ensure that all pupils succeed. 
The state has created programs such as the Class Size Reduction 
Program, staff development programs, after school programs, and 
others, in addition to providing general purpose funding, in order to 
assist school districts in providing an education that will help all 
pupils succeed. 

60855. (a) By January 15, 2000, the Superintendent of Public 
Instruction shall contract for a multiyear independent evaluation of 
the high school exit examination that is established pursuant to this 
chapter. The evaluation shall be based upon information gathered in 
field testing and annual administrations of the examination and shall 
include all of the following: 

(!) Analysis of pupil performance, broken down by grade level, 
gender, race or ethnici ty, and subject matter of the examination, 
including any trends that become apparent over time. 

(2) Analysis of the exit· examination's effects, if any, on college 
attendance, pupil retention, graduation, and dropout rates, including 
analysis of· these effects on the population subgroups described in 
subdivision (b). 

(3) Analysis of whether the exit examination is likely to have, or 
has, differential effects, whether beneficial or detrimental, on 
population subgroups described in subdivision (b). 

(b) Evaluations conducted pursuant to this section shall 
separately consider test results for each of the following population 
subgroups, provided that information concerning individuals shall 
not be gathered or disclosed in the process of preparing this 
evaluation. 

(I) English language learners and non-English language learners. 
(2) lndi vi duals with exceptional needs and individuals without 

exceptional needs. 
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(3) Pupils that qualify for free or reduced price meals and are 
enrolled in schools that qualify for assistance under Title'- I of the 
Improving America's Schools Act of 1994 (P.L. I 03-382) and pupils 
that do not qualify for free or reduced price meals and are not . 
enrolled in schools that quality for assistance under Title I of the 
Improving America's Schools Act of 1994 (P.L. I 03"382) Act. 

(4) Any group of pupils that. has been determined by the 
independent evaluator to be differentially affected by the exit 
examination established pursuant to this chapter. 

(c) Evaluation reports shall include recommendations to improve 
the quality, fairness, validity, and reliability of the examination. The 
independent evaluator may also make recommendations for 
revisions in design, administration, scoring, processing, or use of the 
examination. 

(d) The independent evaluator shall report to the Governor, the 
Office of the Legislative Analyst, the Superintendent of Public 
Instruction, the State Board of Education, the Secretary for 
Education, and the chairs of the education policy committees in both 
houses of the Legislature, in accordance with the following schedule: "· · 

(1) Preliminary report on field testing by July l, 2000. · 
(2) First annual report by February I, 2002. 
(3) Regular biennial reports by February of even-numbered 

years following 2002. 
60856. After adoption and the initial administrations of the high 

school exit examination the State Board of Education, in consultation 
with the Superintendent of Public Instruction, shall study the 
appropriateness of other criteria by which high school pupils who are 
regarded as highly proficient but unable to pass the -high school exit 
examination may demonstrate their competency and receive a high 
school diploma. This criteria shall include, but is not limited to, an 
exemplary academic record as evidenced by transcripts and 
altemati ve tests of equal rigor in the academic areas covered by the 
high school exit examination. If the State Board of Education 
determines that other criteria are appropriate and do not undermine 
the intent of this chapter that all high school graduates demonstrate 
satisfactory academic proficiency, the board shall forward its 
recommendations tO the Legislature for enactment. 

SEC.· 6. The sum of two million two. hundred fifty thousand dollars 
($2,250,000) is hereby appropriated to the Superintendent of Public 
Instruction in accordance with the following schedule: 

(a) The sum of two million dollars ($2,000,000) is hereby 
appropriated from the· Federal Trust Fund, from GOALS 2000 funds, 
for the purpose of developing a high school exit examination 
pursuant to Section 60850 of the Education Code. 

(b) Tl1e sum of two hundred fifty thousand dollars ($250,000) is 
hereby appropriated from the General Fund to provide support 
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services related to the high school exit examination established 
pursuant to Section 60850 of the Education Code. 

SEC. 7. Sections I and 2 of the act adding this section shall become 
operative on January 1, 2000. 

SEC. 8. Notwithstanding Section 17610 of the Government Code, . 
if the Commission on State Mandates determines that this act 
contains costs mandated by the state, reimbursement to local 
agencies and school districts for those costs shall be made pursuant 

. to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of 
the Government Code. If the statewide cost of the claim for 
reimbursement does not exceed one million dollars ($1 ,000,000), 
reimbursement shall be made from the State Mandates Claims Fund. 

0 

rn 92 

137 



. 138 



Assembly Bill No. 2539 

CHAPTER 135 

An act to amend Sections 651, 680, 4112, 4982, 4998, 4998.2, 4998.5, 
4998.6, 6086.65, and 17537.11 of the Business and Professions Code, to 
amend Sections 1102.2, II 03, and 2924c of the Civil Code, to amend 
Sections 131.4, 703.140, and 704.115 of the Code of Civil Procedure, 
amend Sections 1201, 2210, 2502, 9528, and 9706 of the Commercial 
Code, to amend Sections 5222, 7236, 14000, 14030, 14030.1, 14035, 
J 4036, and 25207 of the Corporations Code, to amend Sections 1209, 
17210, 17284.5, 17620, 23812, 24255, 35012, 35160.5, 37252, 44225.6, 
44227. 44259, 44275.3, 44424, 47611.5, 47612.5, 51871.5, 54685.2, 54685.3, 
60200.2, 60855, 66293, and 81 J 49 of, to amend and renumber Section 
39006 of, and to amend and renumber the heading of Chapter 8 
(commencing with Section 60850) of Part 33 of Division 4 of Title 2 
of, the Education Code, to amend Section 8040 of the Elections Code, 
to amend Sections 243, 2040, 3021, 4065, and 5002 of the Family Code, 
to amend Section 18210 of the Financial Code, to amend Section 
55702 of the Food and Agricultural Code, to amend Sections 3540.1, 
7222, 15346.9, ·18935, 19827.3, 20395, 20397, 20677, 21070.5, 21071, 
21073.7, 21370, 21572, 22825.01, 22875, 31469.5, 51298, 53601, 53635, 
54985, 69915, 72114.2, and 91007 of the Government Code, to amend 
Sections 1357.50, 1368, 1368.04, 1370.4, 1374.32, 1386, 1507.3, 1596.7927, 
25390.4, 32121.7, 33333.6, 33334.17,, 44287, 51451, 104550, 104556, 
104557, li 2040, 115813, and 128375 of, and to amend and renumber 
Section 13933 of, the Health and Safety Code, to amend Sections 384, 
791.02, 1035, 1765.1' 1874.81, 10123.68, 10145.3, 10169, 10169.2, 
10176.61, 11629.92, and 12967 of, and to amend and renumber Sections 
1785.89, 10140, 10141, and 12698 of, the Insurance Code, to amend 
Sections 1174.5, 1777.5, 1777.7, 3762, 6394.5, 6429, 6434, and 6650 of the 
Labor Code, to amend Sections 273.84, 296.1, 487c, 666, 830.32, 1463, 
2962, 6129, 11166.3, 11170.6, 12000, and 13510 of the Penal Code, to 
amend Section 2357 of the Probate Code, to amend Section 12102 of 
the Public Contract Code, to amend Sections 27 I 5.5, 31164, and 42923 
of the Public Resources Code, to amend Sections 237, 2512, 2613, 6471, 
and 6472 of the Revenue and Taxation Code, to amend Sections 426, 
1666,5204,9980, 12808, 12815, 13377, 16020.1,21051,22511.56,34505.9, 
and 35790.1 of the Vehicle Code, to amend Sections 361.5, 727.3; 
727.31, 827, 1788, 1789.5, 9564, 14105.26, and 25002 of the Welfare and 
Institutions Code, and to amend Section 1 of Chapter 868 of the 
Statutes of 1998, and Section 7 of Chapter 84 of the Statutes of 1999, 
relating to maintenance of the codes. 

[Approved by Governor July 19, 2000. Filed wilh 
Secretnry of SUite July 19, 2000.] 
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LE!GTSLATIVBCOUNSEL'S DIGEST. 

AB 2539, Committee on Judiciary. Maintenance of the codes. 
Existing law directs . the Legislative Counsel to advise the 

Legislature from time to time as to legislation necessary to maintain 
the codes. 

This bill would restate existing provisions of law to effectuate the 
· recommendations made by the Legislative Counsel to the 
Legislature for consideration during 2000, and would not make any 
substantive change in the law. 

The people of the State of California do enact as follows: 

SECTION l. Section 651 of the Business and Professions Code is . 
amended to read: 

651. (a) It is unlawful for any person licensed under this division 
or under any initiative act referred to in this division to disseminate 
or cause to be disseminated any form of public communication 
containing a false, fraudulent, misleading, or deceptive statement, 
claim, or image for the purpose of or likely to induce', directly or 
indirectly, the rendering of professional services or furnishing of 
products in connection with the professional practice or business for 
which he or she is licensed. A "public communication" as used in this 
section includes, but is not limited to, communication by means of 
mail, television, radio, motion picture, newspaper, book, list or 
directory of healing arts practitioners, Internet, or other electronic 
communication. 

(b) A false, fraudulent, misleading, or deceptive statement, claim, 
or image includes a statement or claim that does any of the following: 

(I) Contains a misrepresentation of fact. 
(2) Is likely to mislead or deceive because of a failure to disclose 

material facts. 
(3) (A) Is intended or is likely to create false or unjustified 

expectations of favorable resulls, including the use of any photograph 
or other image that does not accurately depict the results of the 
procedure being advertised or that has been altered in any manner 
from the image of the actual subject depicted in the photograph or 
image. 

(B) Use of any photograph or other image of a model without 
clearly stating in a prominent location in easily readable type the fact 
that the photograph or image is of a model is a violation of subdivision 
(a). For purposes of this paragraph, a model is anyone other than an 
actual patient, who has undergone the procedure being advertised, 
of the licensee who is advertising for his or her services. 

(C) Use of any photograph or other image of an actual patient that 
depicts or purports to depict the results of any procedure, or presents 
"before" and "after" views of a patient, without specifying in a 
prominent location in easily readable type size what procedures 
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to, teacher observation, anecdotal records, norm referenced tests, 
and criterion referenced tests. 

(k) Provision for an annual program progress report and program 
evaluation by the Orange County Superintendent of Schools to be 
submitted to the State Department of Education. 

SEC. 50. Section 60200.2 of the Education Code is amended to 
read: 

60200.2. (a) In addition to the findings authorized under 
subparagraphs (A) and (B) of paragraph (5) of subdivision (c) of 
Section 60200, if the state board finds that the use of a commercial 
brand name, product, or corporate or company logo in an 
instructional material is authorized under a contract entered into 
under paragraph (3) of subdivision (a) of Section 35182.5 as added 
by Assembly Bill 117 of the 1999-2000 Regular Session, the state board 
may allow the use of that instructional material. 

(b) This section shall become operative only if Section 35182.5 as 
proposed by Assembly Bill 117 of the 1999-2000 Regular Session is 
enacted and takes effect. 

SEC. 51. The heading of Chapter 8 (commencing with Section 
60850) of Part 33 of Division 4 of Title 2 of the Education Code is 
am ended and ren urn bered to read: 

CHAPJ'ER 9. HIGH SCHOOL ExiT EXAMINATION 

SEC. 52. Section 60855 of the Education Code is amended to read: 
60855. (a) By January 15, 2000, the Superintendent of Public 

Instruction shall contract for a multiyear independent evaluation of 
the high school exit examination that is established pursuant to this 
chapter. The evaluation shall be based upon information gathered in 
field testing and annual administrations of the examination and shall 
include all of the following: 

(I) Analysis of pupil performance, broken down by grade level, 
gender, race or ethnicity, and subject matter of the examination, 
including any trends that become apparent over time. 

(2) Analysis of the exit examination's effects, if any, on college 
attendance, pupil retention, graduation, and dropout rates, including 
analysis of these ; effects on the population subgroups described in 
subdivision (b). · 

(3) Analysis of whether the exit examination is likely to have, or 
has, differential effects, whether beneficial or detrimental, on 
population subgroups described in subdivision (b). 

(b) Evaluations conducted pursuant to this section shall 
separately consider test results for each of the following population 
subgroups, provided that information concerning individuals shall 
not be gathered or disclosed in the process of preparing this 
evaluation. 

(I) English language learners and non-English language learners. 
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(2) Individuals with exceptional needs and individuals without 
exceptional needs. 

· (3) Pupils that qualify for free or reduced price meals and are 
enrolled in schools that qualify for· assistance under Title I of the . 
Improving America's Schools Act of 1994 (P.L. I 03-382) and pupils 
that do not qualify for free or reduced price meals and are not 
enrolled in schools that qualify for assistance under Title I of the 
Improving America's Schools Act of 1994 (P.L. 103-382). 

(4) Any group of pupils ·that has been determined by the 
independent evaluator to be differentially affected by the exit 
examination established pursuant to this chapter. 

(c) Evaluation reports shall include recommendations to improve 
the quality, fairness, validity; and reliability of the examination. The 
independent evaluator may also make recommendations for 
revisions in design, administration, scoring, processing, or use of the 
examination. 

(d) The independent evaluator shall ·report to the Governor, the 
Office of the Legislative Analyst, the Superintendent of Public 
Instruction, the State Board of Education, the Secretary for 
Education, and the chairs of the education policy committees in both 
houses of the Legislature, in accordance with the following schedule: 

(I) Preliminary report on· field testing by ~uly I, 2000. 
(2) First annual report by February I, 2002. 
(3) Regular biennial reports by February 1 of even-numbered 

years following 2002. 
SEC. 53. Section 66293 of the Education Code is amended to read: 
66293. The California Postsecondary Education Commission shall 

report to the Legislature and Governor on the representation and 
utilization of ethnic minorities and women among academic, 
administrative, and other employees at the community colleges, the 
California State University, and the University of California, pursuant 
to Section 66903.3. 

SEC. 54. Section 81149 of the Education Code is amended to read: 
81149. (a) Notwithstanding any provision of Jaw, a community 

college district may acquire for use any facility previously used 'by the 
United States military and closed as a result of action by the federal 
Defense Base Closure and Realignment Commission, or purchase 
any offsite building constructed prior to January 1, 1998 that meets 
the structural requirements of · the 1976 Uniform Building Code, or 
subsequent additions to that code, but that does not meet the 
requirements of Section 81130, for use as a school building, as defmed 
in Section 81130.5, if the governing board of the district finds that all 
of the following conditions have been met 

(1) A structural engineer has inspected the building or facility and 
submitted a report to the governing board of the community college 
district that certifies that the building or facility is in substantial 
compliance with the requirements of this article, or describes in 
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EDUCATION CODE 
SECTION 60850-60856 

60850. (a) The Superintendent of Public Instruction, with the 
approval of the State Board of Education, shall develop a high school 
exit examination in language arts and mathematics in accordance with 
the statewide academically rigorous content standards adopted by the 
State Board of Education pursuant to Section 60605. To facilitate 
the development of the examination, the superintendent shall review 
any existing high school subject matter examinations that are linked 
to, or can be aligned ~ith, the statewide academically rigorous 
content standards for language arts and mathematics adopted by the 
State Board of Education. By October 1, 2000, the State Board of 
Education shall adopt a high school exit examination that is aligned 
with statewide academically rigorous content standards. 

(b) The Superintendent of Public Instruction, with the approval of 
the State Board of Education, shall establish a High School Exit 
Examination Standards Panel to assist in the design and composition 
of the exit examination and to ensure that the examination is aligned 
with statewide academically rigorous content standards. Members of 
the panel shall include, but are not limited to, teachers, 
administrators, school board .members, parents, and the general 
public. Members of the panel shall serve without compensation for a 
term of two years and shall be representative of the state's ethnic 
and cultural diversity and gender balance. The Superintendent shall 
also make the best effort to ensure representation of the state's 
diversity relative to urban, suburban, and rural areas. The State 
Department of Education shall provide staff to the panel. 

(c) The Superintendent of Public Instruction shall require that 
the examination be field tested before actual implementation to 
ensure that the examination is free from bias and that its content is 
valid and reliable. 

(d) Before the State Board of Education adopts the exit 
examination, the Superintendent of Public Instruction shall submit 
the examination to the Statewide Pupil Assessment Review Panel 
established pursuant to Section 60606. The panel shall review all 
items or questions to ensure that the content of the examination 
complies with the'requirements of Section 60614. 

(e) The exit examination prescribed in subdivision (a) shall 
conform to the following standards or it shall not be required as a 
condition of graduation: 

(1) The examination may not be administered to a pupil who did not 
receive adequate notice as provided for in paragraph (1) of 
subdivision (f) regarding the test. 

(2) The examination, regardless of federal financial 
participation, shall comply with Title VI of the Civil Rights Act (42 
u.s.c. Sec. 2000d et seq.), its implementing regulations (34 C.F.R. 
Part 100) , and the Equal Educational Opportunities Act of 1974 (20 
u.s.C. Sec. 1701). 

(3) The examination shall have instructional.and curricular 
validity. 

(4) The examination shall be scored as a criterion referenced 
examination. 

(f) For purposes of this section, the following terms have the 
following meanings: 

(l) "Adequate notice" means that the pupil and his or her pa·rent 
or guardian have received written notice, at the commencement of the 
pupil's 9th grade, and each year thereafter through the annual 
notification process established pursuant to Section 48980, or if a 

144 

Page I of4 

http :1/www .leginfo .cagov .. ./ displaycode?section=edc&group=6000 1-61 OOO&file=608 50-6085 1/25/01 



CA Codes (edc:60850-60856) 

transfer pupil, at the time the pupil transfers. A pupil who has 
taken the exit examination in the lOth grade is deemed to have had 
"adequate notice" as defined in this paragraph. 

(2) "Curricular validity" means that the examination tests for 
content found in the instructional textbooks. For the purposes of 
this section, any textbook or other instructional material adopted 
pursuant to this code and consistent with the state's adopted 
curriculum frameworks shall be deemed to satisfy this definition. 

(3) "Instructional validity" means that the examination is 
consistent with what is expected to be taught. For the purposes of 
this section, instruction that is consist~nt with the state's adopted 
curriculum frameworks for the subjects tested shall be deemed to 
satisfy this definition. 

(g) The examination shall be offered to individuals with 
exceptional needs, as defined in Section 56026, in accordance with 
paragraph (17) of subsection (a) of Section 1412 of Title 20 of the 
Unit.ed States Code and Section 794 and following of Title 29 of the 
United States Code. Individuals with exceptional needs shall be 
administered the examination with appropriate accommodations, where. 
necessary. 

(h) Nothing in this chapter shall prohibit a school district from 
requiring pupils to pass additional exit examinations approved by the 
governing board of the school district as a condition for 
graduation. 

60851. (a) Commencing with the 2003-04 school year and each school 
year thereafter, each pupil completing grade 12 shall successfully 
pass the exit examination as a condition of receiving a diploma of 
graduation or a condition of graduation from high school. Funding 
for the administration of the exit examination ·shall be provided for 
in the annual Budget Act. The Superintendent of Public Instruction 
shall apportion funds appropriated for this purpose to enable school 
districts to meet the requirements of subdivisions (a), (b), .and (c) . 

The State Board of Educ"ation shall establish the amount of funding 
to be apportioned per test administered, based on a review of the 
cost per test. · 

(b) A pupil may take the high school exit examination in grade 9 
beginning in the 2000-01 school year. Each pupil shall take the high 
school exit examination in grade 10 beginning in the 2001-02 school 
year and may take the examination during each subsequent 
administration, until each section of the examination has been 
passed. 

(c) The exit examination shall be offered in each public school 
and state special school that provides instruction in grades 10, 11, 
or 12, on the dates designated by the Superintendent of Public 
Instruction. An exit examination may not be administered on any date 
other than those designated by the Superintendent of Public 
Instruction as examination days or makeup days. 

(d) The results of the exit examination shall be provided to each 
pupil taking the examination within eight weeks of the examination 
administration and in time for the pupil to take any section of the 
examination not passed at the next administration. A pupil shall 
take again only those parts of the examination he or she has not 
previously passed and may not retake any portion of the exam that he 
or she has previously passed. 

(e) Supplemental instruction shall be provided to any pupil who 
does not demonstrate sufficient progress toward passing the exit 
examination. To the extent that school districts have aligned their 
curriculum with the state academic content standards adopted by the 
State Board of Education, the curriculum for supplemental instruction 
shall reflect those standards and shall be designed to assist the 
pupils to succeed on the exit examination. Nothing in this chapter 
shall be construed to require the provision of supplemental services 
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using resources that are not regularly available to a school or 
school district, including summer school instruction provided 
pursuant to Section 37252. In no event shall any action taken as a 
result of this subdivision cause or require reimbursement by the 
Commission on State Mandates. Sufficient progress shall be 
determined on the basis of either of the following: 

(1) The results of the assessments administered pursuant to 
Article 4 (commencing with Section 60640) of Chapter 5 of Part 33 and 
the minimum levels of proficiency recommended by the State Board of 
Education pursuant to Section 60648. 

(2) The pupils' grades and other indicators of academic 
achievement designated by the district. 

60852. Notwithstanding Section 60851, if a school district 
determines that a pupil does not possess sufficient English language 
skills to be assessed pursuant to Section 60850, the district may 
defer the requirement that the pupil pass the high school exit 
examination for a period of up to 24 calendar months of enrollment in 
the California public school system until the pupil has completed 
six months of instruction in reading, writing, and comprehension in 
the English language. Nothing in this section shall be construed to 
allow any pupil to receive a diploma of graduation from high school 
without passing the exit examination, in English, prescribed by 
Section 60850. 

60853. (a) In order to prepare pupils to succeed on the exit 
examination, a school district shall use regularly_available 
resources and any available supplemental remedial resources, 
including, but not limited to, funds available for programs 
established by Chapter 320 of the Statutes of 1998; Chapter 811 of 
the Statutes of 1997, Chapter 743 of the Statutes of 1998, and funds 
available-for other similar supplemental remedial programs. 

(b) It is the intent of the Legislature that a school district 
consider restructuring its academic offerings reducing the electives 
available to any pupil who has not demonstrated the skills necessary 
to succeed on the exit examination, so that the pupil can be provided 
supplemental instruction during the regularly scheduled academic 

·year. 
(c) A school district should prepare pupils to succeed on the exit 

examination. In preparing pupils to succeed, school districts are 
encouraged to use existing resources to ensure. that all pupils 

·succeed. The state has created programs such as the Class Size 
Reduction Program, staff development programs, after school programs, 
and others, in addition to providing general purpose funding, in 
order to assist school districts in providing an education that will 
help all pupils succeed. 

60855. (a) By January 15, 2000, the Superintendent of Public 
Instruction shall contract for a multiyear independent evaluation of 
the high school exit examination that is established pursuant to this 
chapter. The evaluation shall be based upon information gathered in 
field testing and annual administrations of the examination and 
shall include all of the following: 

(1) Analysis of pupil performance, broken'down by grade level, 
gender, race or ethnicity, and subject matter of the examination, 
including any trends that become apparent over time. 

(2) Analysis of the exit examination's effects, if any, on· college 
attendance, pupil retention, graduation, and dropout rates, 
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including analysis of these effects on the population subgroups 
described in subdivision (b) . 

(3) Analysis of whether the exit examination is likely to have, or 
has, differential effects, whether beneficial or detrimental, on· 
population subgroups described in subdivision (b) . 

(b) Evaluations conducted pursuant to this section shall 
separately consider test results for each of the following population 
subgroups, provided that information concerning individuals shall 
not be gathered or disclosed in the process of preparing this 
evaluation. 

(1) English language learners and non-English language learners. 
(2) Individuals with exceptional needs and individuals without 

exceptional needs. 
(3) Pupils that qualify for free or reduced price meals and are 

enrolled in schools that qualify for assistance under Title 1 of the 
Improving America's Schools Act of 1994 (P.L. 103-382) and pupils 
that do not qualify for free or reduced price meals and are not 
enrolled in schools that qualify for assistance under Title 1 of ·the 
Improving America's Schools Act of 1994 (P.L. 103-382). 

(4) Any group of pupils that has been determined by the 
independent evaluator to be differentially affected by the exit 
examination established pursuant to_ this chapter. 

(c) Evaluation reports shall include recommendations to improve 
the quality, fairness, validity, and reliability of the examination. 
The independent evaluator may also make recommendations for 
revisions in design, administration, scoring, processing, or use of 
the examination. 

(d) The independent evaluator shall report to the Governor, the 
Office of the Legislative Analyst, the Superintendent of Public 
Instruction, the State Board of Education, the Secretary for 
Education, and the chairs'of the education policy committees in both 
houses of the Legislature, in accordance with the following schedule: 

(1) Preliminary report on field testing by July 1, 2000. 
(2) First annual report by February 1, 2002. 
(3) Regular biennial reports by February 1 of even-numbered years 

following 2002. 

·60856. After adoption and the 'initial administrations of the high 
school exit examination the State Board of Education, in consultation 
with the Superintendent of. Public Instruction, shall study the 
appropriateness of other criteria by which high school pupils who are 
regarded as highly proficient but-unable to pass the high school 
exit examination may demonstrate their competency and receive a high 
school diploma. This criteria shall include, but is not limited to, 
an exemplary academic record as evidenced by transcripts and 
alternative tests of equal rigor in the academic areas covered by the 
high school exit examination. If the State Board of Education 
determines that other criteria are appropriate and do not undermine 
the intent of this chapter that all high school graduates demonstrate 
satisfactory academic proficiency, the board shall forward its 
recommendations to the Legislature for enactment. 
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Title 5, Californi~ Code of Regulations 

Division 1, Chap~er 2 

High School Exit Ex:amiinattion 

1. Amend the title of Subchapter 6. to read: 

Subchapter 6. ¥tlifJH-QFgllfiti!lftft 

2. Add Articles 1. through 6. to Sulbcb.apt:~! 

§ 1200. Definitions. 

assigned to the pupil by the school district. 

(e) "Eligible pupil" means one who is enrolled in a California public school in any of grades 
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9. 10. 11. or 12 who has not passed either the Englishnanguage arts sectio~ or the mathematics 

section of the high school exit examination. 

School districts shall maintain a record of all pupils and adult students who participate in 

each administration of the high school exit examination: This record shall include the following 
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information for the English/language arts section and separately for the mathematics section: 

(a) The date on which each section of the examination was offered. 

(1) Date of birth 

(2) Grade level 
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{3) Gender 

{4) Language fluency and home language 

(5) Special program participation 

(6) Participation in free or reduced priced meals 

Cl Ol Ethnicity 

(11) District mobility 

(12) Parent education· 

Note: Authority Cited: Section 33031. Education Code. Reference: Sections 48980(e). 52504. 

and 60850(e) and (f), Education Code, 

152 



§ 1208. High School Exit Examination District Coordinator. 

· (a) On or before December 15, 2000. and July 1 of each subsequent school year, the 

(5) Overseeing the administration of the high school exit examination to eligible pupils or 

adult students. 
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(6) Overseeing the collection and return of all test materials and test data to the publisher 

within any reqttired time periods. 

(a) Annually at each test site. the superintendent of the school district shall designate a high 

school exit examination test site coordinator from among the employees of the school district. 
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The high school exit examination test site coordinator. shall be available to the .high school exit 

examination district coordinator for the pur.pose of resolving issues that arise as a result of the 

administration of the high school exit examination. 

the resolution of any discrepancies between the number of examinations received from the high 

school exit examination district coordinator and the number of examinations collected for return 
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to the high school exit examination district coordinator. 

0 1) Overseeing the collection of all pupil or adult student data as required to comply with 

Sections 1204. 1205. and 1206 of these regulations. 

maintain visual attention to the test or test items: reduced numbers of items per page; signed or 

oral presentation of directions and items except' for items that measure reading. 
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CB) Items that measure reading must be read by the pupil through visual or tactile means. 

(2) Response accommodations: 

multiple sessions to complete the test. within the limits imposed by test security as provided in 

the directions for test administration. 
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(4) Setting accommodations: Special or adaptive furniture: special lighting or acoustics: an 

individual carrel or study enclosure: a separate room exce.pt that the pupil must be directly 

can be maintained. 

(c) Extended testing time. 
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Note: Authority Cited: Section 33031. Education Code. Reference: Section 60850(g), Education 

Code. 

§ 1212. Independent Work of tbe Pupil. 

(b) Access to the high school exit examination. including any item on any administration of 

the examination. is limited to pupils taking the examination for the purpose of graduation from 
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. hlgh school and adulf students takiiig the examiilation for thepw:pose obtaiiling:a.diploma of 

graduation and employees of a school district directly responsible for admiiiistration of the 

examination. 

B .. , .. i ... 
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School District: 

Date: 

periods. 

(5) I will not permit pupils or adult students to remove test materials from the room where 
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testing takes place. 

(6) I will not disclose. or allow to be disclosed. the contents of. or the scoring keys to. the test 

instrument. 

Signed: 

Print Name: 
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Position: 

School: 

School District: 

Date: 

administered. 

Nate: Authority Cited: Section 33031. Education Code. Reference: Section 60850(g). Education 

Code. 
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Article 5. Cheating 

§ 1215. Cheating. 

Education Code. 

Education Code section 60851 times the number of tests administered to pupils and adult 

students in the school district as determined by the certification of the scbocil district 
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superintendent pursuant to subdivision (b). For purposes of this apportionment. administration 

of the high school exit examination includes the following items: 
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DANIEL I. SPBCTOR 
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AMANDA J. McKI!cHNJE 
DAVID E. SCRIBNER 

PHILL!P MURRAY 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

June 11, 2001 

Re: Rebuttal Comments to Department of Finance's Opposition 
High School Exit Examination, CSM 00-TC-06 
Trinity Union High School District, Claimant 
Statutes of 1999, Chapters 1 and 135 
Education Code Sections 60850, 60851, 60853, and 60855 

Dear Ms. Higashi: 

AUTHOR'S DIRECT E-MAil.: 

pminncy@smymlaw.cDm 

RECEIVED 

JUN 1 4 2001 
COMMISSION ON 

STATE MANDATES 

On April 3, 2001, the Department of Finance (DOF) filed comments on the High School 
Exit Exam Test Claim. Overall, DOF contends that the test claim legislation does not impose a 
reimbursable state-mandated program upon school districts because funding appropriated for 
administering the examination offset all costs incurred by school districts resulting in no net costs. 
DOF further contends that several activities are either not required under the test claim legislation 
or are covered by current instructional time. The claimant will address each ofDOF's arguments 
in separate sections below. 

Department of Finance's Overall Contention: Appropriations Offset All Costs Associated 
With Test Administration · 

DOF contends that the amount appropriated in the budget for the administration of the high 
school exit examination adequately covers all costs that are, and will be, incurred by school 
districts. DOF makes this contention with no legal support or statistical analysis that this will be 
the result. The California Department of Education (CDE), on March 9, 2001, issued the 
California High School Exit Examination Apportionment Forms to all district and county 
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Lener to Ms. Paula Higashi, Exec. Dlr. 
Re: Rebuttal Commei!IS to Department of Fillllllce 's Opposition 

High School &It Examinmion, CSM ()().TC..(}6 
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superintendents. These forms indicate that each school district and charter school will receive 
$3.00 per student tested with any or all subjects of the examination per test cycle (not per subject 
tested). 

Government Code section 17556, subdivision (e), provides that the Commission shall not find 
costs mandated by the state if the Commission finds that: 

"(e) The statute or executive order provides for offsetting savings to local agencies 
or school districts which result in no net costs to the local agencies or school 
districts, or includes additional revenue that was specifically intended to fund the 
costs of the mandate in an amount sufficient to fund the cost of the state mandate. " 
(Emphasis added.) 

School districts and charter schools are entitled to a $3.00 per student tested with any or 
all subjects of the examination per test cycle. DOF is not contending that the test claim legislation 
provides· offsetting savings to school districts and charter schools. Rather, DOF contends that 
additional revenue is sufficient to cover the costs of test administration and therefore, school 
districts are not entitled to reimbursement for the test claim activities. The claimant disagrees. 

The claimant has incurred over $3.00 per student to administer the exam. Attached is a 
declaration from Mr. Bob Lowden, Superintendent of Trinity Union High School District, which 
provides that the claimant administered the examination to 126 students. Based on the $3.00 per 
student appropriation, the claimant will receive $378 for administering the test. As outlined in the 
declaration, a small sample of the training costs alone incurred by Trinity Union came to over 
$500. Declarations provided by Burbank Unified School District and Del Norte County Unified 
School District provide additional support for the conclusion that the $3.00 per student 
appropriation is insufficient to cover the costs associated with adnllni.stering the exit examination. 
Moreover, these declarations do not purport to encompass all of the activities and costs incurred 
by school districts, but it does evidence that the $3.00 per student appropriation will not cover the 
costs associated with administering the high school exit examination. 

Based on the information contained in the attached declarations, the claimant concludes that 
school districts will easily incur more than the $3.00 per student appropriation to adnllnister the 
examination. Therefore, the claimant concludes that the test claim has imposed a reimbursable 
state-mandated program upon school districts and that Government Code section 17556, 
subdivision (e), is inapplicable to this test claim. DOF' s specific arguments are addressed in more 
detail below. 
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Department of Finance's First Contention: Field Testing of the Exit Examination was Initially 
Optional and Other Field Tests are Covered in the Appropriation Amount 

DOF stated that three field tests of the high school exit examination would be administered 
by the Department of Education. DOF contends that the first field test was voluntary and the costs 
associated with the second field test administered in March and the final field test to be 
administered in May will be covered by the $3.00 appropriation. As outlined above, the $3.00 
appropriation is insufficient to cover the costs of the March and May high school exit examination 
field tests. In addition, the appropriation does not rise to the level required in Government Code 
section 17556, subdivision (e), to completely offset any claims that the activities associated with 
field-testing the examination are reimbursable under the California Constitution and Government 
Code. 

- . Reasonable evidence does not support DOF' s contention that the test claim legislation does · 
-not impose costs mandated by the state upon school districts. Furthermore, DOF has not provided 
any legal arguments to refute the claimant's assertion that the test claim legislation has imposed 
a new program or higher level of service upon school districts. Based on these facts, the claimant 
concludes that the activities associated with field-testing the examination constitute reimbursable 
state-mandated activities within the meaning of article :xm B, section 6 of the California 
Constitution and Government Code section 17514. 

·Department of Finance's Second and Third Contentions: Administration of the Exit 
Examination is Part of Regular Instruction 

DOF contends that administration of the exit examination falls within the time allotted for 
regular instruction and therefore activities [B] and [C] does not represent reimbursable state
mandated activities. DOF takes a rather narrow view of the test claim legislation and appears to 
assume that administration of the exam is limited to actually passing out the booklets. The 
claimant intends "test administration" to cover test security at the school site, care of test 
materials, activities engaged in by the Testing Coordinator, and other activities as will be defined 
in the Parameters and Guidelines if this test claim is successful. 

Based on DOF's limited view of the activities school sites must engage in to meet the 
requirements outlined in the test claim legislation, it concludes that the $3.00 is sufficient to cover 
the costs of administering the exam. As outlined above, this is simply not the case despite DOF' s 
assertion that "the costs associated with the actual administration [of the exam] should be 
minimal." The appropriation does not rise to the level required in Government Code section 
17556, subdivision (e), to completely offset any claims that the activities associated with 
administering the examination are reimbursable under the California Constitution and Government 
Code. 
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Reasonable evidence does not support DOF's contention that the test claim legislation does 
not impose costs mandated by the state upon school districts. Furthermore, DOF has not provided 
any legal arguments to refute the claimant's assertion that the test claim legislation has imposed 
a new program or higher level of service upon school districts. Based on these facts, the claimant 
concludes that the activities associated with administering the high school exit examination 
constitute reimbursable state-mandated activities within the meaning of article XIll B, section 6 
of the California Constitution and Government Code section 17514.1 

Department of Finance's Fourth Contention: Providing Exam Results to Pupils 

DOF contends that the "amount provided in the budget covers the costs associated with 
reporting of test results, including postage." An interesting contention since the cost of postage, 
the envelope, copying, and staff time to mail out exam results could easily account for one-third 
of the $3.00 appropriation. Moreover, the appropriation does not rise to the level required in 
Government Code section 17556, subdivision (e), to completely offset any claims that the activities 
associated with providing exam results are reimbursable under the California Constitution and 
Government Code. 

Reasonable evidence does not support DOF's contention that the test claim legislation does 
not impose costs mandated by the state upon school districts. Furthermore, DOF has not provided 
any legal arguments to refute the claimant's assertion that the test claim legislation has imposed 
a new program or higher level of service upon school districts. Based on these facts, the claimant 
concludes that the activities associated with providing exam results constitute reimbursable state
mandated activities within the meaning of article xm B, section 6 of the California. Constitution 
and Government Code section 17514. 

Department of Finance's Fifth Contention: Meeting to Discuss Restructuring Academic 
Offerings to Pupils 

DOF contends that meetings to discuss restructuring academic offerings of pupils who 
do not demonstrate the skills necessary to succeed on the exam are not a reimbursable activity. 
In addition, DOF contends, "to the extent that schools decide to restructure or change their 
academic offerings in light of student performance on the HSEE, such ... activity would be 
conducted on a voluntary basis and is therefore not a cost mandated by the State." 

I The activities school distriCts engage in tO administer the high SChool exit examination are not unlike those 
included in the Standardized Testing and Reporting test claim. Therefore, reimbursement for the administration of the 
exit examination would include the labor time of administrators, teachers, and other school district personnel. However, 
teacher time would be limited to any time outside the standard school day and costs associated with teachers would be 
limited to any compensation paid in addition to their normal salary. 

170 



Letrer to Ms. Paula Higashi, Exec. Dlr. 
Re: RebUlllll Comments to Departmem of Finance's Opposition 

High School Exit Examination, CSM 00-TC-()6 
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Education Code section 60853 , subdivision (b), provides: 

"(b) It is the intent of the Legislature that a school district consider restructuring 
its academic offerings reducing electives available to any pupil who had not 
demonstrated the skills necessary to succeed on the exit examination, so that the 
pupil can be provided supplemental instruction during the regularly scheduled 
academic year." (Emphasis added.) 

The claimant contends that the Legislature requires, at a m.inlmum, that the school site 
meet to determine if such restructuring is necessary to enable students to garner the skills 
necessary to pass the exit examination. If the Commission adopts DOF's position on this 
activity, it would in essence be ignoring Legislative intent: that school districts consider 
restructuring academic offerings. School districts must meet in order to determine the best 
course of action for those pupils who do not demonstrate the skills necessary to succeed on the 
exit examination. 

Section 60853 provides the Legislature's overall intent that school districts prepare 
pupils to pass the exit examination. Subdivision (a) provides, "a school district shall use 
regularly available resources· and any available supplemental resources" to prepare pupils to. 
pass the exit examination. Subdivision (c) begins with, "[a] school district should prepare 
pupils to. succeed on the exit examination. " These statements of intent evidence the 
Legislature's overriding concern that school districts help prepare pupils to pass the exit 
examination. Based on these clear statements of Legislative intent, the clai:inant concludes that 
the activities associated with school districts meeting to discuss potential restructuring of 
academic offerings represent a reimbursable state-mandate. 

Department of Finance's Sixth Contention: Providing Information to the Superintendent of 
Public Instruction and Independent Evaluators 

DOF contends, " [t]he costs associated with the data collections unique to the HSEE 
will be covered by the amount provided in the budget." As outlined above, the appropriation 
does not rise to the level required in Government Code section 17556, subdivision (e), to 
completely offset any claims that the activities associated with providing requested information 
are reimbursable under the California Constitution and Government Code. 

Reasonable evidence does not support DOF's contention that the test claim legislation. 
does not impose costs· mandated by the state upon school districts. Furthermore, DOF has not 
provided any legal arguments to refute the claimaD.t's assertion that the test claim legislation 
has imposed a new program or higher level of service upon school districts. Based on these 
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facts, the claimant concludes that the activities associated with providing information to the 
Superintendent of Public Instruction and independent evaluators constitute reimbursable state
mandated activities within the meaning of article :xm B, section 6 of the California 
Constitution and Government Code section 17514. 

Department of Finance's Seventh Contention: Training 

DOF contends, "[s]tafftraining required for the administration of the HSEE will be 
covered by the amount provided in the budget." The attached declarations prove otherwise. 
The claimant and other declarant school districts incurred more than the $3.00 per student 
appropriation in training costs. The training costs attested to in the declaration do not 
represent all of the costs incurred by the claimant. Moreover, the appropriation does not rise 
to the level required in Government Code section 17556, subdivision (e), to completely offset 
any claims that the activities associated with staff training are reimbursable under the 
California Constitution and Government Code. 

Reasonable evidence does not support DOF's contention that the test claim legislation 
does not impose costs mandated by the state upon school districts. Furthermore, DOF has not 
provided any legal arguments to refute the claimant's assertion that the test claim legislation 
has imposed a new program or higher level of service upon school districts. Based on these· 
facts, the claimant concludes that the activities associated with training district staff constitute 
reimbursable state-mandated activities within the meaning of article :xm B, section 6 of the 
California Constitution and Government Code section 17514. 

Department of Finance's Eighth Contention: _Modifications of School District Policies and 
Procedures 

DOF contends, "[t]he amount in the budget covers all district costs required by HSEE 
statutes." DOF's contention is without merit when the attached declarations are considered. 
Clearly, the $3.00 appropriation is not sufficient to cover all of the costs associated with 
administering the exit examination. As such, the appropriation does not rise to the level 
required in Government Code section 17556, subdivision (e), to completely offset any claims 
that the activities associated with modifying district policies and procedures are reimbursable 
under the California Constitution and Government Code. 

Reasonable evidence does not support DOF's contention that the test claim legislation 
does not impose costs mandated by the state upon school districts. Furthermore, DOF has not 
provided any legal arguments to refute the claimant's assertion that the test claim legislation 
has imposed a new program or higher level of service upon school districts. Based on these 
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facts, the claimant concludes that the activities associated with modifying school district 
policies and procedures constitute reimbursable. state-mandated activities within the meaning of 
article XIII B, section 6 of the California Constitution and Government Code section 17514. 

If you have any questions concerning these comments, please feel free to call me at 
(916) 646-1400. . 

Sincerely, 
LAW OFFICES OF SPECTOR, 

MIDDLETON, YOUNG & MINNEY, LLP 

Vli!Yk 
Paul C. Minney ~. 
ATIORNEY AT LAW 

Enc: Declaration of Mr. Bob Lowden, Superintendent, Trinity Union High School District 

Declaration of Dr. Caroline K. Brumm, Coordinator of Student and Program Evaluation, 
Burbank Unified School District 

Declaration of Doug Stark, Assistant Superintendent of Curriculum and Instruction, Del 
Norte County Unified School District 

C: Mailing List 
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Trinity Union High School District 
321 Victmy Lane, Box 1227 
Weaverville, California 96093 
Telephone: (530) 623-6104 
Facsimile: (530) 623-3418 

Paul C. Minney, Esq. 
SPECTOR, MIDDLETON, YOUNG & MINNEY, LLP 
7 Park Center Drive 
Sacramento, California 95825 
Telephone: (916) 646-1400 
Facsimile: (916) 646-1300 

Attorney for Mandated Cost Systems, Inc. and 
Authorized Representative of Claimant, 
Trinity Union High School District 

BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

In ReTest Claim: 

Trinity Union High School District 

CSM No. 00-TC-06 

DECLARATION OF BOB LOWDEN IN 
REBUTTAL TO THE DEPARTMENT OF 
FINANCE'S APRlL 3, 2000 COMMENTS 

High School Exit Examination 

I, Bob Lowden, make the following declaration and statement. As Superintendent, I have 

knowledge of Trinity Union High School District's high school exit examination procedures and 

requirements. I am familiar with the provisions and requirements of Statutes of 1999, Chapter 1 

and Statutes of 1999, Chapter 135. In addition, I am familiar with the provisions and 

requirements by which my District may receive the $3.00 per pupil test administration 

appropriation from the state. Furthermore, I am aware of the Department of Finance's 
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·contention that this appropriation is sufficient to cover all of the costs of administering the high 

. school exit examination. 

The following breakdown of costs incurred by my District are meant to be supportive of 

the position that the $3.00 per pupil appropriation is insufficient to cover all of the costs 

associated with administering the exit examination. The following should not be considered a 

complete list of the activities my District engaged in or the costs associated with administering 

the exit examination. 

Number of Student Administrations 

Name of School Number of Students 

Trinity High School 124 

Alps View High School 1 

Community School 1 
' 

Total Students 126 

X $3.00 

Total Appropriation $378.00 

District Traininl!: Costs 

Activity Cost 

Superintendent/Principal $527.00 

One-day training 

Total Cost $527.00 

Care for Exam Materials 

Activity Cost 

Employee time to open and check $48 
boxes 

Employee time to box materials $48 
and return 

Total Cost $96.00 
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J~N 12 2001 8:50AM 
. . . . SPECTOR, MIDDLETON, YOUNG 

- ' JJS/l.n:OrH '11ii -i0:41AI'(~1NITY'1:i S25-S4B-S25"1 ___ -- _ IGH SCHOOL SMYBM 

Aed\'ity 

Coord.inat= $~Cit eurniution 
&ad vide• 

Totaleos. · 

:raw. 
Sample ofCosu Izacwred 
latim~ Approprigipn 
Reimbursable Costa 

. Cost 

&272.00 

$.372.00 

S89S.OO 
-sna.og 
$517.00 

Aa rtr.te.cl e1»w, the fbrego.lng t:/IJ61 Jlotltrt ali qf ths acttvirtu or. «JS'l8 auoc:latlli With 

admintsterltig the e:dt t1%11mtnarilm. Rather, the activltU!s aad cell& li&tell ~ are a. ama1I 

sample of' the a.ctlvitie& liM coltS incu:red. by my District 10 administer the nil~ For 

eumple, my I>i&trict will engage in, s.ru! i.n.cllr com &SIIoehtted wfth. additional trainiug. test 

sccurhy, providing test results to pupils, rupcmdUig to Wormati.on reque.m, an4 moclifYbs 

Dilrtrict pcallc:iea s.ru! prot=edu.rss. My D~ hu yet to engage in ISUJil.etCWI a.otivttie& reqWr8d 

by the tell: claim legi~~olatlon since these aclivities relata to p~ o~ after the exam 

admiDi&tration ll11.d receiPt of sum n:sults. lA addi'lion, the reqWred activities w! procedures 

may change u the first admtnistratir;m and 'the May admiA)Ithti®. are completed IIDI1 the data. 

a.n.alyz.ecl by the Superintoudent ofP\Iblic Ina1nlction, 

I jg,ow the foregoing facts pwocally 1U1d. ir so required, I could teadfy to the ~ 

madt~ herein. 1 hereby declare under penalty tif parJmr under tbe laws of the State of Califbmia 

that the foregoing i& true and co~ except when: stated npcm inf'ormatkln and heliaf' and where 

ao staiWcl I declare ~t r beli!MI them 'tel be 1Ne. 

s-..~ .. ,.....ll.. 2001;. w .. ....w, Colli>olla. ~-< 

BO~LO , 
SuperiDte:lldent 
Trinity U~HiSh Scllool District 
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· Burbank Unified School District 
330 N. Buena Vista Street 
Burbank, California 91505 
Telephone: (818) 729-4493 
Facsimile: (818) 729-4402 

Paul C. Minney, Esq. 
SPECTOR, MIDDLETON, YOUNG& MINNEY, LLP 
7 Park Center Drive 
Sacramento, California 95825 
Telephone: (916) 646-1400 
Facsimile: (916) 646-1300 

Attorney for Mandated Cost Systems, Inc. and 
Authorized Representative of Claimant, 
Trinity Union High School District 

BEFORE Tiffi 

COMMISSION ON STATE MANDATES 

In ReTest Claim: 

Trinity Union High School District 

STATE OF CALIFORNIA 

·csM No. 00-TC-06 

DECLARATION OF DR. CAROLINE K. 
BRUMM IN REBUTTAL TO Tiffi 
DEPARTMENT OF FINANCE'S 
APRIL 3, 2000 COMMENTS 

High School Exit Examination 

I, Dr. Caroline K. Brumm, make the following declaration and statement. As 

Coordinator of Student and Program Evaluation, I have knowledge of Burbank Unified School 

District's high school exit examination procedures and requirements. I am familiar with the 

provisions and requirements of Statutes of 1999, Chapter I and Statutes of 1999, Chapter 135. 

In addition, I am familiar with the provisions and requirements by which my District may receive 

the $3.00 per pupil test administration appropriation from the state. Furthermore, I am aware of 
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· the Department of Finance's contention that this appropriation is sufficient to cover all of the 

costs of administering the high school exit examination. 

The following breakdown of costs incurred by my District are meant to be supportive of 

the position that the $3.00 per pupil appropriation is insufficient to cover all of the costs 

associated with administering the exit examination. The following should not be considered a 

complete list of the activities rriy District engaged in or the costs associated with administering 

the exit examination. 

Number of Student Administrations 

Name of School Number of Students 

Burbank High School 688 

Burroughs High School 619 

Monterey High School 16 

Total Students 1323 

X $3.00 

Total Appropriation $3,969.00 

District Trainin!! Costs 

Activity 
' 

Cost 

Administrations $600.00 

Site Test Coordinators $900.00 

District Test Coordinator $300.00 

Pre-Identification of Students $350.00 

Total Cost $2,150.00 
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Care for Exam Materials 

Activity 

Receiving 

Shipping 

Distribution 

Retrieval 

Accounting 

Total Cost 

Test Coordinator/School Counselor 

Activity 

Distribution 

Scheduling...:. Students/Teachers 

RetrievaV Accounting/ Administration 

Teacher Coverage 

Total Cost 

Total 

Sample of Costs Incurred 

Estimated Appropriation 

Reimbursable Costs 

Cost 

$100.00 

$250.00 

$200.00 

$250.00 

$350.00 

$1,150.00 

Cost 

$600.00 

$500.00 

$750.00 

$1,500.00 

$3,350.00 

$6,650.00 

-$3,969.00 

$2,681.00 

As stated above, the foregoing does not list all of the activities or costs associated with 

administering the exit examination. Rather, the activities and costs listed above are a small 

sample of the activities and costs incurred by my District to administer the exit examination. For 

example, my District will engage in, and incur costs associated with, additional training, test 

security, providing test results to pupils, responding to information requests, and modifying 

District policies and procedures. My District has yet to engage in numerous activities required 

by the test claim legislation since these activities relate to procedures occurring after the exam 

administration and receipt of exam results. In addition, the required activities and procedures 

e may change as the first administration and the May administration are completed and the data 

analyzed by the Superintendent of Public Instruction. 
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JUN-08-2001 14:33 FROM TO 919155461300 P.0S/05 

I know the foregoing facts personally and if so required, I could testify to the statements 

made herein. I hereby declare under penalty of perjury under the laws of the State of California 

that the foregoing is tr\le and correct except where stated upon information and belief and where 

so stated I declare tha.t I believe them to be true. 

""'"''"'on June L 2001 m ButbMk, C•llfbrni•. &JL ~ 
DR C.'\.ROLJNE K. BRUMM 
Coordinator Student and 
Program Evaluation 
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· Del Norte County Unified School District 
301 West Washington Boulevard 
Crescent City, California 95531 
Telephone: (707) 464-0203 
Facsimile: (707) 464-0228 

Paul C. Minney, Esq. 
SPECTOR, MIDDLETON, YOUNG& MINNEY, LLP 

7 Park Center Drive 
Sacramento, California 95825 
Telephone: (916) 646-1400 
Facsimile: (916) 646-1300 

Attorney for Mandated Cost Systems, Inc. and 
Authorized Representative of Claimant, 
Trinity Union High School District 

BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

CSM No. 00-TC-06 

In ReTest Claim: 

Trinity Union High School District 

DECLARATION OF DOUG STARK IN 
REBUTTAL TO THE DEPARTMENT OF 
FINANCE'S APRll.. 3, 2000 COMMENTS 

High School Exit Examination 

I, Doug Stark, make the following declaration and statement. As Assistant 

Superintendent of Curriculum and Instruction, I have knowledge of Del Norte County Unified 

School District's high school exit examination procedures and requirements. I am familiar with 

the provisions and requirements of Statutes of 1999, Chapter 1 and Statutes of 1999, Chapter 

135. In addition, I am familiar with the provisions and requirements by which my District may 

receive the $3.00 per pupil test administration appropriation from the state. Furthermore, I am 
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Test Coordinator/School Counselor 

Activity 

In-service Time 

Training 

Implementation 

Total Cost 

Total 

Sample of Costs Incurred 
Estimated Appropriation 

Reimbursable Costs 

Cost 

$3,308.44 

$7,309.91 

-$1,131.00 

$6,178.91 

As stated above, the foregoing does not list all of the activities or costs associated with 

administering the exit examination. Rather, the· activities and costs listed above are a small 

sample of the activities and costs incurred by my District to administer the exit examination. For 

example, my District will engage in, and incur costs associated with, additional training, test 

security, providing test results to pupils, responding to information requests, and modifying e 
District policies and procedures. My District has yet to engage in numerous activities required 

by the test claim legislation since these activities relate to procedures occurring after the exam 

administration and receipt of exam results. In addition, the required activities and procedures 

may change as the first administration and the May administration are completed and the data 

analyzed by the Superintendent of Public Instruction. 
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DEL NORTE CO SCHOOL Fax:?0?-464-5116 Jun 7 2001 ?:32 P. 05 
'316-646-13110 SMV&M PAGE ilS/05 

I kno~ the foregoing factS personal! y and if so required, I could testiry to the statenu:nts 

made herein. I hereby declare: under penalty of perjury under the laws of the State of· California 

that the foregoing is true and correct except where stated upon information and belief and where 

so stated I de.::! are that I believe them to be true. 

Executed on June_!__. 2001 in Creueent City, California.. 

[,_Q<J+ p 
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PROOF OF SERVICE 

· STATE OF CALIFORNIA 

COUNTY OF SACRAMENTO 

I am employed in the county of Sacramento, State of California. I am over the age 
of 18 and not a party to the within action; my business address is 7 Park Center Drive, 
Sacramento, California 95825. 

On June 12, 2001, I served the foregoing document(s) described as 

Rebuttal Comments to Department of Finance's Opposition 
High School Exit Examination 

CSM 00-TC-06 

to the persons/parties listed on the attached Mailing List and to the Commission on State 
Mandates via first class mail. 

And served via facsimile to the following individuals from the Mailing List: 

Mr. Gerry Shelton, Department of Education, School Business Services 
Mr. Keith B. Petersen, President, Sixten & Associates· 

_x_ (STATE) I declare under the penalty of perjury under the laws of the State of 
California that the above is true and correct. 

(FEDERAL) I declare that I am employed in the office of a member of the bar of 
this court at whose direction the service was made. 

Executed on June 12, 2001, at Sacramento, California. 

~Mix{ 
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Cl!jilm Number 00-TC..()6 Claimant 

e Subject 

Issue 

Chaplerli 1199, 135/99 

High School Exit Exmnination 

Dr. Carol Berg, Ph. D, 

Education Mandated Coot Network 

1121 L Street Suite 1060 

Sacramento CA 95814 

Mr. James Lombard, Principal Analyst 

Department of Finance 

915 L street 

Sacramento CA 95814 

Mr. Bob Lowden, Superintendent 

Anditor-Contro11er's Office 

Triniry Union High School District 
321 Victory Lane Box 1227 

Weaverville CA 96093 

(A-15) 

Tel: (916)446-7517 

FAX: (916) 446-2011 

Tel: (916) 445-8913 

FAX: (916) 327-0225 

Interested Pllrty 

Tel: (530) 623-6104 

FAX: (530) 623-3418 

Trinity Union High School District 

a·r---------
• Mr. Paul MiMey, 

Spector, Middleton, Young & Minney, LL1 

7 Pnrk Center Drive 

Sacramento Ca 95825 

Mr. John B, Mockler, Executive Director 

Stott Bourd of Education 

721 Coplto1 Ma11 Room 532 

Sacrnmcnro CA 95814 

Mr. Keith B. Petersen, President 

Six ten & Anociatcs 

5252 Balboa Avenue Suite 807 

San Diego CA 92117 

(E-8) 

Tel: (916) 646-1400 

FAx: (916) 646-1300 

Tel: (916) 657-5478 

FAX: (916) 6Sl-7016 

Tel: (858) 514-8605 

FAX: (858) 514-8645 
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Cl!!lm Number 00-TC-06 Claimant 

Subject 

Issue 

Chapters 1/99, 135199 

High School Exit Examination 

Mr. Gerry Shelton, (E-8) 

Department of Education 

School Busim:ss Services 

560 1 Street Suite 150 

Sacramento CA 95814 

Mr. Steve Smith, CEO (Interested Person) 

Mandated Cost Systems, Inc. 

2275 Watt Avenue Suite C 

Sacrnmcnto CA 95825 

Jim Spano, 

Stnte Controlh:t's Office 

Division of Audit• (B-8) 
300 Capitol Mall, Suite 518 P.O. Box 942850 

S acramcnto CA 9 S 814 

Mr. Paige Vorhies, Buren• Chief (B-8) 

State Conttoller's Office 

Division of Accounting&. Reporting 
3301 C Street Suite 500 

SacrOJDento CA 95816 

Tel: (916)322-1466 

F,j){: (916) 322-1465 

Tel: (916) 487-4435 

F,j){: (916) 487-9662 

Interested Person 

Tel: (916) 323-5849 

F,j){: (916) 324-7223 

Tel: (916)445-8756 

F,j){: (916) 323-4807 

Interested Party 
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PAUL c. MINNEY 

)AMES E. YouNo 

MICHAEL s. MIDDLElON 

DANIEL l. SrEcroR 

LISA A. CORR 

AMANDA ). McKECHNIE 

DAVlD E. SCRISNER 

PHILLIP MURRAY 

)miCA). HAWTHORNE 

.. EW D. MARINELLI 

.. R. ScoTT 

' ' • -~ • ' - • • r 

·S.NI\Y&M: 
' - - -

LAw OFFICES oF SPECTOR.. MIDDLETON. YouNG & MINNEY. LLP 

MARCH 14, 2003 

Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

Re: · Amendment of Test Claim 
High School Exit Examination, CSM 00-TC-06 
Trinity Union High School District, Claimant 
Statutes of 1999, Chapters 1 and 135 

RECEWED 
MA:t 1 7 20D3 

CCMMISSION ON 
STATE MANDATES 

Education Code Sections 60850, 60851, 60853, and 60855 
Title 5, California Code of Regulations, Sections 1200-1225 

Dear Ms. Higashi: 

On January 25, 2001, the Trinity Union High School District ("claimant") 
filed the High School Exit Examination test claim contending that the state has 
imposed reimbursable state-mandated activities upon school districts related to the 
provision of the exam to high school students. This amendment adds the California 
Deparbnent of Education's regulations, sections 1200-1225, to this test claim. The 
Deparbnent's regulations include additional activities, not referenced in the Education 
Code, which school districts must engage in when administering the exit examination. 
Moreover, several sections of the regulations provide additional support for the 
contentions outlined in the original test claim filing. 

Title 5, California Code of Regulations. Sections 1200-1225 Impose Reimbursable 
State-Mandated Activities Upon School Districts 

The claimant contends that Title 5, California Code of Regulations, sections 
1200-1225 impose reimbursable state-mandated activities upon school districts 
related to the administration of the high school exit exam. The following sections 
detail the specific regulation and activity or activities imposed by the regulation. 

7 PARK CENTER DRIVE • SACRAMENTO. CA 9Sf87 • T 916 646 1400 • F 916 646 1300 

WWW.SMYMLAW.COM 



MS. PAULA HIGASHI 

RE: TEST CLAlM AMENDMENT 
MARCH 14, 2003 
PAGE20F5 

Section 1203 

Section 1203, detailing the student identification requirements before administering the 
exit examination, is an additional activity that falls under claimed activities [B] and [C] of the 
conclusion section as described in the original test claim filing. Section 1203 provides additional 
support concerning the numerous activities that will be claimed in the parameters and guidelines 
phase under ''test administration" if the Commission approves this test claim. As such, the 
claimant requests that staff consider section 1203 as additional support for the activities claimed 
in sections [B] and [C] of the test claim conclusion. 

Section 1205 

Section 1205 outlines· the specific documentation that school districts are required to · 
maintain regarding pupil and adult student participation in each test cycle of the exit exam. 
Specifically, section 1205 requires school districts to maintain the following information: 

1. The date on which each section of the exam was offered. 

2. The names of each pupil and adult student who took each section of the · 
examination. 

3. The grade level of each pupil who took each section of the examination. 

4. Whether each pupil or adult student passed or did not pass the section or 
sections of the examination given. 

The activities outlined above were not required before the California Department of 
Education adopted the current regulations. As such, the activities associated with maintaining 
this information represents a new program imposed upon school districts. While the state 
provides a $3.00 per student appropriation to help offset the costs of administering the exam, the 
claimant has shown that this appropriation does not constitute an offset under Government Code 
section 17556 as claimed by the Department of Finance to eliminate reimbursement for the 
~laimed activities. The claimant hereby incorporates by reference its rebuttal comments dated 
June 11, 2001 filed in response to the Department ofFinance's opposition. 

Section 1206 

Section 1206 outlines additional information that each school district must maintain for 
each pupil or adult student that takes the exit exam. Specifically, section 1206 requires a pupil's 
or adult student's permanent record to include: 

1. The date on which the pupil or adult student took each section of the 
examination. 
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MS. PAULA HIGASHI 

RE: TESTCLAIMAMENDMENT 
MARCH 14, 2003 
PAGE30F5 · 

2. Whether the·:pupil .or- adult student. passed or did not pass each section of the ... 
. , !examination taken. ... .. 

·,.· ,j;:'~-·~·, .-,•,· ' •<,. _. •• ~ -:··j.·,· ' -~·;·r(;··:·:·:~;: 

Moreover, se.gtion :k20ti. requires tl:u:Lt the. informatiop, 911tlined in section 1205 and:inC:~W!~4 il;t 
section.J206 shall be created and f;Iltered in each pupil~s or adulfstud~t's r:ec:qz:d before 1ft.e. next . 
test cycle .. ·. ····· 

. ·:~ ;:- '\ ' : . . : :~ ; ,_: . . - ' 

. :The activities. outlined aboye were not. required before the California. Departm14J,t. of 
Education adopted the current regulations. ~ suc:ll; ·the activit~es associated wi~.!ll~Wni.ng 
this information represents a new program imposed upon school districts. While the state 
provides a $3.00 per student appropriation to help offst:t the costs of administe:ritlg the&~~. the 
claimant has shown that this appropriation does not constitute an offset under Government Code 
section 17556. as ch'limed by. ,the .;Q~artmei1t of Finance, .to elin:Iinate ·l'.eimburs~entfor the 
claimed actiyities; .. ·:The ·claimant b~]:)y,.~c;orporl!te~. by refl:lrence its rebuttal copunep.~s.A8.~ed,; 
.June 11, 2001 'filed in respl)nse to the Department ofFinl!Il.c:e' s OP,P()Sition. "'' ' ' ' 

< ".r ;··::!•.: 

Sectipn 120'1 : ,· -

:< .se.cti~~ . ,'{;o~ o~tijnes ad.cJitjl)nal·; Wortrfa~q~ ~at sc}l~~l distri~ts, rll1~ .. p~y~~~' ~~' . 
publisher ofthe .eltit exam;for each pupil or<~!.dul~·.$.1dent t.e.st~. TP.e item~ ~t¢ i.n;.sec:~~m, ,l?07. ; 
shall be includediin section [F}o.fthl': ,ccm,c:lu~ion in, the ()rigip.al test claim ... ~c.J;lp()l ffi~c:~ ~~~r:e , 
not required to perform•the·repm;ting req11~w.ents outlined in sec:tionJ207 befo~.,the.,!34gptjo;1;1.··.· 
of the current exit exam regulations. As such, thf,l_!le(!loC::ti.vitie.s represent a,Il.ew progr:a,rn in1pps9~,, 
upon school district. While the state provides a $3.00 per student appropriation to help offset the 
costs of administering the exam, the claimant has shown that this appropriation .does not 
constitute an offset under Government Code section 17556 as claimed by the Department of 
Finance to eliminat~reimbursement:for the claimed activities •. The claimanthereby incorporates 
by reference its ··J:~})u$L co~~t!l ~te<iJun~ 1i, 290 Ulled in re!lpm;l!;_c;:. 'to. tb,~ PtWaitment e>L 
Finance~sopp_osition.,., .... ':. .. . , ...... .... .:,, ....... 

• ·· iJ:·:;."!,.;·_~_.-,.,,_ -...... ·-:-:·:u.-. ~·x .. •:;J·;:; .. ~_•;: :•._·:: :·~-~-;. ·, ·. ·-·n.::'·· ··· .. ,c: .;.'::-: 1 _:~p:: .. :.,·,,· .... 

· · The, claima;nt suggests, tq.at.!l~ con.sj9:~r- the ·r\)quirenl,ents ()l,l,tlin,ed in. ~ec~gn 1 ~07, ;with .• 
the reporting reqttirern,~ts outlined.~.,E.{iucatio~ Code section,6Q~55.JIS ~lainJ.ed lll,'lder s~tiqll.: 
[Fl in' the :·conclusion· •of the ·test. claim,,: The claimant. ~()n.too.~ ):l:~;a~ section 1!207, p;r()vides . 
additi9nal ;activities 8ll4 evidence that.the state and Califolllia Department of Eciucati()P,. haye 
imposed reitJ:lb~J[Sabl~.;.· .. activjtjes l,lpon.schoo}.distrjcts relate<f.to the provisiop ofinform~tion to:,, 
the state·an9-t.est p11bli.sher. .. ,, . , , 

Section i208 

Section 1208 requires school districts to maintain documentation that the parent 
or guardian of each pupil has received written notification of the exit exam as required by 
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Education Code sections 48980, subdivision (e) and 608.50, subdivisions (e) and (f). The 
activities outlined above were not required before the California Department of Education 
adopted the current regulations. As such, the activities associated with maintaining this 
information represents a new program imposed upon school districts. While the state provides a 
$3.00 per student appropriation to help offset the costs of administering the exam, the claimant 
has shown that this appropriation does not constitute an offset under Government Code section 
17556 as claimed by the Department of Finance to eliminate reimbursement for the claimed 
activities. The claimant hereby incorporates by reference its rebuttal comments dated June 11, 
2001 filed in response to the Department of Finance's opposition. 

Section 1209 

Section 1209 outlines additional activities school districts must engage in related to the 
designation of a high school exit examination district coordinator, reporting requirements to the 
state, and the specific activities the coordinator is required to perform under the Department's 
new regulations. These activities were not required before the California Department of 
Education adopted the current regulations. As such, the activities outlined in section 1209 
represent a new program imposed upon school districts. While the state provides a $3.00 per 
student appropriation to help offset the costs of administering the exam, the claimant has shown 
that this appropriation does not constitute an offset under Government Code section 17556 as 
claimed by the Department of Finance to eliminate reimbursement for the claimed activities. 
The claimant hereby incorporates by reference its rebuttal comments dated June 11, 2001 filed in 
response to the Department of Finance's opposition. 

Section 121 0 

Section 1210 outlines additional activities school districts must engage in related to the 
designation of a high school exit examination test site coordinator and the specific activities the 
coordinator is required to perform under the Department's new regulations. These activities 
were not required before the California Department of Education adopted the current regulations. 
As such, the activities outlined in section 1210 represent a new program imposed upon school 
districts. While the state provides a $3.00 per student appropriation to help offset the costs of 
administering the exam, the claimant has shown that this appropriation does not constitute an 
offset under Government Code section 17556 as claimed by the Department of Finance to 
eliminate reimbursement for the claimed activities. The claimant hereby incorporates by 
reference its rebuttal comments dated June 11, 2001 filed in response to the Department of 
Finance's opposition. 
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Section 1212 

Section 1212 outlines the requirements related to the delivery of exam materials to the 
school district test sites. These activities were not required before the California Department of 
Education adopted the current regulations. As such. the activities outlined in section 1212 
represent a new program imposed upon school districts. While the state provides a $3.00 per 
student appropriation to help offset the costs of administering the exam, the claimant has shown 
that this appropriation does not constitute an offset under Government Code section 17556 as 
claimed by the Department of Finance to eliminate reimbursement for the claimed activities. 
The claimant hereby incorporates by reference its rebuttal comments dated June 11, 2001 filed in 
response to the Department of Finance's opposition. 

* * * 
Based on the foregoing, the claimant contends that Title 5, California Code of 

Regulations, sections 1200-1225 impose reimbursable state-mandated activities upon school 
districts .. Attached to this amendment is a declaration from the claimant reiterating that the test 
claim legislation and resultant regulations has imposed $1,000 in costs to the district due to 
administering the exit exam. If you have any questions or comments concerning this letter, 
please feel free to contact me at (916) 646-1400. 

I certify under penalty of perjury by my signature below that the statements made in this 
document are true and correct of my knowledge, and as to all other matters, I believe them to be 
true and correct based on information or belief. 

Executed on March 14, 2003 at Sacramento, California, by: 

F SPECTOR, 

DUNG & MINNEY, LLP 

Enc. Declaration, California Department of Education Regulations, Seven Copies of Complete 
Package 
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PROOF OF SERVICE 

STATE OF CALIFORNIA 

COUNTY OF SACRAMENTO 

I am employed in the county of Sacramento, State of California. I am over the age of 
18 and not a party to the within action; my business address is 7 Park Center Drive, 
Sacramento, California 95825. 

March 14, 2003, I served the foregoing document(s) described as 

Amendment of Test Claim 

High School Exit Examination, CSM 00-TC-06 

to the Commission on State Mandates via first class mail and facsimile. 

I declare under the penalty of perjury under the laws of the State of California that the 
above is true and correct. 

Exocutod onMoreh 14, 2003,~~·~ 
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.e 
Trinity Union High School District 
321 Victory Lane, Box 1227 
Weaverville, California 96093 
Telephone: (530) 623-6104 
Facsimile: (530) 623-3418 

Paul C. Minney, Esq. 
David E. Scrib1i"er, Esq. 
SPECTOR, MIDDLETON, YOUNG & MINNEY, LLP 

7 Park Center Drive 
Sacramento, California 95825 
Telephone: (916) 646-1400 
Facsimile: (916) 646-13 00 

Attorneys for Mandated Cost Systems, Inc. and 
Authorized Representative of Claimant, 
Trinity Union High School District 

BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

CSM No. 00-TC-06 

In ReTest Claim Amendment: DECLARATION OF BOB LOWDEN 

Trinity Union High School District High School Exit Examination 

I, Bob Lowden, make the following declaration and statement. As Superintendent, I have 

knowledge of Trinity Union High School District's high school exit examination procedures and 

requirements. I am familiar with the provisions and requirements of the Title 5, California Code 

of Regulations, sections 1200-1225. The regulations amended to the test claim originally filed 

e by my District added activities school districts are required to perform as outlined in the attached 
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amendment. B~ on thc:se new activities, my Distriot has incmred more than Sl,OOO :iD. .costs to 

il.dministar the ·~t examination and adhere. to bo1h tbe e!Wlte4 legislation and protnuJ.sated 

regu].atiOm. 

I know the foregoing facts pe!'$onally ~d if so requirecl, I c9uld temf'y to the statements 

ms..de herein. I hereby deol&n! under peualty Of ~ury under the laws l)f' the State 01 Califomia 

that the forego~ is true and comet except where stated upon information and belief' and where · 

so stated I decl~e 1ha.t J believe them to be true. 

El<oc""'d on Mo!cllli, 2003, in Woav...Wo, Callfomia. _!__ 
&!::·~4--<-
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Superintendent 
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Title 5, California Code of Regulations 

Division 1, Chapter 2 

California High School Exit Examination 

Subchapter 6. California High School Exit Examination 

Article 1. General 

§ 1200. Definitions. 

For the purposes of the high school exit examination, the following definitions shall apply: 

(a) "Section," "portion," and "part(s)" of the examination shall refer to either the 

English/language arts section of the high school exit examination or the mathematics section of· 

the high school exit examination. 

(b) An "administration" means an eligible pupil's or eligible adult student's taking both the 

English/language arts and mathematics sections of the high school exit examination or either 

section during a test cycle. 

(c) "Test cycle" means one of the opportunities provided each year by the Superintendent of 

Public Instruction for an eligible pupil or eligible adult student to take the high school exit 

examination. 

(d) "Grade level" for the purposes of the high school exit examination means the grade 

assigned to the pupil by the school district. 

(e) "Eligible pupil" means one who is enrolled in a Califoinia public school in any of grades 

9, 10, 11, or 12 who bas not passed either the English/language arts section or the mathematics 

section of the high school exit examination. 

(f) "Eligible adult student" is a person who is enrolled in an adult school operated by a 

school district and who has not passed either the English/language arts section or the 

mathematics section of the high school exit examination. This term does not include pupils who 

are concurrently enrolled in high school and adult school. 
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(g) ''Test administrator" means a certificated employee of a school district who has received 

training in the administration of the high school exit examination from the high school exit 

examination district or test site coordinator. 

(h) "Test proctor" is an employee of a school district who has received training specifically 

de.signed to prepare him or her to assist the test administrator in administration of the high school 

exit examination. 

(i) "School districts" includes school districts, county offices of education, and any charter 

school that does not elect to be part of the school district or county office of education that 

granted the charter. 

Note: Authority Cited: Section 33031, Education Code. Reference: Sections 52504 and 60851, . 

Education Code. 

Article 2. Administration 

§ 1203. Pupil or Adult Student Identification. 

School personnel at the test site shall be responsible Jor the accurate identification of eligible 

pupils or adult students who are to be administered the high school exit examination through the 

use of photo-identification, positive recognition by the test administrator, or some equivalent 

means ofidentification. 

Note: Authority Cited: Section 33031, Education Code. Reference: Section 60851, Education 

Code. 

§ 1204. Grade 10 Census. 

Each pupil in grade 10 shall take the high school exit examination only at the spring 

administration. 

Note: Authority Cited: Section 33031, Education Code. Reference: Section 60851 (b), Education 

Code .. 
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§ 1205. Documentation. ... 
School districts shall maintain. a record-of all pupils. and adult students who participate in 

each test cycle of the high school exit examination. Thi~record shall include the following 

information for (1) the English/language arts section, and (2) the mathe_matics section, fqr each 

test cycle: 

(a) The date on which each section of the examination was offered. 

(b) The names of each pupil and adult student who took each section of the examination. 

(c) The grade level of each pupil who took each sectim:J,,ofthe examination. 

(d) Whether each pupil or adult student passed or did not pass the section or se~tions of the 

examination taken. 

Note: Authority Cited: Section 33031,- Education Code.- Reference:: Section (!0851 (d), E4ucation 

Code. 

§ 1206. Pupil or Adult Student Information. 

(a) School districts shall maintain in each pupil's or adult student's permanent rec()rd. the 

following information: 

(1) The date on which the pupil or adult student took each section of the examination. 

(2) Whether the pupil or adult student passed or did not pass each section of the examination 

taken. 

(b) The record required by Section 1205 shall qe created and the information required by, 

subdivision (a) of this section shall be entered in each pupil's or adult student's record. prior to the 

subsequent test.cycle. 

Note: Authority Cited: Section 33031; Education Code. Reference:- Section,s 6Q851 (a} and (d), 

Education Code .. 
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§ 1207. Data for Analysis of Pupil or Adult Student Performance. 

(a) Each school district shall provide the publisher of the high school exit examination the 

following information for each pupil or adult student tested for purposes of the analyses required 

pursuant to Education Code Section 60855: 

(1) Date of birth 

· (2) Grade level 

(3) Gender 

(4) Language fluency and home language 

(5) Special program participation 

(6) Participation in free or reduced priced meals 

(7) Enrolled in a school that qualifies for assistance under Title 1 of the Improving America's 

Schools Act of 1994 

(8) Testing accommodations 

(9) Handicapping condition or disability 

(10) Ethnicity 

(11) District mobility 

(12) Parent education 

(13) Post-high school plans 

(b) The information is for the purposes of aggregate analyses only and shall be provided and 

collected as part of the testing materials for the high school exit examination. 

(c) Sc\lool districts shall provide the same information for .each eligible pupil enrolled in an 

alternative or off-campus program as is provided for all other eligible pupils. 

Note: Authority Cited: Section 33031, Education Code. Reference: Section 60855, Education 

Code. 
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§ 1208. Notice. 

A school district shall maintain documentation that the parent or guardian of each pupil has 

received written notification as required by Education Code sections 48980(e) and 60850(f)(l). 

Note: Authority Cited: Section 33031, Education Code. Reference: Sections 48980(e), and 

60850(e) and (f), Education Code. 

§ 1209. High School Exit Examination District Coordinator. 

(a) On or before July 1 of each school year, the superintendent of each school district shall 

designate from among the employees of the school district a high school exit examination district 

coordinator. The superintendent shall notify the publisher of the high school exit examination of 

the identity and contact information for the high school exit examination district coordinator. 

The high school exit examination district coordinator, or the school district superintendent or his 

or her designee, shall be available throughout the year and shall serve as the liaison between the 

school district and the California Department of Education for all matters related to the high 

school exit examination. 

(b) The high school exit examination district coordinator's responsibilities shall include, but 

not be limited to, the following: 

(1) Respopding to correspondence and inquiries from the publisher in a timely manner and as 

provided in the publisher's instructions. 

(2) Determining school district and individual school examination and test material needs in 

conjunction with the test publisher. 

(3) Overseeing the acquisition and distribution of examinations and test materials to 

individual schools and sites. 

(4) Maintaining security over the high school exit examination and test data using the 

procedure set forth in Section 1211. The high school exit examination district coordinator shall 

sign the Test Security Agreement set forth in Section 1211 prior to receipt of the test materials. 
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(5) Overseeing the administration of the high school exit examination to eligible pupils or 

adult students. 

(6) Overseeing the collection and return· of all test materials and test data to the publisher 

within any required time periods. 

(7) Assisting the test publisher in the resolution of any discrepancies in the test information 

and materials. 

(8) Ensuring that all examinations and test materials are received from school test sites within 

the school district no later than the close of the school day on the school day following 

administration of the high school exit examination. 

(9) Ensuring that all examinations and test materials received from school test sites within the 

school district have been placed in a secure school district location by the end of the day 

following the administration of those tests. 

(10) Ensuring that all test materials are· inventoried, packaged, and labeled in accordance with 

instructions from the publisher. The test materials shall be ready for pick-up by the publisher at 

a designated location in the school district no more than five (5) working days following 

administration of the English/language arts or the mathematics section in the school district. 

(11) Ensuring that the high school exit examinations and test materials are retained in a secure, 

locked location, in the unopened boxes in which they were received from the test publisher, from· 

the time they are received in the school district until the time they are delivered to the test sites. 

(c) Within seven (7) working days of completion of school district testing, the superintendent 

and the high school exit examination district coordinator shall certify to the California Department 

of Education that the school district has maintained the security and integrity of the examination, 

collected all data and information as required, and returned all test materials, answer documents, 

and other materials included as part ofthe high school exit examination in the manner and as 

otherwise required by the publisher. 
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Note: Authority Cited: Section 33031, Education Code. Reference: Section 6085l(c), Education 

Code. 

§ 1210. High School Exit Examination Test Site Coordinator. 

(a) Annually, the superintendent of the school district shall designate a high school exit 

examination test site coordinator for each test site, including, but not limited to, each charter 

school, each court school, and each school or program operated by a school district, from among 

the employees of the school district. The high school exit examination test site coordinator, or 

the site principal or his or her designee, shall be available to the high school exit examination 

district coordinator for the purpose of resolving issues that arise as a result of the administration 

of the high school exit examination. 

(b) The high school exit"examination test site coordinator's responsibilities shall-include, but 

not be limited to, all of the following: 

(1) Determining site examination and test material needs. 

(2) Arranging for test administration at the site. 

(3) Training the test administrator(s) and test proctors as provided in the test publisher's 

manual. 

(4) Completing the Test Security Agreement and Test Security Mfidavit prior to the receipt 

oftest materials. 

(5) Overseeing test security requirements, including collecting and filing all Test Security 

Affidavit forms from the test administrators and other site personnel involved with testing. 

(6) Maintaining security over the examination and test data as required by Section 1211. 

(7) Overseeing the acquisition of examinations from the school district and the distribution of 

examinations to the test administrator(s). 

(8) Overseeing the administration of the high school exit examination to eligible pupils or 

adult students at the test site. 

201 



(9) Overseeing the collection and return of all testing materials to the high school exit 

examination district coordinator no later than the close of the school day on the school day 

following administration of the high school exit examination. · 

. (10) Assisting the high school exit examination district coordinator and the test publisher in 

the resolution of any discrepancies between the number of examinations received from the high 

school exit examination district coordinator and the number of examinations collected for return 

to the high school exit examination district coordinator. 

(II) Overseeing the collection of all pupil or adult student data as required to comply with 

Sections 1204, 1205, and 1206 of these regulations. 

(12) Within three (3) working days of completion of site testing, the principal and the high 

school exit examination test site coordinator shall certify to the high school exit examination 

district coordinator that the test site has maintained the security and integrity of the examination;' 

collected all data and information as required, and returned all test materials, answer documents, 

and other materials included as part of the high school exit examination in the manner and as 

otherwise required by the publisher. 

Note: Authority Cited: Section 33031, Education Code. Reference: Section 6085l(c), Education 

Code. 

§ 1211. Test Security. 

(a) High school exit examination test site coordinators shall ensure that strict supervision is 

maintained over each pupil or adult student who is being administered the high school exit 

examination both while the pupil or adult student is in the room in which the test is being 

administered and during any period in which the pupil or adult student is, for any purpose, 

granted a break from testing. 

(b) Access to the high school exit examination materials is limited to pupils taldng the 

examination for the purpose of graduation from high school and adult students taking the 
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examination for the purpose of obtaining a diploma of graduation and employees of a school 

district directly responsible for administration of the examination. 

(c) All high school exit examination district and test site coordinators shall sign the 

California High School Exit Examination Test Security Agreement set forth in subdivision (d). 

(d) The California High School Exit Examination Test Security Agreement shall be as 

follows: 

CALIFORNIA HIGH SCHOOL EXIT EXAMINATION 

TEST SECURITY AGREEMENT 

(1) The coordinator will take all necessary precautions to safeguard all tests and test materials 

by limiting access to persons within the school district with a responsible, professional interest in 

the test's security. 

(2) The coordinator will keep on file the names of persons having access to examinations and 

test materials. All persons having access to the materials shall be required by the coordinator to 

sign the California High School Exit Examination Test Security Affidavit that will be kept on 

file in the school district office. 

(3) The coordinator will keep the tests and test materials in a secure, locked location, limiting 

access to only those persons responsible for test security, except on actual testing dates as 

provided in California Code of Regulations, Title 5, Division 1, Chapter 2, Subchapter 6. 

By signing my name to this document, I am assuring that I and anyone having access to the 

test materials will abide by the above conditions. 

By: 

Title: 

School District: 

Date: 

(e) Each high school exit examination test site coordinator shall deliver the examinations and 
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test materials only to those persons actually administering the high school exit examination on 

the date of testing and only upon execution of the California High School Exit Examination Test 

Security Affidavit set forth in subdivision (g). 

(f) All persons having access to the California High School Exit Examination, including but 

not limited to the high school exit examination test site coordinator, test administrators, and test 

proctors, shall acknowledge the limited purpose of their access to the test by signing the 

California High School Exit Examination Test Security Affidavit set forth in subdivision (g). 

(g) The California High School Exit Examination Test Security Affidavit shall be completed 

by each test administrator and test proctor: 

CALIFORNIA HIGH SCHOOL EXIT EXAMINATION 

TEST SECURITY AFFIDAVIT 

I aclmowledge that I will have access to the high school exit examination for the purpose of 

administering the test. I understand that these materials are highly secure, and it is my 

professional responsibility to protect their security as follows: 

(1) I will not divulge the contents of the test to any other person. 

(2) I will not copy any part of the test or test materials. 

(3) I will keep the test secure until the test is actually distributed to pupils. 

( 4) I will limit access to the test and test materials by test examinees to the actual testing 

periods. 

(5) I will not permit pupils or adult students to remove test materials from the room where 

testing takes place. 

(6) I will not disclose, or allow to be disclosed, the contents of, or the scoring keys to, the test 

instrument. 

(7) I will return all test materials to the designated high school exit examination test site 

coordinator upon completion of the test. 
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(8) I will not interfere with the independent work of any pupil or adult student taking the 

examination and I will not compromise the security of the test by means including, but not 

limited to: 

(A) Providing eligible pupils or adult students with access to test questions prior to testing. 

(B) Copying, reproducing, transmitting, distributing or using in any manner inconsistent with 

test security all or any portion of any secure high school exit ~xamination test booklet or 

document. 

(C) Coaching eligible pupils or adult students during testing or altering or interfering with the 

pupil'sor adult student's responses in any way. 

(D) Making answer keys available to pupils or adult students. 

(E) Failing to follow security rules for distribution and return of secure tests as directed, or 

failing to account for all secure test materials before, during, and after testing. 

(F) Failing to follow test administration directions specified in test administration manuals. 

(G) Participating in, directing, aiding, counseling, assisting in, or encouraging any of the acts 

prohibited in this section. 

Signed: 

Print Name: 

. Position: 

School: 

School District: 

Date: 

(h) To maintain the security of the high school exit examination, all high school exit 

examination district and test site coordinators are responsible for inventory control and shall use 

appropriate inventory control forms to monitor and track test inventory. 

(i) The security of the test materials that have been duly delivered to the school district is the 
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sole responsibility of the school district until all test materials have been inventoried, accounted 

for, and delivered to the common or private carrier designated by the publisher. 

G) Secure transportation within a school district is the responsibility of the school district 

once materials have been duly delivered to the schpol district. 

Note: Authority Cited: Section 33031, Education Code. Reference: Section 6085l(c), Education 

Code. 

§ 1212. Test Site Delivery. 

School districts shall deliver the booklets containing the English/language arts section of the 

high school exit examination to the school test site no more than two working days before that 

section is to be administered and shall deliver the booklets containing the mathematics section of 

the examination to the school test site no more than two working days before that section is to be 

administered. 

Note: Authority Cited: Section 3303 1', Education Code. Reference: Section 60851 (c), Education 

Code. 

Article 3. Accommodations 

§ 1215. Timing/Scheduling. 

All pupils and adult students may have additional time to complete the examination, within 

the limits imposed by test security as provided in Section 1211. 

Note: Authority Cited: Section 33031, Education Code. Reference: Section 6085l(c), Education 

Code. 

§ 1216. Allowable Accommodations for Pupils or Adult Students with Disabilities, or for 

English Learners. 

The purpose of the high school exit examination is to assure that pupils and adult students 

who graduate from high school have demonstrated in English the skills, knowledge and abilities 

embodied in the state standards in English language arts and mathematics selected for the high 
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school exit examination. To assure that the high school exit examination is a valid measure of 

each pupil's or adult student's skills, knowledge and abilities in relationship to these standards, 

accommodations will be allowed that are necessary and appropriate to afford access to the test, 

consistent with federal law, so long as the accommodations do.not fundamentally alter what the 

examination is designed to measure. 

Note: Authority Cited: Section 33031, Education Code. Reference: Section 60850(g), Education 

Code. 

§ 1217. Pupils or Adult Students with Disabilities. 

(a) Where necessary to access the test, pupils or adult students with disabilities shall take the 

high school exit examination with those accommodations that are necessary and appropriate to 

address the pupil's or adult student's identified disability(ies) and that have been approved by 

their individualized education program teams or 501 plan teams, including but not limited to 

those accommodations that the pupil or adult student has regularly used during instruction and 

classroom assessments; provided that such accommodations do not fundamentally alter what the 

test measures. Approved accommodations for the high school exit examination must be reflected 

in the pupil's or adult student's individualized education program or 504 plan. 

(b) Accommodations that do not fundamentally alter what the test measures include, but may 

not be limited to: 

(1) Presentation accommodations: Large print versions; test items enlarged through 

mechanical or electronic means; Braille transcriptions provided by the test publisher or a 

designee; markers, masks, or other means to maintain visual attention to the test or test items; 

reduced numbers of items per page; audio presentation.on the math portion of the test, provided 

that an audio presentation is the pupil's or adult student's only means of accessing written 

material. 

(2) Response accommodations: 
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(A) Verbal, written, or signed responses; responses made with mechanical or electronic 

assistance as lorig as the mechanical or electronic device is used solely to record the pupil's or 

adult student's response. If a person is required to transcribe the pupil's or adult student's 

responses to the format required by the examination, the transcriber shall be an employee of the 

school district who has signed the Test Security Affidavit. 

(B) Assistive devices and technologies that are regularly used during testing provided that no 

technology or assistive device may be used that fundamentally alters what the test measures. 

(3) Scheduling accommodations: More frequent breaks during the regularly scheduled test 

session; multiple sessions, provided that a pupil or adult student does not have access to test 

items that will be presented in a future session or sessions. 

· (4) Setting accommodations: Special or adaptive furniture; special lighting or acoustics; an 

individual carrel or study enclosure; a separate room provided that the pupil or adult student is 

directly supervised by school personnel who have signed the Test Security Affidavit. 

(c) The following accommodations are not allowed because they have been determined to 

fundamentally alter what the test measures: 

(I) Calculators on the math portion of the test. 

(2) Audio or oral presentation of the English/language arts portion of the test. 

{d) If the pupil's or adult student's individualized education program team or 504 plan team 

proposes an accommodation for use on the high school exit examination that is not included in 

subdivision (b), the school district may submit a request for accommodation pursuant to Section 

1218. 

Note: Authority Cited: Section 33031, Education Code. Reference: Section 60850(g), Education 

Code. 

§ 1217.5. English Language Learners. 

English learners must read and pass the high school exit examination in English. School 
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districts must evaluate pupils to determine if they possess sufficient English language skills at the 

time of the examination to be assessed with the test. If the pupil does not possess sufficient 

English language skills to be assessed, the school district, in addition to the instruction in 

reading, writing, and comprehension in the English language specified in Education Code section 

60852, may provide additional time as provided in Section 1215. 

·Note: Authority Cited: Section 33031, Education Code. Reference: Section 60850(e)(2), 

Education Code. 

§ 1218. Requests for Accommodations. 

(a) The school district may file a request for accommodation with the California Department 

of Education for a case-by-case determination of the use of accommodations that are not 

included in Section 1217(b ). Requests must be received by the California Department of 

Education at least nine (9) weeks in advance of the pupil's or adult student's proposed 

administration of the high school exit examination. 

(b) The request for accommodation must include: 

(1) A description of the pupil's or adult student's disability(ies). 

(2) A description of the requested accommodation. 

(3) A statement that the pupil's or adult student's individualized education program team or 

504 plan team has determined that the requested accommodation is appropriate and necessary to 

address the pupil's or adult student's identified disability(ies). 

(4) An explanation of how the requested accommodation would allow the pupil or adult 

student to access the high school exit examination. 

(c) The California Department of Education shall make a determination of whether the 

requested accommodation would fundamentally alter what the test measures. The California 

Department of Education's determination shall be the fmal administrative decision. 

(d) The California Department of Education shall issue its decision on each request and shall 
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inform the school district in writing at least six (6) weeks in advance of the pupil's or adult 

student's proposed administration of the high school exit examination. 

Note: Authority Cited: Section 33031, Education Code. Reference: Section 60850, Education 

Code. 

§ 1219. Independent Work of the Pupil or Adult Student. 

In implementing accommodations pursuant to Section 1216 or 1217, school districts shall 

ensure that all test responses are the independent work of the pupil. School districts and school 

district personnel are prohibited from assisting any pupil in determining how the pupil or adult 

student will respond to each question, and are prohibited from leading or directing the pupil or 

adult student to a particular response. 

Note: Authority Cited: Section 33031, Education Code. Reference: S~ction 60850(g), Education 

Code. 

§ 1219.5. Invalidation of Test Scores. 

If a school district allows a pupil or adult student to take the high school exit examination 

with one or more accommodations that are determined by the California Departnlent of 

Education to fundamentally alter what the test measures, that pupil's or adult student's test score 

or scores will be invalidated. 

Note: Authority Cited: Section 33031, Education Code. Reference: Sections 60850(c) and (g), 

Education Code. 

Article 4. Cheating 

§ 1220. Cheating. 

(a) Any pupil or adult student found to have cheated or assisted others in cheating, or to have 

compromised the security of the high school exit examination shall have his or her test marked as 

"invalid" and the pupil or adult student shall not receive a score from that test administration. 

(b) The school district shall notify each eligible pupil or adult student prior to each 
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administration of the high school exit examination of the provisions of subdivision (a). 

Note: Authority Cited: Section 33031, Education Code. Reference: Section 60851(b) and (c), 

Education Code. 

Article 5. Apportionment 

§ 1225. Apportionment. 

(a) For each test cycle, each school district shall report to the California Department of 

Education the number of examinations administered. 

(b) The superintendent of each school district shall certify the accuracy of all information 

submitted. The report required by subdivision (a) shall be filed with the State Superintendent of 

Public Instruction within ten (10) working days of completion of each test cycle in the school 

district. 

(c) The amount of funding to be apportioned to the school district for the high school exit 

examination shall be equal to the product of the amount per administration established by the 

State Board of Education to enable school districts to meet the requirements of subdivisions (a), 

(b) and (c) of Education Code section 60851 times the number of tests administered to pupils and 

adult students in the school district as determined by the certification of the school district 

superintendent pursuant to subdivision (b). 

Note: Authority Cited: Section 33031, Educati.on Code. Reference: Section 6085l(a), Education 

Code. 
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Schools Mandate Group 
a JPA Dedicated to Making the State Accountable to You 

Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

February 20, 2004 

Re: Comments on the Draft Staff Analysis 
High School Exit Examination, CSM 00-TC-06 
Trinity Union High School District, Claimant 
Statutes of 1999, Chapters 1 and 13 5 
Education Code Sections 60850,60851,60853, and 60855 

Dear Ms. Higashi: 

RECEIVED 
I=EB 2 ~ 2004 

COMMISSION ON 
~TATF 1\nANnJ.lT\=~ 

On February 4, 2004, your office issued its draft staff analysis on the High School Exit 
Examination test claim. The ultimate conclusion in the draft staff analysis is to deny the 
activities found to represent a new program because the original declarations do not meet the 
new $1,000 minimum claim amount. It must be noted that the declarations were filed to meet 
the previous $200 minimum claim amount. Attached to these comments are additional 
declarations that provide sufficient support that school districts have incurred more than $1 ,000 
while engaging in the activities staff lists in the draft analysis as new programs. Please note that 
the declarations include the statement that school districts are responsible for sending exam 
results to students. While the claimant agrees with most of the analysis, some issues of 
disagreement remain and will be discussed below. 

ADEQUATE NOTICE: TRANSFER STUDENTS- DRAFT STAFF ANALYSIS PAGE 11 

On page 11 of the draft staff analysis, staff finds that the activities associated with 
providing notice to pupils concerning the high school exit examination is not subject to article 
XIII B, section 6 since the activities are fotmd to be reimbursable under the Annual Parent 
Notification test claim. The claimant agrees with staffs analysis in part. The issue concerns 
notice to transfer students. Education code section 60850 provides that the exam may not be 
administered to a pupil that has not received "adequate notice" of the exam. Subdivision (f)(!) 
defines "adequate notice" to mean that the pupil and his parent or guardian have received written 
notification of the exam at the beginning of the school year or atthe time the pupil transfers. 

One Capitol Mall, Suite 200 • Sacramento, Ca21 3 nia 95814 • T 916.444.7260 • p 916.444.7261 



Ms. Paula Higashi, Executive Director 
Re: Comments on Draft Staff Analysis 
February 20, 2004 
Page 2 of4 

The draft staff analysis correctly points out that the Annual Parent Notification test claim 
decision, which occurred after this test claim was filed seeking notification activities, includes 
the annual written notification of the exam thereby meeting the mandated requirement outlined 
in Education Code section 60850. Annual parent notifications are performed pursuant to 
Education Code section 48980 and includes the high school exit examination notification. As 
the test claim name implies such notification occurs annually. 

Education Code section 48981. provides that "the notice be sent at the time of registration 
for the first semester or quarter of the regular school term." However, there is no requirement in 
Education Code section 48980 or 48981 that such notifications be given to transfer students. 
Therefore, special notice must be given to transfer students as the Annual Parent Notification test 
claim is inapplicable to this group of students. Since school districts were not providing notice 
of the high school exit examination to transfer students before the enactment of the test claim 
legislation, this activity imposes a new program upon school districts. In addition, the costs 
associated with meeting the activities imposed upon school districts for the High School Exit 
Examination test claim exceed the $1,000 minimum claim amount even after applying the 
required offset. 1 

Based on the foregoing, the claimant requests that staff modify its analysis to include the 
activities associated with providing notice of the exam to transfer students that have not taken the 
exam in the 1Oth grade. 

RESTRUCTURING ACADEMIC OFFERINGS- DRAFT STAFF ANALYSIS PAGE 12 

The claimant disagrees with staff's interpretation of Education Code section 60853 and 
the claimant's clarification outlined in its Rebuttal to the Department of Finance's comments on 
the test claim. The claimant is not seeking the activities associated with actually restructuring its 
academic offerings for pupils that have not demonstrated the skills necessary to pass the exam. 
The claimant is seeking reimbursement for the initial meeting where a district must consider 
engaging in such activities. 

Education Code section 60853, subdivision (b), provides: 

"(b) It is the intent of the Legislature that a school district consider restructuring 
its academic offerings reducing electives available to any pupil who had not 
demonstrated the s1dlls necessary to succeed on the exit examination, so that the 
pupil can be provided supplemental instruction during the regularly scheduled 
academic year." (Emphasis added.) 

1 See ·declarations attached documenting activities and resultant costs for one year. These declarations do not 
include the costs of performing this activity as it was not listed in the draft staff analysis as a new program or higher 
level of service. 
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Ms. Paula Higashi, Executive Director 
Re: Comments on Draft Staff Analysis 

· February 20, 2004 
Page 3 of4 

The claimant contends that the Legislature requires that the school site meet to determine 
if such restructuring is necessary to enable students to garner the skills necessary to pass the exit 
examination. If the Commission adopts DOF's position on this activity, it would in essence be 

. ignoring Legislative intent: that school districts consider restructuring academic offerings. 
School districts must meet in order to determine the best course of action for those pupils who do 
not demonstrate the sldlls necessary to succeed on the exit examination. 

Section 60853 provides the Legislature's overall intent that school districts prepare pupils 
to pass the exit examination. Subdivision (a) provides, "a school district shall use regularly 
available resources and any available supplemental resources" to prepare pupils to pass the exit 
examination. Subdivision (c) begins with, "(a] school district should prepare pupils to succeed 
on the exit examination." These statements of intent evidence the Legislature's overriding 
concern that school districts help prepare pupils to pass the exit examination. Based on these 
clear statements of Legislative intent, the claimant concludes that the activities associated with 
school districts meeting to discuss potential restructuring of academic offerings represent a 

.;reimbursable state-mandate. 

Based on the foregoing, the claimant requests that staff modify its analysis to include the 
activities associated with an initial meeting in which school districts consider restructuring 
academic offerings to pupils who have not demonstrated the necessary skills to pass the exam. 

HIGH SCHOOL EXIT EXAMINATION TEST REsULTS- DRAFT STAFF ANALYSIS PAGES 28-29 

Attached to these comments are several declarations that include an.affirmative statement 
that school districts are required to provide notice to pupils and their parents or guardians 
concerning test results. As such, the claimant requests that the staff analysis be modified to 
include this activity as reimbursable. · 

Declarations to Support Costs- Draft Staff Analysis 39-41 

Attached to these comments are several declarations that support the conclusion that the 
$3 appropriation is insufficient to cover all of the costs associated with performing the new 
activities listed in the draft staff analysis. Only those activities Commission staff found to 
represent a new program or higher level of service are included in these declarations. Moreover, 
the declarations include affirmative statements that it is the school district's responsibility to 
provide exam results. Therefore, the claimant requests that the staff analysis be modified finding 
that the claimant has rebutted to presumption that the funding appropriated to school districts is 
sufficient to cover the new program or higher level of service and as such the activities listed in 
the analysis represent reimbursable state-mandated activities .. 
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Ms. Paula Higashi, Executive Director 
Re: Comments on Draft Staff Analysis 
February 20, 2004 
Page4 of4 

• 
If you have any questions concerning this letter, please feel free to contact me at (916) 

444-7260. 

i\TE GROUP 

Enc: Declarations from Calistoga, Denair, Grant, Ripon, Riverdale, and Sierra School Districts 

Cc: Mailing List 
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High School Exit Examination Mail List 

Executive Director Dr. Carol Berg 

State Board of Education Education Mandated Cost Network 

721 Capitol Mall, Room 558 1121 L Street, Suite 1060 

Sacramento, CA 95814 Sacramento, CA 95814 

Mr. Keith B. Petersen Mr. Keith Gmeinder 

Sixten & Associates Department of Finance 

5252 Balboa A venue, Suite 807 915 L Street, 8th Floor 

San Diego, CA 92117 Sacramento, CA 95814 

Ms. Michelle Nelson Mr. Gerald Shelton 

Gilroy Teacher's Association California Department of Education 

7949 Wren A venue, Suite A 1430 N Street, Suite 2213 

Gilroy, CA 95020 Sacramento, CA 95814 

Mr. Jim Spano Ms. Beth Hunter 

State Controller's Office Centration, Inc. 

300 Capitol Mall, Suite 518 8316 Red Oak Street, Suite 101 

Sacramento, CA 95814 Rancho Cucamonga, CA 91730 

Ms. Sandy Reynolds Mr. Steve Shields 

Reynolds Consulting Group Shields Consulting Group, Inc. 

P.O. Box 987 1536 36th Street 

Sun City, CA 92586 Sacramento, CA 95816 

Ms. Marianne O'Malley Ms. Susan Geanacou 
Legislative Analyst's Office Department of Finance 

925 L Street, Suite 1000 915 L Street, Suite 1190 
Sacramento, CA 95814 Sacramento, CA 95814 

Mr. Michael Havey Ms. Paula Higashi 
State Controller's Office Commission on State Mandates 
3301 C Street, Suite 500 980 Ninth Street, Suite 300 
Sacramento, CA 95816 Sacramento, CA 95814 
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Calistoga Joint Unified School District 
1520 Luke Street 
Calistoga, California 94515 
Telephone: (707) 942-4703 
Facsimile: (707) 942-6589 

707 942 8592 

BEFORE TilE 

COMMISSION ON STATE :MANDATES 

In ReTest Claim: 

Trinity Union High School District 

STATE OF CALIFORNIA 

CSM No. 00-TC-06 

DECLARATION OF 

SYLVIA JIMINEZ-MARTIN 

High School Exit Examination 

I, Sylvia Jiminez-Martin, Counselor & District Test Coordinator make the following 
declaration and statement. As Counselor & District Test Coordinator, 1 have knowledge of 
Calistoga Joint Unified School Districts' high school exit examination procedures and 
requirements. I wn familiar with the provisions and requirements of Statutes of 1999, Chapters 1 
and 135, and all applicable regulations. In addition, I am familiar with the provisions and 
requirements by which my District may receive the $3.00 per pupil test administration 
appropriation from the state. · 

The Commission on State Mandates' staff issued its draft staff analysis on February 4, 
2004 listing the follo~g activities as imposing a new program or higher level of service upon 
school districts: 

Documentation of adequate notice: Maintaining documentation that the parent or guardian of 
each pupil received written notification of the HSEE. (Cal. Code Regs., tit. 5, § 1208.) 

Determining English language skills: Determining -whether English-learning pupils possess 
sufficient English language skills at the time of the HSEE to be assessed with the HSEE. (Cal. 
Code Regs., tit. 5, § 1217.5 .) 

HSEE administration: Administration of the HSEE on designated dates to all pupils in grade 
10 begirurlng in the 2001-02 school year, and subsequent administrations for students who do not 
pass until each section of the HSEE has been passed, and administration of the HSEE on 
designated dates to pupils in grade 9 only in the 2000-01 school year who wish to take the HSEE 
(Ed. Code, § 60851, subd. (a).), except a teacher's time administering the HSEE is not a new 
program or higher level of service. Administration is limited to the following activities specified 
in the regulations: 
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Training a test administrator either by a test site or district coordinator as provided 
in the test publisher's manual is a new program or higher level of service. (Cal. 
Code Regs., tit 5, §§ 1200, subd. (g) and 1210, subd. (b)(J).) 

Accurately identifying eligible pupils who take the HSEE through the use of 
photo-identification, positive recognition by the test administrator, or some 
equivalent means of identification. (Cal. Code Regs., tit. 5, § 1203.) 

Maintaining a record of all pupils who participate in each test cycle of the HSEE, 
including the date each section was offered, the name and grade level of each 
pupil who took each section, and whether each pupil passed or did not pass the 
section or sections of the HSEE taken. (Cal. Code Regs., tit 5, § 1205.) 

Maintaining in each pupil's permanent record and entering in it prior to the 
subsequent test cycle the following: the date the pupil took each section of the 
HSEE and whether or not the pupil passed each section of the HSEE. (Cal. Code 
Regs., tit 5, § 1206.) 

Designation by the district superintendent, on or before July I of each year, of a 
district employee as the HSEE district coordinator, and notifYing the publisher of 
the HSEE of the identity and contact information of that individuaL (Cal. Code 
Regs., tit. 5, § 1209.) 

For the district coordinator and superintendent, within seven days of completion 
of the district testing, to certify to CDE that the district has maintained the 
security and integrity of the exam. collected all data and information as required, 
and returned all teSt materials, answer documents, and other materials included as 
part of the HSEE in the manner required by the publisher. (Cal. Code Regs., tit. 
5, § 1209.) 

Designation annually by the district superintendent a HSEE test site coordinator 
for each test site (as defined) from among the employees of the school district 
who is to be available to the HSEE district coordinator to resolve issues that arise 
as a result of administration of the HSEE. (Cal. Code Regs., tit 5, § 1210.) 

Also, the HSEE district coordinator's duties listed in section 1209 and the HSEE 
test site coordinator's duties listed in section 1210 and referenced below (except 
for a teacher's time in administering the HSEE during the school day); 

o District Coordinator duties are: (1) responding to inquiries of the 
publisher, (2) determining district and school HSEE test material needs, 
(3) overseeing acquisition and distribution of the HSEE, (4) maintaining 
security over the HSEE using the procedures in section 1211, (5) 
overseeing administration of the HSEE, (6) overseeing collection and 
return of test material and test data to the publisher, (7) assisting the 
publisher in resolving discrepancies in the test information and materials, 
(8) ensuring all exams and materials are received from school test sites no 
later than the close of the school day on -the school day following 
administration of the HSEE, (9) ensuring all exams and materials received 
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from school test sites have been placed in a secure district location by the 
end of the day following administration of those tests, (1 0) ensuring that 
all exams and materials are inventoried, packaged, and labeled in 
accordance with instructions from the publisher and ensuring the materials 
are ready for pick-up by the publisher no more than five working days 
following administration of either section in the district, (II) ensuring that 
the HSEE and test materials are retained in a secure, locked location in the 
unope.iled boxes in which they were received from the publisher from the 
time they are received in the district until the time of delivery to the test 
sites; (12) within seven days of completion of the district testing, 
certifying with the Superintendent to CDE that the district has maintained 
the security and integrity of the exam, collected all data and information as 
required, and returned all test materials, answer documents, and other 
materials included as part of the HSEE in the manner required by the · 
publisher. Teacher time spent on these activities is not reimbursable and 
as such is not claimed as part of this declaration. 

o Test site coordinator's duties are: (I) determining site examination and test 
material needs; (2) arranging for test administration at the site; (3) training 
the test administrator(s) as provided in the test publisher's manual; (4) 
completing the Test Security Agreement and Test Security Affidavit prior 
to the receipt of test materi.i!ls; (5) overseeing test security requirements, 
including collecting and filing all Test Security Affidavit forms from the · 
test administrators and other site personnel involved with testing; (6) 
maintaining security over the examination and test data as required by 
section 1211; (7) overseeing the acquisition of examinations from the 
school district and the distrilrution of examinations to the test 
administrator(s); (8) overseeing the administration of the HSEE to eligible 
pupils at the test site; (9) overseeing the collection and return of all testing 
materials to the HSEE district coordinator no later than the close of the 
school day on the school day following administration of the high school 
exit examination; (10) assisting the HSEE district coordinator and the test 
publisher in the resolution of any discrepancies between the number of 
examinations received from the HSEE district coordinator and the number 
of examinations collected for return to the HSEE district coordinator; (11) 
overseeing the collecticn of all pupil data as required to comply with 
sections 1204, 1205, and 1206 of the title 5 regulations; (12) within three 
(3) working days of completion of site testing, certifying with the principal 
to the HSEE district coordinator that the test site has maintained the 
security and integrity of tho examination, collected all. data and 
information as required, and returned all test materials, answer documents, 
and other materials included as part of the HSEE in the manner and as 
otherwise reqUired by the publisher. Teacher time spent on these activities 

· is not reimbursable and as such is not claimed as part of this declaration. 

Delivery ofHSEE booklets to the school test site no more than two working days 
before the test is to be administered, (Cal. Code Regs., tit ~· § 1212.) 
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Test security/cheating: For HSEE test site coordinators to ensure that strict supervision is 
maintained over each pupil being administered the HSEE, both while in the testing room and 
during any breaks. (Cal. Code Regs., tit 5, § 1211, subd. (a).) 

• 

• 

• 

• 

• 

• 

• 

• 

• 

Limiting access to the HSEE to pupils taking it and employees responsible for its 
admi.rristration. (Cal. Code Regs., tit 5, § 12ll, subd. (b).) 

Having all HSEE district and test site coordinators sign the HSEE Test Security 
Agreement set forth in subdivision (d) of section 1211 of the title. 5 regulations. 
(Cal. Code Regs., tit 5, § 1211, subd. (c).) 

Abiding by the Test Security Agreement by limiting access to persons in the 
district with a responsible, professional interest in the test's security. The 
Agreement also requires the coordinator to keep on file the names of persons 
having access to exam and test materials, and who are required to sign the HSEE 
Test Security Affidavit, and requires coordinators to keep the tests and test 
materials in a secure, locked location, limiting access to those responsible for test 
security, except on actual testing dates. (Cal. Code Regs., tit. 5, § 1211, subd. 
(d).) 

HSEE test site coordinators deliver the exams and test materials only to those 
actually administering the exam on the date of testing and only on execution of 

. the HSEE Test Security Affidavit. (Cal. Code Regs., tit. 5, § 1211, subd. (e).) 

For persons with access to the HSEE (including test site coordinators and test 
administrators) to aclmow1edge the limited purpo·se of their access to the test by 
signing the HSEE Test Security Affidavit set forth in subdivision, (g). (Cal. Code 
Regs., tit. 5, § 1211, subd. (f).) 

HSEE district and test site coordinators control of inventory and use of 
appropriate inventory control forms to monitor and track test inventory. (Cal. 
Code Regs., tit 5, § 1211 subd. (h).) 

Being responsible for the security of the test materials delivered to the district 
until·the materials have been inventoried, accounted for, and delivered to the 
common or private carrier designated by the publisher. (Cal. Code Regs., tit. 5, § 
1211, subd. (i).) · 

Providing secure transportation within the district for test materials once they 
have been delivered to the district. (Cal. Code Regs., tit. 5, § 1211, subd. j).) 

Marking the test "invalid" and not scoring it for any pupil found to have cheated 
or assisted others in cheating, or who has compromised the security of the HSEB, 
and notifYing each eligible .pupil before administration of the HSEE of these 
consequences of cheating. (Cal. Code Regs., tit 5, § 1220.) 

Reporting data to the SPI: Providing HSEE data to the SPI or independent evaluators or the 
publisher is a new program or higher level of service. Specifically, providing the following 
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information on each pupil tested: (I) date of birth, (2) grade level, (3) gender, (4) language 
fluency and home language, (5) special program participation, (6) participation in free or reduced 
priced meals, (7) enrolled in a school that qualifies for assistance under Title 1 of the Improving 
America's School Act of 1994, (8) testing accommodatioll8, (9) handicapping condition or· 
disability, (10) ethnicity, (11) district mobility, {12) parent education, (13) post-high school 
plans. (§ 1207); and reporting to the CDE the number of examinations for each test cycle within 
ten (I 0) working days of completion of each test cycle in the school district, and for the district 
superintendent to certify the accuracy of this information submitted to CDE (§ 1225) are new 
programs or higher levels of service. 

Reporting exam results to students: Providing test results to each pupil taking the examination· 
within eight weeks of the examination administration and in time for the pupil to take any section 
of the examination not passed at the next administration. Exam results are generally in writing 
and mailed to each student by the school district. 

In Fiscal Year 2003/04, my District will incur $1,735 performing the activities listed 
above. My District's total appropriation for this same period will be $135. As such, my District 
has incurred more than the $1,000 minimum claim amount for this test claim. In addition, even 
if my District's costs were not in excess of the $] ,000 minimum claim amount, my District has 
the ability to combine claims with other school districts within the county to meet the higher 
threshold. 

I know the foregoing facts personally and if so required, I could testify to the statements 
made herein. I hereby· declare under penalty of perjury under the laws of the State of California 
that the foregoing is true and correct except where stated upon information and belief and where 

· so stated I declare that I believe them to be true . 

. Executed on Febl'lll\ry _jj_, 2004 in Calistoga, Califomia. 
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FEB-19-2004 14•44 DENAIR SCHOOL DIST 

Denair Unified School District 
3460 Lester Road 
Denair, California 95316 
Telephone: (209) 632-7514 
Facsimile: (209) 632-9194 

BEFORE THE 

COMMISSION ON STATE MANDATES 

·STATE OF CALIFORNIA 

CSM No. 00-TC-06 

209 632 9194 ?,02/06 

In ReTest Claim: 

Trinity Union High School District 

DECLARATION OF EDWARD E. P ARRAZ 

High School Exit Examinatfon 

I, Edward E. Parraz, Superintendent make the following declaration and statement. As 
Superintendent, I have knowledge of Denair Unified Schooi Districts' high school exit 
examination procedures and requirements. I am familiar with the provisions and requirements of 
Statutes of 1999, Chapters I and 135, and all applicable regulations. In addition, I am familiar 
with the provisions and requirements by which my District may receive the $3.00 per pupil test 
administration appropriation from the state. 

The Commission on State Mandates' staff issued its draft staff analysis on February 4, 
2004 listing the following activities as imposing a new program or higher level of service upon 
school districts: 

Documentation or ndequnte notice: Maintaining documentation that the parent or guardian of 
each pupil received written notification of the HSEE. (Cal. Code Regs., tit. 5, § 1208.) 

Determining English language skillg: Determining whether English-l.eaming pupils possess 
Sttfficient English language skills at the time of the HSEE to be assessed with the HSEE. (Cal. 
Code Regs., tit. 5, § 1217.5.) 

HSEE administration: Administration of the HSEE on designated dates ltl all pupils in grade 
·1 0 beginning in the 200 1-02 school year, and subsequent administrations for students who do not 
pass until each section of the HSEE has been passed, and administration of the HSEE on 
designated dates to pupils in grade 9 only in the 2000-01 school year who wish to take the HSEE 
(Ed. Code, § 6085 I, subd. (a).), except a teacher's time administering th.e HSEE is not a new 
program or higher level of service. Administration is limited to the follt!wing activities specified 
in the regulations: · 
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• Training a test administrator either by a test site or district coordinator as provided 
in the test publisher's manual is a new program or higher level of service. (Cal. 
Code Regs., tit. 5, §§ 1200, subd. (g) and 1210, subd. (h)(3).) 

• Accurately identifying eligible pupils who take the 1-ISEE through the use of 
photo-identification, positive recognition by the test admh1istrator, or some 
equivalent means of identification. (Cal. Code Regs., tit. 5, § 1203.) 

• Maintaining a record of all pupils who participate in each test cycle of the HSEE, 
including the date each section was offered, the name and grade level of each 
pupil who took each section, and whether ·each pupil passed or did not pass the 
section or sections of the HSEE taken. (Cal. Code Regs., tit. 5, § 1205.) 

• Maintaining in each pupil's permanent record and entering in it prior to the 
subsequent test cycle the following: the date the pupil took eacb section of the 
HSEE and whether or not the pupil passed each section of th~ HSEE. (Cal. Code 
Re!!s., tit. 5, § 1206.) 

• Designation by the district superintendent, on or before July 1 of each year, of a 
district employee as the HSEE district coordinator, and notifyh1g the publisher of 
the HSEE of the identity and contact information of that individual. (Cal. Code 
Regs., tit. 5, § 1209.) 

• For the district coordinator and superintendent, within seven days of completion 
of the district testing, to certify to CDE that the district has maintained the 
security and integrity of the exam, collected all data and information as required, 
ru1d returned all test materials, answer documents, and other materials included as 
part of the HSEE in the manner required by the publisher. (Cal. Code Regs., tit. 
5, § 1209.) 

• Designation annually by the district superintendent a HSEE test site coordinator 
for each test she (as defined) from among the employees of the school district 
who is to be available to the HSEE district coordinator to resolve i.ssues that arise 
as a result of administration of the HSEE. (Cal. Code Reg~., tit. 5, § 121 0.) 

• Also, the HSEE district coordinator's duties listed in section 1209 and the HSEE 
· test site coordinator's duties listed in section 1210 and referenced be low (except 

for a teacher's time in administering the HSEE during the school day); 

a District Coordinator duties are: ( l) responding to inquiries of the 
publisher, (2) determining district and Rchool HSF.E test material needs, 
(3) overseeing acquisition and distribution of the HSEE, (4) maintainin~ 
security over the HSEE using the procedures in section 1211, (5) 
overseeing administration of the HSEE, (6) overseeing collection and 
return of test material and test data to the publisher, (7) assisting the 
publisher in resolving discrepancies in the te.st information and ma~erials, 
(8) ensurilig all exams and materials are rece1ved from school test SiteS no 
later than the close of the school day on the school day following 
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administration of the HSEE, (9) ensuring all exams and materials received 
from school test sites have been placed in a secme district location by the 
end of the day following administration of those tests, (l 0) ensuring that 
all exams and materials are inventoried, packaged, and labeled in 
accordance with instructions from the publisher and ensuring the materials 
are ready for pick-up by the publisher 110 more than five working days 
following administration of either section in the district, (11) ensuring that 
the HSEE and test materials are retained in a secure, locked location in the 
unopened boxes in which they were received from the publisher from the 
time they are received in the district until the time of delivery to the test 
sites; (12) within seven days of completion of the district testing, 
certifying with the Superintendent to CDE that the di.strict has maintained 
the security and integrity of the exam, collected all data and information as 
required, and returned all test materials, answer documents, and other 
materials included as part of the HSEE in the manner required by the 
publisher. Teacher time spent on these activities is not reimbursable and 
as such is not claimed as part of this declaration. 

Test site coordinator's duties arc:: (1) determining site examination and test 
material needs; (2) arranging for test administration at the site; (3) training 
the test administrator{s) as provided in the test publisher's manual; {4) 
completing the Test Security Agreement and Test Secwity Affidavit prior 
to the receipt of test materials; (5) overseeing test security reqLLirements, 
including collecting and filing Bll Test Security Affidavit forms from the 
test administrators and other site per:;onnel involved with testing; (6) 
maintaining security over the ex.alllination and test data as required by 
section 1211; (7) overseeing the acquisition of examinations from the 
school district and the distribution of examinations to the test 
administrator(s); (8) overseeing the administration of the HSEE to eligible 
pupils at the test site; (9) overseeing the collection and return of all testing 
materials to the HSEE district coordinator no later than the close of the: 
~chool day on the school day following administration of the high school 
ex. it examination; ( 1 0) a.Ssisting the HSEE district coordinator and the test 
publisher in the resolution of any discrepancies between the number of 
examinations received from the HSEE district coordinator and the number 
of examinations collected for return to the HSEE district coordinator; ( 11) 
overseeing the collection of all pupil data as required to comply with 
sections 1204, 1205, and 1206 of the title 5 regulations; (12) within three 
(3) working days of completion of site testing, certifying with the principal 
to the HSEE district coordinator that the test site has maintained the 
security and integrity of the examination, collected all data and 
information as required, and returned all test materials, o.nswer documents, 
and other materials included as part of the HSEE in the manner and as 
otherwise required by the publisher. Teacher time spent on these activities 
is not reimbursable 1111d as such is not claimed ns part of this declaration. 

Delivery of HSEE booklets to the school test site no more than two working days 
before the test is to be administered, (Cal. Code Regs., tit. 5, § 1212.) 
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Test seeurlty/chcating: For HSEE test sfte coordinators to ensure that strict supervision is 
maintllined over each pupil being administered the HSEE, both while in the testing roortJ Wld 
during W'IY breaks. (Cal. Code Regs., tit. 5, § 1211, subd. (a).) 

.. 
• 

• 

• 

• 

• 

• 

• 

• 

·Limiting access to the HSEE to pupils taking it and employees responsible for its 
administration. (Cal. Code Regs., tit. 5, § 1211, subd. (b).) · 

Having all HSEE district and test site coordinators sign the HSEE Test Security 
Agreement set forth in subdivision (d) of section 1211 of the title 5 regulations. 
(Cal. Code Regs., tit. 5, § 1211, subd. (c).) 

Abiding by the Teat Security Agre~ent by limiting access to persons in the 
district with a responsible, professional interest in the test's security. The 
Agreement also requires the coordinator to keep on file the names of persons 
having access to exam and test materials, and wl1o are required to sign the HSEE 
Test Security Affidavit, and requires coordinators to keep the tests and test 
materials in a secure, locked location, limiting access to those responsible for test 
security, except on actual testing dates. (Cal. Code Reg~., tit. 5, § 1211, subd. 
(d).) 

HSEE test site coordinators deliver the exams and test materials only to those 
actually administering the exam on the date of testing and only on execution of 
the HSEE Test Security Affidavit. (Cal. Code Regs., ti.t. 5, § 1211, subd. (e).) 

For persons with access to the HSEE (including test site coordinators and test 
administrators) to acknowledge the limited purpose of their access to the test by 
signing the HSEE Test Security Affidavit set forth in subdivision (g). (Cal. Code 
Regs., tit. 5, § 1211, subd. (f).) 

HSEE district and test site coordinators conttol of inventory and use of 
appropriate inventory control forms to monitor and track tel>t inventory. (Cal. 
Code Regs., tit. 5, § 1211 subd. (h).) 

Being responsible for the security of the test materials delivered to the district 
until the materials have been inventoried, accounted for, and delivered tO the 
common or private carrier designated by the publisher. (Cal. Code Regs., tit. 5, § 
121\,subd.(i).) · 

Providing secure transportation within the district for test materials once they 
have been delivered to the district. (CaL Code Regs., tit. 5, § 1211, subd. j).) 

Marking the test "invalid" and not scoring it for an~ pupil found. to have cheated 
or ass\sted others in cheating, or who has compronliSed the ~ecunty of the t:lSEE, 
and notifying each eligible pupil before administration of the 1-ISEE ot these 
consequences of cheating. (Cal. Code Regs., tit. 5, ~ 1220.) . 
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Reporting datn to the SPI: Providing HSEE data to the SPI or independent evaluator~; or the 
publisher is a new program or higher level of service. Specifically, providing the following 
information on each pupil tested: (1) date of birth, (2) grade level, (3) gender, ( 4) language 
fluency and home language, (5) special program participation, (6) participation in free or reduced 
priced meals, (7) enrolled in a school that qualifies for assistance under Title l of the Improving 
America's School Act of 1994, (B) testing accommodations, (9) handicapping condition or 
disability, (1 0) ethnicity, (II) disrrict mobility, (12) parent education, (13) post-high school 
plans. (§ 1207); and reporting to the CDE the number of examinations fnr each test cycle within 
ten (I 0) working days of completion of each test cycle in the school district, and for the district 
supcril\tendent to certitY the accuracy of this information submitted to CDE (§ 1225) are new 
program~ or higher levels of service. 

Reporting exam results to students: Providing test results to each pupil taking the examination 
within eight weeks of th~: examination administration and in time for the pupi I to take any section 
of the examination not pas.sed at the next administration. Exam results nre generally in writing 
and mailed to each student by the school district. 

In 2003/04, my District has incurred $2,954 performing the activities listed above. My 
District's total appropriation for this same period was $351. As such; myDistrict tuis incurred 
more than the: $l,OOO minimum claim amount for this test claim. In addition, even if my 
District's costs were not in excess of the $1,000 minimum claim amo~mt, my District has the 
ability to combine claims with other school districts withln the county It~ meet the higher 
threshold. 

1 know the fo1:egoing facts personally and if so tequired, I could testify to the statements 
made herein. I hereby declare under penalty of perjury ~mder the laws of the State of California 
that the foregoing is true and correct except where stated upon information and belief and where 
so stated 1 declare that I believe them to be true. 

Executed on February J.:i_, 2004 in Denair, California. 
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Grant Joint Union High School District 
1333 Grand Avenue 
Sacramento, California 95838 
Telephone: (916) 286-4849 
Facsimile: (916) 263-0572 

BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

CSMNo. 00-TC-06 

In ReTest Claim: DECLARATION OF Uve Dahmen 

Trinity Union High School District High School Exit Examination 

I, Uve Dahmen, Coordinator of Testing and Assessment make the following declaration 
and statement. As Coordinator of Testing and Assessment; I have !mow ledge of the Grant Joint 
Union High School District's high school exit examination procedures and requirements. I am 
familiar with the provisions and requirements of Statutes of 1999, Chapters 1 and 135, and all 
applicable regulations. In addition, I am familiar with the provisions and requirements by which 
my District may receive the $3.00 per pupil test administration appropriation from the state. 

The Commission on State Mandates' staff issued its draft staff analysis on February 4, 
2004 listing the following activities as- imposing a new program or higher level of service upon 
school districts: 

Documentation of adequate notice: Maintaining documentation that the parent or guardian of 
each pupil received written notification of the HSEE. (Cal. Code Regs., tit. 5, § 1208) 

Determining English language skills: Determining whether English-learning pupils possess 
sufficient English language skills at the time of the HSEE to be assessed with the HSEE. (Cal. 
Code Regs., tit. 5, § 1217 .5.) 

HSEE administration: -Administration of the HSEE on designated dates to all pupils in grade 
10 beginning in the 2001-02 school year, and subsequent administrations for students who do not 
pass until each section of the HSEE has been passed, and administrati~n of the HSEE on 
designated dates to pupils in grade 9 only in the 2000-01 school year who w1sh to take the HSEE 
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(Ed. Code, § 60851, subd. (a).), except a teacher's time administering the HSEE is not a new 
program or higher level of service. Administration is limited to the following activities specified 
in the reguiations: 

• Training a test administrator either by a test site or district coordinator as provided 
in the test publisher's manual is a new program or higher level of service. (Cal. 
Code Regs., tit. 5, §§ 1200, subd. (g) and 1210, subd. (b)(3).) 

• Accurately identifying eligible pupils who take the HSEE through the use of 
photo-identification, positive recognition by the test administrator, or some 
equivalent means of identification. (Cal. Code Regs., tit. 5, § 1203.) 

• Maintaining a record of all pupils who participate in each test cycle of the HSEE, 
including the date each section was offered, the name and grade level of each 
pupil who took each section, and whether each pupil passed or did not pass the 
section or sections ofthe HSEE taken. (Cal. CodeRe-gs~,'fit. 5, § 1205.} · 

• Maintaining in each pupil's permanent record and entering in it prior to the 
subsequent test cycle the following: the date the pupil took each section of the 
HSEE and whether or not the pupil passed each &ection of the HSEE. (Cal. Code 
Regs., tit. 5, § 1206.) 

• Designation by the district superintendent, on or before July 1 of each year, of a 
district employee as the HSEE district coordinator, and notifying the publisher of 
the HSEE of the identity and contact information of that individual. (Cal. Code 
Regs., tit. 5, § 1209.) 

• For the district coordinator and superintendent, within seven days of completion . 
of the district testing, to certify to CDE that the district has maintained the 
security and integrity of the exam, collected all data and information as required, 
and returned all test materials, answer documents, and other materials included as 
part of the HSEE in the manner required by the publisher. (Cal. Code Regs., tit. 
5, § 1209.) 

• Designation annually by the district superintendent a HSEE test site coordinator 
for each test site (as defmed) from among the employees of the school district 
who is to be available to the HSEE district coordinator to resolve issues that arise 
as a result of administration of the HSEE. (Cal. Code Regs., tit. 5, § 121 0.) 

• Also, the HSEE district coordinator's duties listed in section 1209 and the HSEE 
test site coordinator's duties listed in section 1210 and referenced below (except 
for a teacher's time in administering the HSEE during the school day); 

o District Coordinator duties are: (1) responding to inquiries of the 
publisher, (2) determining district and school HSEE test material needs, 
(3) overseeing acquisition and distribution of the HSEE, (4) maintaining 
security over the HSEE using the procedures in section 1211, (5) 
overseeing administration of the HSEE, (6) overseeing collection and 
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return of test material and test data to the publisher, (7) assisting the 
publisher in resolving discrepancies in the test information and materials, 
(8) ensuring all exams and materials are received from school test sites no 
later than the close of the school day on the school day following 
administration of the HSEE, (9) ensuring all exams and materials received 
from school test sites have been placed in a secure district location by the 
end of the day following administration of those tests, (10) ensuring that 
all exams and materials are inventoried, packaged, and labeled in 
accordance with instructions from the publisher and ensuring the materials 
are ready for pick-up by the publisher no more than five working days 
following administration of either section in the district, (11) ensuring that 
the HSEE and test materials are retained in a secure, locked location in the 
unopened boxes in which they were received from the publisher from the 
time they are received in the district until the time of delivery to the test 
sites; (12) within seven days of completion of the district testing, 
certifying with the Superintendent to CDE ~-at-the-district has -maintained 
the security and integrity of the exam, collected all data and information as 
required, and returned all test materials, answer documents, and other 
materials included as part of the HSEE in the manner required by the 
publisher. Teacher time spent on these activities is not reimbursable and 
as such is not claimed as part of this declaration. 

o Test site coordinator's duties are: (1) determining site examination and test 
material needs; (2) arranging for test administration at the site; (3) training 
the test adrninistrator(s) as provided in the test publisher's manual; (4) 
completing the Test Security Agreement and Test Security Affidavit prior 
to the receipt of test materials; (5) overseeing test security requirements, 
including collecting and filing all Test Security Affidavit forms from the 
test administrators and other site personnel involved with testing; (6) 
maintaining security over the examination and test data as required by 
section 1211; (7) overseeing the acquisition of examinations from the 
school district and the distribution of examinations to the test 
administrator(s); (8) overseeing the administration of the HSEE to eligible 
pupils at the test site; (9) overseeing the collection and return of all testing 
materials to the HSEE district coordinator no later than the close of the 
school day on the school day following administration of the high school 
exit examination; (10) assisting the HSEE district coordinator and the test 
publisher in the resolution of any discrepancies between the number of 
examinations received from the HSEE district coordinator and the number 
of examinations collected for return to the HSEE district coordinator; (11) 
overseeing the collection of all pupil data as required to comply with 
sections 1204, 1205, and 1206 of the title 5 regulations; (12) within three 
(3) working days of completion of site testing, certifying with the principal 
to the HSEE district coordinator that the test site has maintained the 
security and integrity of the examination, collected all data and 
information as required, and returned all test materials, answer documents, 
and other materials included as part of the HSEE in the manner and as 
otherwise required by the publisher. Teacher time spent on these activities 
is not reimbursable and as such is not claimed as part ofthls declaration. 
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-· • Delivery of HSEE booklets to the school.test site no more than two working days 
before the test is to be administered, (Cal. Code Regs., tit. 5, § 1212.) 

Test security/cheating:· For HSEE test site coordinators to ensure that strict supervision is 
maintained over each pupil being administered the HSEE, both while in the testing room and 
during any breaks. (Cal. Code Regs., tit. 5, § 1211, subd. (a).) 

• Limiting access to the HSEE to pupils taking it and employees responsible for its 
administration. (Cal. Code Regs., tit. 5, § 1211, subd. (b).) 

• Having all HSEE district and test site coordinators sign the HSEE Test Security 
Agreement set forth in subdivision (d) of section 1211 of the title 5 regulations. 
(Cal. Code Regs., tit. 5, § 1211, subd. (c).) 

• · ·- Aliiding by the Test Security Agreement hi lirii.iiliig-acces-s i6-'j)eri6Ii.s iii the 
district with a responsible, professional interest in the test's security. The 
Agreement also requires the coordinator to keep on file the names of persons 
having access to exam and test materials, and who are required to sign the HSEE 
Test Security Affidavit, and requires coordinators to keep the tests and test 
materials in a secure, locked location, limiting access to those responsible for test 
security, except on actual testing dates. (Cal. Code Regs., tit. 5, § 1211, subd. 
(d).) 

• HSEE test site coordinators deliver the exams and test materials only to those 
actually administering the exam on the date of testing and only on execution of 
the HSEE Test Security Affidavit. (Cal. Code Regs., tit. 5, § 1211, subd. {e).) 

• For persons with access to the HSEE (including test site coordinators and test 
administrators) to acknowledge the limited purpose of their access to the test by 
signing the HSEE Test Security Affidavit set forth in subdivision (g). (Cal. Code 
Regs., tit. 5, § 1211, subd. (f).) 

• HSEE district and test site coordinators control of inventory and use of 
appropriate inventory control forms to monitor and track test inventory. (Cal. 
Code Regs., tit. 5, § 1211 subd. (h).) 

• Being responsible for the security of the test materials delivered to the district 
until the materials have been inventoried, accounted for, and delivered to the 
common or private carrier designated by the publisher. (Cal. Code Regs., tit. 5, § 
1211, subd. (i).) 

• Providing secure transportation within the district for test materials once they 
have been delivered to the district. (Cal. Code Regs., tit. 5, § 1211, subd. j).) 

• Marking the test "invalid" and not scoring it for any pupil found to have cheated 
or assisted others in cheating, or who has compromised the security of the HSEE, 
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and notifying each eligible pupil before administration of the HSEE of these 
consequences of cheating. {Cal. Code Regs., tit. 5, § 1220.) 

Reporting data to the SPI: Providing HSEE data to the SPI or independent evaluators or th.e 
publisher is a new program or higher level of service. Specifically, providing the following 
information on each pupil tested: (1) date ofbirth, (2) grade level, (3) gender, (4) language 
fluency and home language, (5) special program participation, (6) participation in free or reduced 
priced meals, (7) enrolled in a school that qualifies for assistance under Title 1 of the Improving 
America's School Act of 1994, (8) testing accommodations, (9) handicapping condition or 
disability, {10) ethnicity, (11) district mobility, (12) parent education, (13) post-high school 
plans. (§ 1207); and reporting to the CDE the number of examinations for each test cycle within 
ten (1 0) working days of completion of each test cycle in the school district, and for the district 
superintendent to certify the accuracy of this information submitted to CDE (§ 1225) are new 
programs or higher levels of service. 

Reporting exam results to students: Providing test results to each pupil taking the examination 
within eight weeks·ofthe-examination administration-and·in-time-furihe pupil-to-take-any s-ection 
of the examination not passed at the next administration. Exam results are generally in writing 
and mailed to each student by the school district. 

In the 2002/2003 fiscal year of the high school exit examination, my District has incurred 
$18,511.27 performing the activities listed above. My District's total appropriation for this same 
period was $8,028.00. As such, my District has incurred more than the $1,000 minimum claim 
amount for this test claim. In addition, even if my District's costs were not in excess of the 
$1,000 minimum claim amount, my District has the ability to combine claims with other districts 
to meet the higher threshold. 

I know the foregoing facts personally and if so required, I could testify to the statements 
made herein. I hereby declare under penalty of perjury under the laws of the State of California 
that the foregoing is true and correct except where stated upon information and belief and where 
so stated I declare that I believe them to be true. 

Executed on February 18, 2004 in Sacramento, California. 

e ahmen, Coordinator of Testing and Assessment 
Grant Joint Union High School District 
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Ripon Unified School District 
304 N. Acacia Avenue 
Ripon, California 95366 
Telephone: (209) 599-2131 
Facsimile: (209) 599-6271 

BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

In Re Test Claim: 

Trinity Union High School District 

•;. 

CSM No. 00-TC-06 

DECLARATION OF LISA M. BOJE 

High School Exit Examination 

I, Lisa M. Boje, Director of Curriculum and Instruction make the following declaration 
and statement. As Director of Curriculum and Instruction, I have knowledge of Ripon Unified 
School Districts' high school exit examination procedures and requirements. I am familiar with 
the provisions and requirements of Statutes of 1999, Chapters 1 and 135, and all applicable 
regulations. In addition, I am familiar with the provisions and requirements by which my 
District may receive the $3.00 per pupil test administration appropriation from the state. 

The Commission on State Mandates' staff issued its draft staff analysis on February 4, 
2004 listing the following activities as imposing a new program or higher level of service upon 
school districts: 

Documentation of adequate notice: Maintaining documentation that the parent or guardian of 
each pupil received written notification of the HSEE. (Cal. Code Regs., tit. 5, § 1208.) 

Determining English language skills: Determining whether English-learning pupils possess 
sufficient English language skills at the time of the HSEE to be assessed with the HSEE. (Cal. 
Code Regs., tit. 5, § 1217.5.) 

HSEE administration: Administration of the HSEE on designated dates to all pupils in grade 
10 beginning in the 2001-02 school year, and subsequent administrations for students who do not 
pass until each section of the HSEE has been passed, and administration of the HSEE on 
designated dates to pupils in grade 9 only in the 2000-01 school year who wish to take the HSEE 
(Ed. Code, § 60851, subd. (a).), except a teacher's time administering the HSEE is not a new 
program or higher level of service. Administration is limited to the following activities specified 
in the regulations: 
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• Training a test administrator either by a test site or district coordinator as provided 
in the test publisher's manual is a new program or higher level of service. (Cal. 
Code Regs., tit. 5, §§ 1200, subd. (g) and 1210, subd. (b)(3).) 

• Accurately identifying eligible pupils who take the HSEE through the use of 
photo-identification, positive recognition by the test administrator, or some 
equivalent means of identification. (Cal. Code Regs., tit. 5, § 1203.) 

• Maintaining a record of all pupils who participate in each test cycle of the HSEE, 
including the date each section was offered, the name and grade level of each 
pupil who took each section, and whether each pupil passed or did not pass the 
section or sections of the HSEE taken. (Cal. Code Regs., tit. 5, § 1205.) 

• Maintaining in each pupil's permanent record and entering in it prior to the 
subsequent test cycle the following: the date the pupil took each section of the 
HSEE and whether or not the pupil passed each section of the HSEE. (Cal. Code 
Regs., tit. 5, § 1206.) 

• Designation by the district superintendent, on or before July 1 of each year, of a 
district employee as the HSEE district coordinator, and notifying the publisher of 
the HSEE of the identity and contact information of that individual. (Cal. Code 
Regs., tit. 5, § 1209.) 

• For the district coordinator and superintendent, within seven days of completion 
of the district testing, to certify to CDE that the district has maintained the 
security and integrity of the exam, collected all data and information as required, 
and returned all test materials, answer documents, and other.tp.aterials included as 
part of the HSEE in the manner required by the publisher. (Cal. Code Regs., tit. 
5, § 1209.) 

• Designation annually by the district superintendent a HSEE test site coordinator 
for each test site (as defined) from among the employees of the school district 
who is to be available to the HSEE district coordinator to resolve issues that arise 
as a result of administration of the HSEE. (Cal. Code Regs., tit. 5, § 1210.) 

• Also, the HSEE district coordinator's duties listed in section 1209 and the HSEE 
test site coordinator's duties listed in section 1210 and referenced below (except 
for a teacher's time in administering the HSEE during the school day); 

o District Coordinator duties are: (1) responding to inquiries of the 
publisher, (2) det~rmining district and school HSEE test material needs, 
(3) overseeing acquisition and distribution of the HSEE, (4) maintaining 
security over the HSEE using the procedures in section 1211, (5) 
overseeing administration of the HSEE, (6) overseeing collection and 
return of test material and test data to the publisher, (7) assisting the 
publisher in resolving discrepancies in the test information and materials, 

. (8) ensuring all exams and materials are received from school test sites no 
later than the close of the school day on the school day following 
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administration of the HSEE, (9) ensuring all exams and materials received 
from school test sites have been placed in a secure district location by the 
end of the day following administration of those tests, (10) ensuring that 
all exams and materials are inventoried, packaged, and labeled in 
accordance with instructions from the publisher and ensuring the materials 
are ready for pick-up by the publisher no more than five working days 
following administration of either section in the district, (11) ensuring that 
the HSEE and test materials are retained in a secure, locked location in the 
unopened boxes in which they were received from the publisher from the 
time they are received in the district until the time of delivery to the test 
sites; (12) within seven days of completion of the district testing, 
certifying with the Superintendent to CDE that the district has maintained 
the security and integrity of the exam, collected all data and information as 
required, and returned all test materials, answer documents, and other 
materials included as part of the HSEE in the manner required by the 
publisher. Teacher time spent on these activities is not reimbursable and 
as such is not claimed as part of this declaration. 

o Test site coordinator's duties are: (1) determining site examination and test 
material needs; (2) arranging for test administration at the site; (3) training 
the test administrator(s) as provided in the test publisher's manual; (4) 
completing the Test Security Agreement and Test Security Affidavit prior 
to the receipt of test materials; (5) overseeing test security requirements, 
including collecting and filing all Test Security Affidavit forms from the 
test administrators and other site personnel involved with testing; (6) 
maintaining security over the examination and test data as required by 
section 1211; (7) overseeing the acquisition of examinations from the 
school district and the distribution of examinations to the test 
administrator(&); (8) overseeing the administration of the HSEE to eligible 
pupils at the test site; (9) overseeing the collection and return of all testing 
materials to the HSEE district coordinator no later than the close of the 
school day on the school day following administration of the high school 
exit examination; (10) assisting the HSEE district coordinator and the test 
publisher in the resolution of any discrepancies between the number of 
examinations received from the HSEE district coordinator and the number 
of examinations collected for return to the HSEE district coordinator; (11) 
overseeing the collection of all pupil data as required to comply with 
sections 1204, 1205, and 1206 of the title 5 regulations; (12) within three 
(3) working days of completion of site testing, certifying with the principal 
to the HSEE district coordinator that the test site has maintained the 
security . and integrity of the examination, collected all data and 
information as required, and returned all test materials, answer documents, 
and other materials included as part of the HSEE in the manner and as 
otherwise required by the publisher. Teacher time spent on these activities 
is not reimbursable and as such is not claimed as part of this declaration. 

• Delivery of HSEE booklets to the school test site no more than two working days 
before the test is to be administered, (Cal. Code Regs., tit. 5, § 1212.) -
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Test security/cheating: For HSEE test site coordinators to ensure that strict supervision is 
maintained over each ·pupil being administered the HSEE, both while in the testing room and 
during any breaks. (Cal. Code Regs., tit. 5, § 1211, subd. (a).) 

• Limiting access to the HSEE to pupils taking it and employees responsible for its 
administration. (Cal. Code Regs., tit. 5, § 1211, subd. (b).) 

• Having all HSEE district and test site coordinators sign the HSEE Test Security 
Agreement set forth in subdivision (d) of section 1211 of the title 5 regulations. 
(Cal. Code Regs., tit. 5, § 1211, subd. (c).) 

• Abiding by the Test Security Agreement by limiting access to persons in the 
district with a responsible, professional. interest in the test's security. The 
Agreement also requires the coordinator to keep on file the names of persons 
having access to exam and test materials, and who are required to sign the HSEE 
Test Security Affidavit, and requires coordinators to keep the tests and test 
materials in a secure, locked location, limiting access to those responsible for test 
security, except on actual testing dates. (Cal. Code Regs., tit. 5; § 1211, subd. 
(d).) 

• HSEE test site coordinators deliver the exams and test materials only to those 
actually administering the exam on the date of testing and only on execution of 
the HSEE Test Security Affidavit. (Cal. Code Regs., tit. 5, § 1211, subd. (e).) 

• For persons with access to the HSEE (including test site coordinators and test 
administrators) to acknowledge the limited purpose of their :·access to the test by 
signing the HSEE Test Security Affidavit set forth in subdivision (g). (Cal. Code 
Regs., tit. 5, § 1211, subd. (f).) 

• HSEE district and test site coordinators· control of inventory and use of 
appropriate inventory control forms to monitor and track test inventory. (Cal. 
Code Regs., tit. 5, § 1211 subd. (h).) 

• Being responsible for the security of the test materials delivered to the district 
until the materials have been inventoried, accounted for, and delivered to the 
common or private carrier designated by the publisher. (Cal. Code Regs., tit. 5, § 

1211, subd. (i).) 

• Providing secure transportation within the district for test materials once they 
have been delivered to the district. (Cal. Code Regs., tit. 5, § 1211, subd. j).) 

• Marking the test "invalid~' and not scoring it for any pupil found to have cheated 
or assisted others in cheating, or who has compromised the security of the HSEE, 
and notifying each eligible pupil before administration of the HSEE of these 
consequences of cheating. (Cal. Code Regs., tit. 5, § 1220.) 
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Reporting data to the SPI: Providing HSEE data to the SPI or independent evaluators or the 
publisher is a new program or higher level of service. Specifically, providing the following 
information on each pupil tested: (1) date of birth, (2) grade level, (3) gender, (4) language 
fluency and home language, (5) special program participation, (6) participation in free or reduced 
priced meals, (7) enrolled in a school that qualifies for assistance under Title 1 of the Improving 
America's School Act of 1994, (8) testing accommodations, (9) handicapping condition or 
disability, (10) ethnicity, (11) district mobility, (12) parent education, (13) post-high school 
plans. (§ 1207); and reporting to the CDE the number of examinations for each test cycle within 
ten (10) working days of completion of each test cycle in the school district, and for the district 
superintendent to certify the accuracy of this information submitted to CDE (§ 1225) are new 
programs or higher levels of service. 

Reporting exam results to students: Providing test results to each pupil taking the examination 
within eight weeks of the examination administration and in time for the pupil to take any section 
of the examination not passed at the next administration. Exam results are generally in writing 
and mailed to each student by the school district. 

In Fiscal Year 2003/04, ~y District has incurred $3,286 performing the activities listed 
above. My District's total appropriation for this same period was $648. As such, my District has 
incurred more than the $1,000 minimum claim amount for this test claim. In addition, even if 
my District's costs were not in excess of the $1,000 minimum claim amount, my District has the 
ability to combine claims with other districts in the county to meet the higher threshold. 

I know the foregoing facts personally and if so required, I could testify to the statements 
made herein. I hereby declare under penalty of perjury under the laws of the State of California 
that the foregoing is true and correct except where stated upon infonnation and belief and where 
so stated I declare that I believe them to be true. 

Executed on February ~ 2004 in Ripon, California. 
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Riverdale Joint Unified School District 
3086 W. Mt. Whitney 
P.O .. Box 1058 
Riverdale, California 93656 
Telephone: (559) 867-8200 
Focsimllo: (559) 867-6722 

BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

In Re Test Claim: 

Trinity Union High School District 

CSM No. 00-TC-06 

DECLARATJON OF BROOKE CAMPBELL 

High School Exit Examination 

I, Bt•ooke Campbell, Assistant Principal make the following declaration and sta.tement. 
As Assistant Princi.pal, 1 have knowledge of Riverdale Joint Unified School Districls' high 
school exit examination procedures and requirements. 1 am familiar with the provisions and 
requirements of Statutes of 1999, Chapters 1 and 135, and all applicable regulaticons. In addition, 
I am familiN" with the provisions and requirements by which my Di.strict may r1:ceive the $3.00 
per pupil teat administration appropri11tion from the state. 

The Commission Ill\ State Mandates' staff issued its draft· staff analysis on Fehl'uary 4, 
2004 listing the following activities as imposing a new program or higher level of servi.:c upon 
school dislricts: 

Documentation of adequate notice: Maintaining doownentation that the paren.t or g\JaJ:dian of 
each pupil received writJ:cn notification of the HSEE. (Cal. Code Regs., tit. S, § 1208.) 

Determining English language 11kil\$: Determining whether English-leaming pupils possess 
sufficient Eng)jsh language skills at the time of the HSEE to be assessed with the HSEE. (Cal. 
Code Regs., tit. 5, § 1217.5.) 

H.SEE admmistrathm: Administration of the l·lSEE on designated dates to all pupils In grade 
10 beginning in the 2001-02 school year, and subsequent administrations for studen!.H whu do not 
pass until each section of the HSEE has been passed, and administration of the HSEE on 
designated dates to puptl.~ in grade 9 only in the 2000-0 I school ye11r who wish tn take th•! H.SEE 
(Ed. Code, § 60851, subd. (a).), except a teacher's time administering the HSEE Is not a new 
program or higher level of service. Administration is limited to the fo1\ow4tg ac\jvities specified 
in the .regulation~: 
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.. 

• 
•::. 

.. 

• 

.. 

. f~ '~ ·: 

Triiiriiiig'a·t:e,st ·admini$tiator either by a test site or dis.trictcoordi114tor a~ provided 
in'thi: test publisliei''s mariual'is a new progtam or hrgher level of semce. (Col 
Code Regs., tit.. S; §§ 1200(subd; (g)and> 1210; subd. (b)O).) 

1 • • ! '.J '" • ~·•\ • '. • ; • '., •"' ~-1 • ,. • I 

· A'i:cilrai~Iy ·iderilifyirlg 'eligible pupils who take the HSEE through the use of 
pi\Sto~identifrqtio'n, posiliv{ recogriith.n1 by the tc~t adminis~rator, or son1c 
equivalent means ofideJititicatiorC (Cal, Code Regs., trLr5, § 120:;,) 

1 .. :;:··-~ ·;·'.;t · :;:·:·t-:-•J·~ :i~·:·· .. •.,•·· ,·,~·,~,. 

l\:iajlii'ru~ing a r~c&t~fofBll pupils who participate in each test eye le of the HSEE, 
ilicl~ciirig the ''cfille"eiu:ti section wa5' offered;· the. name and grade lr.vel of each 
pu~ilwlid. took, .eacW s~~Uon/and whether each pupil passed. or did not pass the 
section or sections Of the HSEE takcn;·'(Cal. Code Regs.; titS,§ 1205.) 

- ;·~. :.:.: :. ;_;·. --~· ....... ~:;;_. ·~·:,.---~~=-~: ..• :, ~· .:..·.~---·: ~,,: ............ ·-~~.~~i:·--··~·y·.· ... ········-·· . ... ..-"f., . ' . . 

M~~tailii_h's· in each pupiJ~'S pcmianent record ··and entering !11 it prior to the 
sub'~eqtU~~f' test cycle the follc\wirig: the date the pupil·took;cach ScctiOil of the 
HSEE arid'whetllcr' oi'notthi: pupil passed each seciion ofthe HSEE. (Cal. Code 
Regs., ti.t. 5, § 120·6~) ·:· · :,,,. · ·. ·· 

De~lgnatiori by'.tlui distfi~i supennterideni; ori or before July J. of each year, of a 
. . ·. ·: '.1 . . , ........ ! . •.. . . : . 

di5trjct e1n~loyee as !He HSEE dis_trict coordinator; llt1c:lnotifying the publisher of 
the HSEE of th~Jderttity arid contact information of that individual. (Cal. Code 
Regs., tit. 5, § 1209 ,y: · .. . :. · · · 

• ·.-~· . .. -. ,., '.! ·. ' . 

I For tjle district .~o~~d)n~~r ·a~/~· sup,erin~~den~ Within 's.even day, of completion 
of the fiistrict :~.~stii\g; t§ 9ert_ify 'to CDE that the diirtrlc~ has maintained the 
sec:uri.ty !lri.<! in!egr~ty pf !Jie"~;;~,· collected '8!1 datE(and'inforii'lation as wquired, 
and' rCti.irhei:l all tcst'rnatcrir:i!s:'ans\.v~f i:ioci.iincnts, and other matel'ials included as 

' ...... ~ ·• ......... , . ·, •. , ··, ...... , .. ·' ""i-'""<.~". .: ; .. ' -·· 

part of tne HSEE iii the_ljljiliilct"rcquircd by the publisher. (C11L Code Rt1gs., tit. 
5, § l~Q9.) . .· . . ' ' . . . .· 

. . ., . . .. 

• Desigri~tion ~~~~p)/by the ~~~~@~ Sl!PerihteJ1dent a HSEE fest site cnot'C!.inatot· 
for each .te~t site'C!lS .d_~fi.n~d) (r~m''anlong the e:mployees oftht• school district 

. who is to. be avaihiblido tiu{HSEifdismci·coordiriatot'io'resolve issues that arise 
as .. a rcstiit ~r adih(#!sti:~ti6riO'(ihd'HsEE;'·(c8t.code R:cgii., tii. s, § 121 o.) 

...... ···~·!,· .... ·.~·~·· ... , ··•.. ~· , .... ··~··:··::··:: 

. •· " · ~ . • : ; • " ·.: ~ ":" ' :-. " ' ·. • · · I ' • • ~ • • < r j ~ •:' · • · • , .. · . •• . • · • · 

• Also, the HSEE dlstfict coordinator's 'duties listed in seCtion' 120~1 and the HSEE 
. test siie .¢pb~d,i~-~~or~;~ll!~~~ l{~~~~(in ~.~~liori' 1210 aliq)~f~r~~ced below (except 
for a te~~_hcr'~,~m9jn ~d~.\~l~t~ji~i:)~~.HSgE d~png we.?,ch~9l day); 

: : . '. .·.:' . •'. . ;:· . . ... ~. ::~,, ..... . '.. •,. .. . \ ~ ' •· . . ' 

o District Copi~iri,a!!>r ~,~tic~ are;",(O,.' res~(md\ti!!. to inquirie~ of the 
pul?)i~~~~I· C:Z.), d!'iWmi!)(ng. iJj~tri,c(M~.~s~.hq~I .. H~E:~.test tnaterial needs, 

.. q) ll~~r.~,eeing t~cqu\~it,~oi).a~,d .ijistrj~~@~ .of the HSf-:E, (4) maintaining 
~qqprit~.'. oyq~ '"~e. l:f.§Jf1f.;,,,~!Tig .· t~¢; J'if5'974.ur~~ ./0,: .sect.ion 12. II, (5) 
overs~em~,.,l:l,~,~IJll~t.~r•Rn .. of the .. J1,S~l:;, ... ~Q) overse~mg collection and 
return of test mater1al and test data to· the publisher, ('I) BSsisling the 
publisher in resolving discrepiiJlcie$ in the test information and muterials 
(8) ensuring all exams and. materials are received from school test Hites n~ 
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later than the close of the school day on the school day fo.llowhtg 
administration of the HSEE, (9) ensuring all exams Wld materials received 
from school test sites have been placed in a secure di~lrict location by the 
end of the dny following administration of those tests, (1 0) ensuring that 
all exams and materials are inventoried, packaged, and lab,~led In 
ll~:cordance with instructions from the publisher and ensuri 1\g the materials 
are 1·eady for pick-up by the publisher no more than five working days 
following administration of either section in the district, (11) cnsu.ring that 
Lhc HSEE and test materials are retained in a secure, locked location in the 
unopened boxes in which they were received from the publisher from the 
time they are received in the district until the time or delivery to the test 
sltcs; (12) within seven days of completion of the district testing, 
certifying with the Superintendent to CDE that the districl hn» mnintoined 
the security and integrity of the exam, collected nil. data an.j information as 
required, and returned all test materials, answer documents, !lnd other 
materials included as part of the HSEE in the mRIUlcr required by the 
publisher. Teacher time ~pent on these activities is not n:imburso.ble and 
as such is not claimed as part of this declaration. 

o Test site coordinator's duties are: (I) determining site examination and test 
material needs: (2) arranging for test administrc.tion a1 the site; (3) training 
the test administrator(s) as provided in the test publish(:r's manual; (4) 
completing the Test Security Agreement and Test Security Affidavit prior 
to the receipt of test materials; (5) overseeing test security requirements, 
including collecting and filing all Test Security Affidavit forms front the 
test administrators and other site personnel involved with testing; (6) 
maintaining security over the examinntion and test data as required by 
section \2\l ; (7) overseeing the acquisition of exnmin&tions from the 
school district and the distribution of examinations to the test 
administrator(s); (8) overseeing the administration of the HSEE to eligible 
pupils 11t the test site;· (9) overseeing the collection and ret•1m of aiJ. testing 
materials to the HSEE district coordinator no Inter than the clos1: of the 
school day on the school day following administration of the high school 
exit examination; (1 0) assisting the HSEE district coorcli.tlator and the test 
publisher in the resolution of M)' discrepancies between the number· of 
examinations received from the HSEE district coordinator and the number 
of exAminations collected for return to the HSEE district coordinator; (II) 
overseeing the collection of all pupil data as required to r.omply with 
sections 1204, 1205, nnd 1206. of the title 5 regulations; (12) withlt1 three 
(3) working days of completion ohitc testing, ceJ1ifying-... ith the princip11l 
to the HSEE district coordinator that the test site has maintained the 
security and integrity of the examination, collected all data and 
information as required, and returned all test materi!lls, answer dOC\Iments, 
and other materials included as part of the HSEE In the manner nnd ns 
otherwise required by the publisher. Teacher time spent 011 thuse a~tivities 
h; not reimbursable and as such is not claimed !IS part of thl s dr::clarutio1t. 
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Delivery of HSEE booklets to the school test site no more than two workir1g days 
· before the test is to be administered, (Cal. Code Regs., tit. S, 9 1212.) 

• 

Test sccurlty/chenting: For HSEE test site coordinators to cnsu~ t~at strict ~upervision is 
mointnined over each pupil being adminis1ered the HSEE, both wh1le 111 the tt:stmg ro\>m and 
during any breaks. (Cal. Code Regs., tit. 5, § 1211, subd. (a).) 

• Limiting access to the HSEE to pupils taking it and employees regp011sibl,; for its 
administration. (Cal. Code Regs., tit. 5, § 1211, subd. (b).) 

• Having all HSEE district and test site coordinaton; ~:ign the HSEE Test Hecurity 
Agreement set forth in subdivision (d) of section 1211 of the title 5 rcgttlations. 
(Cal. Code Regs., tit. 5, § 1211, subd. (c).) 

• 

• 

• 

• 

• 

• 

• 

Abiding by the Test Security Agreement by limiting access to persom; in lhc 
district with a responsible, professional interest in the test's sec.urity. The 
Agreement ·also requires the coordinator to keep on file the muneH of personH 
having access to exam and test materials, and who are required to sign th•: HSEE 
Test Security Affidavit, and requires coordinators to keep tht: tests 11J1d test 
materials in a secure, locked location, limiting access to those responsible for test 
security, except on actual testing dates. (Cal. Code Regs., tit. ~:, § 1211, subd. 
(d).) 

HSEE test sitc.i coordinators deliver the exams and test materials only lo those 
actually administering the exam on the date of testing and only on oxeC11tion of 
the }!SEE Test Security Affidavit (Cal. Code Regs., lit. S, § 1211, subd. (e).) 

For pert:ons with access to the HSEE (including test site coo1·dinntors and test 
administrators) to acknowledge the limited purpose of their access to the test by 
signing the HSEE Test Security Affidavit set forth in subdivision (g). (Cnl. Code 
Regs., tit. 5, § 1211, subd. (f).) 

HSEE distTict and test sile coordinators control of inventory and use of 
appropril'.te inventory control fonns to monitor and track test inventory. (Cal. 
Code Regs., tit. 5, § 1211 subd. (h).) 

Being responsible for the security of the test mnterials delivered to the district 
until the materials have been inventoried, accounted for, and delivered to the 
common or private earner designated by the publisher. (Cal. Code Regs., tit. 5, § 
121l,subd.(i).) · 

Providing secure transportation within the district for test matt1rials once they 
have been delivered to the district. (Cal. Code Regs., tit. 5, § 1211, subd. D.) 

Marking the test "invalid" and not Rearing it for any pupil found to have cheated 
or assisted others in cheating, or who has compromised the security of tho HSEE 
nnd notifying each eligible pupil before administration of the HSEE of thcs~ 
consequences of cheating. (Cal. Code Regs., tit. S, § 1220.) 
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.Reporting dnta to the SPI: Providing HSEE data to the SPT or independent evaluator.~ or the 
publisher is a new program or higher level of service. Specifically, providing the following 
information on each pupil tested: (1) date of blnh, (2) grade level, (3)· gendt:r, (4) hmguage 
flue11cy and home language, (5) special program participation, (6) participation in ftee or t•educed 
priced meals, (7) enrolled in a school that qualifies for assistance under Title l of the Improving 
America's School Act of 1994, (8) testing accommodations, (9) handicapping condi.tion or 
disability, (10) ethnicity, (II) district·mobllity, (12) parent education, (13) post-high school 
plans. (§ 1207); nnd reporting to the CDE the number of examinations for each test cycle: within 
ten (I 0) working days of completion of each test cycle in the school district, ant! fur the district 
superintendent to certify the accuracy of thili information submitted to CDE (§ 1225) 11re new 
prog1•ams or hi I! her. levels of service. 

Reporting exnm resull~ to students: Providing test results to each pupll taking the examination 
within eight weeks of the examination administration and in time for the pupil to take any section 
of the examination· not passed at the next administration. Exam results are gem:rally in writing 
and mailed to each student by the school district. · 

Jn 2002/03, my District incurred $2,997 performing the activities list.:d abov~. My 
District's total appropriation for this same period was $930. As such, my District has incWTod 
more than tlte $1,000 minimum claim amount for this test claim. In addition, even lf my 
District's costs were not In excess of the $1,000 minimum claim amount, my Dist.riot has the 
nhlllty 10 combine claims with other school districts within the county to meet the higher 
threshold. 

I know the foregoing facts personally and if so required, I could testify to the statements 
made herein. I hereby dccltm: under penalty of perjury under the laws of the State of California 
that the foregoing is true and cotTect except where stated upon information nnd belief and where 
so stated I deciiU:e thut I believe them to be true. 

Executed on February 19__, 2004 in Riverdale, California. · 
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Sierra Unified School District 
29143 Auberry Road 
Prather, California 93651 
Telephone: . (559) 855·3662. 
Facsimile: (559) 855-3585 

BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

In ReTest Claim: 

Trinity Union High School District 

CSM No. 00-TC-06 

DECLARATION OF A.J. REiviPEL 

High School Exit Examination 

I, A.J. Rempel, Director of Educational Services/Special Projects make the following 
declaration and statement. As Director of Education Services/Special Projects, I have knowledge 
of Sierra Unified School Districts' high school exit examination procedures and requirements. I 
am familiar with the provisions and requirements of Statutes of 1999, Chapters 1 and 135, and all 
applicable regulations. In addition, I am familiar with the provisions and requirements by which 
my District may receive the $3.00 per pupil test administration appropriation from the state. 

The Commission on State Mandates' staff issued its draft staff artalysis on February 4, 
. 2004 listing the following activities as imposing a new program or higher level of service upon 
schoo I districts: 

Documentation of adequate notice: Maintaining documentation that the parent or guardian of 
each pupil received written notification of the HSEE. (Cal. Code Regs., tit. 5, § 1208.) 

Determining English language skills: Determining whether English-learning pupils possess 
sufficient English language skills at the time of the HSEE to be assessed with the HSEE. (Cal. 
Code Regs., tit. 5, § 1217.5.) 

HSEE administration: Administration of the HSEE on designated dates to all pupils in grade 
10 beginning in the 2001-02 school year, and subsequent administrations for students who do not 
pass until each section . of the HSEE has been passed, and administration of the HSEE on 
designated dates to pupils in grade 9 only in the 2000-01 school year who wish to take the HSEE 
(Ed. Code, § 60851, subd. (a).), except a teacher's time administering the HSEE is not a new 
program or higher level of service. Administration is limited to the following activities specified 
in the regulations: 
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· • Traming a test administrator either by a test site or district coordinator as provided· 
in the test publisher's manual is a new program or higher level of service. (Cal. 
Code Regs., tit. 5, §§ 1200, subd. (g) and 1210, subd. (b)(3).) 

• Accurately identifying eligible pupils who take the HSEE through the use of 
photo-identification, positive recognition by the test administrator, or some 
equivalent means of identification. (Cal. Code Regs., tit. 5, § 1203.) 

• Maintaining a record of all pupils who participate in each test cycle of the HSEE, 
including the date each section was offered, the name and grade level of each 
pupil who took each section, and whether each pupil passed or did not pass the 
section or sections of the HSEE taken. (Cal. Code Regs., tit. 5, § 1205.) 

• Maintaining in each pupil's permanent record and entering in it prior to the 
subsequent test cycle the following: the date the pupil took each section of the 
HSEE and whether or not the pupil passed each section of the HSEE. (Cal. Code 
Regs., tit. 5, § 1206.) 

• Designation by the district superintendent, on or before July 1 of each year, of a 
district .employee as the HSEE district coordinator, and notifying the publisher of 
the HSEE of the identity and contact information of that individual. (Cal. Code 
Regs., tit. 5, § 1209.) · 

• For the district coordinator and superintendent, within seven days of completion 
of the district testing, to certify to CDE that the district has maintamed the 
security and integrity of the exam, collected all data and information as required, 
and returned all test materials, answer documents, and other materials included as 
part of the HSEE in the manner required by the publisher. (Cal. Code Regs., tit. 
5, § 1209.) 

• Designation annually by the district superintendent a HSEE test site coordinator 
for each test site (as defined) from among the employees of the school district 
who is to be available to the HSEE district coordinator to resolve issues that arise 
as a result of administration ofthe HSEE. (Cal. Code Regs., tit. 5, § 1210.) 

• Also, the HSEE district coordinator's duties listed in section 1209 and the HSEE 
test site coordinator's duties listed in section 1210 and referenced below (except 
for a teacher's time in administering the HSEE during the school day); 

0 District Coordinator duties are: (1) responding to inquiries of the 
publisher, (2) determining district and school HSEE test material needs, 
(3) overseeing acquisition and distn"bution of the HSEE, (4) maintaining 
security over the HSEE using the procedures in section 1211, (5) 
overseeing administration of the HSEE, (6) overseeing collection and 
return of test material and teSt data to the publisher, (7) assisting the 
publisher in resolving disCrepancies in the test information and materials, 
(8) ensuring all exams and materials are received from school test sites .no 
later than the close of the school day on the school day followmg 
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administration of the HSEE, (9) ensuring all exams and materials received 
from school test sites have been placed in a secure district location by the 
end of the day following administration of those tests, (10) ensuring that 
all exams and materials are inventoried, packaged, and labeled in 
accordance with instructions from the publisher and ensuring the materials 
are ready for pick-up by the publisher no more than five working days 
following administration of either section in_ the district, (11) ensuring that 
the HSEE and test materials are retained in a secure, locked location in the 
WlOpened boxes in which they were received from the publisher from the 
time they are received in the district untll the time of delivery to the test 
sites; ( 12) within seven days of completion of the district · testing, 
certifYing with the Superintendent to CDE that the district has maintained 
the security and integrity of the exam, collected all data and information as 
required, and returned all test materials, answer documents, and other 
materials included as part of the HSEE in the manner required by the 
publisher. Teacher time spent on these activities is not reimbursable and 
as such is not claimed as part of this declaration. 

Test site coordinator's duties are: (1) determining site examination and test 
material needs; (2) arranging for test administration at the site; (3) training 
the test admin.istrator(s) as provided in the test publisher's manual; (4) 
completing the Test Security Agreement and Test Security Affidavit prior 
to the receipt of test materials; (5) overseeing test· security requirements, 
including collecting and filing all Test Security Affidavit forms from the 
test administrators and other site personnel involved with testing; (6) 
maintaining security over the examination and test data as required by 
section 1211; (7) 'overseeing the acquisition of examinations from the 
school district and the distn'bution of examinations to the test 
administrator(s); (8) overseeing the administration of the HSEE to eligt'ble 
pupils at the test site; (9) overseeing the collection and return of all testing 
materials to the HSEE district coordinator no later than the close of the 
school day on the school day following administration of the high school 
exit examination; (1 0) assisting the HSEE. district coordinator and the test 
publisher in the resolution of any discrepancies between the number of 
examinations received from the HSEE district coordinator and the number 
of examinations collected for return to the HSEE district coordinator; (11) 
overseeing the collection of all pupil data as required to comply with 
sections 1204, 1205, and 1206 of the title 5 regulations; (12) within three 
(3) working days of completion of site testing, certifying with the principal 
to the HSEE district coordinator that the test site has maintained the 
security and integrity of the examination, collected all data and 
information as required, and returned all test materials, answer documents, 
and other materials included as part of the HSEE in the manner and as 
otherwise required by the publisher. Teacher time spent on these activities 
is not reimbursable and as such is not claimed as part of this declaration. · 

• Delivery of HSEE booklets to the school test site no more than two working days 
before the test is to be administered, (Cal. Code Regs., tit. 5, § 1212.) 

3 
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Test security/cheating: For HSEE test site coordinators to ensure that· strict supervision is 
maintained over each pupil being administered the HSEE, both while in the testing room and 
during any breaks. (Cal. Code Regs., tit. 5, § 1211, subd. (a).) 

• Limiting access to the HSEE to pupils taking it and employees responsible for its 
administration. (Cal. Code Regs., tit. 5, § 1211, subd. (b).) 

• Having all HSEE district and test site coordinators sign the HSEE Test Security 
Agreement set forth in subdivision (d) of section 1211 of the title 5 regulations. 
(Cal. Code Regs., tit. 5, § 1211, snbd. (c).) 

• Abiding by the Test Security Agreement by limiting access to persons in the 
district with a respons1ble, professional interest in the test's security. The 
Agreement also requires the coordinator to keep on file the names of persons 
having access to exam and test materials, and who are required to sign the HSEE 
Test Security Affidavit, and requires coordinators to keep the tests and test 
materials in a secure, locked location, limiting access to those responsible for test 
security, except on actual testing dates. (Cal. Code Regs., tit. 5, § 1211, subd. 
(d).) 

• HSEE test site coordinators deliver the exams and test materials only to those 
actually administering the exam on the date of testing and only on execution of 
the HSEE Test Security Affidavit. (Cal. Code Regs., tit. 5, § 1211, subd. (e).) 

• For persons with access to the HSEE (including test site coordinators and test 
administrators) to acknowledge the limited purpose of their access to the test by . 
signing the HSEE Test Security Affidavit set forth in subdivision (g). (Cal. Code 
Regs., tit. 5, § 1211, subd. (f).) 

• HSEE district and test site coordinators. control of inventory and use of 
appropriate inventory control forms to monitor and track test inventory. (Cal. 
Code Regs., tit. 5, § 1211 subd. (h).) 

• Being . responsible for the security of the test materials delivered to the district 
until the materials have been inventoried, accounted for, and delivered to the 
common or private carrier designated by the publisher. (Cal. Code Regs., tit. 5, § 
1211, subd. (i).) 

• Providing secure transportation within the district for test materials once they 
have been delivered to the district. (Cal. Code Regs., tit. 5, § 1211, subd. j).) 

• Marking the test "invalid" and not scoring it for any pupil found to have cheated 
or assisted others in cheating, or who has compromised the security of the HSEE, 
and notifying each eligible pupil before administration of the HSEE of these 
consequences of cheating. (Cal. Code Regs., tit. 5, § 1220.) 
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Reporting data to the SPI: Providing HSEE data to the SPI or independent evaluators or the 
publisher is a new program or Wgber level of service. · Specifically, providing the following 
information on each pupil tested: (1) date of birth, (2) grade level, (3) gender, (4) language 
fluency and home language, (5). special program participation, (6) participation in free or reduced 
priced meals, (7) enrolled in a school that qualifies for assistance under Title 1 of the Improving 
America's School Act of 1994, (8) testing accommodations, (9) handicapping condition or 
disability, (10) ethnicity, (11) district mobility, (12) parent education, (13) post-high school 
plans. (§ 1207); and reporting to the CDE the number of exaniinations for each test cycle within 
ten (1 0) working days of completion of each test cycle in the school district, and for the district 
superintendent to certify the accuracy of this information submitted to CDE (§ 1225) are new 
programs or higher levels of service. 

Reporting exam results to students: Providing test results to each pupil taking the examination 
within eight weeks of the examination administration and in time for the pupil to take any section 
of the examination not passed at the next administration. Exam results are generally in writing 
and mailed to each student by the school district. 

In 2003/04, my District bas incurred $3,390 performing the activities listed above. My 
District's total appropriation for this same period was $648. As such, my District has incurred 
more than the $1,000 minimum claim amount for this test claim. In addition, even if my 
District's costs were not in excess of the $1,000 minimum claim amount, my District has the 
ability to combine claims with other districts to meet the higher threshold. 

I know the foregoing filets personally and if so required, I could testify to the statements 
made herein. I hereby declare under penalty of perjury under the laws of the State of California 
that the foregoing is true and correct except where stated upon information and belief and where 
so stated I declare that I believe them to be true. 

Executed on February 13 2004 in Prather, California. 
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ARNOLD Sc EXHIBIT B 
~ST~A~~~O~F~CA~L~IF~O~R~NI~A----------------------------------------~~~~ 
COiylMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

•

RAMENTO, CA 95814 
E; (916) 323-3562 

(916) 445-0278 
E-mail: csmlnfo@csm .. ca.gov 

February 4, 2004 

Mr. David E. Scribner 
Schools Mandate Group 
One Capitol Mall, Suite 200 
Sacramento CA 95814 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE: Draft Staff Analysis and Hearing Date 
High School Exit Examination, 00-TC-06 
Trinity Union High School District, Claimant 
Education Code Sections 60850, 60851, 60853, 60855 
Statutes 1999x, Chapter 1; Statutes 1999, Chapter 135 
California Code of Regulations, Title 5, Sections 1200- 1225 

Dear Mr. Scribner: 

The draft staff analysis for this test claim is enclosed for your review and comment. 

Written Comments 

~y party or interested person may file written comments on the draft staff analysis by February 25, 
~004. You are advised that the Commission's regulations require comments filed with the 

Commission to be simultaneously served on other interested parties on the mailing list, and to be 
accompanied by a proof of service on those parties. If you would like to request an extension of time 
to file comments, ·please refer to section 1183.01, subdivision (c)(l), of the Commission's 
regulations. 

Hearing 

This test claim is tentatively set for hearing on Thursday, March 25, 2004 at 9:30p.m. in Room 126 
of the State Capitol, Sacramento, California. The final staff analysis will be issued on or about 
March 4, 2004. Please let us know in advance if you or a representative of your agency will testify at 
the hearing, and if other witnesses will appear. If you would like to request postponement of the 
hearing, please refer to section 1183.01, subdivision (c)(2), of the Commission's regulations. 

If you have any questions on the above, please contact Eric Feller at (916) 323-8221. 

Sincerely, 

/frvJv 
Paula Higashi 
Executive Director 

Enc. Draft Staff Analysis 

ecc. Mailing List (current mailing list attached) 
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Hearing Date: March 25, 2004 
J :\MANDA TES\2000\tc\00-tc-06\TC\dsa.doc 

ITEM 
TEST CLAIM 

DRAFT STAFF ANALYSIS 

Education Code Sections 60850, 60851, 60853, 60855 

Statutes 1999x, Chapter 1; Statutes 1999, Chapter 135 

California Code of Regulations, Title 5, Sections 1200- 1225 

High School Exit Examination (00-TC-06) 

Filed by Trinity Union High School District 

EXECUTrvES~Y 

STAFF WILL INSERT Tiffi EXECUTIVE SUMMARY IN Tiffi FINAL ANALYSIS 
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STAFF ANALYSIS 

Claimant 

Trinity Union High School District 

Chronology 

1125/01 

2/20/01 

2/27/01 

4/3/01 

Claimant files test claim with the Commission 

Claimant's repres~rttative (P. Mimiey).files origllial signature pages of 
claimant's declaration ai:J.d the authorization to act as representative 

Department of Finance ("DOF") requests an extension of time to comment 

DOF files test claim comments with the Commission 

611110 I Claimant files rebuttal to DOF~s comments with the Commission 

l/30/03___ _ ____ Commission staff sends claimant a.letter regarding intent to amend _the test 
claim as stated in the test claim 

2/3/03 Commission staff sen~ clairii~t-a l~tter requestlng information and 
documentation on test claim 

2/4/03 · --Claimant sends a letter confirn:iiiig intent to amend test-claim 

3/14/03 Claimant amends test claim to add California Code ofRegulations, title 5, 
sections 1200'""" 1225. 

9/3/03 Steve Smith of MCS Education Services sends a letter to notify that MCS 
is seeking authorizations to act as the claimant's representative. 

9/5/03 Paul Minney sends a letter withdrawing as claimant representative and 
notifying staff that MCS will be taking over as claimant representativ:e. 

9/29/03 Commission staff sends letter to Steve Smith of MCS advising that signed 
statement from the test claimants authorizing representation are needed for 
MCS to act as claimant representative. 

10/23/03 Steve Smith of MCS Education Services sends a letter to request that 
David Scribner be designated as claimant representative. 

l/30/04 MCS Education Services faxes (1) designation from claimant for Steve 
Smith of MCS or designee to act as representative for MCS, and (2) 
designation by MCS ofDavid Scribner of Schools Mandate Group to act 
as claimant representative. · -

2/4/04 Commission staff issues the draft staff analysis 
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Background 

A. Test Claim Legislation 

The test claim legislation 1 that established the high school exit exam (HSEE) was 
sponsored by Governor Davis in 1999, and enacted during an extraordinary session of the 
Legislature dedicated to education reform issues. The purpose of the HSEE is to 
"significantly improve pupil achievement in public high schools and to ensure that 
students who graduate from public high schools can demonstrate grade-level competency 
in the state content standards for writing, reading and mathematics."2 The HSEE tests 
"eligible pupils"3 on mathematics through Algebra I, and English/Language arts.4 

The test claim legislation originally required high school students, beginning in the 2003-
04 school year to pass the HSEE as a condition of receiving a diploma or graduating from 
high school.5 Statutes 2001, chapter 716 (Assem. Bill No. 1609) authorizes the State 
Board of Education (SBE) to delay the date upon which passing the HSEE is required for 
graduation. The SBE has postponed the HSEE requirement for graduation until the class 
of2006, and has shortened the length of the HSEE from three to two days.6 

The HSEE is administered by the "Test administrator," defmed as, 

1 Although part of Statutes 1999x, chapter 1, claimant did not plead Education Code 
section 60852. Therefore, staff makes no findings on Education Code section 60852. 
2 <http://www.cde.ca.gov/statetests/cahsee/backgroundlinfo.html> [as of February 2, 
2004]. 
3 An eligible pupil is "one who is enrolled in a California public school in any of grades 
1'0, 11, or 12 who has not passed either the English/language arts section or the 
mathematics section of the [HSEE]." (Cal. Code Regs, tit. 5, § 1200, subd. (e)). 
4 <http://www.cde.ca.gov/statetests/cahsee/backgroundlinfo.html> [as of February 2, 
2004]. More specific content is listed on the website as follows: 

The [English] part [of the HSEE] addresses state content standards 
through grade 10. In reading, this includes vocabulary, decoding, 
comprehension, and analysis of information and literary texts. -In writing, 

·this covers writing strategies, applications, and the conventions of English 
(e.g. grammar, spelling, and punctuation). The mathematics part of the 
[HSEE] addresses sta.te standards in grades 6 and 7 and Algebra I. The 
exam includes statistics, data analysis and probability, number sense, 
measurement and geometry, mathematical reasoning, and algebra. 
Students are also asked to demonstrate a strong foundation in computation 
and arithmetic, including working with decimals, fractions, and percents. 

5 Education Code section 6085 I, subdivision (a). 
6 < http://www.cde.ca.gov/statetests/cahsee/backgroundlinfo.html>[as of February 2, 
2004). . 
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a certificated employee of a school district who bas received training in 
the administration of the [HSEE] from the high school exit examination 
district or test site coordinator. 7 · · 

The Test administrator may be assisted by a Test proctor, "an employee of a school 
district who has received training specifically designed to prepare him or hei: to assist the 
test administrator in administration of the [HSEE]."8 Others with roles in the HSEE are 
the district coordinator and test site coordinator, whose functions are discussed below. 

In addition to the 2001 amendment to the HSEE statutes mentioned above (Stats. 2001, 
ch. 716), the Legislature also amended the HSEE program in 2002 (Stats. 2002, ch. 808, 
Sen. Bill No. 1476), and in 2003 (Stats. 2003, ch. 803, Sen. Bill No. 964). These statutes 
are not before the Commission and staff makes no findings on them unless noted herein. 

Additionally the HSEE regulations were amended in May 2003 and are in the process of 
being amended again. According to the California Department of Education's (CDE) 
website, 9 the comment period for the latter regulation amendments ended September 30, 
2003. The amended regulations, like the statutes, are not before the Commission, and 
staff makes no fmdings on regulations ado~ted subsequent to March 2003, when the test 
claim was amended to add the regulations 1 (the May 2003 amendments to the 
regulations are footnoted). 

B. Prior Law 

The test claim legislation included a finding that "[l]ocal proficiency standards . 
established pursuant to Section 51215 of the Education Code are generally set below a 
high school level and are not consistent with state adopted academic· content standards." 
(Stats. 1999x, ch. l, § 1). These proficiency standards were enacted in 1977 and repealed 
by the test claim legislation. They required school districts with grades 6-12 to establish 
basic skills proficiency standards and administer proficiency assessments (usually tests) 
that all pupils must pass to graduate. The locally developed tests and standards were 
aligned to local curriculum, and at a minimum addressed, "reading comprehension, 
writing and computational skills, in the English language." (former Ed. Code, § 51215, 
subd. (c)). Different standards and testing procedures were authorized for special 
education pupils and other pupils with a diagnosed learning disability (former Ed. Code, 
§ 51215, subd. (d))'. Assessment of pupil proficiency in English was required at least · 

7 California Code of Regulations, title 5, section 1200, subdivision (g). This section was 
amended in May 2003 to add" ... or a person assigned by a nonpublic school to 
implement a student's Individualized Education Program (IEP) .... " 
8 California Code of Regulations, title 5, section 1200, subdivision (h). 
9 <http://www.cde.ca.gov/regulations/cahseeseb15dnot090903.pdf.> [as of February 2, 
2004]. 
1° California Code of Regulations, title 5, section 1218.5 was adopted in May 2003 and 
requires the school district to administer the HSEE to the pupil with modifications if the 
pupil's IEP or Section 504 plan indicates that it is appropriate and necess.ary for a pupil to 
use modifications. As a regulation adopted after March 2003 the test c1aun amendment, 
staff makes no finding on Section 1218.5. 
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once during grades 4 through 6, and 7 through 9, and twice during grades I 0 and 11. 
Districts could defer assessing pupils of limited English proficiency until the pupils had 
received at least 24 months of instruction, including six months of instruction in English 
(former Ed. Code,§ 51216, subd. (a)). 

C. Federal Law 

Some of the HSEE activities arise under federal law, meriting a summary of those 
statutes. 

I. Individuals with Disabilities Education Act: Administering statewide assessments 
with accommodations to disabled students, and Individualized Education Programs 
("IEPs") are provided for under the Individuals with Disabilities Education Act ("IDEA") 
(20 U.S. C. § 1400 et. seq.), the purposes of which are stated in 20 U.S.C. § 1400 (d): 

(1 )(A) to ensure that all children with disabilities have available to them a free 
and appropriate public education that emphasizes special education and related 
services ... (B) to ensure that the rights of children with disabilities and parents ... 
are protected; and (C) to assist States, localities, educational services agencies, 
and Federal agencies to provide for the edtication of all children with disabilities; 

Other purposes of the IDEA are, "early intervention services for infants and toddlers with 
disabilities ... to ensure that educators and parents have the necessary tools to improve 
educational results for children with disabilities ... and to assess, and ensure the 
effectiveness of efforts to educate children with disabilities.'' (Ibid.) Assistance is 
available to states (20 U.S.C. § 1411, 1412) and local educational agencies (20 U.S.C. 
§ 1413) that meet specified criteria (34 C.F.R. § 300.110 (1999)). IDEA requires that 
disabled children be "included in general State and district-wide assessment programs, 
with appropriate accommodations, where necessary" (20 U.S. C. § 1412 (a)(I7), 34 
C.F.R. § 300.138 (1999).) IDEA also provides for the IEP, a document with spec'ified 
contents that includes (1) measurable annual goals to meet the disabled child's needs 
regarding the curriculum and other educational needs, and (2) the special education and 
aids and services to be provided to the child (20 U.S.C. § 1414 (d)). The HSEB statutes 
and regulations conform to IDEA's statewide assessment, accommodations, and IEP 
requirements. 

The predecessor to IDEA is the Federal Education of the Handicapped Act (FBHA), 
whiCh since its 1975 amendments has 

required recipient states to demonstrate a policy that assures all 
handicapped children the right to a free appropriate education. (20 
U.S.C. § 1412 (a).) The act is not merely a funding statute; rather, it 
establishes an enforceable substantive right to a free appropriate public 
education in recipient states [citations omitted] .... The Supreme Court 
has noted that Congress intended the act to establish "a basic floor of 
opportunity that would bring into compliance all school districts with the 
constitutional right to equal protection with respect to handicapped 
children." [citations omitted.] 11 · 

11 Hayes v. Commission on State Mandates, (1992) II Cal. App. 4th 1564, 1587. 
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The Hayes court held that FEHA is a federai mandate. 12 Hayes also held, 
-· . 

To the extent the state implemented the act [FEHA] by freely choosing to 
impose new programs or higher levels of service upon local school 
districts, the costs of such programs or higher levels of service are state 
mandated and subject to subvention. 13 

2. No Child Left Behind Act: The federal government required statewide systems of 
assessment and accountability (such as HSEE) for schools and districts participating in 
the Title I program under the Improving America's Schools Act (IASA) of 1994. In 
2002, the federal No Child Left Behind (NCLB) Act replaced the IASA. Under NCLB, 
annual assessments in mathematics, reading and science are required (20 U.S.C. § 6311 
(b)(3))(A), 34 C.F.R. § 200.2 (a) (2002)), although the science assessments need not be 
conducted until the 2007-2008 school year (Ibid). States are aiso required, by school year 
2002-2003, to "provide for an annual assessment of English proficiency ... of all students 
with limited English proficiency .... " (20 U.S.C. § 6311 (b)(7).) One of the requirements 
of the assessment system is that it "be designed to be valid and accessible for use. by the 
widest possible range of students, inducting students with disabilities and students with 
limited English proficiency." (34 C.F.R. § 200.2 (b)(2) (2002}.) The assessment system, 
like all the NCLB requirements, is merely a condition on grant funds (20 U .S.C. § 6311 
(a)( I)) that is not otherwise mandatory (20 U.S.C. §§ 6575, 7371). 

3. Equal Educational Opportunities Act of 1974, Title VI of the Civil Rights Act: 
The test claim statute states that the HSEE, "regardless of federal financial participation, 
shall comply with Title Vi of the Civil Rights Act (42 U.S.C. § 2000d et seq.), its 
implementing regulations (34 C.F.R. Part 100), and the Equal Educational Opportunities 
Act of 1974 (EEOA) (20 U.S.C. 1701)."14 Title VI of the Civ~l Rights Act prohibits . 
discrimination on grounds of race, color or national origin on programs or activities 
receiving Federal financial assistance. The EEOA states that all public school children 
"are entitled to equal educational opportunity without regard to race, color, sex or 
national origin, [and] the neighborhood is the appropriate basis for determining public 
school assignments." (20 U.S.C. 1701.) 

D. Prior Test Claims 

In December 2001, the Commission found that notifying parents about the HSEE (Ed. 
Code, § 48980, subd. (e), as amended in 2000) is a reimbursable mandate in the Annual 
Parent Notification test claim (99-TC-09 and 00-TC-12). The Trinity Union High School 
District (current claimant) did not plead section 48980. Although the Commission 
already made findings on section 48980 and therefore does not have jurisdiction over that 
statute, the Annual Parent Notification test claim impacts findings in this claim on section 
60850, subdivisions (e)(l) and (f)(l) regarding parental notification, as discussed below. 

. . 

12 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1592. 
13 Id. at page 1594. 
14 Education Code section 60850, subdivision (e)(2). 
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California's other statewide student-testing requirement is the Standardized Testing and 
Reporting (STAR) program. On August 24, 2000, the Commission found the STAR 
statutes and regulations 15 to be partially reimbursable (97-TC-23). 

Claimant's Position 

Claimant contends that the test' claim legislation constitutes a reimbursable state 
mandated program pursuant to article XIll B, section 6 of the California Constitution and 
Government Code section 17514. Claimant seeks reimbursement for the costs of: 

(1) Field testing the HSEE by selected school districts before implementation 
to ensure the HSEE is free from bias and its content is valid and reliable; 

(2) Administration of the HSEE in the 2001-02 school year to all pupils in 
grade 10 and administration of any part of the HSEE to all pupils who 
were in grade I 0 in the 2001-02 school year until each section of the 
examination has been passed; · · 

(3) Administration of the HSEE to all pupils in grades 10, 11, or 12 on the 
dates designated by the Superintendent of Public Instruction (SPI); · 

(4) Providing HSEE results to all pupils within eight weeks of administering 
the exam and providing HSEE results to pupils that failed any portion of 
the exam in time for the pupil to retake that portion of the exam at the next 
administration; 

(5) Meetings to discuss restructuring academic offerings to pupils who do not 
demonstrate the skills necessary to succeed on the HSEE; · 

(6) · Providing information as requested by the SPI and independent evaluators; 

(7) Training school district staff regarding administration of the HSEE; 

(8) Modifying school district policies and procedures to reflect the 
requirements outlined in the test claim legislation; and 

(9) Any additional activities identified as reimbursable during the Parameters 
and Guidelines phase. 

In March 2003, claimant amended the test claim to add California Code of Regulations, 
title 5, sections 1200- 1225. These regulations address HSEE-related topics, including 
definitions of terms, pupil identification, documentation, pupil information, data for 
analysis, notice, HSEE district coordinator and test site coordinator, test security, test site 
delivery, timing/scheduling, allowable accommodations for pupils with disabilities or· 
English learners, requests for accommodations, use of modifications, independent work, 
invalidation oftest scores, cheating, and apportionment. As stated above, this analysis 
only concerns the HSEE regulations that were operative as of March 2003 when claimant 
amended the test claim. 

Claimant's responses to DOF's comments are in the "discussion" section of this analysis. 

15 Education Code sections 60607, subdivision (a), 60609, 60615, 60630, 60640, 60641, 
and 60643, as amended by Statutes 1997, chapter 828; and California Code of 
Regulations, title 5, sections 850-874. 
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State Agency Position_ .. 

In its April 2001 comments 16 on the test claim, DOF states that no provisions are 
reimbursable because they are either voluntary (in the case of the first field test) or 
already funded in the budget. According to DOF, test administration, data collection and 
training staff are already budgeted. Test administration would not be reimbursable since · 
districts already receive a per pupil funding rate for up to 180 days (or its equivalent 
minutes) of instruction and the administration of the HSEE falls within the time allotted 
for regular instruction. DOF also states that section 60853,17 subdivision (b) is merely a 
statement of legislative intent. This section concerns school district restructuring of 
academic offerings to pupils who have not demonstrated skills necessary to succeed on 
the HSEE. 

DOF's assertions did not include support by "documentary evidence ... authenticated by 
declarations under penalty of perjury signed by persons who are authorized and · 

. competent to do so." 18 DOF's c.omments are not relied on by staff, which reaches its own 
conclusions based on evidence in the record. 

Neither CDE nor any other state agency commented on the test claim. 

Discussion 

The courts have found that article XITI B, section 6 of the California Constitution19 

recognizes the state constitutional restrictions on the powers of local government to tax 
and spend?0 "Its purpose is to preclude the state from shifting financial responsibility for 
carrying out governmental functions to local agencies, which are 'ill equipped' to assume 
increased financial responsibilities because of the taxing and spending limitations that 
articles XIII A and XITI B impose."21 A test claim statute or executive order may impose 
a reimbursable state-mandated program if it orders or commands a local agency or school 

16 Letter from Department of Finance, April 3, 2001. 
17 All statutory references are to the Education Code unless otherwise indicated. 
References to regulations are to California Code of Regulations, title 5, sections 1200-
1225, unless otherwise indicated. 
18 Cal. Code Regs., tit. 2, § 1183.02, subd. (c)(l). 
19 Article XITI B, section 6 provides: "Whenever the Legislature or any state agency 
mandates a new program or higher level of service on any local government, the state 
shall provide a subvention of funds to reimburse such local government for the costs of 
such program or increased level of service, except that tl1e Legislature max, but need not, 
provide such subvention of funds for the following mandates: (a) Legislative mandates 
requested by the local agency affected; {b) Legislation defining a new crime or changing 
an existing definition of a crime; or (c) Legislative mandates enacted prior to January 1, 
197 5, or executive orders or regulations initially implementing legislation enacted prior 
to January 1, 1975." 
20 Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727,735. 

21 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
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district to engage in an activity or task.22 In addition, the required activity or task must be 
new, constituting a "new program," or it must create a ''higher level of service" over the 
previously required level of service. 

The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the govenunental function of providing public 
services, or a law that imposes unique requirements on local agencies or school districts 
to implement a state policy, but does not apply generally to all residents and entities in 
the state. 23 To determine if the program is new or imposes a higher level of service, the 
test claim legislation must be compared with the legal requirements in effect immediately 
before the enactment of the test claim legislation.24 Finally, the newly required activity 
or increased level of service must impose costs mandated by the state.25 

The Commission is vested with exclusive authority to adjudicate disputes over the 
existence of state-mandated programs within the meaning of article XIII B, section 6.26 

In making its decisions, the Commission must strictly construe article XIII B, section 6 
and not apply it as ail "equitable remedy to cure the perceived unfairness resulting from 
political decisions on funding priorities. "27 

This test claim presents the following three issues: 

• Is the test claim legislation subject to article XIII B, section 6 of the California 
Constitution? 

22 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 
174. In Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at 
page 742, the court agreed that "activities undertaken at the option or discretion of a local 
government entity (that is, actions undertaken without any legal compulsion or threat of 
penalty for nonparticipation) do not trigger a state mandate and hence do not require 
reimbursement of funds - even if the local entity is obligated to incur costs as a result of 
its discretionary decision to participate iTI a particular program or practice." The court 
left open the question of whether non-legal compulsion could result in a reimbursable 
state mandate, such as in a case where failure to participate in a program results in severe 
penalties or "draconian" consequences .. (I d. at p. 754.) · 
23 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar 
Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835. 
24 Lucia Mar Unified School District, supra, at page 835. 
25 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma 
v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code 
sections 17514 and 17556. . 
26 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code 
sections 17551,17552. · 
27 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817; County of 
Sonoma v. Commission on State Mandates, supra, 84 Cal.App.4th at page 1280. 
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• Does the test claim legislation impose a "new pro grain or higher level of service" 
on school districts within the meaning of article XIII B, section 6 of the California 
Constitution? 

• Does the test claim legislation impose "costs mandated by the state" within the 
meaning of Government Code sections 17514 and 175567 

Issue I: Is the test claim legislation subject to article XIII B, section 6 of the 
California Constitution? 

A. Does the test claim legislation impose state-mandated duties? 

The issue is whether any of the following constitute state-mandated activities that are 
subject to article XIII B, section 6. 

Duties of the Superintendent of Public Instruction (Ed. Code, § 60850, subds. (a), 
(b), (d), (e)(2), (e)(3), (e)(4) & (h).): Subdivision (a) of this section requires the SPI to 
develop the HSEE in accordance with statewide content standards adopted by the State 
Board of Education (SBE). Subdivision (b) requires the SPI, with the approval of the 
SBE, to establish a HSEE Standards Panel to assist in the design and composition of the 
HSEE and to ensure it is aligned with statewide content standards. Subdivision (d) 
requires the SPI to submit the HSEE to the Statewide Pupil Assessment Review Panel to 
review the exam. Subdivision (e)(2) requires that the HSEE comply with federal anti
discrimination statutes as mentioned above in the background. Subdivision (e)(3) 
concerns the validity for the HSEE, which is the SPI's responsibility. Subdivision (e)(4) 
requires the HSEE to "be scored as a criterion referenced examination." Scoring appears 
to be the publisher's function based on section 1210, subdivision (b) of the HSEE 
regulations that requires returning test materials ~'in the manner ... required by the 
publisher." DOF also conunented that the publisher scores the HSEE. Subdivision (h) 
states that the chapter does not prohibit a district from requiring pupils to pass additional 
exit examinations approved by the district. Because these provisions do not mandate a 
school district to perform an activity, they are not subject to article XIII B, section 6. 

Field-testing (Ed. Code,§ 60850, subd. (c).): This subdivision states that the SPI "shall 
require that the examination be field-tested before actual implementation to ensure that 
the examination is free from bias and that its content is valid and reliable." The statutory 
language does not mandate that every school district participate in field-testing. 

Claimant states that activities associated with field-testing the HSEE represent a new 
program imposed on school districts. 

DOF conunented that three field tests were scheduled, the first during fall 2000. DOF 
states that the CDE randomly selected 200 high schools to participate, but participation 
was voluntary and schools were given the option to refuse to administer the field test. 
According to DOF, the second and third field tests were incorporated in the March and 
May 2001 administrations of the HSEE as part of the actual exam, which is covered by 
the fungs in: the budget. DOF argues that to the extent that schools voluntarily participate 
in field-testing, doing so is not a mandated cost. 

Claimant. contends that the $3 appropriation per test administration is insufficient to cover 
the costs of the March and May 2001 HSEE field tests. According to claimant, the 
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appropriation does not-rise to the level required in Government Code section 17556, 
subdivision (e) to completely offset any claims that the activities associated with field
testing the HSEE are reimbursable. This is discussed under issue 3 below. 

There is no evidence ip. the record that claimant or any school district was required to 
participate in field-testing. On February 3, 2003, Commission staff sent a letter to 
claimant's representative requesting documentary evidence regarding claimant's 
participation in the field-testing for each administration of the HSEE, but received no 
response. 

Therefore, staff finds that section 60850, subdivision (c), is not subject to article XIII B, 
section 6 because (1) there is a lack of evidence in the record regarding claimant's 
participation in field testing, and (2) the statutory language does not mandate school 
district participation. 

Adequate notice (Ed. Code,§ 60850, subds. (e)(l) & (f)(l)): Subdivision (e)(l) of 
section 60850 provides that the "examination may not be-administered to a pupil who did 

·not receive adequate notice as provided for in paragraph (1) of subdivision {f) regarding 
the test." Subdivision (f)( I) defines "adequate notice" as follows: 

"Adequate notice" means that the pupil and his or her parent or guardian have 
received written notice, at the commencement of the pupil's 9th grade, and each 
year thereafter through the annual notification process established pursuant to 
Section 48980, or if a transfer pupil, at the time the pupil transfers. A pupil who 
has taken the exit examination in the 1oth grade is deemed to have had "adequate 
notice" as defined in this paragraph. 

Staff finds that this statute prohibits giving the HSEE without providing adequate notice 
pursuant to section 48980. 

In a 200 I decision (Annual Parent Notification, 99-TC-09 and .00-TC-12) the 
Commission already found that providing HSEE notification to parentS, pursuant to 
section 48980, subdivision (e), was a reimbursable state mandated activity. School 
districts are eligible to receive reimbursement under the Annual Parent Notification 
parameters and guidelines, which state: 

The Commission determined that Education Code section 48980, subdivisions 
(e) ... resulted in costs mandated by the state by requiring school districts to 
provide to parents the following: · 
a. Notice that pupils will be required to pass a high school exit examination as a 
condition of graduation. (Ed. Code, § 48980, subd. (e).?8 

The Commission does not have jurisdiction to readdress the issue here. Further, staff 
finds that section 60850, subdivisions (e)(!) and (f)( I), does not mandate any further 
activities on school districts. Therefore, section 60850, subdivisions (e)(l) and (f)( I), is 
not subject to Article XIII B, section 6. 

28 Commission on State Mandates, Amended Parameters and Guidelines, Annual Parent 
Notification, 99-TC-09, 00-TC-12, adopted 11/30/95, last amended 5/23/02, page 7. 
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Adult students (title 5 regulations): Many of the title 5 regulations apply expressly to 
adult students as· well as high school pupils.29 Section 1200, subdivision (f) defines an 
"Eligible adult student" as: · 

... a person who is enrolled in an adult school operated by a school district and 
who has not passed either the English/language arts section or the mathematics 
section of the high school exit examination. This term does not include pupils 
who are concurrently enrolled in high school and adult school. 

Therefore, the issue is whether administration of the HSEE and the related regulations are 
mandates as applied to adult students. · 

Education Code section 48200 states that each person between the ages of 6 and 18 years 
not otherwise exempted is subject to compulsory full-time education. Education Code 
section 52502, regarding adult classes, provides: 

· The governing board of a high school district or unified school district may 
establish classes for adults. If such classes result in average daily attendance in 
any school year of 100 or more, such districts shall establish an adult school for 

· the administration of the program. [Emphasis added.] 

Section 52502 contains no requirement for districts to establish adult classes. Only if the 
district first decides, in its discretion, to establish adult classes would it need to establish 
an adult school if the average daily attendance equals 100 or more. Therefore, staff finds 
that under article XIII B, section 6, the statutes and regulations concerning administration 
of the HSEE !o adult students are not mandates. 

Restructuring academic offerings (Ed. Code,§ 60853, subds. (b) & (c).): Section 
60853, subdivision (b), as added by the test claim statute, provides: 

It is the intent of the Legislature that a school district consider restructuring its 
academic offerings reducing the electives available to any pupil who has not 
demonstrated the skills necessary to succeed on the exit examination, so that the 
pupil can be provided supplemental instruction during the regularly scheduled 
academic year. [Emphasis added.] 

Claimant contends that this provi~ion requires meetings to discuss restructuring academic 
offerings to pupils who do not demonstrate the skills necessary to succeed on the HSEE. 
Claimant argues that the Legislature requires, at a minimum, that the school site meet to 
determine if restructuring is necessary to enable pupils to gamer the sldlls necessary to 

. pass the exit examination. Claimant argues that DOF's position ignores Legislative 
intent for school districts to consider restructuring academic offerings. 

DOF argues that this section merely states legislative intent. To the extent. that schools 
restructure academic offerings in light of pupil performance on the HSEE, they do so on a 
voluntary basis. Therefore, DOF asserts there are no costs mandated by the state. 

Section 60853, subdivision (b) does not require meetings to discuss restructuring 
academic offerings to pupils who lack skills to pass the HSEE. The language of the 

29 Tii.e following title 5 regulations apply to both high school pupils and adult students: 
sections. 1205, 1206, 1207, 1211, 1215, 1216, 12~7, 1218, 1219, 1219.5, and 1220. 
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statute is plainly permissive: "It is the intent of the Legislature that a school district 
consider restructuring its aca~emic offerings ... " (emphasis added). If the Legislature had 
intended to require restructuring academic offerings, it could have used mandatory · 

. language to do so (e.g., school districts shall restructure ... ).30 Stating intent that school 
districts "consider" restructuring academic offerings does not make. the restructuring 
activity mandatory. Therefore, based on the plain language of section 60853, subdivision 
(b), staff finds that restructuring academic offerings, or meeting to restructure academic 
offerings for pupils who lack the sldlls to pass the HSEE, is not mandated, and thus not 
subject to article XIII B, section 6. 

Similarly, subdivision (c) states that school districts "should prepare students to succeed 
on the exit examination," and" ... districts are encouraged to use existing resources to 

· ensure that all pupils succeed." [Emphasis added.] Again, mandatory language was not 
used. ""Should" generally denotes discretion and should not be construed as "shall.""31 

These activities are discretionary, and therefore are not state mandates.32 

Thus, because these subdivisions do not require a school district activity, staff :finds that 
. subdivisions (b) and (c) of section 60853 are not subject to article XIIT B, section 6. 

Test Proctors (Cal. Code Regs., tit. 5, § 1200, subd. (h)): This section defmes a test 
proctor as "an employee of a school district who bas received training specifically 
designed to prepare him or her to assist the test administrator in administration of the 
[HSEE]." (Cal. Code Regs., tit. 5, § 1200, subd. (h).) However, there is no requirement 
for school districts to use proctors for administering the HSEE.33 Therefore, staff finds 
that using proctors is discretionary and therefore not an activity mandated by the state. · 

Permissive accommodations (Cal. Code Regs., tit. 5, §§ 1217, subd. (d), 1218, 1219 & 
1219.5): Section 1217, subdivision (d) authorizes a school district to request an 

· accommodation from the CDE pursuant to section 1218 if the pupils individualized 
education program (IEP) team or 504 plan team proposes an accommodation for use on 
the HSEE not included in subdivision (b) of section 1217. Section 1218 authorizes the 
school district to request accommodations from CDE not included in Section 1217, 
subdivision (b). Section 1218 also specifies the content for the request. Section 1219 
requires the district to ensure that all test responses are the independent work of the pupil, 
and prohibits assistance to pupils in determining bow the pupil will respond to each 
question, or leading the pupil to a response. Section 1219 prohibits school personnel 
from assisting pupils rather than mandating an activity.34 Section 1219.5 provides that 
the pupil's scores will be invalidated if a district allows a pupil to take the HSEE using 
one or more accommodations determined by the CDE to fundamentally alter what the test 

30 Education Code section 75 states that "shall" is mandatory. 
31 Sutherland's Statutes and Statutory Construction (51h ed. 1992) section 57.03, page 7. 
32 Department of Finance v. Commission on State Mandates, supra, 30.Cal. 4th 727, 742. 
City of Merced v. State of California (1984) 153 Cal.App.3d 777, 783. 
33 The·HSEE administration regulations, California Code of Regulations, title 5, 
subdivisions 1204- 1212, do not require the use of proctors. 
34 Section 1219 was non-substantively amended in May 2003 to alter the note. 
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measures.35 Because these sections authorize but do not require36 (or in the case of 
sections 1219 and 1219.5, merely prohibit) school district activities, staff finds that they 
are not subject to article XIII B, section 6. 

Federally mandated accommodations (Ed. Code, § 60850, subd. (g), Cal. Code 
Regs., tit. 5, §§ 1216- 1217.): Section 60850, subdivision (g) of the test claim statute 
provides: 

The examination shall be offered to individuals with exceptional needs, as 
defined in Section 56026,37 in accordance with paragraph (17) of 
subsection (a) of Section 1412 of Title 20 of the United States Code and 
Section 794 and following of Title 29 of the United States Code. 
Individuals with exceptional needs shall be administered the examination 
with appropriate accommodations, where necessary. 

This statute requires the HSEE be offered to pupils with disabilities (as defined in state 
and federal law), and that appropriate accommodations be provided where necessary. 
The title 5 regulations list what is appropriate. Neither claimant nor DOF commented on 
the HSEE administration accommodations. 

As stated above, the court in Hayes stated that the federal Education of the Handicapped 
Act is a federal mandate. Section 60850, subdivision (g) merely implements the IDEA 
(an amendment/successor to the federal Education of the Handicapped Act), and IDEA's 
regulations38 in administering the HSEE. Therefore, staff finds that section 60850, 
subdivision (g) is not a state mandate subject to Article XIII B, section 6, because it was 
inserted into the HSEE legislation to imp lenient a federal law or regulation.39 

Similarly, section 1216 of the HSEE regulations states, 

[A]ccommodatioris will be allowed that are necessary and appropriate to 
afford access to the test, consistent with federal law, so long as the 
accommodations do not fundamentally alter what the examination is 
designed to measure. 

35 Section 1219.5 was non-substantively amended in May 2003 to alter the note. 
36 Department of Finance v. Commission on State Mandates, supra, 30 Cal. 4th 727, 742. 
37 This section excludes" ... pupils whose educational needs are due primarily to limited 
English proficiency ... " from the definition of students with exceptional needs. (Ed. 
Code, § 56026, subd. (e)). It includes "special needs" students up to age 22. 

lB 34 C.F.R. section 300.138 provides, "The State must have on file with the Secretary [of 
Education] information to demonstrate that-- (a) Children with disabili:ties are included in 
general State and district-wide assessment programs, with appropriate accommodations 
and modifications in administration, ifnecessary;" 
39 County of Los Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, 
816. 
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As with section 60850 above, section 1216 merely implements a federal law (IDEA). 
Therefore, staff finds that section 1216 is also not a state mandate subject to Article XJII 
B, section 6.40 

Section 1217, subdivision (a) ofthe regulations states: 

Where necessary to access the test, pupils ... with disabilities shall take the 
[HSEE] with those accommodations that are necessary and appropriate to address 
the pupil's ... identified disability(ies) and that have been approved by their 
individualized education program [IEP] teams or 504 plan teams,41 including but 
not limited to those accommodations that the pupil. .. has regularly used during 
instruction and classroom assessments, provided that such accommodations do 
not fundamentally alter what the test measures. Approved accommodations for 
the [HSEE] must be reflected in the pupil's ... [IEP] or 504 plan. 

Subdivision (b) of section 1217 lists accommodations that do not fundamentally alter 
what the test measures,42 and subdivision (c) lists accommodations that would 
fundamentally alter what the test measures. 3 

.. 

As with the other accommodations discussed above, those added to a pupil's IEP or 504 
plan are required by federal law. Therefore, staff finds that section 1217, subdivisions (a) 
(b) and (c), listing HSEE accommodations into the pupil's IEP or 504 plan,_ is not a state 
mandate and is not subject to article XIII B, section 6. 

-In summary, because the test claim statutes and regulations discussed above are not state 
mandates, they are not subject to article XIII B, section 6, i.e., Education Code section 
60850, subdivisions (a), (b), (c), (d), (e)(2), (e)(3), (e)(1), (g) and (b), Education Code 

40 Section 1216 was non-substantively amended in May 2003 to change the note. 
41 A 504 plan is a document falling under the provisions of the Rehabilitation Act of 
1973. (29 U.S.C. § 794, 34 C.F.R § 104 et. seq.). It is designed to plan a program of 
instructional services to assist students with special needs who are in a regular education 
setting. An Individualized Education Program (IEP) is an IDEA program for special 
education students. (20 U.S.C. § 1414 (d)). 
42 According to subdivision (b) of section 1217 of the title 5 regulations:. 

Accommodations that do not fundamentally alter what the test measures include, 
but may not be limited to: (1) Presentation accommodations: Large print versions; 
test items enlarged through mechanical or electronic means; Braille transcriptions 
provided by the test publisher or a designee; markers, masks, or other means to 
maintain visual attention to the test or test items; reduced numbers of items per 
page; audio presentation on the math portion of the test, provided that an audio 
presentation is the pupil's ... only means of accessing written material. 

43 Section 1217, subdivision (c) was non-substantively amended in May 2003 as follows: 
"The following are modifications aeeemmeaationB a:re net aUe•..,•eel because they 5a¥e 
aeea eletermi:a:eel te fundamentally alter what the test measures:" The May 2003 
amendment also changed the section beading and note. 
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section 60853, subclivisions (b) and (c), and California Code ofRegulations, title 5, 
sections 1200, subd. (b), 1216, 121.7, 1218, 1219 and 1219.5. 

B. Is the remaining test claim legislation a "program" under article XIII B, section 
6? 

For the remainder of this analysis, "test claim legislation" refers to the statutes and 
regulations not already discussed: Education Code sections 60850, subclivisions (e)(1) 
and (f), 60851, 60853, subctivision (a), and 60855; and California Code of Regulations, 
title 5, sections 1200-1215, 1217.5, 1220, and 1225 (except§ 1200, subd. (h)). 

In order for the test claim legislation to be subject to article XIII B, section 6 of the 
California Constitution, the legislation must constitute a ''program." As discussed above, 
this means a program that carries out the governmental function of providing a service to 
the public, or laws which, to implement a state policy, impose unique requirements on 
local governments and do not apply generally to all residents and entities in the state.44 

Only one of these· findings is necessary to trigger article xm B, section 6.45 

The test claim legislation consists of educational testing as a means to measure pupil 
achievement and school accountability. These activities are within the purview of public 
education, a program that carries out a governmental function of providing a service to 
the public,46 Moreover, the test claim legislation imposes unique requirements on school 
districts that do not apply generally to all residents and entities of the state. 

Therefore, the test claim legislation is a program that carries out the governmental 
function of educational testing, and a law which, to implement state policy, imposes 
unique requirements on school districts and does not apply generally to all residents and 
entities in the state. As such, staff fmds that the test claim legislation constitutes a 
program within the meaning of article XIII B, section 6. 

Issue 2: Does the test claim legislation impose a new program or higher level 
of service on school districts within the meaning of article XIII B, 
section 6 of the California Constitution? 

Article XIII B, section 6 of the California Constitution states, "whenever the Legislature 
or any state agency mandates a new program or higher level of service on any l~cal 
government, the state shall provide a subvention of funds." To detennine ifthe 
"program" is new or imposes a higher level of service, the test claim legislation is 
compared to the le.pal requirements in effect immediately before the enactment of the test 
claim legislation,4 

. . · . 

Documentation of notice (CaL Code. Regs., tit. 5, § 1208.): Section 1208 of the title 5 
regulations requires school districts to "maintain documentation that the parent or 

44 County of Los Angeles v. State of California, supra, 43 Cal. 3d 46, 56. 

45 Cannel Valley Fire Protection Dist. (1987) 190 Cal.App.3d 521, 537. 

46 "Education in our society is : .. a peculiarly governmental function." Long Beach 
Unified School District v. State of California, supra, 225 Cal.App.3d 155, 172. 

47 Lucia Mar Unified School Dist. v. Honig, supra, 44 Cal.3d 830, 835. 
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guardian of each pupil has received written notification as required by Education Code 
sections 48980 (e) and 60850 (f)( I)." · 

Prior law did not require maintaining documentation ofHSEE notice to parents.48 

. Neither claimant nor DOF commented on maintaining documentation of notice. 

Thus, as a new requirement, staff finds (pursuant to Cal. Code Regs., tit. 5, § 1208) that 
the activity of maintaining documentation that each pupil's parent or guardian has 
received written notification of the HSEE is a new program or higher level of service. 

Determining English language skills (Cal. Code Regs., tit. 5, § 1217.5.): This 
regulation49 states: "English learners must read and pass the [HSEE] in English. School 
districts must evaluate pupils to determine if they possess sufficient English language 
skills at the time of the [HSEE] to be assessed with the test."50 If no~ districts may 
provide additional time as an accommodation, in addition to instruction pursuant to 
Education Code section 60852. 

Prior law, enacted in 1978, required that pupils of limited English proficiency be assessed 
to determine their primary language proficiency.51 These provisions were sunset in 
1987.52 Education Code section 313 requires annual assessments ofEnglish-learner 
pupils' English skills, but not until the 2000-2001 school year,53 so it does not predate the 
HSEE legislation. 

·Prior law, repealed by the test claim statute, required a "limited-English proficient pupil" 
to "be assessed for basic skills in the English language upon his or her own request or 

48 Education Code section 49062. California Code of Regulations, title 5, section 432 
requires retention of various kinds of pupil records, including ''Mandatory Permanent 
Pupil Records," "Mandatory Interim Pupil Records" and "Permitted Records," each of 
which is defined to include specified data. Section 437 of the title 5 regulations provides 
for retention and destruction. However, none of these include the HSEE parental 
notification. It appears that Mandatory Interim Records (that includes parental 
prohibitions and authorizations of pupil participation) most closely resembles the HSEE 
notification. According to section 437, subdivision (c), Mandatory Interim Reqords, 
unless forwarded to another district, are "adjudged to be disposable when the student 
leaves the district or when their usefulness ceases." However, because the length of 
maintenance for HSEE notification records is specified in neither the statutes nor the 
regulations, the issue is not addressed in this analysis. 
49 Section 1217.5 was non~substantively amended m May 2003 to change only the note. 
50 The issue of whether this regulation constitutes a federal mandat~ under NCLB or its 
predecessor is discussed below under issue 3. 
51 Education Code section 52164.1 (sunset). This statute and related ones are the subject 
of a pending test claim: California English Language Development Test 2 (03~ TC-06). 
52 Education Code section 62000.2, subdivision (d). 
53 This is the subject of a pending test claim: California English Language Development 
Test (OO~TC-16). 
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upon the request of his or her parent or guardian." (former Ed. Code,§ 51216, subd. (a).) 
This statute also provided, 

. No individual English-speaking pupil or limited-English-proficient 
pupil shall receive a ,Ugh school diploma unless he or she has passed 
the English language proficiency assessment normally required for 
graduation. (former Ed. Code, § 51216, subd. (b).) 

Prior law required an English assessment on request, and passage of the English language 
proficiency assessment to receive a high school diploma. Passage of this assessment for 
a diploma merely required assigning a pass/fail grade or score. Section 1217.5, on the 
other hand, also requires assigning a grade or score, and also expressly requires 
determining whether the pupil would take the HSEE based on the evaluation. 

Therefore, staff finds that section 1217.5 constitutes a new program or higher level of 
service only for the activity of determining whether an English-learner pupil possesses 
sufficient English language skills at the time of the HSEE to be assessed with it. 

HSEE administration (Ed. Code, § 60851, subds. (a), (b) & (c); Cal. Code Regs., tit. 
5, §§ 1200, 1215, 1203 -1206, 1209, 1210 & 1212.): 

Subdivision (a) of section 60851, as originally enacted reads: 

Commencing with the 2003-04 school year54 and each school year thereafter, each 
pupil completing grade 12 shall successfully pass the exit examination as a 
condition of receiving a diploma of graduation or a condition of graduation from 
high school. Funding for the administration of the exit examination shall be 
provided for in the annual Budget Act. The Superintendent of Public Instruction 
shall apportion funds appropriated for this purpose to enable school districts to 
meet the requirements of subdivisions (a), (b), (c), and (d). The State Board of 
Education shall establish the amount of funding to be apportioned per test 
administered, based on a review of the cost per test. 

Subdivision (b) originally provided: 

A pupil may take the high school exit examination in grade 9 beginning in the 
2000-01 school year. 55 Each pupil shall talce the high school exit examination in 
grade 10 beginning in the 2001-02 school year and may take the examination 
during each subsequent administration, until each section of the exainination has 
been passed. · 

Subdivision (c) requires the HSEE to be offered in public schools and state special 
schools that provide instructions in grades 10 through 12 on the dates designated by the 
SPI, and prohibits administering the HSEE on any dates other than those designated by 
the SPI as examination or makeup days. 

54 As indicated above, the HSEE as a requirement for graduation has been postponed 
until the 2006 graduating class, but the HSEE administration is not optional for districts. 

55 Statutes 2001, chapter 716, (Assem. Bill No. 1609) amended this sentence to read, "A 
pupil may take the [HSEE) in grade 9 in the 2000-01 school year only." 
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Claimant pled the activity of administering the HSEE in the 2001-02 school year to all· 
pupils in grade 10, and administering any part of the HSEE to all pupils who were in 
grade 10 in the 2001-02 school year until each section of the examination has been 
passed. Claimant also pled the activity of administration of the HSEE to all pupils in 
grade 10, 11 or 12 on the dates designated by the Superintendent ofPublic Instruction. 

DOF comments that these requirementS would not be reimbursable since districts already 
receive a per pupil funding rate for up to 180 days (or equivalent minutes) of instruction 
and the administration of the HSEE falls within the time allotted for regular instruction. 
DOF's comments and claimant's rebuttal regarding adequacy of funding is discussed 
below under issue 3. 

Prior law did not require administration of the HSEE. ·Since a certificated employee 
(acting as a test administrator,56 or potentially as test site coordinator,57 or district 
coordinator58 or in another capacity) administers the HSEE during normal classroom 
hours, the question arises as to whether a teacher's time in doing so is reimbursable. 

Teacher time: For reasons indicated below, class time minutes used by teachers 
administering the HSEE constitute instructional minutes that satisfy the school district's 
minimum minutes per school day required under the Education Code. Accordingly, a 
teacher's time for HSEE administration is not a new program or higher level of service 
bec;mse the state has not mandated an increased level of service for teachers to administer 
it that results in increased costs. 

Preexisting law states that pupils are not to be enrolled for less than the mininlUm school 
day required by law.59 Minimum school day statUtes begin in section 46100, which 
requires school districts to fix the length of the school day subject to state law. Since 
before 1959, the state has required public schools to provide education for a minimum of 
175 days in a fiscal year.60 The state has also mandated a minimum number of 
instructional minutes each school day, which is 240 for grades 4 through 12, exclusive of 
recesses and lunch.61 The minimum school days per year and the minimum number of 
instructional minutes per day did not change as a result of the HSEE statutes or 
regulations. 

56 As stated above, the "'Test administrator' means a certificated employee of a school 
district who has received training in the administration of the [HSEE] from the [HSEE] 
district or test site coordinator." [Emphasis added.] (Former Cal. Code Regs., tit. 5, 
§ 1200, subd. (g).) 
57 Duties are listed in California Code ofRegulations, title 5, section 1210, and discussed 
below. · 
58 Duties are listed in California Code ofRegulations, title 5, section 1209, and discussed 
below. · 
59 Education Code section 48200. 
60 Education Code section 41420. e 61 Education Code sections 46113, 46115, and 46141. 
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During the instructional minutes, school districts are required to teach certain 
courses, and are required to conform the educational program to state standards. 52 

Education Code section 51220 describes the required courses for grades 7 through 12 to 
include El].glish and Math, among others. · 

Instructional preparation time is counted as part of the teacher full-time equivalent. 53 A 
"full-time" teaching position is defined as a position for not less than the minimum 
school day.64 School districts may, but are not re~uired to have teachers work longer per 
school day than the minimum number of minutes. 5 In addition, if a school district 
compensates a teacher for work that is not part of the teacher's contracted instructional 
day duties, the same compensation is re~uired to be paid to all teachers that perform like 
work with comparable responsibilities.6 Education Code section 45023.5 states that -
"[n]othing in this section shall be construed as requiring a district to compensate 
certificated employees for work assignments which are not part of the contracted 
instructional day duties simply because other employees of the district receive 
compensation for work assignments which involve different types ofservice."67 

State law requires teachers to provide instruction to pupils during the minimum number 
of minutes per school day, and does not mandate school districts to require teachers to 
work beyond the minimum school day. That decision is at the district's discretion. 

'In a case about adding a domestic violence training course for public safety officers, the 
court held that it is not a mandate when the test claim legislation directs_"locallaw 
enforcement agencies to reallocate their training resources in a certain manner by 
mandating the inclusion of domestic violence training."68 Similarly, the HSEE 
legislation merely reallocates instructional time to include administration of the HSEE. 

Therefore, based on the plain language of the Education Code, administration of the 
HSEE is a new activity only if performed by a non-teacher certificated employee, such as 
an employee holding a service credential. 69 Thus, staff finds that HSEE administration 

62 Education Code section 51041. 
63 Section 41401, subdivision (d) . 

. 
64 Education Code section 45024, which was derived from section 13503 of the 1959 
Education Code. 
65 Education Code section 45024. 
66 Education Code section 45023.5. 
67 Education Code section 45023.5 derives from section 13501.5 of the 1959 Education 
Code. 
68 County of Los Angeles v. Commission on State Mandates, (2003) 110 Cal. App. 4th, 
1176, 1194. 
69 Service credential employees include those with a specialization in pupil personnel 
services (Ed. Code, § 44266), specialization in health (Ed. Code, § 44267 & 44267 .5), 
specialization in clinical rehabilitative services (Ed. Code, § 44268), library media 
teachers (Ed. Code, § 44269), specialization in administrative services (Ed. Code, 
§ 44270), and limited services credentials (Ed. Code, § 44272). 
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on SPI-designated dates to all pupils in grade 10 beginning in the 2001-02 school year, 
and subsequent aci.IiJinistrations for students who do not pass until each section of the 
HSEE has been passed, constitutes a new program or higher level of service. Staff also 
fmds that administr.ation of the HSEE on SPI-designated dates to pupils in grade 9 in only 
the 2000-01 schooi year who wish to take the HSEE is also a new program or higher 
level of service.70 "Administration" does not include teacher time, and is limited to the 
activities specified in the title 5 regulations outlined below. 

Training: According to section 1200, subdivision (g), test administrators are to be trained 
in administration of the HSEE, and test site coordinators train the test administrators "as 
provided in the test publisher's manual."71 Training is not listed in the regulations as a 
district coordinator duty, but section 1200 states that administrators are to be trained by 
either the test site or district coordinators. Therefore, section 1200 gives district 
coordinators the flexibility to train. · . 

As to HSEE training generally, where a statute referring to one subject contains a 
provision, omitting the provision from a similar statute concerning a related subject is 
significant to show that a different intention existed.72 Applying this rule, the test claim 
legislation provisions that do not mention training are significant to show that no training 
requirement was intended to apply . 

. Therefore, staff finds that training a test administrator either by a test site or (based on 
§ 1200, subd. @)district coordinator as provided in the test publisher's manuaf3 is a new 
program or higher level of service, except that a teacher's tinle is not reimbursed. 

Additional time accommodation: Section 1215 allows pupils to have additional time to 
complete the HSEE within the test security limits provided in section 1211 (discussed 
below).74 

Staff finds that a teacher's additional time to complete the HSEE during normal 
classroom hours is not a new program or higher level of service. As discussed above 
under Teacher time, the state has not mandated an increased level of service to administer 
the HSEE outside the normal school day, which consists of240 instructional minutes for 
grades 4 through 12, excluding recess and lunch.75 ·State law does not mandate school 
districts to require teachers to work beyond the minimum school day. 

Therefore, stafffmds that section 1215 is not a new program or higher level of service. 

70 The test claim legislation was amended by Statutes 2001, chapter 716 (Assem. Bill No. 
1609) to limit 9th grade participation in the HSEE to the 2000-2001 school year. 
71 California Code of Regulations, title 5, section 1210, subdivision (b)(3). 
72 Moncharsh v. Heily & Blase (I 992) 3 Cal. 4th 1, 26. 
73 <http://www.ets.org/cahsee!admin.html> [as of February 2, 2004]. 
74 Section 1215 was non-substantively amended in May 2003 to change only the article 
heading and note. 
75 Education Code sections 46113, 46115, and 46141. 
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Identification: Section 1203 of the regulations states that school personnel at the test site 
. are responsible for accurate identification of eligible pupils who take the HSEE through 
the use of photo-identification, positive recognition by the test administrator, or some 
equivalent means of identification. Claimant stated that this section provides additional 
support concerning the numerous activities that will be claimed in the parameters and 
guidelines phase under "test administration" if the Commission approves this test claim. 

Prior law did not require accurate identification of eligible pupils who take the HSEE. 
Therefore, staff finds that section 1203 constitutes a new program or higher level of 
serv1ce. 

Grade I 0 administration: Section 1204 76 requires districts to offer the exam in grade 10 
only at the spring administration. This regulation merely specifies the timing of the 
HSEE for I 01

h graders, so staff finds that section 1204 does not constitute a new program 
or higher level of service. 

Record of pupils: Section 1205 requires school districts to maintain a record of all p1,1pils 
who participate in each test cycle of the HSEE, including the date each section was 
offered, the names of each pupil who took each section, the grade level of each pupil who 
took each section, and whether each pupil passed or did not pass the section or sections of 
the HSEE taken. Claimant stated that the section 1205 activities were not required before 
the CDE adopted these regulations, creating a new program on school districts. 

Section 1206 requires school districts to maintain in each pupil's permanent record the 
Section 1205 information (except grade level). Claimant states that the Section 1205 and 
1206 activities were not required before the CDE adopted these regulations, creating a 

.new program on school districts. 

Preexisting law classifies schools records into three categories: Mandatory Permanent 
Public Records, Mandatory Interini. Pupil Records, and Permitted Records. Under 
Mandatory Interim Pupil Records, schools are required to keep "results of standardized 
tests administered within the preceding three years."77 Under Permitted Records, schools 
are authorized to keep "standardized test results older than three years."78 

The HSEE appears to be a ~tandardized test, which would require it to be kept only for 
three years as a Mandatory Interim Pupil Record. Section 1206, however, requires that 
school districts keep HSEE information "in each pupil's peirnanent record." [Emphasis 
added.] These conflicting regulations are reconciled when the followirig rule applies: 

A specific statutory provision relating to a particular subject, rather than a general 
statutory provision, will govern in respect to that subject, although the latter, 

76 Prior to its May 2003 amendment, section 1204 read "Each pupil in grade 10 shall take 
the high school exit exam only at the spring administration." Section 1204 also currently 
requires districts to offer a make-up test for absent pupils at the next test date designated 
by the SPI or the next test date designated by the school district. 
77 California Code of Regulations, title 5, section 432, subdivision (b)(2)(1). 

78 California Code of Regulations, title 5, section 432, subdivision (b)(3)(B). 
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standing alone, would be broad enough to include the subject to which the more 
particular provision relates.79 · 

. Section 1206 is the provision that governs the HSBE as the more specific subject, rather 
than the pupil record regulations that govern the more general "standardized tests." Thus, 
Section 1206's requirement to keep HSEE information "in each pupil's permanent 
record" is the controlling regulation as to the HSEE. 

Because prior law did not require districts to maintain a record of all pupils who 
participate in each test cycle of the HSEE, and keep HSEE information in the student's 
permanent record, staff finds that Sections 1205 and 1206 constitute a new progratn or 
higher level of service. 

HSEE district coordination: Section 1209, subdivision (a), requires the superintendent of 
the district, on or before July 1 of each year, to designate a district employee as the HSEE 
district coordinator, and requires notifying the publisher of the HSEE of the identity and 
contact information of that individuaL Subdivision (b) specifies the duties of the HSEE 
district coordinator as follows: 

(1} responding to inquiries of the publisher, 
(2) determining district and school HSEE test material needs, 
(3) overseeing acquisition and distribution of the HSEE, 
( 4) maintaining security over the HSEE using the procedures in section 1211 

(discussed below), 
(5) overseeing administration of the HSEE,80 

(6) overseeing collection and return of test material and test data to the publisher, 
(7) assisting the publisher in resolving discrepancies in the test information and 

materials, 

(8) ensuring all exams and materials are received from school test sites no later than 
the close of the school day on the school day following administration of the 
HSEE, 

(9) ensuring all.exams and materials received from school test sites have been placed 
in a secure district location by the end of the day following administration of 
those tests, 

. (10) ensuring that all exams and materials are inventoried, packaged, and labeled in 
accordance with instructions from the publisher and ensuring the materials are 
ready for pick-up by the publisher no more than five working days folloWing 
admirustration of either section in the district, · 

( 11) ensuring that the HSEE and test materials are retained in a secure, locked 
location in the unopened boxes in which they were received from the publisher 
from the time they are received in the district until the time of delivery to the test 
sites. 

79 Praiser v. Biggs Unified School Dist. (2001) 87 Cal.App.4th 398, 405. 
80 This was amended in May 2003 to add "in accordance with the manuals or other 
instructions provided by the test publisher for administering and returning the test." 
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Subdivision (c) of section 1209 requires the district coordinator and superintendent, 
within seven days of completion of the district testing, to certify to CDE that the district 
has maintained the security and integrity of the exam, collected all data and information 
as required, and returned all test materials, answer documents, and other materials 
included as part of the HSEE in the manner required by the publisher. 

Prior law did not require designating a district employee as the HSEE district coordinator, 
· or notifying the HSEE publisher of the identity and contact information of that individual. 

Nor did prior law specify the HSEE district coordinator's duties. Therefore; stafffmds 
that section 1209 constitutes a new program or higher level of service, except that a 
teacher's time in administering the HSEE is not a new program or higher level of service, 
even if acting as the HSEE district coordinator. 

HSEE test site coordination: Section 1210 requires the superintendent to annually 
designate a HSEE test site coordinator for each test site from among the employees of the 
school district. This individual is to be available to the HSEE district coordinator to 
resolve issues that arise as a result of administration of the HSEE. 

Subdivision (b) of section 1210 enumerates the duties ofthe HSEE test site coordinator, 
as follows: · 

(I) determining site examination and test material needs; 

(2) arranging for test administration at the site; 

(3) training the test administrator(s) and test proctors as provided in the test 
publisher's manual (but training proctors would not be reimbursable as discussed 
above); 

( 4) completing the Test Security Agreement and Test Security Affidavit prior to the 
receipt of test materials; 

(5) overseeing test security requirements, including collecting and filing all Test 
Security Affidavit forms from the test administrators and other site personnel 
involved with testing; 

(6) maintaining security over the examination and test data as required by section 
1211 (see below); 

(7) overseeing the acquisition of examinations from the school district and the 
distribution of examinations to the test administrator(s); 

(8) overseeing the administration of the HSEE to eligible pupils at the test site; 

(9) overseeing the collection and return of all testing materials to the HSEE district 
coordinator no later than the close of the school day on the school day following 
administration of the high school exit examination; 

( 1 0) assisting the HSEE district coordinator and the test publisher in the resolution of 
any discrepancies between the number of examinations received from the HSEE 
district coordinator and the number of examinations collected for return to the 
HSEE district coordinator; ( 11) overseeing the collection of all pupil data as 
required to co~ply with sections 1204, 1205, and 1206 of the title 5 regulations. 
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" 
(11) Subdivision (b)(l2) provides: Within three (3) working days of completion of 

site testing, the principal81 and the [HSEE] test site coordinator shall certify to the 
[HSEE] district coordinator that the test site has maintained the security and 
integrity of the examination, collected all data and information as required, and 
returned all test materials, answer documents, and other materials included as part 
of the [HSEE] in the manner and as otherwise required by the publisher. 

Prior laW lfid not require the superintendent to annually designate an HSEE test site 
coordinator for each test site, nor did prior law specify the coordinator's duties. 
Therefore, staff finds that section 1210, including the provisions of subdivision (b)( 12), 
constitutes a new program or higher level of service except that a teacher's time in 
administering the HSEE is not a new program or higher level of service, even if acting as 
the HSEE test site coordinator. 

Test delivery: Section 1212 requires school districts to deliver the booklets for the HSEE 
to the school test site no more than two working days before the test is to be 
adrninistered.82 Prior law did not require H~EE booklet delivery, nor specify its timing, 
so stafffmds that section 1212 constitutes a new program or higher level of service. 

In summary, staff fmds the following title 5 HSEE administration regulations constitute 
new programs or higher levels of service: 

• Training a test administrator either by a test site or district coordinator(§§ 1200, 
1210). ' 

• Accurately identifying eligible pupils who take the HSEE through the use of photo
identification, positive recognition by the test administrator, or some equivalent 
means of identification(§ 1203); 

• Maintaining a record of all pupils who participate in each test cycle of the HSEE, 
including the date each· section was offered, the names of each pupil who took each 
section, the grade level of each pupil who took each section, and whether each pupil 
passed or did not pass the section or sections of the HSEE taken(§ 1205); 

• Maintaining in each pupil's perinanent record·and entering in it prior to the 
subsequent test cycle the following: the date the pupil took each section of the HSEE, 
and whether or not the pupil passed each section of the HSEE (§ 1206); 

81 The principal's activities may or may n~t be reimbursable, depending on whether the 
principal is acting as an HSEE district or test-site coordinator or test administrator. 
82 Section 1212 was non-substantively amended in May 2003 as follows: 

School districts shall deliver the booklets eeateiEing the 
Baglisa/lflftg\l:ege arts seetieR:S effor the high school exit examination to 
the school test site no more than two working days before that seetiea 
the test is to be administered~ anel saall deliver the beeklets eentailriag 
tee mathemeties seetiea ef the e!Eemi:aaaen te the seheel test site ae 
fflBFB thea Wo'B werltiag Gft)'B aefeFe that seetimi is te ee administered. 
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• Designating by the district superintendent, on or before July 1 of each year, a district 
employee as the HSEE district coordinator, and notifying the publisher of the HSEE 
of the identity and contact information of that individual (§ 1209); 

• Designating annually by the district superintendent a HSEE test site coordinator for 
each test site (as defined) from among the employees of the school district who is to 
be available to the HSEE district coordinator to resolve issues that arise as a result of 
administration of the HSEE (§ 1210); 

• Delivering HSEE booklets to the school test site no more than two working days 
before the test is to be administered(§ 1212). 

Staff also finds the HSEE district coordinator's duties listed in section 1209 and the 
HSEE test site coordinator's duties listed in section 1210 are new programs or higher 
levels of service. Although as discussed above, a teacher's time to perform these 
functions during the school day is not a new program or higher level of service. 

Test security/cheating (Cal. Code Regs., tit. 5~ §§ 1211 & 1220.): Section 1211 
requires the HSEE test site coordinators to ensure that strict supervision is maintained 
over each pupil taking the HSEE while in the testing room and during breaks. 
Subdivision (b) of section 1211 states that access to the HSEE materials is limited to 
pupils taking the exam and employees responsible for administration of the exam.83 

Subdivision (c) requires all HSEE district and test site coordinators to sign the HSEE Test 
Security Agreement set forth in subdivision (d). The Agreement set forth in subdivision 
(d) requires the coordinator to take necessary precautions to safeguard all tests and test 
materials by limiting access to persons in the district with a responsible, professional 
interest in the test's security. The Agreement also requires the coordinator to keep on file 
the names of persons having access to exam and test materials, and who will be required 
to sign the HSEE Test Security Affidavit (set forth in subd. (g)). The Agreement further 
requires coordinators to keep the tests and test materials in a secure, locked location, 
limiting access to those responsible for test security, except on actual testing dates .. 
Subdivision (e) requires HSEE test site coordinators to deliver the exams and test 
materials only to those actually administering the exam on the date of testing and only on 
execution of the HSEE Test Security Affidavit. Subdivision (f) requires persons with 
access to the exam.(including test site coordinators, test administrators, and test 
proctors)84 to acknowledge the limited purpose of their access to the test by signing the 
HSEE Test Security Affidavit (not to be confused with the Test SecUrity Agreement). 
Subdivision (g) lists the content of the HSEB Test Security Affidavit,85 which prohibits 

83 The May 2003 amendment to section 1211, subdivision (b) added, "and person's 
assigned by a nonpublic school to implement a pupil's IEPs." 
84 The May 2003 amendment to section i211, subdivision (f) also added, "and persons 
assigned by a nonpublic school to implement the pupils' IEPs." 
85 Prior to the May 2003 amendment to section 1211, subdivision (g), this section 

. required the affidavit to be "completed by each test administrator and test proctor." 
However, the more expansive list in subdivision (f), which included the test site 
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the following: divulging the test contents, copying any part of the test, pennitting pupils 
to remove test materials from the test room, interfering with the independent work of any 
pupil taking the exam, and compromising the security of the test by any means, including 
those listed. The Affidavit requires keeping the test secure until it is distributed to pupils, 
and limiting examinee access to the test materials to the actual testing periods. 

Subdivision (h) states that all HSEE district and test site coordinators are responsible for 
inventory control and requires use of appropriate inventory control forms to moil.itor and 
track test inventory. Subdivision (i) states that the security of the test materials delivered 
to the district is the sole responsibility of the district until the materials have been 
inventoried, accounted for, and delivered to the common or private carrier designated by 
the publisher. Subdivision (j) states that once materials have been delivered to the 
district, secure transportation within the district is the responsibility of the district. 86

•
87 

Subdivision (a) of section 122088 of the title 5 regulations requires having the HSEE 
marked "invalid" and not scoring it for any pupil who is found to have cheated or assisted 
others in cheating, or who has compromised the security of the HSEE. Subdivision (b) 
requires that the district notify each eligible pupil before administration of the HSEE of 

· the consequences of cheating in subdivision (a). 

Prior law did not require security measures, including Security Agreements and 
. Affidavits, for the HSEE. Therefore, because they are new requirements, staff finds the 

following test security regulations are new programs or higher levels of service within the 
· meaning of article XIII B, section 6: 

• ···For HSEE test site coordinators tci ensure that strict supervision is maintained over 
each pupil being administered the HSEE, both while in the testing room and during 
any breaks(§ 1211, subd. (a)); 

• Limiting access to the HSEE to pupils taking it and employees responsible for its 
... administration(§ 1211, subd. (b)); 

coordinator, was in place in May 2003 and more specifically governs who is required to 
sign the affidavit. · 
86 The May 2003 amendment merely clarified section 1211, subdivision G), and added 
after the phrase "within a school district" the following: "including to non-public schools, · 
(for students.placed through the IEP process), court and community schools, and home 
and hospita] care." 
87 The May 2003 amendment also added a subdivision (k), which prohibits administration 
of the HSEE to a pupil in a private home except by a test administrator who signs a 
security affidavit. Subdivision (k) allows classroom aides to assist in the administration 
of the test "under the supervision of a credentialed school district employee" provided 
that aide signs a security affidavit and does not assist his or her own child. Staff makes 
no finding on California Code ofRegulations, title 5, section 1211, subdivision (k). 
88 Section 1220 was non-substantively amended in May 2003 to change the note. 

277 



• Having all HSEE district and test site coordinators sign the HSEE Test Security 
Agreement seHorth in subdivision (d) of section 1211 of the title 5 regulations 
(§ 1211, subd. (c)); (this Agreement is different from the Test Security Affidavit); 

• Abiding by the· Test Security Agreement by limiting access to persons in the district 
with a responsible, professional interest in the test's security. The Agreement also 
requires the coordinator to keep on file the names of persons having access to exam 
and test materials, and who are required to sign the HSEE Test Security Affidavit, 
and requires coordinators· to keep the tests· and test materials in a secure, locked 
location, limiting access to those responsible for test security, except on actual testing 
dates(§ 1211, subd. (d)). 

• For HSEB test site coordinators to deliver the exams and test materials only to those 
actually administering the exam on the date of testing and only on execution of the 
HSEE Test Security Affidavit(§ 1211, subd. (e)); 

• For persons with access to tl,le HSEE (including test site coordinators and test 
administrators, but not proctors), to acknowledge the limited purpose of their access 
to the test by signing the HSEE Test Security Affidavit in subdivision (g) (§ 1211, 
subd. (f)); 

• For HSBE district and test site coordinators to control inventory and use appropriate 
inventory control fonns to monitor and track test inventory(§ 1211, subd. (h)); 

• Take sole responsibility for the security of the test materials delivered to the district 
until the materials have been inventoried, accounted for, and delivered to the common 
or private carrier designated by the publisher(§ 1211, subd. (i)); and · 

• Provide secure transportation within the district for test materials once they have been 
delivered to the district (§ 1211, subd. U)). 

• Mark the test "invalid" and not score it for any pupil found to have cheated or assisted 
others in cheating, or who has compromised the security of the HSEE, and notifying 
each eligible pupil before administration of the HSEE of these consequences of 
cheating (§ 1220). · 

HSEE results (Ed. Code,§ 60851, subd. (d).): Section 60851, subdivision (d),89 states: 

The results of the high school exit examination shall be provided to each pupil 
taking the examination within eight weeks of the examination administration and 
in tinie for the pupil to take any section of the examination not passed at the next 
administration. A pupil shall take again only those parts of the examination he or 
she has not previously passed and may not retake any portion of the exam that he 
or she has previously passed. · 

Subdivision (d) requires that HSEE results be provided to pupils within eight weeks, but 
does not specify the entity to provide the results. Prior law did not require notification of 
HSEE results to pupils. 

89 This statute is currently section 60851, subdivision (e). 
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DOF commented that the publisher is required to score all tests within an appropriate 
time frame so that pupils receive their results within eight weeks of testing. DOF states 
that the amount provided in the budget covers the costs associated with reporting of test 
results, including mailings. Claimant disputes the adequacy of the funding, which is 
analyzed in issue 3 below. 

Staff wrote to the claimant's representative in February 2003 requesting infonnation as to 
reporting exam results to determine which activities the school or school district 
perfonns, and which are perfonned by the HSEE publisher. Staff received no response. 
The statute does not state that the district must provide the HSEE results. 

Therefore, based on lack of evidence in the record, staff finds that providing HSEE 
results to all pupils within eight weeks of administering the HSEE and providing results 
to pupils that failed any portion ofthe HSEE in time for the pupil to retake that portion of 
it at the next administration is not a new program or higher level of service. 

Supplemental instruction (Ed. Code,§§ 60851, subd. (e) & 60853, subd. (a).): These 
sections,90 as added by the test claim legislation, provide in pertinent part: 

Supplemental instruction shall be provided to any pupil who does not demonstrate 
sufficient progress toward passing the high school exit examination. To the 
extent that school districts have aligned their curriculum with the state academic 
content standards adopted by the State Board of Education, the curriculum for 
supplemental instruction shall reflect those standards and shall be designed to 
assist the pupils to succeed on the high school exit examination: Nothing in this 
chapter shall be construed to require the provision of supplemental services 
using resources that are not regularly available to a school or school district, 
including summer school instruction provided pursuant to Section 37252. In no 
event shall any action taken as a result of this subdivision cause or require 
reimbursement by the Commission on State Mandates. (Emphasis added.] 

This statute requires school districts to provide supplemental instruction to pupils not 
maldng progress in passing the HSEE, but directs that it be within resources nonnally 
available to a school district. 

Regularly available and supplemental remedial resources are identified in section 60853, 
subdivision (a), of the test claim statute as follows: 

In order to prepare pupils to succeed on the exit examination, a school district 
shall use regularly available resources and any available supplemental remedial 
resources, including, but not limited to, funds available for programs established 
by Chapter 320 ofthe Statutes of 1998,91 Chapter.811 of the Statutes of 1997,92 

90 Section 60851, subdivision (e) is now section 6085f, subdivision (f). 
91 After School Learning and Safe Neighborhoods Partnerships Program, Education Code 
section 8482 et. seq. e 92 Student Academic Partnership Program, Education Code section 99300 et. seq. 
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Chapter 743 of the Statutes of 1998,93 and funds available for other similar 
supplemental remedial programs. [Emphasis added.] 

Claimant and DOF did not comment on supplemental instruction. Prior law did not 
require it for pupils not making progress toward passing the HSEE. 

These statutes only require providing supplemental services using resources that are 
regularly available to a school or school district, including summer school instruction 
provided pursuant to Section 37252. 

In County of Los Angeles v. Commission on State Mandates,94 a case about adding a 
training course for public safety officers, the court held that the test claim statute had 
"directed local law enforcement agencies to reallocate their trainini resources in a certain 
manner by mandating the inclusion of domestic violence training." 5 Similarly, here the 
Legislature has required districts to reallocate existing, identified, supplemental or 
remedial instruction resources to prepare pupils to succeed on the HSEE. · 

Therefore, staff fmds that supplemental instruction, as set forth in Education Code, 
sections 60851, subdivision (e), and 60853, subdivision (a), as added by the test claim 
statute, is not a new program or higher level of service. 96 

Reporting data to the SPIICDE (Ed. Code, § 60855, Cal. Code Regs., tit. 5, §§ 1207 
& 1225): Section 60855 of the test claim legislation requires the SPI to contract for a 
multiyear independent evaluation of the HSEE based on information gathered in field 
testing and annual administrations. Subdivision (a) specifies the information gathered 
will mclude: ' 

(1) Analysis of pupil performance, broken down by grade level, gender,.race or 
ethnicity, and subject matter of the examination, including trends that become 
apparent over time; 

(2) Analysis of the exit examination's effects, if any, on college attendance, pupil 
retention, graduation, and dropout rates, including analysis of these effects on 
the population subgroups described in subdivision (b); 

93 This is mandatory summer school, Education Code section 37252.5, which the 
Commission found to be a reimbursable mandate in the Pupil Promotion and Retention 
test claim (98-TC-19). This provision was sunset on January 1, 2003. 
94 County of Los Angeles v. Commission on State Mandates, supra, 110 Cal.App.4th 
1176, 1194. 
95 Ibid. 
96 Alternatively, if no new resources are required, the test claim statute should not result 
in higher costs. It merely redirects effort. In Department of Finance v. Commission on 
State Mandates, supra, 30 Cal.4th 727,747, the court found that costs incurred in 
complying with the test claim legislation did not entitle claimants to reimbursement 
because the state already provided funds to cover the necessary expenses. Therefore, the 
test claim statutes also do not impose costs mandated by the state. 

280 



(3) Analysis of whether the exit examination has or is likely to have differential 
effects, whether beneficial or detrimental, on population subgroups described 
in subdivision (b). 

Subdivisions (b) through (d) of section 60855 specify other requirements of the 
assessment. For example, subdivision (d) requires the independent evaluator to report to 
the Governor, Office of the Legislative Analyst, the Superintendent of Public Instruction. 
the State Board of Education, the Secretary for Education, and the chairs of the_ education 
policy committees in the Legislature in 2000, 2002, and biennial reports by February I of 
even-numbered years following 2002. 

Section 1207 of the title 5 regulations requires school districts to provide the publisher of 
the HSEE with the following information for each pupil tested "for purposes of the 
analyses required pursuant to Education Code Section 60855:" · 

(1) date of birth, (2) grade level, (3) gender, (4) language fluency and home 
language, (5) special program participation, (6) participation in free or reduced 
priced meals, (7) enrolled in a school that qualifies for assistance under Title I of 
the Improving America's School Act of 1994, (8) testing accommodations, (9) 
handicapping condition or disability, (10) ethnicity, (11) district mobility, (12) 

· parent education, (13) post-high school plans. 

Claimant contends that providing information, as requested by the SPI and independent 
evaluators, is a new program or higher level of service. 

DOF commented that the information will be provided and collected as part of the testing 
process for the HSEE ·or is already provided through previously required data. collections, 
and that costs associated with the data collections unique to the HSEE will be covered by 
the amount provided in the budget. Claimant disputed the adequacy of funding, which is 
analyzed below under issue 3. · 

. _ Section 60855 does not expressly require school districts to do anything. It imposes 
evaluation requirements on the SPI and the entity conducting the HSEE evaluation, so 
staff finds it is not a new program or higher level of service. 

However, section 1207 of the title 5 regulations does impose reporting requirements on 
school districts. Therefore, staff finds that providing HSEE data to the SPI or 
independent evaluators or the publisher is a new program or higher level of service. 
Specifically, staff finds that providing the following information on each pupil tested to a 
publisher or the SPI or an independent evaluator constitutes a new program or higher 
level of service: 

( 1) date of birth, 
(2) grade level, 
(3) gender, 
( 4) language fluency and home language, 
(5) special program participation, 
(6) participation in free or reduced priced meals, 
(7) enrolled in a school that qualifies for assistance under Title 1 of the Improving 

America's School Act of 1994, 
(8) testing accommodations, 
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(9) handicapping condition or disability, 
(l 0) ethnicity, 

· (11) district mobility, 
(12) parent education, and 
(13) post-high school plans. 

I . 

Section 1225, subdivision (a) requires each school district to report to the CDE the 
number of examinations for each test cycle. 97 Subdivision (b} requires the district 
superintendent to certify the accuracy of the information submitted to CDE, and specifies 
that the report be filed with the SPI within ten (1 0) working days of completion of each 
test cycle in the school district. Prior law did not require districts to report the number of 
examinations or to certify the accuracy of information submitted to CDE. Ther.efore, 
staff finds that section 1225 constitutes a new program or higher level of service. 

Specifically, staff finds that reporting to the CDE the number of examinations for each 
test cycle within ten ( 1 0) working days of completion of each test cycle in the school 
district, and the district superintend!;lnt certifying the accuracy of this information 
submitted to CDE is a new program or higher level of service(§ 1225). 

Issue 2 Summary 

In summary, staff finds the following activities are new programs or higher levels of· 
service within the meaning of article XIII B, section 6: 

• Documentation of adequate notice: Maintaining documentation that the parent 
or guardian of each pupil received written notification of the HSEE. (Cal. Code 
Regs., tit. 5, § 1208.) 

• Determining English language skills: Determining whether English-learning 
pupils possess sufficient English language skills at the time of the HSEE to be 
assessed with the HSEE (§ 1217 .5); 

• HSEE administration: administration of the HSEE on SPI-designated dates to 
all pupils in grade 10 beginning in the 2001-02 school year, and subsequent 
administrations for students who do not pass until each section of the HSEE has 
been passed, and administration of the HSEE on SPI-designated dates to pupils in 
grade 9 only in the 2000-01 school year who wish to take the HSEE (Ed. Code, 
§ 60851, subd. (a).), except a teacher's time administering the HSEE is not a new 
program or higher level of service. Administration is limited to the following 
activities specified in the regulations: 

Training a test administrator either by a test site or district coordinator as provided 
in the test publisher's manual is a new program or higher level of service. (Cal. 
Code Regs., tit. 5, §§ 1200, subd. (g) & 1210, subd. (b)(3)). 

Accurately identifying eligible pupils who take the HSEE through the use of 
photo-identification, positive recognition by the test administrator, or some 
equivalent means of identification(§ 1203); 

97 Section 1225 was non-substantively amended in May 2003 to change the note. 
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Maintaining a record of all pupils who participate in each test cycle of the HSEE, 
includ41g!the date each section was offered, the name and grade level of each 
pupil who took each section, and whether each pupil passed or did not pass the 
section or sections of the HSEE taken(§ 1205); 

Maintaining in each pupil's pennanent record and entering in it prior to the 
subsequent test cycle the following: the date the pupil took each section of the 
HSEE, and whether or not the pupil passed each section of the HSEE (§ 1206); 

Designation by the district superintendent, on or before July 1 of each year, of a 
district employee as the HSEE district coordinator, and notifying the publisher of 
the HSEE of the identity and contact information of that individual(§ 1209); 

For the district coordinator and superintendent, within seven days of completion 
of the district testing, to certify to CDE that the district has ma]ntained the 
security and integrity of the exam, collected all data and information as required, 
and returned all test materials, answer documents, and other materials included as 
part of the HSEE in the manner required by tjle publisher(§ 1209); 

Designation annually by the district superintendent a HSEE test site coordinator 
for each test site (as defined) from among the employees of the school district 
who is to be available to the HSEE district coordinator to resolve issues that arise 
as a result of administration of the HSEE (§ 1210). 

Also, the HSEE district coordinator's duties98 1isted in section 1209 and theHSEE 
test site coordinator's duties99 1isted in section 1210 (except for a teacher's time in 
administering the HSEE during the school day); and 

98 These duties are: (I) responding to inquiries of the publisher, (2) determining district 
and school HSEE test material needs, (3) overseeing acquisition and distribution of the 
HSEE, (4) maintaining security over the HSEE using the procedwes in section 1211, (5) 
overseeing administration of the HSEE, (6) overseeing collection and return of test 
material and test data to the publisher, (7) assisting the publisher in resolving 
discrepancies in the test information and materials, (8) ensuring all exams and materials 
are received from school test sites no later than the close of the school day on the school 
day following administration of the HSEE, (9) ensuring all exams and materials received 
from school test sites have been placed in a secure district location by the end of the day 
following administration of those tests, (10) ensuring that all exams and materials are 
inventoried, packaged, and labeled in accordance with instructions from the publisher and 
ensuring the materials are ready for pick-up by the publisher no more than five working 
days following administration of either section in the district, (11) ensuring that the . 
HSEE and test materials are retained in a secure, locked location in the unopened boxes · 
in which they were received from the publisher from the time they are received in the 
district until the time of delivery to the test sites; ( 12) within seven days of completion of 
the district testing, certifying with the Superintendent to CDE that the district has 
maintained the security and integrity of the exam, collected all data and information as 
required, and returned all test materials, answer documents, and other materials included 
as part of the HSEE in the manner required by the publisher .. 
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Delivery of HSEE booklets to the school test site no more than two working days 
before the test is to be administered(§ 1212) are new programs or higher levels of 
service. 

• Test security/cheating: for HSEE test site coordinators to ensure that strict 
supervision is maintained over each pupil being administered the HSEE, both 
while in the testing room and during any breaks(§ 1211, subd. (a)); 

Limiting access to the HSEE to pupils taking it and employees responsible for its 
administration(§ 1211, subd. (b)); 

Having all HSEE district and test site coordinators sign the HSEE Test Security 
Agreement set forth in subdivision (d) of section 1211 of the title 5 regulations 
(§ 1211, subd. (c)); 

Abiding by the Test Security Agreement by limiting access-to persons in the 
district with a responsible, professional interest in the test's security. The 
Agreement also requires the coordinator to keep on file the names of persons 
having access to exam and test materials, and who are required to sign the HSEE 
Test Security Affidavit, and requires coordinators to keep the tests and test 
materials in a secure, locked location, limiting access to those responsible for test 
security, except on actual testing dates(§ 1211, subd. (d)); 

HSEE test site coordinators deliver the exams and test materials only to those 
actually administering the exam on the date of testing and only on execution of 
the HSEE Test Security Affidavit((§ 1211, subd. (e)); 

99 These duties are: (1) determining site examination and test material needs; (2) 
arranging for test administration at the site; (3) training the test administrator(s) as 
provided in the test publisher's manual; ( 4) completing the Test Security Agreement and 
Test Security Affidavit prior to the receipt oftest materials; (5) overseeing test security 
requirements, including collecting and filing all Test Security Affidavit forms from the 
test administrators and other site personnel involved with testing; {6) maintaining security 
over the examination and test data as required by section 1211; (7) overseeing the 
acquisition of exau¥nations from the school district and the distribution of examinations 

_to the test administrator(s); (8) overseeing the administration of the HSEE to eligible 
pupils ... at the test site; (9) overseeing the collection and return of all testing materials to 
the HSEE district coordinator no later than the close of the school day on the school day 
following _administration of the high school exit examination; (10) assisting the HSEE 
district coordinator and the test publisher in the resolution of any discrepancies between 
the number of examinations received from the HSEE district coordinator and the number 
of examinations collected for return to the HSEE district coordinator; ( 11) overseeing the 
collection of all pupil ... data as required to comply with sections 1204, 1205, and 1206 of 
the title 5 regulations; ( 12) within three (3) working days of completion of site testing, 
certifying with the principal to the HSEE district coordinator thatthe test site has 
maintained the security and integrity of the examination, collected all data and 
information as required, and returned all test materials, answer documents, and other 
materials included as part of the HSEE in the manner and as otherwise required by the 
publisher. 
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For persons with access to the HSEE (including test site ,coordinators and test 
administrators) to acknowledge the limited purpose of their access to the test by 
signing the HSEE Test Security Affidavit set forth in subdivision (g)(§ 1211, 
subd. (f)); 

HSEE district and test site coordinators contror of inventory and use of 
appropriate inventory control forms to monitor and track test inventory(§ 1211, 
subd. (h)); 

Being responsible for the security of the test materials delivered to the district 
·until the materials have been inventoried, accounted for, and delivered to the 
common or private carrier designated by the publisher(§ 1211, subd. (i)); 

Providing secure tranSportation within the district for test materials once they 
have been delivered to the district ( § 1211, subd. (j)); · 

And marking the test "invalid" and not scoring it for any pupil found to have 
cheated or assisted others in cheating, or who has compromised the security of the 
HSEE, and notifying each eligible pupil before administration of the HSEE of 
these consequences of cheating (§ 1220). 

• . Reporting data to the SPI: providing HSEE data to the SPI or independent 
evaluators or the publisher is a new program or higher level of service. 
Specifically, providing the following information on each pupil tested: (1) date of 
birth, (2) grade level, (3) gender, (4) language fluency and home language, (5) 
special program participation, (6) participation in free or reduced priced meals, 
(7) enrolled in a school that qualifies for assistance under Title 1 of the Improving 
America's School Act of 1994, (8) testing accommodations, {9) handicapping 
condition or disability, (10) ethnicity, (11) district mobility, {12) parent education, 
(13) post-high school plans. (§ 1207); and reporting to the CDE the number of 
examinations for each test cycle within ten (1 0) working days of completion of 
each test cycle in the school district, and for the district superintendent to certify 
the accuracy of this information submitted to CDE (§ 1225) are new programs or 
higher levels of service. 

Staff also finds that all other test claim legislation is either not mandated, not a program, 
or not a new program or higher level of service. 

Issue 3: Does the test claim legislation impose "costs mandated by the state" 
within the meaning of Government Code sections 17514 and 17556? 

In order for the activities listed above to impose a reimbursable, state mandated program 
under article XIII B, section 6 of the California Constitution, two criteria must apply. 
First, the activities must impose costs mandated by the state. 100 Second, no statutory 

· exceptions as listed in Government Code section 17556 can apply. Government Code 
section 17 514 defines "costs mandated by the state" as follows: 

100 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 835; Government Code section 
17514. 
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... any increased costs which a local agency or school district is required to 
incur after July I, 1980, as a result of any statute enacted on or after 
January 1, 1975, or any executive order implementing any statute enacted 
on or after January 1, 1975, which mandates a new program or higher 
level of service of an existing program within the meaning of Section 6 of 
Article XIII B of the California Constitution. 

Claimant submitted a declaration in support of the contention that the test claim 
legislation results in increased costs for school districts. The Superintendent of the 
Trinity Union High School District declared on January 24, 2001, that the Superintendent 
is infonned and believes that prior to enactment of the test claim legislation, the Trinity 
Union High School Dis~·ict was not required to engage in the test claim activities. The 
claimant estimated it has incurred, or will incur, costs significantly in excess of $200. 101 

Costs mandated by the federal government: Government Code section 17556, 
subdivision (c), precludes reimbursement for a 'local agency or school district if the test 
claim statute "implemented a federal law or regulation and resulted in costs mandated by 
the federal government, unless the statute or executive order mandates costs which 
exceed the mandate .... " Government Code section 17513 defines "costs mandated by the 
federal government" as: 

[A)ny increased costs incurred by a local agency or school district after 
January I, 1973, in order to comply with the requirements of a federal 
statute or regulation. "Costs mandated by the federal government" 
includes costs resulting from enactmen.t of a state law or regulation 
where failure to enact that law or regulation to ineet specific federal 
program or service requirements would result in substantial monetary 
penalties or loss of funds to' public or private persons in the state. "Costs 
mandated by the federal government" does not include costs which are 
specifically reimbursed or funded by the federal or state government or 
programs or services which may be implemented at the option ofthe 
state, local agency, or school district. 

As mentioned in the background, NCLB is a federal statute that, among other things, 
requires statewide annual assessments. As to NCLB and its predecessor, the Improving 
America's Schools Act ofl994, ("IASA") (Pub. Law I 03-82), staff fmds that 
Government Code section 17556, subdivision (c) does not apply to this test claim. There 
is no evidence in the test claim statute, legislative history or record that the test claim 
statute was enacted to implement NCLB. In fact, the NCLB was enacted in' 2001, after 
the HSEE enactment in 2000. 

Even though NCLB requires annual assessments in math, reading, and by 2007-08,. · 
science (20 U.S.C. § 6311 (b)(3))(A)), and assessments of English proficiency (20 U.S.C. 

101 Declaration of Bob Lowden, Superintendent, Trinity Union High School District, 
January 24, 2001. The current statutory .standard is $1000 (Gov. Code, § 17564). 
Claimant estimated it would incur costs of more than $1000 in its March 13, 2003 
declaration submitted with the test claim amendment. 
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§ 6311 (b)(7)), they are not costs mandated by the federal government because the HSEE 
statute required those activities first and not to implement NCLB. · 

IASA, which predated the HSEE, also required assessments in math and reading (former 
20 U.S.C. § 6311 (b)(3)) and also required assessments of English proficiency (former 
20 U.S.C. § 6311 (b)(3)(F)(iii) & (b)(5)). As with NCLB, there is no evidence in the test 
claim statute, legislative history or record that the test claim statute was enacted to 
implement IASA. 

Furthermore, neither NCLB nor IASA constitute costs mandated by the federal 
government because their applicable requirements are merely conditions on federal 
funding that neither states nor school districts are required to accept. California is not 
required to participate in the federal grant programs ofNCLB (summarized above under 
background) or IASA (former 20 U.S.C. § 6311 (a)( I)}. Therefore, even though an 
administration of the HSEE is used to comply with NCLB 's assessment progr~, such 
as calculating the Academic Performance Index for state accountability purposes and 
Adequate Yearly Progress,102 NCLB is not a federal mandate. 

And finally, both NCLB (20 U.S.C. §§ 6575, 7371) and IASA (former 20 U.s.c: § 6311 
(f)) state they are not federal mandates "to direct, or control a State ... or school's specific 
instructional content, academic achievement standards and assessments, curriculum, or 
program of instruction." (20 U.S.C. § 6575.) 

Therefore, staff finds that Government Code section 17556, subdivision (c) does not 
apply to this test claim because the test claim legislation does not impose costs mandated 
by the federal government. 

Adequacy of funding: Government Code section 17556, subdivision (e), precludes 
reimbursement for a local agency or school district if: 

[t]he statute or executive order provides for offsettings savings to local agencies 
or school districts which result in no net costs to the local agencies or school 
districts, or includes additional revenue that was specifically intended to fund 
the costs of the state mandate in an amount sufficient to fund the cost of the state 
mandate. [Emphasis added.) 

The issue is whether there is adequate additional revenue sufficient to fund the mandate. 
The test claim legislation includes the following: 

Funding for the administration of the exit examination shall be provided for in the 
annual Budget Act. The Superintendent of Public Instruction shall apportion 
funds appropriated for this purpose to enable school districts to meet the 
requirements of subdivisions (a), (b), and (c). The State Board of Education shall 
establish the amount of funding to be apportioned per test administered, based on 
a review of the cost per test. 103 

. 

102 <http://www.cde.ca.gov/statetests/cahseelbackground/info.html> [as of February 2, 
2004]. e 103 Education Code section 60851, as added by Statutes 1999x, chapter 1. 
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Section 1225, subdivision (c) of the title 5 regulations states that the amount of funding to 
be apportioned to the district for the HSEE as follows: 

The amount of funding ... shall be equal to the product of the amount per 
administration established by the State Board of Education to enable school 
districts to meet the requirements of subdivisions (a), (b} and (c) of Education 
Code section 60851 times the number of tests administered to pupils ... in the 
school district as determined by the certification of the school district 
superintendent pursuant to subdivision (b). 

The 2003-04 state budget (Stats. 2003, ch. 157) appropriates $18,267,000 local assistance 
for the HSEE (Item 6110-113-0001, Schedule (5)), and from the federal trust fund, $1.1 
million (Item 6110-1 13-0890, Schedule (3)), and another $1.8 million for exam 
workbooks (Item 6110-1 13-0890, Schedule (7)). The 2002-2003 budget (Stats. 2002, ch. 
379) appropriated $18,267,000 local assistance for the HSEE (Item 6110-113-0001, 
Schedule (6)). The 2001-2002 budget (Stats. 2001, ch. 106) appropriated $14,474,000 
local assistance for the HSEE (Item 6110-113-0001, Schedule (6)). The 2000-2001 
budget (Stats. 2000, ch. 52) appropriated $15.4 million for local administration of the 
HSEE (Item 6110-113-0001, Schedule (f)). 

The state budgets for the past three years also state that the SBE shall annually establish 
the amount of funding apportioned to districts, and that the amount per test shall not be 
valid without the approval ofDOF. 104 

.. 

DOF argues that the activities in the test claim are fully funded in the budget. DOF's 
assertions, as stated above, are not supported by "documentary evidence .. : authenticated 
by declarations under ~enalty of perjury signed by persons who are authorized and· 
competent to do so."10 Staff relies on the law and the record as presented. 

Claimant refutes DOF's assertion. The CDE issued the California High School Exit 
Examination Apportionment Forms 106 to all district and county superintendents, stating 
that each school district will receive $3 per pupil tested (not per subject tested) regardless 
of whether the pupil took one or both portions of the HSEE. Claimant argues that this 
amount is insufficient to cover the costs of test administration. 

Supporting claimant's position is a report analyzing the 1999-2000 state budget in which 
the Legislative Analyst's Office stated that other states that have implemented high 
school exit exams incur costs ranging from $5 to $20 per student each time the exam is 

104 This is in the 2003-2004 state budget (in Item 6110~113-0001, Schedule (5), Provision 
7), the 2002-2003 state budget (in (Item 6110-113-0001, Schedule (6), Provision 9) and 
the 2001-2002 state budget (in Item 6110-113-0001, Schedule ( 6), Provision 1 0). 

105 California Code of Regulations, title 2, section 1183.02, subdivision (c)(l). 

106 The 2002-2003 Apportionment Form is on the California Department of Education's 
website: <http://www .cde.ca.gov/statetests/cahsee/admin/apportionrnent/appinfo.pdf> [as 
of February 2, 2004]. 
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-- administered. 107 The record, however, is silent as to how the HSEE otherwise compares 
with other states' high school exit examinations, and other states' eligible costs. 

The SBE apportioned $3 per test administration, which was approved by DOF. There is 
a rebuttable presumption that in doing so, both the SBE and DOF have officially 
performed their duties, 108 and have done so correctly. 109 Therefore, the claimant must 
rebut both presumptions by showing the nonexistence of the presumed fact: 110 the 
sufficiency ofHSEE funding apportioned to school districts. 

Claimant submitted three declarations in support of its claim. The first, from claimant 
Trinity Union High School District, 111 alleges $3 78 in test appropriation (revenue) but. 
$895 in costs incurred, (stating it is a partial list of costs) as follows: 

$527 Superintendent/principal one-day training, 11 ~ 
$96 Employee time to open and check exam material boxes, and box and 

return materials 
$272 The test site coordinator/school counselor to coordinate exit exam 

activities. 
$895 Sample of costs incurred 
$378 Estimated Appropriation (126 students at $3 each) 
$51} Costs in excess of appropriation 1 

!J ("reimbursable costs" in declaration) 

The second declaration, from the Burbank Unified School District, 114 also partially 
itemizes costs as follows: 

107 Legislative Analyst's Office, Report to Joint Legislative Budget Committee, analysis 
of the 1999-2000 Budget Bill. <http://lao.ca.gov/analysis_1999/educationl 

· education_depts2_anl99.htm1#_1_29> [as of February 2, 2004). 
108 Evidence Code section 664. 
109 Taxara v. Gutierrez, 114 Cal. App. 4th 945, 949. 
110 Evidence Code section 606. 
111 Declaration of Bob Lowden, Superintendent of Trinity Union High School District, 
June 11, 2001. 
112 This activity may not be eligible for reimbursement depending on the Principal's 
capacity as to the HSEE. As discussed above, ''Test administrators" are to be trained 
(Cal. Code. Regs., tit. 5, § 1200, subd. (g)), and wrest site coordinators" train the test 
administrators (Cal. Code Regs., tit. 5, § 1210, subd. (b)(3)). Section 1200, subdivision 
(g) implies that "District Coordinators" may also train test administrators. 
113 Under Government Code section 17564, claimant would need to incur $1000 in costs 
for reimbursement by the State Controller's Office. Claimant alleged costs of"more 
than $1000" in its March 13, 2003 declaration submitted with the test claim amendment. 
114 Declaration of Dr. Caroline i<.. Brumm, Coordinator Student and Program Evaluation, 
Burbank Unified School District, June 8, 2001. 
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$2,150 District training costs, 11 ~ broken down as follows: Administrations 
$600, Site Test Coordinators, $900, District Test Coordinator $300, Pre-
Identification of Students $350 

$1,150 . Care for Exam materials, broken down as follows: receiving $100, 
shipping $250, distribution $200, retrieval $250, accounting $350 · 

$3,350 Test coordinator/School counselor, broken down as follows: 
distribution $600, scheduling- students/teachers $500, 
retrievaVaccounting/administration/ $750, Teacher coverage $1500 

$6,650 Sample of Costs incurred 

$3,969 Estimated appropriation (1323 students at $3 each) 
$2,681 Costs in excess of appropriation ("reimbursable costs" in declaration) 

Claimant submitted a third declaration from Del Norte Unified School District116 that 
partiaJly itemizes costs as follows: 

$3,621.08 District Training Costs, not broken down, but listed as: training staff, 111 

demographics, printing, in-service time 

$380.39 Care for Exam Materials, clerical assistance to prep and care for exam 
materials 

$3,308.44 Test Coordinator/School Counselor, In-service time, training, 11 ~ 
implementation · 

$7,309.91 Sample of Costs incurred 

$1,131.00 Estimated appropriation (1,323 pupils at $3 each) 

$6,178.91 Costs in excess of appropriation ("reimbursable costs" in declaration) 

The Commission must base its findings on substantial evidence in the record. 119 

... [ S)ubstantial evidence has been defined in two ways: first, as evidence 
of ponderable legal significance ... reasonable in nature, credible, and of 
solid value [citation]; and second, as relevant evidence that a reasonable 
mind might accept as adequate to support a conclusion. 120 

The Commission's finding must be supported by 

115 These activities may or may not be eligible for reimbursement (footnote 112, ante). 
116 Declaration from Doug Stark, Assistant Superintendent, Del Norte Unified School· 
District, June 6, 2001. 
117 These activities may or may not be eligible for reimbursement (footnote 112, ante). 
118 Ibid. 
119 Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal. 
3d 506, 515. Government Code section 17559, subdivision (b). . 

. lh 
120 Desmond v. County of Contra Costa (1993) 21 Cal. App. 4 330, 335. 

290 



... all relevant evidence in the entire record, considering both the evidence 
that supports the administrative decision and the evidence against it, in . 
order to determine whether or not the agency dedsion is supported by 
"substantial evidence."121 

. 

The administrative record, including claimant's declarations, does not rebut the 
presumption that $3 per student is sufficient to cover the costs. of the HSEE. 

Claimant's cost argument is based on three school district declarations, none of which is 
sufficient to rebut the presumptions from DOF and SBE that $3 per administration is 
sufficient to fund the HSEE. 

The first declaration, from Trinity Union High School District, alleges $517 in costs in 
excess of appropriation. But Trinity's costs would need to exceed $1000 in excess ?f 
appropriation to be eligible to file a reimbursement claim under Government Code 
section 17564. Moreover, Trinity alleged $527 in Superintendent/principal one-day 
training that may not be reimbursable unless the Superintendent/principal was acting as a 
test administrator (who is trained according to Cal. Code Regs., tit. 5, § 1200, subd. (g)) or 
a test site coordinator (who trains the test administrator according to CaL Code Regs., tit. 
5, § 1210, subd. (b)(3)). It is unlmown whether the training cost allegation represents the 
employee's time, cost of training, or both. If the Superintendent/principal training cost is 
removed from Trinity's declaration, its alleged costs do not exceed its appropriation. 

The second declaration from Burbank Unified School District alleges ineligible costs 
such as training for the District Test Coordinator ($300) and Teacher coverage ($1500). 
It also includes costs that would not be reimbursable unless determined so under 
parameters and guidelines, such as training in Pre-identification of Students ($3 50), and 
scheduling students/teachers'($500). If these alleged costs ($2,650) are subtracted from 
Burbank's alleged costs ($6650), the remaining $4000 is only $31 in excess of its 
estimated appropriation ($3,969). This is far below the $1000 in costs needed to file a 
reimbursement claim under Government Code section 17564. 

The third declaration, from the Del Norte Unified School District, lacks specificity to 
determine whether or not the categories of activities alleged would be eligible for 
reimbursement. For example, it is unknown whether alleged costs for "training staff' 
"demographics" "printing" and "in-service time" would be eligible for reimbursement 
because those labels do not sufficiently describe activities. Equally ambiguous are Del 
Norte's allegations of Test Coordinator/School Counselor in-service time, training, and 
implementation. 

Therefore, based on evidence in the administrative record, staff finds that claimant has 
not rebutted the presumption that the HSEE funding apportioned to school districts is 
sufficient to cover the costs ofHSEE administration. 

Conclusion 

Staff finds that the test claim legislation does not impose a reimbursable state-mandated 
program on school districts within the meaning of article Xlll B, section 6 of the 
California Constitution and Government Code section 17 514. Specifically, staff finds 

121 Ibid. 

291 



that the test claim legislation does not impose costs mandated by the state because, as 
stated in Government Code section 17556, subdivision (e): 

The statute or executive order provides for offsetting savings to ... 
school districts which result in no net costs to the ... school districts, 
or includes additional revenue that was specifically intended to fund 
the costs of the state mandate in an amount sufficient to fund the cost 
of the state mandate. 

Recommendation 

Staff recommends that the Commission deny the test claim. 
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Code section 

Education Code 
section 60850, 
subd (a) 

Education Code 
section 60850, 
subd (b) 

Education Code 
section 60850, 
subd {c) 

Education Code 
section 60850, 
subd (d) 

Education Code 
section 60850 
subd. (e)(l) 

Education Code 
section 60850 
subd. (e)(2) 

Education Code 
section 60850 
subd. (e)(3)&(4) 

Education Code 
section 60850, 
subd (f) 

Education Code 
section 60850, 
subd (g) 

High School Exit Exam Test Claim (00-TC-07) 
Summary 

Summary Subject to New Program or 
Article XIII B? Higher Level of 

Service 

Requires Supt. of No. SPI activity. 
Public Instruction (SPI) 
to develop HSEE 

Requires SPI, with No. SPI activity. 
approval of SBE, to 
establish a HSEE 
Standards Panel 

Requires SPI to ensure No evidence of 
the HSEE is field school dist. 
tested activity, and 

statute doesn't 
mandate. 

Requires SPI to submit No. SPI activity. 
HSEE to the Statewide 
Pupil Assessment 
Review Panel to 
review the HSEE 

Prohibits administering No, just a 
HSEE without prohibition, and 
adequate notice (see found to be 
(f)( I)) reimbursable in 

the Annual 
Parent 
Notification 
claim 99-TC-09 
& 00-TC-12. 

Requires HSEE to No. SPI activity. 
comply with Federal 
Antidiscrimination law 

Requires HSEE to have No. Does not 
instructional and require district 
curricular validity and activity. 
be scored as a criterion 
referenced exam 

Defines terms, No. Found to be 
including "adequate a mandate in 
notice" (see (e)(l )). Annual Parent 

Notification 
claim 99-TC-09 
&00-TC-12. 

Requires exam to be No. Federal 
offered to individuals mandate. 
w/exceptionalneeds 
(i.e. disabled _jll,lj)jls}. 

. 
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Costs 
Mandated by 
the State? 



and w/accommodations 

Education Code Allows school districts 
section 60850, • · to require addiiional 
subd (h) exit exams as condition 

for graduation 

Education Code Administer HSEE 
section 60851 (a)-
(c) 

Education Code HSEE results 
section 60851 (d) 

Education Code Supplemental 
section 60851 (e) instruction 

Education Code Supplemental 
section 60853 (a) instruction, identifying 

resources. 

Education Code Restructuring academic 
section 60853 offerings. 
(b)&(c) 

Education Code Reporting data to SPI. 
section 60855 

Title 5, § 1200 Definitions 

Title 5, § 1203 Pupil Identification 

Title 5, § 1204 Offer HSEE to grade 
10 

Title 5, § 1205 Documentation/record 
keeping 

Title 5, § 1206 Maintaining pupil 
information 

Title 5, § 1207 Pupil data reporting 

Title 5, § 1208 Maintain 
documentation of 
notice 

Title 5, § 1209 HSEE District 
coordination 

Title 5, § 1210 HSEE Test Site 
coordination 

No. Does not 
require an 
activity. 

No. Does not 
require district 
activity. 

Proctors in subd. 
{h) not mandated . 
- no activity 
required. 
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00-TC-06 HSEE summary chart 
p.2 

Yes, new activity. No. 

No evidence 
district provides 
results. 

No. Just requires 
reallocation of 
existing resources. 

No. Just requires 
reallocation of 
existing resources. 

No. 

Test administrator 
IIiust be trained 
(sub d. (g)), but 
teacher time not 
reimbursable. 
District and test 
site coordinators 
train others. 

Yes, new activity. No. 

No, merely 
specifies timing. 

Yes, new activity. No. 

Yes, new activity. No. 

Yes, new activity No. 

Yes, new activity. No. 

Yes, new activities. No. 

Yes, new activities. No. 



Title 5, § 1211 HSEE Security 
(agreement & affidavit) . 

Title5,§1212 Test delivery 

Title 5, § 1215 Additional time to 
complete HSEE 

Title 5, § 1216 Allowable 
accommodations for 
disabled or English-
Ieamer pupils 

Title 5, § 1217(a)- Accommodations and 
(c) modifications 

Title 5, § 1217 (d) Authorizes a school 
district to request an 
accommodation from 
theCDE 

Titl.e 5, § 1217.5 English language 
learners 

Title 5, § 1218 Section 1218 
authorizes the school 
district to request 
accommodations from 
CDE 

Title 5, § 1219 Requires district to 
ensure all test 
responses are 
independent work of 
pupil, prohibits 
assistance to pupils or 
leadirig pupil to a 
response 

Title 5, § 1219.5 Invalidation of test 
scores 

Title 5, § 1220 Invalidate test for. 
cheating 

Title 5, § 1225 Apportionment 
reportirig to CDE. 

No. Federal 
mandate. 

No. Federal 
mandate. 

No. Pennissive-
not mandated. 

No. Pennissive -
not mandated. 

No. Prohibits a 
district activity. 

No. Prohibita 
district activity. 
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00-TC-06 HSEE summaiy chart 
p.3 

Yes. No. 

Yes, new activity. No. 

No. 

Yes. Determine if No. 
English-learner 
pupil has sufficient 
English language 
skills to be 
assessed w/HSEE 

Yes. No. 

Yes, new activity No. 



Title 5. EDUCATION 

2 Division 1. State Department of Education 

3 Chapter 2. Pupils 

4 Subchapter 6. California High School Exit Examination 

5 Article 1. General 

6 § 1200. Definitions. 

7 For the purposes of the high school exit examination, the following definitions shall apply: 

8 (a) "Section," "portion," and "part(s)" of the examination shall refer to either the 

9 English/language arts section of the high school exit examination or the mathematics section of the 

I 0 high school exit examination. 

11 (b) An "administration'' means an eligible pupil's or eligible adult student's taking both the 

12 English/language arts and mathematics sections of the high school exit examination or either section 

13 during a test cycle. 

14 (c) "Test cycle" means one of the opportunities provided each year by the Superintendent of 

15 Public Instruction for an eligible pupil or eligible adult student to take the high school exit 

16 examination. 

17 · (d) "Grade level" for the purposes of the high school exit e~ation means the grade assigned 

18 to the pupil by the school district. 

19 (e) "Eligible pupil" means one who is enrolled in a California public school in any of grades 9; 

20 10, 11, or 12 who has not passed either the English/language arts section or the mathematics section 

21 of the high school exit examination. 

22 (f) "Eligible adult student" is a person who is emolled in an adult school operated by a school 

23 district and who bas not passed either the English/language arts section or the mathematics section of 

24 the high school exit examination. This term does not include pupils who are concurrently emolled in 

25 high school and adult school. 

26 (g) "Test administrator" means a certificated employee of a school district or a person assigned 

27 by a nonpublic school to implement a student's Individualized Education Program (ffiP) who bas 

28 received training in the administration of the high school exit examination from the high school exit 

29 examination district or test site coordinator. 

3 0 (h) "Test proctor" is an employee of a school district who bas received training specifically 

3 1 designed to prepare him or her to assist the test administrator in administration of the high school exit 
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1 examination. 

- (i) "School districts" includes school districts, county offices of education, and any charter 

3 school that does not elect to be part of the school district or county office of education that granted 

4 the charter. 

5 NOTE: Authority Cited: Section 33031, Education Code. Reference: Sections 52504, 60850 and 

6 60851, Education Code. 

7 Article 2. Administration 

8 § 1204. Grade 10 Census, 

9 

10 

11 

12 

13 

14 

15 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Baoa pepil ia greele 10 shell telte f:Be lldgh seheel eRit emun only et f:Be ~riag aamia:istratiea. 

Each school district must first offer the exam to each pupil in grade I 0 only at the spring 

administration (March or May). If a pupil is absent at the spring administration, the school district 

must offer a make-up test at the next test date designated by the Superintendent of Public Instruction 

or on the next designated test date selected by the school district. 

NOTE: Authority cited: Section 33031, Education Code. Reference: Section 6085lfb1, Education 

Code. 

§ 1209. High School Exit Examination District Coordinator. 

(a) On or before July 1 of each school year, the superintendent of each school district shall 

designate from among the employees of the school district a high school exit examination district 

coordinator. The superintendent shall notify the publisher ofthe high school exit examination of the 

identity and contact information for the high school exit examination district coordinator. The high 

school exit examination district coordinator, or the school district superintendent or his or her 

designee, shall be available throughout the year and shall serve as the liaison between the school 

district and the California Department of Education for all matters related to the high school exit 

examination. 

(b) The high school exit examination district coordinator~s responsibilities shall include, but not 

be limited to, the following: 

(1) Responding to correspondence and inquiries from the publisher in a timely manner and as 

provided in the publisher's instructions. 

(2) Determining school district and individual school examination and test material needs in 

conjunction with the test publisher. 

(3) Overseeing the acquisition and distribution of examinations and test materials to individual · 
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schools and sites. 

2 ( 4) Maintaining security over the high school exit examination and test data using the procedure 

3 set forth in Section 1211. The high school exit examination district coordinator shall sign the Test 

4 Security Agreement set forth in Section 1211 prior to receipt of the test materials. 

5 (5) Overseeing the administration of the high school exit examination to eligible pupils or adult 

6 students. in accordance with the manuals or other instructions provided by the test publisher for 

7 administering and returning the test. 

8 ( 6) Overseeing the collection and return of all test materials and test data to the publisher within 

9 any required time periods. 

I 0 (7) Assisting the test publisher in the resolution of any discrepancies in the test information and 

II materials. 

12 (8) Ensuring that all examinations and test materials are received from school test sites within the 

13 school district no later than the close .of the school day on the school day following administration of 

14 the high school exit examination. 

15 (9) Ensuring that all examinations and test materials received from school test sites within the 

16 school district have been placed in a secure school district location by the end of the day following 

17 the administration of those tests. 

18 ( 1 0) Ensuring that all test materials are inventoried, packaged, and labeled in accordance with 

19 instructions from the publisher. The test materials shall be ready for pick-up by the publisher at a 

20 designated location in the school district no more than five (5) working days following administration 

21 of the English/language arts or the mathematics section in the school district. 

22 (I 1) Ensuring that the high school exit examinations and test materials are retained in a secure, 

23 locked location, in the unopened boxes in which they were received from the test publisher, from the 

24 time they are received in the school district until the time they are delivered to the test sites. 

25 (c) Within seven (7) working days of completion of school district testing, the superintendent and 

26 the high school exit examination district coordinator shall certify to the California Department of 

27 Education that the school district bas maintained the security and integrity of the examination, 

28 collected all data and information as required, and returned all test materials, answer documents, and 

29 other materials included as part of the high school exit examination in the manner and as otherwise 

30 required by the publisher. 

31 NOTE: Authority cited: Section 3 3031, Education Code. Reference: Section 60851 ~. Education 
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Code. 

§ 1211. Test Security. 

(a) High school exit examination test site coordinators shall ensure that strict supervision is 

maintained over each pupil or adult student who is being administered the high school exit 

examination both while the pupil or adult student is in the room in which the test is being 

administered and during any period in which the pupil or adult student is, for any purpose, granted a 

break from testing. 

(b) Access to the high school exit examination materials is limited to PU:Pils taking the 

examination for the purpose of graduation from high school and adult students taking th~ 

examination for the purpose of obtaining a diploma of graduation. aBEl employees of a school district 

directly responsible for administration of the examination, and persons assigned by a nonpublic 

school to implement students' IEPs. 

, . _(c) All high school exit examination district and test site coordinators shall sign the California 

_High School Exit Examination Test Security Agreement set forth in subdivision (d). 

(d) The California High School Exit Examination Test Security. Agreement shall be as follows: 

CALIFORNIA HIGH SCHOOL EXIT EXAMINATION 

TEST SECURITY AGREEMENT 

( 1) The coordinator will take all necessary precautions to safeguard all tests and test materials by 

limiting access to persons within the school district with a responsible, professional interest in the 

test' s security. 

(2) The coordinator will keep on file the names of persons having access to examinations and test 

materials. All persons having access to the materials shall be required by the coordinator to sign the 

California High School Exit Examination Test Security Affidavit that will be kept on i;ile in the 

school district office. 

(3) The coordinator will keep the tests and test materials in a secure, locked location, limiting 

access to only those persons responsible for test security, except on actual testing dates as provided in 

California Code of Regulations, Title 5, Division 1, Chapter 2, Subchapter 6. 

By signing my name to this document, I am assuring that I, and anyone having access to the test 

materials will abide by the above conditions. 

By: -----------------------------------

Title:--------------------
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School District:-----------------

2 Date:----------------~---
3 {e) Each high school exit examination test site coordinator shall deliver the examinations and test 

4 materials only to those persons actually administering the high school exit examination on the date of 

5 testing and only upon execution of the California High School Exit Examination Test Security 

6 Affidavit set forth in subdivision (g). 

7 {f) All persons having access to the California High School Exit Examination, including but not 

8 limited to the high school exit examination test site coordinator, test administrators, asEl test proctors~ 

9 and persons assigned by a nonpublic school to implement students' IEPs, shall acknowledge the 

1 0 limited piupose of their access to the test by signing the California High School Exit Examination 

11 Test Security Affidavit set forth in subdivision (g). 

12 (g) The California High School Exit Examination Test Security Affidavit shall be as follows: 

13 88Hlflletee ey eaeb test alinl:iftist:Fater aBel test praetor: 

14 CALIFORNIA IDGH SCHOOL EXIT EXAMINATION 

15 TEST SECURITY AFFIDAVIT 

16 · I acknowledge that I will have access to the high school exit examination for the purpose of 

17 administering the test. I understand that these materials are highly secure, and it is my professional 

18 responsibility to protect their security as follows: 

19 ( l} I will not divulge the contents of the test to any other person. 

20 (2) I will not copy any part of the test or test materials. 

21 (3) I will keep the test secure until the test is actually distributed to pupils. 

22 (4) I will limit access to the test and test materials by test examinees t6 the actual testing periods. 

23 (5) I will not permit pupils or adult students to remove test materials from the room where testing 

24 takes place. 

25 (6) I will not disclose, or allow to be disclosed, the contents of, or the scoring keys to, the test 

26 instrument. 

27 (7) I will return all test materials to the designated high school exit examination test site 

28 coordinator upon completion of the test. 

29 (8) I will not interfere with the independent work of any pupil or adult student trueing the 

30 examination and I will not compromise the security of the test by means including, but not limited to: 

31 (A) Providing eligible pupils or adult students with access to test questions prior to testing. e 
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(B) Copying, reproducing, transmitting, distributing or using in any manner inconsistent with test 

· security all or any portion of any secure high school exit examination test booklet or document. 

(C) Coaching eligible pupils or adult students .during testing or altering or interfering with the 

pupil's or adult student's responses in any way. 

· (D) Making answer keys available to pupils or adult students. 

(E) Failing to follow security rules for distribution and return of secure tests as directed, or failing 

to account for all secure test materials before, during, and after testing. 

(F) Failing to follow test administration directions specified in test administration manuals. 

(G) Participating in, directing, aiding, counseling, assisting in, or encouraging any of the acts 

prohibited in this section. 

Signed:-------------------
Print Name: __________________________________ __ 

Position: -----------------------------------

School:__,,------------------

School District: ------------------------

Date: ________ ~-------------------------
(h) To maintain the s~curity of the high school exit examination, all high school exit examination 

district and test site coordinators are responsible for inventory control and shall use appropriate 

inventory control forms to monitor and track test inventory. 

(i) The security of the test materials that have been duly delivered to the school district is the sole 

responsibility of the school district until all test materials have been inventoried, accounted for, and 

delivered to the common or private carrier designated by the publisher. 

U) Once materials have been duly delivered to the school district, S§.ecure transportation of the 

test materials within a school district (including to non-public schools, (for students placed through 

the IEP process), court and community schools, and home and hospital care) is the.responsibility of 

the school district onee nlaterials have been Ellily aeli·rereel to the seaool aisl:riot. 

(k) No test may be administered in a private home or location except by a test administrator as 

defined in section 1200 (g) who signs a security affidavit. No test shall be administered to a pupil by 

the parent or guardian of that pupil. This ·subdivision does not prevent classroom aides from assisting 

in the administration of the test under the supervision of a credentialed school district employee 

provided that the classroom aide does not assist his or her own child and that the classroom aide signs 
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1 a security affidavit. 

2 NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60850 and 6085lfej, . 

3 Education Code, 

4 § 1212. Test Site Delivery. 

5 School districts shall deliver the booklets oontaining the BeglisbA!iftgloiage arts seotiene effor the 

6 high school exit examination to the school test site no more than two working days before that seotion 

7 the test is to be administered~ anel shall elel:i•ler the booklets oemai:B:ing the mathematios seotien of the 

8 OJ£an1iaatiea to the soheel test site ae mere than tvie werleiRg ela;·e before that seetien is to be 

9 administered. 

10 NOTE: Authority cited: Section 33031, Education Code. Reference: Section 6085l(ej, Education 

11 Code. 

12 Article 3. Accommodations/Modifications 

13 § 1215. Timing/Scheduling. 

14 All pupils and adult students may have additional time to complete the examination, within the 

15 limits imposed by test security as provided in Section 1211. 

16 NOTE: Authority cited: Section 33031, Education Code. Reference: Section 6085ltej, Education 

17 Code. 

18 § 1216. Allowable Accommodations for Pupils or Adult Students with Disabilities, or for 

19 English Learners. 

20 The purpose of the high school exit examination is to assure that pupils and adult students who 

21 graduate from high school have demonstrated in English the skills, knowledge and abilities embodied 

22 in the state standards in English language arts and mathematics selected for the high school exit 

23 · examination. To assure that the high school exit examination is a valid meaSure of each pupil's or 

24 adult student's skills, knowledge and abilities in relationship to these standards, accommodations will 

25 be allowed that are necessary and appropriate to afford access to the test, consistent with federal law, 

26 so long as the accommodations do not fundamentally alter what the examination is designed to 

27 measure. 

28 NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60850Egj, Education 

29 Code. 

30 

31 
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§ 1211: Pupils er ! .. llult Stulleats v.'ith I>isal!ilities. Accommodations and Modifications 

(a) Where necessary to access the test, pupils or adult students with disabilities shall take the high 

school exit examination with those accommodations that are necessary and appropriate to address the 

pupil's or adult student's identified disability(ies) and that have been approved by their individualized 

education program teams or 504 plan teams, including but not limited to those accommodations that 

the pupil or adult student has regularly used during instruction and classroom assessments, provided 

that such accommodations do not fundamentally alter what the test measures. Approved 

accommodations for the high school exit examination must be reflected in the pupil's or adult 

student's individualized education program or 504 plan. 

(b) Accommodations that do not fundamentally alter what the test measures include, but may not 

be limited to: 

(1) Presentation accommodations: Large pririt versions; test items enlarged through mechanical or 

electronic means; Braille transcriptions provided by the test publisher or a designee; markers, masks, 

or other-rr1eans to maintain visual attention to the test or test items; reduced numbers of items per 

page; audio presentation on the math portion of the test, provided that an audio presentation is the 

pupil's or adult student's only means of accessing written material. 

(2) Response accommodations: 

(A) Verbal, written, or signed responses; responses made with mechanical or electronic assistance 

as long as the mechanical or electronic device is used solely to record the pupil's or adult student's 

response. If a person is required to transcribe the pupil's or adult student's responses to the format 

required by the examination, the transcriber shall be an employee of the school district who has 

signed the Test Security Affidavit. 

(B) Assistive devices and technologies that are regularly used during testing provided that no 

technology or assistive device may be used that fundamentally alters what the test measures. 

(3) Scheduling accommodations: More frequent breaks during the regularly scheduled test 

session; multiple sessions, provided that a pupil or adult student does not have access to test items 

that will be presented in a future session or sessions. 

(4) Setting accommodations: Special or adaptive furniture; special lighting or acoustics; an 

individual carrel or study enclosure; a separate room provided that the pupil or adult student is 

directly supervised by school personnel who have signed the Test Security Affidavit. 
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I (c) The following are modifications aeeemmedationB are aet allo·.veel because they ha:r,re eeea 

2 detemliae.el to fundamentally alter what the test measures: 

3 ( 1) Calculators on the math portion of the test. 

4 (2) Audio or oral presentation of the English/language arts portion of the test. 

5 (d) If the pupil's or adult student's individualized education program team or 504 plan team 

6 proposes an accommodation for use on the high school exit examination that is not included 

7 subdivision (b), the school district may submit a request for accommodation pursuant to Section 

8 1218. 

9 NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60850~, Education 

10 Code. 

11 § 1217.5. English Learners. 

12 English learners must read and pass the high school exit examination in English. School districts 

13 must evaluate pupils to determine if they possess sufficient English language skills at the time of the 

14 examination to be assessed with the test. If the pupil does not possess sufficient English language 

15 sldlls to be assessed, the school district, in addition to the instruction in reading, writing, and 

16 comprehension in the English language specified in Education Code section 60852, may provide 

17 additional time as provided in Section 1215. 

IS NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60850~, Education 

19 Code. 

20 § 1218.5. Use of Modifications. 

21 (a) If the pupil's mP or Section 504 Plan indicates that it is appropriate and necessary for a pupil 

22 to take the test with a modification(s) as defined in Education Code section 60850. or as specified in 

23 Section 1217(c), or determined pursuant to Section 1218, the school district must then administer the 

24 test to the pupil with these modifications. 

25 NOTE: Authority cited: Section 33031. Education Code. Reference: Sections 60850 and 60851. 

26 Education Code: and 34 CPR Section 300.138(a). 

27 § 1219. Independent Work of the Pupil or Adult Student. 

28 In implementing accommodations· pursuant to Section 1216 or 1217, school districts shall ensure 

29 · that all test responses are the independent work of the pupil. School districts and school district 

30 personnel are prohibited from assisting any pupil in determining how the pupil or adult student will 
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respond to each question, and are prohibited from leading or directing the pupil or adult student to a 

particular response. 

NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60850~, Education 

Code. 

§.1219.5. Invalidation of Test Scores. 

If a school district allows a pupil or adult student to take the high school exit examination with 

one or more accommodations that are determined by the California Department of Education to 

fundamentally alter what the test measures, that pupil's or adult student's test score or scores will be 

invalidated. 

NOTE: Authority cited: Section 33031, Education Code. Reference: Sections 60850~, Education 

Code. 

Article 4. Cheating 

§ 1220. Cheating. 

(a) Any pupil or adult student found to have cheated or assisted others in cheating, or to have 

comprotp.ised the security of the high school exit examination shall have his or her test marked as 

"invalid'' and the pupil or adult student shall not receive a score from that test administration. 

(b) The school district shall notify each eligible pupil or adult student prior to each administration 

of the high school exit examination of the provisions of subdivision (a). 

NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60851(8) end (e), 

Education Code. 

Article 5. Apportionment 

§ 1225. Apportionment 

(a) For each test cycle, each school district shall report to the California Department of Education 

the number of examinations administered. 

(b) The superintendent of each school district shall certify the accuracy of all information 

submitted. The report required by subdivision (a) shall be filed with the State Superintendent of 

Public Instruction within ten (10) working days of completion of each test cycle in the school district. 

(c) The amount of funding to be apportioned to the school district for the high school exit 

examination shall be equal to the product of the amount per administration established by the State 

Board of Education to enable school districts to meet the requirements of subdivisions (a), (b) and (c) 

of Education Code section 60851 times the number oftests administered to pupils and adult students 
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in. the school district as determined by the certification of the school district superintendent pursuant 

2 to subdivision (b). 

3 NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60851W, Education 

4 Code. 
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April 3, 2001 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
1300 I Street, Suite 950 
Sacramento, CA 95814 

Dear Ms: Higashi: 

RECEIVED 1 

APR 05 2QD1 

s~~¥&'~t~~~i1% 
-

As requested in your letter of January 31, 2001 , the Department of Finance has reviewed test 
claim, High School Exit Exam (00-TC-06), submitted by the Trinity Union High School District 
related to costs incurred under Chapter 1, Statutes of 1999 and Chapter 135, statutes of 1999. 
We are responding to the following activities identified as reimbursable state mandates by the 
claimants: 

Activity. A: Field Testing the High School Exit Exam (HSEE) . 

A total.of three field tests were scheduled to occur during the current year. The first field test 
occurred during the fall of 2000. The Department of Education randomly selected 200 high 
schools to participate in field-testing. However, participation was voluntary and schools were 
given the option of refusing to administer the field test. To the extent that schools decided to 
volunteer and participate in the field-testing, this activity does notconstitute a mandated cost. 
The second field test was incorporated in the March HSEE as part of the actual exam, and is 
covered the amount provided in the budget. Likewise, the third field-testing of items will be 
incorporated in the May HSEE and will be covered ·by the amount provided in the budget. lri 
future years, field-testing is expected to occur in the same manner. 

Activity 8: Administration of the HSEE in the 2001-D2 school year to all pupils In grade 10 
and administering parts of the HSEE to all pupils who were.in grade 10 in the 2001-D2 
. school year until each section of the examination is passed. 

This requirement would not be reimbursable, since districts already re.ceive a per pupil funding 
rate for up to 180 days (or its equivalent minutes) of instruction and the administration of the 
HSEE falls within the time allotted for regular instruction. Therefore, the costs associated with 
the actual administration should be minimal and should be offset by the amount provided in the 
budget. 

Activity C: Administration of the HSEE to all pupils in grades 10, 11, and 12 on the dates 
designated by the Superintendent of Public Instruction (SPI). 

Similar to Activity B, this requirement would not be reimbursable, since districts already receive 
a per pupil funding rate for up to 180 days (or Its equivalent minutes) of instruction and the 
administration of the HSEE falls within the time allotted for regular instruction. 
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Pag.e 2 

Activity D: Providing HSEE results to all pupils within eight weeks of administering the A 
exam and providing HSEE results to pupils that failed any portion of the exam in time for W 
those pupils to re-take that portion of the exam at the next administration. 

All test-takers are to receive their results within eight weeks of taking the exam. The test 
publisher is required to score all tests within an appropriate time frame so that pupils will receive 
their results within eight weeks of testing. The amount provided in the budget covers the costs 
associated with reporting of test results, including mailings. 

Activity E: Meeting to discuss restructuring academic offerings to pupils who do not 
demonstrate the skills necessary to succeed on the HSEE. 

Section 60853(b) does not require schools to restructure their academic offerings. This section 
merely states Legislative intent. To the extent that schools decide to restructure or change their 
academic offerings in light of student performance on the HSEE, such an activity would be 
conducte.d on a voluntary basis and is therefore not a cost mandated by the State. 

Activity F: Providing infonnation as requested by the SPI and Independent evaluators. 

This information will be provided and collected as part of the testing process for the HSEE or is 
already provided through previously required data collections. · The costs associated with the 
data collections unique to the HSEE will be covered by the amount provided in the budget. 

Activity G: Training of school district staff regarding the administration of the HSEE. 

Staff training required for the administration of the HSEE will be covered by the amount 
provided in the budget. 

Activities H and 1: Modifications of school district policies and procedures, and any 
additional reimbursable activities. 

The amount provided in the budget covers all district costs required by HSEE statutes: To the 
extent that districts conduct activities not required under legislation, including modifications of 
policy and procedure, those activities would not represent costs mandated by the State. 

As required by the Commission's regulations, we are including a "Proof of Service" indicating 
that the parties included on the mailing list which accompanied your January 31, 2001, letter 
have been provided with copies of this letter via either United States Mail or, in the case of.other 
state agencies, Interagency Mail Service. 

If you have any questions regarding this letter, please contact Michael Wilkening, Principal 
Program Budget Analyst at (916) 445-0328, or Jim Lombard, state mandates claims coordinator 
for the Department of Finance, at (916) 445-8913. 

~';tl~ ~ rtJL 
Kathryn Radtkey-Gaither 
Program Budget Manager 

Attachment 
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PROOF OF SERVICE 

Test Claim Name: "High School Exit-Examination" 
Test Claim Number CSM 00-TC-06 

I, the undersigned, declare as follows: 
I am employed in the County of Sacramento, State of California, I am 18 years of a~e or older · 
and not a party to the within entitled cause; my business address is 915 L Street, 7 Floor, 
Sacramento, CA 95814. · 

On April 3, 2001, I served the attached recommendation of the Department of Finance in said 
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof: 
(1) to claimants and nonstate agencies enclosed in a sealed envelope with postage thereon fully 
prepaid in the United States Mail at Sacramento, California; and (2) to state agencies in the 
normal pickup location at 915 L Street, 7th Floor, for Interagency Mail Service, addressed as 
follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
1300 I Street, Suite 950 
Sacramento, CA 95814 

E-8 
Mr. John Mockler, Executive Director 
State Board of Education 
721 Capitol Mall, Room 532 
Sacramento, CA 95814 

Sixten & Associates 
Attention: Keith Petersen 
5252 Balboa Avenue, Suite 807 

.San Diego, CA 92117 

. Mandated Cost Systems, Inc. 
Attention: Steve Smith 
2275 Watt Avenue, Suite C 
Sacramento, CA 95825 

B-8 
State Controller's Office 
Division of Accounting & Reporting 
Attention: Paige Vorhies 
3301 C Street, Room 500 
Sacramento, CA 95816 

Education Mandated Cost Network 
CIO School Services of California 
Attention: Dr. Carol Berg, PhD 
1121 L Street, Suite 1060 
Sacramento, CA 95814 

E-8 
Department of Education 
School Business Services 
Attention: Gerry Shelton 
560 J Street, Suite 150 
Sacramento, CA 95814 

B-8 
State: Controller's Office 
Division of Audits 
Attention: Jim Spano 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 
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Spector. Middleton, Young & Minney 
Attention: Paul C. Minney 
7 Park Center- Drive 
Sacramento, CA 95825 

Trinity Union High School District 
Attention: Bob Lowden 
321 Victory Lane, Box 1227 
Weaverville, CA 96093 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct. and that this declaration was executed on ril 3, 2001, at Sacramento, 
California. ' 
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Adopted: 11/30195 
Amended: 04124197 
AmendCd: . 01127/00 
Amended: OS/23/02· 

AMENDED PARAMETERS AND GUIDELINES 

Annual Parent Notification 

consolidated from: 

CSM 4445 (portion) 

Education Code Section 48980, Subdivision (g) 1 

Statutes of 1990, Chapter 10 

Interdistrict Transfer Requests: Parent's Employment 

CSM4453 

Education Code Section 48980, Subdivisions (g) and U/ 
Statutes of 1990, Chapter 10 

Statutes of 1993, Chapter 1296 

Notification to Parents: Pupil Attendance Alternatives 

CSM4461 

Education Code Section 48980, Subdivisions (a), (b), and (h)3 

Statutes of 1977, Chapter 36 
Statutes of 1979, Chapter 236 
Statutes of 1980, Chapter 975 
Statutes of 1985, Chapter 459 
Statutes of 1986, Chapter 97 

Statutes of 1987, Chapter 1452 
Statutes of 1988, Chapter 65 

Statutes of 1990, Chapter 403 
Statutes of 1992, Chapter 906 

Annual Parent Notification 

EXHIDITD 

1 
Former subdivision (e), relettered as subdivision (f) by Statutes of 1997, chapter 929; relettered as subdivision (g) by 

Statutes of 1999, chapter IX. 
2 

Fonner subdivisions (e) and (g), relettered as subdivisions (f) and (i) by Statutes of 1997, chapter 929; relettered as 
subdivisions (g) and U) by Statutes of 1999, chapter I X. 
1 

Fonner subdivision (f), relettered as subdivision (g) by Statutes of 1997, chapter 929; relettered as subdivision (h) by 
Statutes of 1999, chapter IX. 
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CSM 4462 (portion) 

Education Code Section 35291 
Statutes of 1977, Chapter 965 
Statutes of 1986; Chapter 87 

'Schoolsite Discipline Rules 

CSM 4474 (portion) 

Education Code Section 48900.1 
Statutes of 1988, Chapter 1284 

Pupil Suspensions: Parent Classroom Visits 

CSM4488 

Education Code Section 58501 
Statutes of 1975, Chapter 448 
Statutes of 1981, Chapter 469 

Alternative Schools Annual Notification 

CSM 97-TC-24 

Education Code Section 48980, Subdivisions (c) and (i)4 

Statutes of 1997, Chapter 929 

Annual Parent Notification - Staff Development 

· CSM 99-TC-09 and CSM 00-TC-12 

Education Code Section 48980, Subdivision (e) 
Education Code Section 48980, Subdivision (I) 

Education Code Section 48980, Subdivision (m) 
Education Code Section 49063, Subdivision (k) 

Statutes of 1998, Chapter 846, Section 19 
Statutes of 1998, Chapter 1031, Section 1 
Statutes of 1999, Chapter IX, Section 3 
Statutes of 2000, Chapter 73, Section 1 

Annual Parent Notification: 1998-2000 Statutes 

4 Former subdivision (h), relettered as subdivision (i) by StatutP.~ of 1999, chapter lX. 
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I. SUMMARY OF THE MANDATE 

Education Code section 352915 requires the school district governing board to annually notify 
the parent or guardian of all pupils of the availability of rules of the district pertaining to student 
discipline. 

Education Code section 48980, as of January 1, 1975,6 required school districts to notify, at 
beginning of the first semester or quarter of the regular school term, the parent or guardian of its 
minor pupils regarding the right of the parent or guardian under the sections specified therein.7 

Numerous statutes enacted after January 1, 1975, added or amended subdivisions and thereby· 
increased the number of items about which the parent or guardian was to be annually notified. 

Education Code section 48900.1 requires the governing board of school districts to prepare and 
distribute to all parents the written notice of the governing board's policy authorizing teachers to 
provide that the parent or guardian of a pupil who has been suspended by a teacher pursuant to 
Education Code section 48910, for reasons specified in subdivision (i) or (k) of section 48900, 
attend a portion of a school day in his or her child's or ward's classroom. All other reimbursable 
activities for section 48900.1, such as preparation of policies and procedures, notice to parents to 
attend class, follow-up contact, and parent meeting remain the subject of separate parameters and 
guidelines, CSM 4474, adopted by the Commission on State Mandates (Commission) on 'une 
27, 1996. 

Education Code section 58501 8 requires school districts to provide parents or guardians with a 
prescribed written notice on the alternative schools program; requires school districts and county 
offices of education to make available the alternative schools law at the offices of the principal, 
county superintendent' of schools' office and district administrative office for anyone who 
requests this information; and requires school districtS and county offices of education to 
annually post the alternative schools notice in at least two places at each school site for the entire 
month of March. 

Education Code section 48980, subdivision (e), requires school districts to provide notice that 
pupils will be required to pass a high school exit examination as a condition of graduation. 
Subdivision (I) requires school districts to provide notice that no pupil may have his or her grade 
reduced or lose academic credit for any excused absences if the pupil makes up any missed 
assignments and tests. Subdivision (I) also requires school districts to provide a copy of the 
complete text of Education Code section 48205. Subdivision (m) requires school districts, until 
January 1, 2005, to provide notice of the availability of state funds to cover the costs of advanced 
placement examination fees pursuant to section 52244. 

Education Code section 49063, subdivision (k), requires school districts to provide notice that a 
prospectus of school curriculum is available upon request for review at the pupil's school. 

s Amended by Statutes of 1977, chapter 965, and Statutes of 1986, chapter 87. 
6 Former Education Code section I 0921. 
7 Education Code sections 46014, 49403, 49423,49451,49472, 51240, and 51550. 
R Former Education Code section 5811.5, as added by Statutes of 1975, chapter 448. Renumbered by Statutes of 1976, 
chapter I 0 10. 
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Commission on State Mandates Decisions 

The Commission determined that current Education Code sections 35291, 48980, subdivisions 
(a), (b), (c), (e), (g), (h), (i), U), (1), and (m), 48900.1,49063, subdivision (k), and 58501 impose 
a new program or higher level of service, and costs mandated by the state, for school districts 
and county offices of education, 9 

The following eight statements of decisions include these determinations: 

I. Notification to Parents: Pupil Attendance Alternatives (CSM 4453) 10 

(References to subdivisions (e) and (g), refer to current subdivisions (g) and (j), 
respectively.). 

The Commission determined that Education Code section 48980, subdivisions (e) 11 

and (g) 12 result in costs mandated by the state by requiring the school districts to: 

a. Pursuant to subdivision (e), develop and in'clude as part of the notification to parents 
or guardians an advisement of the availability of employment-based school 
attendance options. (Note: This subdivision was operative l.Ultil July I, 1998.) 13 

b. Pursuant to subdivision (g), provide or disseminate the notification to parents or 
guardians including information provided by the California Department of Education 
explaining the current statutory attendance options, and developing and including all 
current statutory and local attendance options which are unique to each district, and a 
procedure for alternative attendance areas or programs all as part of the annual 
notification, and to develop and distribute school district application forms for 
requesting a change ·of attendance, and a description of the appeals process for those 
applicants who are denied. 

The Commission further determined, at its January 19, 1995 hearing of the test claim 
entitled Interdistrict Transfers: Parent's Employment, 14 that Education Code section 
48980, subdivision (e), is subject to a filing date of December 17, 1993, which permits 
eligible school districts to claim an additional year of reimbursement for the 
subdivision (e) activity (i.e., commencing on July 1, 1992 rather than July 1, 1993). 

The Commission concluded that the provisions of Education Code section 48980, 
subdivision (g), 15 do not impose a new program or higher level of service in an existing 
program by requiring school districts to conduct an annual review of the enrollment 
options available to the pupils within their districts and that the school districts strive to 

9 Article Xlll B, section 6, of the California Constitution, and Government Code section 17514. 
10 Statutes of !993, chapter 1296; filed February 16, 1994; statement of decision adopted August 15, 1994, and amended 
FebruBI')' 23, 1995. 
11 Added by Statutes of 1990, chapters 10 and 403. Relettered as subdivision (f) by Statutes of 1997, chapter 929; 
relettered as subdivision (g) by Statutes of 1999, chapter I X. 
12 Added by Statutes of1993, chapter 1296. Relettered as subdivision (i) by Statutes ofl997, chapter 929; relettered as 
subdivision U) by Statutes of 1999, chapter IX. 
13 Education Code section 48980, subdivision (e), Statutes of 1994, chapter 1262. 
14 CSM 4445; Statutes of 1992, chapter 507; filed December 17, 1993. 
15 Statutes of 1993, chapter 1296. 

314 



make available enrollment options that meet the diverse needs, potential, and interests of 
California's pupils. 

2. lnterdistrict Transfers: Parent's Employment (CSM 4445)16 

(References to sub~ivision (e), refer to current subdivision (g).) 

The Commission observed that this test claim alleged a state-mandated program in 
Education Code section 48980, subdivision (e). 17 However, the Commission noted that 
this subdiv.ision was previously addressed in the test claim entitled Notification to 
Parents: Pupil Attendance Alternatives and determined in the statement of decision for 
this claim that a reimbursable state-mandated program was contained in subdivision (e). 
The Commission made its final determination on Education Code section 48980, 
subdivision (e), in the amended statement of decision for Notification to Parents: Pupil 
Attendance Alternatives. 

3. Annual Parent Notification (CSM 446l)u 

(References to subdivisions (e), (f), and (g), refer to current subdivisions (g), (h), and U), 
respectively.) 

The Commission found that law prior to 1975 (recodified by Statutes of 1976, chapter 
10 10) did not require school districts to annually notify parents of, in subdivision (a), 

. Education Code sections 48205,48207,48208, and Chapter 2.3 (commencing with 
section 32255) of Part 19; in subdivision (b), Education Code section 48206.3 and Article 

. 9 (commencing with section 4951 0) of Chapter 9; and in subdivision (f), 19 Education 
Code section 212.6, all effective beginning July 1, 1993.2° For the above-mentioned 
sections, the Commission determined the following: 

a. A negligible reimbursable state-mandated program exists for annually reviewing and 
modifying the content of the parent notification to incorporate changes within the 
new sections referenced in these subdivisions. 

b. The additional printing and distribution of these sections (in a cost effective manner) 
result in a reimbursable state-mandated program. 

This test claim was filed on September 2, 1994, and based on this filing date, the period 
of reimbursement for any state-mandated program herein commences on July 1, 1993. 
Therefore, the requirement to notify parents of their rights under the above-mentioned 
sections does not result in a one-time reimbursable state-mandated :program by requiring 

16 
Statutes of 1992, chapter 507; filed December 17, 1993; statement of decision adopted January 19, 1995. 

17 
Relettered as subdivision (f) by Statutes of 1997, chapter 929; relettered as subdivision (g) by Statutes of 1999, chapter 

IX. 
18 . 

Statutes of 1992, chapter 906; filed September 2, 1994; adopted August 24, 1995. · 
19 

Relettered as subdivision (g) by Statutes of 1997, chapter 929; relettered as subdivision (h) by Statutes of 1999, chapter 
IX. 

20 
The Commission noted that Article 3 (commencing with section 56030) of Chapter I, Part 30, which was added after 

Statutes of 1976, chapter 1010, was deleted by Statutes of 1993, chapter 1296, and therefore is no longer a subject of this 
claim. Also, Education Code section 35291 is the subject of test claim CSM 4462. 
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school districts to draft, review, and have approved these additional items in the annual 
notification, because these items were required before July 1, 1993. 

Finally, the Commission found no reimbursable state-mandated programs in Education 
Code section 48980, subdivisions (c), (d), (e), or (g), for the purpose of this test claim. 
The Commission noted that subdivisions (e) and (g) are the subject of the Notification to 
Parents: Pupil Attendance Alternatives test claim (CSM 4453). 

4. Schoolsite Discipline Rules (CSM 4462)21 

The Commission determined that Education Code section 35291 22 resulted in costs 
mandated by the state by requiring the school districts to annually notify the parent or 
guardian of all pupils of ijle availability of rules of the district pertaining to student 
discipline in combination with the requirement of Education Code section 48980, 
effective beginning July 1, 1993.23 The Commission noted that these additional costs 
should be minimal. 

Further, the Commission determined that a limited reimbursable state"mandated program 
exists in Education Code section 35291.5, which remained the subject of the parameters 
and guidelines for Schoolsite Discipline Rules. 

5. Pupil Suspensions: Parent Classroom Visits (CSM 4474/4 

The Commission found that the portion of the test claim concerning the notice of policy 
activity in Education Code section 48900.1, involving the preparation and distribution to 
all parents of a written notice of the governing board's policy on parent classroom visits, 
is to be reimbursed with other consolidated parental notifications. Specifically, this e 
includes the requirement in Education Code section 48900.1 for the governing board of 
school districts to prepare and distribute to all parents the written notice of the governing 
board's policy authorizing teachers to provide that the parent or guardian of a pupil who 
has been suspended by a teacher pursuant to Education Code section 48910, for reasons 
specified in subdivisions (i) or (k) of section 48900, attend a portion of a school day in 
his or her child's or ward's classroom. The Commission also found that the policy must 
take into consideration reasonable factors preventing compliance, and the parent visit is 
to be limited to the class of suspension. The test claim was filed March 9, 1994 (as part 
ofCSM 4474) and is reimbursable from July 1, 1993: 

The Commission directed that all other reimbursable activities for Education Code 
section 48900.1, such as preparation of policies and procedures, notice to parents to 

21 Statutes of 1986, chapter 87; filed September 16, 1994; adopted August24, 1995. 
22 Amended by Statutes of 1977, chapter 965, and Statutes of \986, chapter 87. 
23 The Commission observed that, although law prior to 1975 (recodified by Statutes of 1976, chapter 1010) did not 
require governing boards to notify parents/guardians of the availability of discipline rules, the law did require governing 
boards to prescribe such rules. 
24 This claim was originally filed as CSM 4458 and was then split into two claims. Pupil Classroom Suspensions remains 
the subject ofCSM 4458 and Pupil Suspensions: Parent. Classroom Visits was renumbered CSM 4474. . . 
CSM 4474, Statutes of 1988, chapter 1284, retains the original filing date, March 9, 1994. The statement ofdeciSmn for 
CSM 4474 was adopted February 29, 1996. 
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attend class, follow-up contact, and parent meeting remain the subject of separate 
parameters and guidelines for CSM 4474, adopted June 27, 1996. 

6. Alternative Schools Annual Notification (CSM 4488i
5 

The Commission determined that Education Code section 58501
26 

resulted in costs 
mandated by the state by requiring the following: 

a. That school districts provide parents and guardians with a prescribed annual written 
notice on the alternative schools program. 

b. That school districts and county offices of education make available the alternative · 
schools law at the offices of the principal, county superintendent of schools and 
district administrative office for anyone who requests this information. · 

c. That school districts and county offices of education annually post the alternative 
schools notice in at least two places at each school site for the entire month of March. 

The test claim was filed September 29, 1995, and is reimbursable from July 1, 1994. 

7. Annual Parent Notification- Staff Development (CSM 97-TC-24)27 

(References to subdivision (h), refer to current subdivision (i).) 

The Commission determined that Education Code section 48980, subdivisions (c) and 
(b)28

, resulted in costs mandated by the state by requiring the following: 

a. That school districts provide parents and guardians with annual written notice of the 
schedule of minimum days and pupil-free staff development days. 

b. That school districts include a copy of the school district's written policy regarding 
pupil access to the Internet and on-line sites as part of the annual written notifications 
to parents and guardians. 

8. Annual Parent Notification: 1998-2000 Statutes (CSM 99-TC-09, 00-TC-12)29 

The Commission determined that Education Code section 48980, subdivisions (e), (1), 
and (m), and Education Code section 49063, subdivision (k), resulted in costs mandated 
by the state by requiririg school districts to provide to parents the following: 

a. Notice that pupils will be required to pass a high school exit examination as a 
condition of graduation. (Ed. Code,§ 48980, subd. (e).) 

b. Notice that no pupil may have his or her grade reduced or lose academic credit for 
any excused absences if the pupil makes up any missed assignments or tests. 
(Ed. Code, § 48980, subd. (1).) 

25 Statutes of 1975, chapter 448, and Statutes ofl981, chapter 469; filed September 29, 1995; statement of decision 
adopted November 15, 1996. 
:~As added by Statutes of 1975, chapter 448, and amended by Statutes of1981, chapter 469. 

Statutes of 1997, chapter 929; filed May 12, 1998; statement of decision adopted August 26, 1999. 
28 Relettered as subdivision (i}by Statutes of 1999, chapter IX. . 
29 CSM 99-TC-09; Statutes of 1998, chapters 846 and I 031, and Statutes of 1999, chapter IX; filed May 17, 2000. CSM 
00-TC-12; Statutes of2000, chapter 73; filed May II, 2001. Statement of decision adopted 
December 12, 200 I. 
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c. A copy of the complete text of Education Code section 48205. (Ed. Code, § 48980, 
subd. (!).) 

d. Notice of the availability of state funds to cover the costs of advanced placement 
examination fees. (Ed. Code, § 48980, subd. (m).) 

e. Notice that a prospectus of school curriculum is available for review at the pupil's 
school, upon request. (Ed. Code, § 49063, subd. (k).) 

II. ELIGIBLE CLAIMANTS 

Any "school district," as defined in Government Code section 17519, except for community 
colleges, that incurs increased costs as a result of this mandate is eligible to claim 
reimbursement. · 

III. PERIOD OF REIMBURSEMENT 

At the time the first seven test claims were filed, Government Code section 17557 stated that a 
test claim must be submitted on or before December 31 following a given fiscal year to establish 
eligibility for that fiscal year. The first seven test claims were received on different dates, 
resulting in the following effective periods for reimbursement: 

July 1, 1992 Education Code section 48980, subdivision (g)30 

July 1, 1993 Education Code section 35291 
Education Code section 48900.1 
Education Code section 48980, subdivisions (a), (b), and (h) 

January 1, 1994 Education Code section 48980, subdivision U) 

July 1, 1994 Education Code section 58501 

July 1, 1997 

July 1, 1998 

Education Code section 48980, subdivision (c) 

Education Code section 48980, subdivision (i) 

Effective September 22, 1998, Government Code section 17557 states that a test claim must be 
submitted on or before June 30 following a given fiscal year to establish eligibility for 
reimbursement for that fiscal year. Following are the effective periods of reimbursement for the 
Annual Parent Notification: 1998-2000 Statutes test claim: 

July 1, 1999 Education Code section 48980, subdivision (e) 
Education Code section 48980, subdivision (1) 
Education Code section 49063, subdivision (k)31 

July 5, 2000 Education Code section 48980, subdivision (mi
2 

30 The activity pursuant to this subdivision is only reimbursable until July 1, 1998. 
11 Education Code section 48980, subdivisions (e) and (1), were operative June 25, 1999, and September 25, 1998, 
respectively, and Education Code section 49063, subdivision {k), was operative January I, 1999. Therefore, activities 
pursuant to these code sections are reimbursable beginning with the 1999-2000 school year. 
il Education Code section 48980, subdivision (m), was operative July 5, 2000. Therefore, activities pursuant to this code 
section are reimbursable beginning with the 2000-2001 school year. In addition, they are only reimbursable until January 
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Pursuant to Government Code section 17561, actual costs for one fiscal year shall be included in 
each claim, and estimated costs for the subsequent year may be included in the same claim, if 
applicable. 

If the total costs for a given fiscal year do not exceed $200, no reimbursement shall be allowed, 
except as otherwise allowed by Government Code section 17564. 

The State Controller shall not require school districts or county offices of education to re-file or 
amend fiscal years 1999-2000 or 2000-2001 reimbursement claims for the costs incurred under 

_ the parameters and guidelines prior to the addition of Annual Parent Notification: 
1998-2000 Statutes activities (the items specified in section I, Commission on State Mandates 
Decisions, 1-7). The State Controller shall issue separate claiming instructions for claims for the 
costs incurred under Annual Parent Notification: 1998-2000 Statutes (the items specified in 
section I, Commission on State Mandates Decisions, 8i3 for fiscal years 1999-2000 and 
2000-2001.34 

The State Controller shall combine the claiming instructions for the items specified in section I, 
Commission on State Mandates Decisions, l-8, for claims submitted for fiscal year 2001-2002 
and subsequent fiscal years. 

IV. REIMBURSABLE ACTIVITIES 

For each eligible claimant, the following activities are eligible for reimbursement: 

I . Annual Review and Update 

To annually review Education Code section 48980, subdivisions (a), (b), (c), (e), (g), (h), (i), 
U), (1), and (m), Education Code section 49063, subdivision (k), and the sections referenced 
therein, for any change to scope and content; prepare or modify the annual parent notification 
and attendance application as necessary; and to have those changes approved by the 
governing board. 

2. Printing 

To annually print or otherwise reproduce the parent notification and district alternative 
attendance application as well as any notification/application provided by the state, including 
the policy concerning required parent classroom visits following a pupil's classroom 
suspension and the notice of alternative schools. 

3. Distribution 

To annually distribute in a cost-effective manner a copy of the district parent notification and 
district alternative attendance application, along with any state-provided alternative 
attendance notification /application, to the parent or guardian of continuing and new students, 
including the policy concerning required parent classroom visits following apupil's 

1, 2005. If the sunset date of Education Code section 52244 is postponed or eliminated, the parameters and guidelines 
may be amended to extend or remove the reimbursement period termination date for this code section. 
33 Statutes of 1998, chapters 846 and 1031, Statutes of 1999, chapter IX, and Statutes of2000, chapter 73. 
34 Claimants can claim 2.5 increased pages for fiscal year 1999-2000, and 3 increased pages for fiscal year 2000-2001. 
SeeTable!. 
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·classroom suspension and the notice of alternative schools, to the parent or guardian of 
continuing and new students. 

4. Alternative School Laws 
- . . . 

To make available the text of the alternative schools law at the principal's office, county 
superintendent of schools' office, and district administrative office for anyone who requests 
this iilformatiori. · ·· · 

5. Posting Notice of Altern~tive Schools 

To aimually post the alternative schools notice in aHeast two places at each school site for 
the entire month of March: 

6. Pro~lding No tide of Minimum Days or Pupil-Free Staff Development Days Scheduled 
After the First Day of School. 

If the .. .}~9.lw.dJJ.l\<_ qf mimmum g_ays,qr_pl,lpiHree ~taff. develgpm.ei.J.t day~ are s,ghecl.1Jl_ed after. the 
fir~t~ay of schqot, to prepare and distribute notice of these days to parents or guardians. 

IIniforrn Cost Allowance 

The Commission is adopting uniform cost allowances35 for reimbursement in lieu ofpayment of 
total actual costs in.curreg. Tl:u~ uniform cost allowances cover all costs (direct and indirect) of 
performing activities I through 6 described above. 

• Uniform Cost Allowance for Activities 1 through 5. (See Tablel.) 

The Uniform cost allqwance is comprised of a f~esJ. cost per page applied to the number 
of "claiiiiable pages" in the ptin.ted I1()tificatiot¥application and th~n. multip~yirig .that . 
product by the .mnnber of riotific!ltio~s/applications distributed to pare,rits anc! gilardiaris. 
"Claimable 'pages'' refers to pages iriduding addi~~nai notification ird'orination, Which 
the state has required on or after January 1, 1975. 

If a school district is not in full compliance with a given mandate, it is not eligible to 
claim reimbursement. For example, if a district fails to furnish a notification relating to 
transfers based on parent employment, it may not claim that portion of the page count for 
reimbursement. Regarding Education Code section 48980, subdivision (j), information 
available at a district or schoolsite office or other location may riot be claimed as 
information sent or otherwise distributed to the parent/guardian of all pupils in the 
district. 

For ps~al years .1992-1993,;ljlld 1993" 1994, the uniform.cost allowanc~ is $.0500 times 
the specified n,umber of additional page~ of the notification/application material. ~e 
cost per page shall-be adjusted each subsequent yeru: by the Implicit Price Deflator. 

In lieu of the actual number of notifications/applications distributed to parents and 
guardians, the claimant may substitute the actual district enrollment at the time of 
distribution or the district's annual average daily attendance (ADA) as the multiplier. 

35 As defmed in Government Code section 17557. 
36 Pages measUred as B.Sby l1 inches, or fractions thereof. 
37 As defined in Government Code section 17 523. 
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Total reimbursement for a given fiscal year is then determined by the following formula: 

(Appropriate per page rate) times (specified number of pages of notification/ application 
material) times one of the following: (the sets of notifications/applications distributed~, 
(actual district enrollment at the time of distribution), or (the district's annual ADA).3 

38 
Periods of reimbursement for the components differ- see section III. Period of Reimbursement. Specified number of 

pages is the same for all districts, with the exception of Education Code section 48980, subdivision (h). For this · 
component, the specified number varies according to district population. See Table 1. 
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TABLE 1 

SCHEDULE OF PAGES ALLOWED UNDER UNIFORM COST ALLOWANCE 

CSM and section 1992-93 1993-94 1993-94 1994-95 1997-98 1998-99 1999- 2000-01 & 
181 Half 2"d Half through 2000 following 

1996~22 
4445; .25 .25 .25 .25 .25 
§ 48980 ( g:) 

4453; 
§ 48980 U) 

District Population: 

0-500 I I 1 I I 
501-2,500 3 3 3 3 3 
2,501-25,000 6 6 6 6 6 
25001+ 9 9 9 9 9 
4461; 
§ 48980 (a), (b), (h) 2.65 2.65 2.75 2.75 2.75 2.75 
with 4462 
& 35291 
4474; .25 .25 .25 .25 .25 .25 
& 48900.1 
4448; .25 .25 .25 .25 
9 58501 
97-TC-24 
§ 48980 
(c) 1.5 1.5 1.5 
(j) 2 2 

99-TC-09, 00-TC-12 
§ 48980 
(e) .50 
(I) combined 1.50 
(m) nla 
§ 49063 (k) .50 

Total pages:39 .25 3.15 

District Population: 

0-500 4.15 4.5 6 7.75 10.25 

501-2,500 6.15 6.5 8 9.75 12.25 

2,501-25,000 9.15 9.5 ll 12.75 15.25 

25 001+ 12.15 ·12.5 14 15.75 18.25 

39 The requirements in Education Code section 48980, subdivision (i), do not apply to all school districts. Beginning in 
fiscal year 1998-1999, the totals for these districts wquld be two oages less than the totals listed in this table; 
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• Uniform Cost Allowance for Activity 6. 

The uniform cost allowance for preparing and distributing notice of minimum days or 
pupil-free staff development days scheduled after the first day of school is $0.2500 per 
notice for fiscal year 1997-1998. The cost per notice shall be adjusted each subsequent 
year by the Implicit Price Deflator. 

V. CLAIM PREPARATION AND SUBMISSION 

Each claim for reimbursement pursuant to this mandate must be timely filed and provide 
documentation in support of the reimbursement claimed for this mandate. 

A. Uniform Cost Allowance Reimbursement 

Report the number of parent notifications/applications distributed during the fiscal year (or 
enrollment or ADA). If a given mandate was not, in fact, fully complied with, specify the 
number of pages or fractional pages to be deducted for that fiscal year from the total page count. 
If minimum days or pupil-free staff development days are scheduled after the first day of school, 
report the number of notices distributed to parents or guardians. · 

B. Exceptional Costs 

The Coinmission has not identified any circumstances which would cause a school district to 
incur additional costs to implement this mandate which have not already been incorporated in the 
uniform cost allowance. 

If and when the Commission recognizes any unique circumstances which can cause the school 
district to incur additional reasonable costs to implement this mandate, these unique 
implementation costs will be reimbursed for specified fiscal years in addition to the uniform cost 
allowance. 

School districts which incur these recognized unique costs will be required to support those 
actual costs in the following manner: 

1. Narrative Statement of Costs Incurred 

Provide a detail written explanation of the costs associated with the unique circumstances 
to be recognized by the Commission. 

2. Employee Salaries and Benefits 

Identify the employee(s) and their job classification, describe the mandated functions 
performed, and specify the actual number of hours devoted to each function, the 
productive hourly rate, and the related benefits. The staff time claimed must be 
supported by source documentation, such as time reports, however the average number of 
hours devoted to each function may be claimed if supported by a documented time study. 

3. Services and Supplies 

Only the expenditures which can be identified as a direct cost of the mandate can be 
claimed. List the cost of materials which have been consumed or expended specifically 
for the purpose of this mandate. 

4. Allowable Overhead Cost 
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a. School districts must use the J-380 (or subsequent replacement) non-restrictive 
indirect cost rate provisionally approved by the California Department of Education. 

b. County offices of education must use the J-580 (or subsequent replacement) 
non-restrictive indirect cost rate provisionally approved by the California Department 
of Education. 

VI. SUPPORTING DATA 

For auditing purposes, all costs claimed must be traceable to source documents and/or 
worksheets to show evidence of the validity of claimed costs from the date of initial payment of · 
the claim. Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement 
claim for actual costs filed by a local agency or school district is subject to audit no later than 
two years after the end of the calendar year in which the reimbursement claim is filed or last 
amended. However, if no funds are appropriated, for the program for the fiscal year for which 
the claim is made, the time for the State Controller to initiate an audit shall commence to run 
from the date of initial payment of the claim. 

A. Uniform Allowance Reimbursement 

Agency must retain documentation which indicates the total number of notifications/applications 
distributed (actual, enrollment, or ADA) as well as a sample copy of the material distributed. 

B. Reimbursement of Unique Costs 

In addition to maintaining the same documentation as required for uniform cost allowance 
reimbursement, all costs claimed must be traceable to source documents and/or worksheets that 
show evidence of the validity of such costs. 

VII. OFFSETTING SAVINGS AND REIMBURSEMENTS 

Any offsetting savings the claimant experiences in the same program as a result of the same 
statutes or executive orders found to contain the mandate shall be deducted from the costs 
claimed. In addition, reimbursement for this mandate received from any source, including but 
not limited to, service fees collected, federal funds, and other state funds, shall be identified and 
deducted from this claim. 

VID. STATE CONTROLLER'S OFFICE REQUIRED CERTIFICATION 

An authorized representative of the claimant will be required to provide a certification of claim, 
as specified· in the State Controller's claiming instructions, for those costs mandated by the state 
contained herein. 

IX. PARAMETERS AND GUIDELINES AMENDMENTS · 

Parameters and guidelines may be amended pursuant to Title 2, California Code of Regulations 
section 1183.2. 
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X. CONSOLIDATION OF CLAIMS 

The subject Parameters and Guidelines shall be entitled Annual Parent Notification, and 
represent a consolidation of the following eight statements of decision: 

I) CSM 4445, lnterdistrict Transfer Requests: Parent's Employment, Education Code 
section 48980, subdivision (e), portion only.40 

. 

2) CSM 4453, Notification to Parents: Pupil Attendance Alternatives 
3) CSM 4461, Annual Parent Notification 
4) CSM 4462, Schoolsite Discipline Rules: Education Code section 35291, portion only 
5) CSM 4474, Pupil Suspensions, Parent Classroom Visits, policy no~fication portion only 
6) CSM 4488, Alternate Schools Annual Notification 
7) CSM 97-TC-24, Annual Parent Notification: Staff Development 
8) CSM 99-TC-09, Annual Parent Notification: 1998 and 1999 Statutes; and 

CSM 00-TC-12, Annual Parent Notification: 2000 Statutes 

40
The statement of decision for CSM 4445, Interdistrict Transfer Requests: Parent's Employment, included two sections: 

Education Code section 48204, subdivision (f), Statutes of 1986, chapter 172, Statutes of 1990, chapter 10, and Statutes 
of 1992, chapter 507, became the subject of its own parameters and guidelines with the same title, adopted July 20, 1995. 
Education Code section 48980, subdivision (e), Statutes of 1990, chapter 10, became the subject of this consolidated set 
of parameters and guidelines, CSM 4461, Annual Parent Notifimtion. 
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MANDATORY AND DIRECTORY CONSTRUCTION 

UConnectleut. Fidelity Trust Co. 
v. BVD Associatea, 196 Conn 270, 4.92 
A2d 180 (1985). 

157.03 

§57.03. Aids· in determining whflther provision is 
mandatory or directory. · 

All pertinent intrinsic and extrinsic aids to construction are 
applicable when determining whether statutory provisions. are 
mandatory or directory.1 However, there ·is no simple mechanic81 
test for determining whether a provision should be given 
mandatory or directory effect. 2 · 

Where the language of a statute is clear and unambiguous, 
courts may hold that the construction intended by the legislature is 
obvious from the language used. 3 The ordinary meaning of lan
guage should always be favored. 4 The form of the verb used in, a 
statute, i.e., something 'may,' "shall' or 'must' be done, is the 
single most important textual consideration determining whether a 
statute is mandatory or directory. It is still not the sole determi
nant, and what it naturally connotes· can be overcome by other 
considerations.5 The courts of Arizona have interpreted 'may' to 
be both permissive and mandatory. When the exact meaning can-

. not be ascertained from the language of the statute, the courts, in 
the search to determine the legislative intent, look to the words, 
context, subject matter, effects and consequences as well as to the 
spirit and purpose of the statute. B 

In the words of a court: 

'Onlinarily, the use of the word 'shall' in a statute carries with it 
the presumption that it is used in the imperative mther than in 
the directory sanaa. But this is not a conclusive presumption. 
Both tha charactar and context of the legislation are controlling 
.... The mandatory sense to the word 'shall' should not be 
given, if by so doing the door to miscarriages of justice shO'·~J ba 
opened.'' 

It has also been said by a court that-even though it is generally held 
that the word 'may' ordinarily suggests a power rather than .a 
duty, this rule is not to be slavishly followed where the contrary is 
indicated by the statute's context.8 'Should' generally denotes 
discretion and should not be construed as • shall .• 9 Conversely: 
'[l]n certain instances the word 'may' has the effect of 'must.' BUt, 
ordinarily, the use of the permissive term carries no mandate. It is 
only where the context indicates or where the object to bred 
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compels such a construction that the imperative shall be deemed 
the legislative intent. "10 It has been held that, when a time period 
is provided in a statute to safeguard individual rights,· it is then 
deemed that "shall" should be deemed mandatory.11 

The intent of the legislature may be implied from the language 
used. 12 The question whether the language in a statute is 
mandatory or directory is to be determined on a case-by-case basis, 
and the criterion whether such requirement is mandatOry or direc
tory is whether such requirement is essential to preserve the rights 
of the parties.1a It can also be inferred on grounds. of policy and 
reasonableness.14 It has been held that when a statute is amended 
and the shift in language is from "shall' to 'may' there is clear 
manifestation of intent that the statute be permissive.15 The word 
"may• is construed as mandatory when the statute in question 
concerns the public interest or affects the rights of third persons.18 

"Shall' can be construed as "may• to avoid frustrating the expan
sive purpose of the act in question.17 In cases where no apparent 
actual or potential injury results to anyone from the failure to 
adhere to the provisions of a statuie, a directory construction usu
ally prevails in the absence of facts indicating that a mandatory 
CQnstruction was intended.1B. Statutory requirements that are of · 
the essence of the thing required by statute are mandatory, while 
those things which are not of the essence are directory.19 When a 
statute specifies what result will ensue if its terms are not complier_ 
with, the statute is deemed mandatory.20 It is also said that in 
determining whether or not a statute is mandatory or directory, the . 
general rule is that when a statute provides what results shall follow 
a failure to comply with its terms it is mandatory and must be 
obeyed. However, if it merely requires certain things to be done and 
nowhere prescribes results that follow, such a statute is merely 
directory. 21 . 

As explained by one court: 

'There is no universal ruJe by which directory ,provisions in a 
statute may, under all circtmurt.ances, be distinguished from those 
which are mandatory. Consideration must be given to the legisla
tive history, the language of the statute, its subject matter, the 
importance of its provisions, their relation to the general object 
intended to be accomplished by the act, and finally, whether or 
not there is a public or private right involved. • 22 

1 See cbs 48, 49. Parenthood Federation of America v. 
United States. Planned Heckler, 712 F2d 650 (CA DC 1983}. 
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PHILIP I. MONCHARSH, Plaintiff and Appellant, v. REILY & BLASE eta!., 
Defendants and Respondents. 

No. S020997 

SUPREME COURT OF CALIFORNIA 

3 Cal. 4th 1; 832 P.2d 899; 10 CaL Rptr. 2d 183; 1992 CaL LEXIS 3490; 92 Cal. 
Daily Op. Service 6647; 92 Daily Journr1l DAR 10607 · 

July 30, 1992, Decided 

SUBSEQUENT HISTORY: 

Rehearing Denied Septeinber 24, 1992, Reported at 
1992 Cal. LEXJS 4745. 

PRIOR mSTORY: Superior Court of Santa Barbara 
County, No. 179759, Thomas R. Adams, Jr., Judge. 

DISPOSITION: The judgment of the Court of Appeal is 
affinned. e CASE SUMMARY: 

PROCEDURAL POSTURE: Appellant attorney 
ch'allenged a judgment of the Court of Appeal 
(California), which affirmed the llial comi's denial of 
appellant's petition to vacate and modify an arbitration 
award pursuant to Cal. Civ. Proc. Code§ /286.2, and 
granted appellee law firm's motion to confim1 the award 
pursuant to Cal. Civ. Prac. Code§ 1285. 

OVERVIEW: Appellant attorney signed an employment 
agreement with appellee law firm, which provided. that 
appellee was entitled to 80 percent of any fee appellant 
received from a client who retained him upon the 
termination of his employment. Appellee sought to 
recover fees appellant received from such clients. 
Pursuant to the agreement, the matter was submitted to 
an arbitrator, who ruled in favor of appellee. Appellant 
soL1ght to vacate and modify the award pursuant to Cal. 
Civ. Proc. Code § 1286.2, and appellee sought to 
confinn the award pursuant to Cal. Civ. Proc. Code § 
/285. The trial court ruled in appe·llee's favor, and the 
appellate court affirmed. The court affirmed the lower 
court's judgments and held that an arbitration award 
reached under a contractual agreement was not subject to 
judicial review except on the grounds set forth in Cal. 
Civ. Proc. Code§§ !286.2, 1286.6. The couJi held that 

it found no reason why the strong presumption in favor 
of the fmality of the arbitral award should not apply. 
Further, an error of Jaw apparent on the face of the award 
that caused substantial injustice did not provide grounds 
for judicial review. 

OUTCOME: The court affmned the judgment that 
denied appellant attorney's request to vacate an 
arbitrntion award and granted appellee law firm's request. 
to confirm the award. The court held that arbitration 
awards were subject to judicial review only on statutorily 
specified grounds, and that an error of law on the face of 
the award that caused substantial injustice was not a 
ground for judicial review. 

LexisNexis (TM) HEAD NOTES- Core Concepts: 

Civil Procedure > Altemative Disp/lte Resolution > 
Validity of ADR Methods 
[HNI] In cases involving private arbitration, the scope of 
arbitration is a matter of agreement between the parties, 
and the powers of an arbitrator are limited and 
circumscribed by the agreement or stipulation of . 
submission. 

Civil Procedure > Alternative Dispute Resolution > 
Judicial Review 
[HN2] Cal. Civ. Proc. Code § 1280 et seq., as enacted 
and periodically amended by the legislature, represents a 
comprehensive statutory scheme regulating private 
arbitration in this state. Through this detailed statutory 
scheme, the legislature has expressed a strong public 
policy in favor of arbitration as a speedy and relatively 
inexpensive means of dispute resolution. Courts will 
indulge every intendment to give effect to such 
proceedings. · 
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Civil Procedure > Alternative Dispute Resolution > 
Judicial Review 
[HN3] Parties to a private arbitration impliedly agree that 
the arbitrator's decision will be both binding and final. 
The very essence of the term arbitration in this context 
connotes a binding award. When parties agree to leave 
their dispute to an arbitrator, they are presumed to know 
that his award will be final and conclusive. 

Civil Procedure > Alternative Dispute Resolution > 
J11dicial Review 
[HN4] Arbitrators, unless specifically required to act in 
conformity with rules of law, may base their decision 
upon broad principles of justice and equity, and in doing 
so may expressly or impliedly reject a claim that a party 
might successfully have asserted in a judicial action. The 
arbitrators are not bound to award on principles of dry 
law, but may decide on principles of equity and good 
conscience, and make their award according to what is 
just and good. As a consequence, arbitration awards are 
generally immune from judicial review. Parties who 
stipulate in an agreement that controversies that may 
arise out of it shall be settled by arbitration, may expect 
not only to reap the advantages that flow from the use of 
that nontechnical, summary procedure, but also to find 
themselves bound by an award reached by paths neither 
marked ·nor traceable and not subject to judicial review. 

Civil Procedure > Alternative Dispute Resolution > 
J111ficial Review 
[HN5) Both because it vindicates the intentions of the 
parties that the award be final, and because an arbitrator 
is not ordinarily constrained to decide according to the 
rule of law, it is the general rule that, the merits of the 
controversy between the parties are not subject to 
judicial review. Courts will not review the validity of the 
arbitrator's reasoning, and a court may not review the 
sufficiency of the evidence supporting an arbitrator's 
award. 

Civil Procedure > Alternative Dispute Resolution > 
Judicial Review 
[HN6] With narrow exceptions, an arbitrator's decision 
cannot be reviewed for errors offact or law. 

Civil P1·ocedure > Alternative Dispute Resolution > 
Judicial Review 
[HN7] See Cal .. O:v. Pro c. Code§ 1286.2. 

Civil Procedure > Alternative Dispute Resolution > 
Judicial Review 
[HN8) See Cal. Civ. Prac. Code§ 1286.6. 

Civil Procedure > Altemative Dispute Resolution > 
Judicial Review 

[HN9] A majority of California appellate decisions have 
followed the modem rule, and limit judicial review of 
private arbitration awards to those grounds specified in 
Cal. Civ. Proc. Code§§ 1286.2, 1286.6. 

Civil Procedure > Alternative Dispute Resolutiou > 
Validity of ADR Methods 
[HN!O] Arbitrators do not exceed their powers merely 
because they assign an erroneous reason for their 
decision. · 

Civil Procedure > Alternative Dispute Resolution > 
Judicial Review 
[HN 11] It is within the powers of the arbitrator to resolve 
the entire merits of the controversy submitted by the 
parties. Cal. Civ. Proc. Code§§ 1286.2(d), 1286.6(b), 
(c). The merits include all the contested issues of Jaw and 
fact submitted to the arbitrator for decision. The 
arbitrator's resolution of these issues is what the parties 
bargained for in the arbitration agreement. 

Civil Procedure > Altemative Dispute Resolution > 
Validity of ADR Methods 
[HN12] Cal. Civ. Proc. Code§ 1281.2(b) states that 
when a written agreement to arbitrate exists, the court 
shall compel the parties to arbitrate their dispute unless it 
determines that grounds exist for the revocation of the 
agreement. Although this statute does not expressly state 
whether grounds must exist to revoke the entire contract, 
the arbitration agreement only, or some other provision 
of the contract, a fair reading of the statutory scheme 
reveals the legislature must have meant revocation of the 
arbitration agreement. 

Civil Procedure > Alternative Dispute Resolution >" 
Validity of ADR Methods 
[HN13] If a contract includes an arbitration agreement, 
and grounds exist to revoke the entire contract, such 
grounds would also vitiate the arbitration agreement. If 
an otherwise enforceable arbitration agreement is 
contained in an illegal contract, a party may avoid 
arbitration altogether. 

Civil Pro"cedure > Alternative Disp11te Resolution > 
Validl'ty of ADR Methods 
[HN14] When the alleged illegality goes to only a 
portion of the contract that does not include an 
arbitration agreement, the entire controversy, including 
the issue of illegality, remains arbitrable. 

Civil Proceclure > A/temative Dispute Resolution > 
Validity of ADR MetilodsCivil Proceclure > Appeals > 
Reviewability > P1·eservatlo11 for Review 
[HN15] Unless a party is claiming that the entire contract 
is illegal, or that the arbitration agreement itself is illegal, 
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he or she need not raise the illegality question prior to 
participating in the arbitration process, ·~o long as the 
issue is raised before the arbitrator. Failure to raise the 
claim before the arbitrator, however, .waiv.es the claim 
for any future judicial review. 

Cit•il Procechtre > Allemative Dispute Reso/utlotl > 
Judicial Review 
[HN 16] The rules which give finality to the arbitrator's 
determination of ordinary questions of fact or of law are 
inapplicable where the issue of illegality of the entire 
transaction is raised in a proceeding for the enforcement 
of the arbitrator's award. 

COUNSEL: 

Philip I. Moncharsh, in pro. per., Townsend & 
Townsend, Paul W. Vapnek and Mark L. Pettinari for 
Plaintiff and Appellant. 

DeWitt F. Blase, in pro. per., Heily & Blase and John R 
Johnson for Defendants and Respondents. 

JUDGES: Opinion by Lucas, C. J., with Panelli, 
Arabian, Baxter and George, JJ., concurring. Separate 
concurring and dissenting opinion by 'Kennard, J., with 
Mask, J ., concluTing. 

OPTNIONBY: LUCAS, C. 1. 

O_PTNION: [0 6] [**900) (0 .. 184] 

We granted review in this case to decide, inter alia, 
the extent to which a trial court may review an 
arbitrator's decision for errors of Jaw. For the reasons 
discussed below, we conclude an arbitrator's decision is 
not generally reviewable for errors of fact or law, 
whether or not such etTor appears on the face of' the 
award and causes substantial injustice to the parties. 
There are, however, limited exceptions to this general 
rule, which we also discuss below. 

FACTS 

On June 16, 1986, appellant Philip Moncharsh, an 
attorney, was hired by respondent Heily & ·Blase, a law 
firm. As a condition of employment as an associate 
attorney in the fum, Moncharsh signed an agreement 
containing a number of provisions governing various 
aspects of his employment. One provision (hereafter 
referre~ to as paragraph X-C) stated: "X C. Employee-. 
attorney agrees not to do anything to cause, encourage, 
induce, entice, recommend, suggest, mention or 
otherwise cause or contribute to any of Firm's clients 
tenninating the attorney-client relationship with Firm, 
and/or substituting [U90I] [""'"'185] Firm and 
retaining or associating Employee-attorney or any other 

attorney or firm as their legal counsel. In the event that 
any Firm client should terminate the attorney-client 
relationship with Firm and substitute Employee-attorney 
or another attorney or law firm who[m) Employee
attorney suggested, recommended or directed as client's 
successor attorney, then, in addition to any costs which 
client owes Firm up to the time of such substitution, as to 
all fees which Employee-attorney may actually receive 
from that client or that client's successor attorney on any 
such cases, Blase will receive eighty percent (80%%) of 
said fee and Employee-attomey will receive twenty 
percent (20%%) of said fee." 

Moncharsh terminated his employment with Heily & 
Blase on February 29, 1988. DeWitt Blase, the senior 
partner at Heily & Blase, contacted 25 or 30 of 
Moncharsh's clients, noted that they bad signed retainer 
agreements with his firm, and explained that he would 
now be handling their cases. Five clients, whose 
representation by Moncharsh predated his· association 
with Reily & Blase, chose to have Moncbarsh continue 
to represent them. A sixth client, Ringhof, retained 
Moncharsb less than two weeks before he left the firm. 
Moncharsh continued to represent all six clients after he 
left the firm. 

When Blase learned Moilcharsb had received fees at 
the conclusion of these six cases, he sought a quantum 
meruit share of the fees as well as a percentage of the 
fees pursuant to paragraph X-C of the employment 
agreement. Blase rejected Moncharsh's offer to settle the 
matter for only a [ *7) quantum meruit share of the fees. 
The parties then invoked the arbitration clause of the 
employment agreement nl and submitted the matter to 
an arbitrator. 

n 1 The arbitration clause provided: "Any dispute 
arising out of this Agreement shall be subject to 
arbitration under the rules of the American 
Arbitration Association. No arbitrator shall have 
any power to alter, amend, modify or change any 
of the tenns of this agreement. The decision of 
the arbitrator shall be final and biDding on Firm 
and Employee-attorney." None of the rules of the 
American Arbitration Association have any 
bearing on the issues raised in this case. 

The. arbitrator heard two days of testimony n2 and 
the matter was submitted ·on the briefs and exhibits. In 
his brief, Moncharsh argued ( 1) Heily & Blase was 
entitled to only a quantum meruit share of the fees, (2) 
Moncharsh and Blase had an oral agreement to treat 
differently the cases Moncharsh brought with him to 
Heily & Blase, (3) the employment agreement bad 
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terminated and was therefore inapplicable, (4) the 
agreement was one of adhesion and therefore 
unenforceable, and (5) paragraph X-C is unenforceable 
because it violates public policy, the Rules of 
Professional Conduct of the State Bar, and because it is 
inconsistent with Fracasse v. Brent (1972) 6 Cal.3d 784 
{100 Cai.Rptr. 385, 494 P.2d 9}, and Ch,ampion v. 
Superior Court (1988) 201 Cai.App.3d 777 {247 
Cai.Rptr. 624]. 

n2 The hearing before the arbitrator was not 
reported. 

In its brief, Heily & Blase contended paragraph X-C 
(I) is clear and unequivocal, (2) is not unconscionable, 
and (3) represented a reasonable attempt to avoid 
litigation and was thus akin to a liquidated damages 
prov1s10n. In addition, "To the extent it becomes 
impotiant to the Arbitrator's decision," Heily & Blase 
alleged that Moncharsh solicited the six clients to remain 
with him, and further suggested that Moncharsh retained 
those six because it was probable that financial 
settlements would soon be forthcoming in all six matters, 
Heily & Blase· contrasted these six matters with the other 
cases Moncliarsh left with the firm, all of which 
allegedly required a significant amount of additional 
legal work. 

The arbitrator ruled in Heily & Blase's favor, 
concluding that any oral side agreement between 
Moncharsh and Blase was never documented and that 
Moncharsh ·was thus bound by the written employee 
agreement. Further, the arbitrator ruled that, "except for 
client Ringhof, [paragraph X-C] is not unconscionable, 
and it does not violate the rules of professional conduct. 
At the time Mr. Moncharsh agreed to the employment 
contract, he was a mature, experienced attomey, with 
employable [U902] ["'"""186] skills. Had he not been 
willing to agree to the eighty/twenty (80/20) split on 
termination, he could simply have refused to sign the 
document, negotiated something different, or if 
negotiations were unsuccessful, his choice was to leave 
his employment. [*8] .. . [P] ... The Arbitrator excludes 
the Ringhof client from the eighty/twenty (80/20) split 

. because that client was obtained at the twilight of Mr. 
Moncharsh's relationship with Heily & Blase, and an 
eighty/twenty (80/20) split with respect to that client 
would be unconscionable." 

Monchat:sh petitioned the superior court to vacate 
and modify the arbitration award. ( Code Civ. Pror: .. § 
1 286.2; all subsequent statutory references are to this 
code unless otherwise stated.) Heily & Blase responded 
by petitioning the court to confirm the award. (§ 1285.) 

The cou11 ruled that, "The arbitrator's findings on 
questions of both law and fact are conclusive. A court 
cannot set aside an arbitrator's error of law no matter 
how egregious." The court ~II owed an exception to this 
rule, however, "where the error appears on the face ofthe 
award." Finding no such error, the trial court denied 
Moncharsh's petition to vacate and granted Heily & 
Blase's petition to confirm the arbitrator's award. 

On appeal, the Court of Appeal also recognized the 
rule, announced in previous cases, generally prohibiting 
review of the merits of the arbitrator's award. It noted, 
however, that an exception exists when "an error of law 
appears on the face of the ruling and then only if the 
error would result in substantial injustice." Although 
Moncharsh claimed paragraph X-C violated law, public 
policy, and the State Bar Rules of Professional Conduct, 
the appellate court disagreed and affirmed the trial court 
judgment. · 

We granted review and directed the parties to 
address the limited issue of whether, and under what 
conditions, a trial court may review an arbitrator's 
decision. 

DISCUSSION 

1. The General Rule of Arbitral Finality 

The parties in this case submitted their dispute to an 
arbitrator pursuant to their written agreement. This case 
thus involves private, or nonjudicial, arbitration. (See 
Blanton v. Womancare, Inc. (1985) 38 Ca/.Jd 396, 401-
402 & fn. 5 {212 Cai.Rptr. 151, 696 P.2d 645, 48 
A.L.R.4th 109} [discussing the differences between 
judicial and nonjudicial arbitration].) (1) [HNl] In 
cases involving private arbitration, "[t]he scope of 
arbitration is ... a matter of agreement between the 
parties" ( Ericksen, Arbuthnot, McCarthy, Kearney & 
Walsh, Inc. v. 100 Oak Street (1983) 35 Ca/.Jd 312, 323 
[197 Ca/.Rptr. 581, 673 P.2d 251] [hereafter Ericksen]), 
and " '(t]he powers of an arbitrator are limited and 
circumscribed by the agreement or stipulation of 
submission.' " ( O'Malley v. Petroleum Maintenance Co. 
(1957) 48 Ca1.2d !07, I /0 {308 [•9] P.2d 9} [hereafter 
O'Malley], quoting Pac. Fire etc. Bureau v. Bookbinders' 
Union (1952) 115 Cai.App.2d I II, 114 {251 P.2d 694].) 

(2) [HN2] Title 9 of the Code of Civil Procedure, 
as enacted and periodically amended by the Legislature, 
represents a comprehensive statutory scheme regulating 
private arbitration in this state. (§ 1280 et seq.) Through 
this · detailed statutory scheme, the Legislature has 
expressed a "strong public policy in favor of a1·bitration 
as a speedy and relatively inexpensive means of dispute 
resolution." ( Ericksen, supra, 35 Co/.3d at p. 322; 
Madden v. Kaiser Foundation Hospitals (1976) 17 
Ca/.3d 699, 706-707 {1 31 Ca/.Rptr. 882, 552 P.2d 
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1178}: Victoria v. Superior Court (1985) 40 Ca/.3d 734, 
750 [122 Cai.Rptr. I. 710 P.2d 833} (dis. opn. of Lucas, 
J.); City of Oakland v. United Public Employees (1986) 
179 Cai.App.Jd 356, 363 [214 Cai.Rplr. 523} ;see also 
Shearson!American Express Inc. v. McMahon (1987) 
481 U.S. 120.116 [96 L.Ed.1d 185, 193, 107 S.Ct. 2331} 
(Federal Arbitration Act, 9 U.S. C.§ I et seq., establishes 
federal policy in favor of arbitration).) Consequently, 
courts will " 'indulge every intendment to give effect to 
such proceedings.' " ( Doers v. Golden Gate Bridge etc. 
Dist. (1979) 23 Ca/.3d /80, /89 {151 Cai.Rptr. 837, 588 
P.ld 1261}. quoting Pacific lnv. Co. v. Townsend (1976) 
58 Cai.App.3d /, 9 {119 (*"903] [U+ 187] Cai.Rptr. 
489}.) Indeed, more than 70 years ago this court 
explained: "The policy of the law in recognizing 
arbitration agreements and in providing by statute for 
their enforcement is to encourage persons who wish to 
avoid delays incident to a civil action to obtain an 

. adjustment of their differences by a tribunal of their own 
choosing." ( Utah Cons/. Co. v. Western Pac. Ry. Co. 
(1916) 174 Cal. 156. 159 {162 P. 631} [hereafter Utah 
Cons!.].) "Typically, those who enter into arbitration 
a'greements expect that their dispute will be resolved 
without necessity for any contact with the courts." ( 
Blanton v. Womancare, Inc .. supra, at p. 402,fn. 5.) 

The arbitration clause included in the employment 
agreement in this case specifically states that the 
arbi .. trator's decision would be both binding and final. 
The parties to this action thus clearly intended the 
arbitrator's decision would be final. (3) Even had there 
been no such expression of intent, however, it is the 
general rule that [HN3] parties to a private arbitration 
imp! iedly agree that the arbitrator's decision will be both 
binding and final. n3 Indeed, "The very essence of the 
term 'arbitration' [in this context] connotes a binding 
award." ( Blanton v. Womancare, Inc., supra, 38 Cal.3d 
at p. 402, citing Domke on Commercial Arbitration (rev. 
ed. 1984) p. I [hereafter [*10] Domke].) In the early 
years of this state, this court opined that, "When parties 
agree to leave their dispute to an arbitrator, they are 
presumed to know that his award will be final and 
conclusive .... " ( Montiflori v. Engels (1853) 3 Cal. 431, 
434.) One commentator explains, "Even in the absence 
of an explicit agreement, conclusiveness is expected; the 
essence of the arbitration process is that an arbitral award 
shall put the dispute to rest." (Comment, Judicial 
Deference to Arbitral Determinations: Continuing 
Problems of Power and Finality (1976) 23 UCLA L.Rev. 
948-949 [hereafter Judicial Deference].) It has thus been 
obsei-ved that, "The parties [to an arbitration] can take a 
measure of comfo11 in !mowing that the arbitrator's 
award will ~I most certainly mean an end to the dispute." 
(Oehmke, Conunercial Arbitration ( 1987) § 6: I 0, p. 140 
[hereafter Oehmke].) 

n3 We assume for this discussion of gene!'lll 
principles that an enforceable arbitration 
agreement exists. We do not address here the 
situation where one party advances a legal theory 
that would ·vitiate the parties' voluntary 
agreement to submit to arbitration. (See § 1281.2 
[court will not order arbitration if "[g]rounds 
exist for the revocation of the agreement"].) 

This expectation of finality strongly informs the 
pa11ies' choice of an arbitral forum over a judicial one .. 
The arbitrator's decision should be the end, not the 
beginning, of the dispute. (See Feldman, Arbitration 
Modernized--The New California Arbitration Act (1961) 
34 So.Cai.L.Rev. 413, 4/4, fn. II.) Expanding the 
availability of judicial review of such decisions "would 
tend to deprive the parties to the arbitration agreement of 
the very advantages the process is intended to produce." (. 
Victoria v. Superior Court, supra, 40 Cal.Jd at p. 751 
[dis. opn. of Lucas, J.]; see generally, Judicial 
Deference, supra, 23 UCLA L.Rev. at p. 949.) 

Ensuring arbitral finality· thus requires that judicial 
intervention in the arbitl'lltion process be minimized. ( 
City of Oakland v. United Public Employees, supra, 179 
Cai.App.3d at p. 363: Lindholm v. Galvin (1979) 95 
Cai.App.3d 443. 450-451 {157 Cai.Rptr. 167}.) Because 
the decision to arbitrate grievances evinces the parties' 
intent to bypass the judicial system and thus avoid 
potential delays at the trial and appellate levels, arbitral 
finality is a core component of the parties' agreement to 
submit to arbitration. Thus, an arbitration decision is 
final and conclusive because the parties hal'e agreed that 
it be so. By ensuring that an arbitrator's decision is final 
and binding, cou1is simply assure that the parties receive 
the benefit of their bargain. n4 

n4 Professor Feldman suggests that, 
"P.sychologically and economically, the parties 
having selected their own decider, they would, on 
the whole, be satisfied with his award, as the best 
which could be had under the circumstances." 
(Feldman, Arbitration Law in California: Private 
Tribunals for Private Government (I 95 7) 30 
So.Cai.L.Rev. 375, 384 (discussing the arbitration 
scheme under the 1927 Jaw].) 

[ .. 904] (~"*188] (4) Moreover, [HN4] 
"(a]rbitrmors, unless specifically required to act in 

·conformity with rules of law, may base their decision 
upon broad principles of justice and equity, and in doing 
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so may expressly or impliedly reject a claim (*II) that 
a pllrty might successfully have Hsserted in a judicial 
action." ( Sapp v. Barenfeld (1949) 34 Ca/.2d 515, 523 
[212 P.2d 233}; see also Morris v. Zuckerman (1968) 69 
Cal_2c( 686, 69/ {72 Cai.Rptr. 880. 446 P.2d 1000]; 
Grunwald-Marx, Inc. v. L.A. Joint Board (/ 959) 52 
Ca/.2d 568, 589 [343 P.2d 23}.) As early as 1852, this 
court recognized that, "The arbitrators are not bound to 
award on principles of dry law, but may decide on 
principles of equity and good conscience, and make their 
award ex aequo et bono [according to what is just and 
good]." ( Muldrow v. Norris (1852) 2 Cal. 74, 77.) "As a 
consequence, arbitr!ttion awards are generally immune 
from judicial review. 'Parties who stipulate in an 
agreement that controversies that may arise out of it shall 
be settled by arbitration, may expect not only to reap the 
advantages that flow from the use of that nontechnical, 
summary procedure, but also to find themselves bound 
by an award reached by paths neither marked nor 
traceable and not subject to judicial review.' ( Case "· 
A/person (/960) 181 Cai.App.2d 757, 759 . ... )" ( 
Nogueira v: Kaiser Foundation Hospitals ( /988) 203 
Cai.App.3d 1192, 1195 [250 Cai.Rptr. 478}.) 

(5) Thus, [HNS] both because it vindicates the 
intentions of the parties that the award be final, and 
because an arbitrator is not ordinarily constrained to 
decide according to the rule of law, it is the general rule 
that, "The merits of the controversy between the parties 
are not subject to judicial review." ( O'Malley, supra, 48 
Ca/.2d at p. Ill: Griffith Co. v. San Diego Col. for 
Women (1955) 45 Ca/.2d 501. 510 [289 P.2d 476, 47 
A.L.R.2d 1349}; Pacific Vegetable Oil Corp. v. C.S.T. 
Ltd. (1946) 29 Ca/.2d 228. 233 [174 P.2d 441} [hereafter 
P!lc!fic Vegetable ].) More specifically, courts will not 
review the validity of the arbitrator's reasoning. ( 
Grunwald-Marx, Inc. v. L.A. Joint Board, supra, 52 
Ca/.2d at p. 589: Nogueira v. Kaiser Foundation 
Hospitals, supra, 203 Cal.App.3d at p. 1195; Ray Wilson 
Co. v. Anaheim Memo1·ial Hospital Assn. (1985) 166 
Cai.App.3d /081, /091 {213 Cal.Rptr. 62}; American & 
Nat. etc. Baseball Clubs v. Major League Baseball 
Players Assn. (1976) 59 Coi.App.3d 493, 498 [130 
Ca/.Rptr. 626} [hereafter Baseball Players).) Further, a 
col\l·t may not review the sufficiency of the evidence 
SL1pporting an arbitrator's award. ( Morris v. Zuckerman, 
supra, 69 Ca/.2d !II 69/; Pacific Vegetable, supra, 29 
Ca/.2d at p. 238; Nogueira v. Kaiser Foundation 
Hospitals, supra, 203 Cai.App.3d at p. 1195; see 
generally, 6 Cal.Jur.3d (rev.) Arbitration and Award, § 
76, pp. 133-134.) 

Thus, it is the general rule that, [HN6] with narrow 
exceptions, an arbitrator's decision cannot be reviewed 
for errors of fact or law. In reaffirming this general rule, 
we recognize there is a risk that the arbitrator will make a 

mistake. That risk, however, is acceptable for two 
reasons. First, by voluntarily submitting to arbitration, 
the pa1·ties have agreed to bear that risk in return for n 
quick, inexpensive, and conclusive resolution to "their 
dispute. [*12) (See That Way Production Co. v. 
Directors Guild of America, Inc. {1979) 96 Cal.App.3d 
960, 965 {158 Cai.Rptr. 475] [hereafter That WayJ.) As 
one commentator explains, "the parties to an arbitral 
-agreement knowingly take the risks of error of fact or 
law conunitted by the, arbitrators and that this is a worthy 
'trade-off in order to obtain speedy decisions by experts 
in the field whose practical· experience and ·worldly 
reasoning will be accepted as correct by other experts." 
(Sweeney, Judicial Review of Arbitral Proceedings 
(1981-1982) 5 Fordham lnt'l L.J. 253, 254.) "In other 
words, it is within the power of the arbitrator to make a 
mistake either legally or factuully. When parties opt for 
the forum of arbitration they agree to be bound by the 
decision of that forum knowing that arbitrators, like 
judges, are fallible." [U905) (* .. 189) ( That Way, 
supm, at p. 965.) 

Griffith Co. v. San Diego Col.foi· Women, supra. 45 
C!1/.2d 501. is illustrative. In that case, the plaintiff 
contracted to build certain buildings for the defendant 
college. When work was delayed, a dispute arose and 
the matter was submitted to arbitration. When a split 
arbitration panel ruled in the defendant's favor, the 
plaintiff moved the superior court to vacate the award, 
claiming, inter alia, that "the decision is arbitrary, harsh 
and inequitable; that it is contrary to law; and that it is 
not coextensive with tbe issues submitted." ( at p. 510.) 
This court rejected these contentions, stating, " 'Even if 
the arbitrator decided [the] point incorrectly, he did 
decide it. The issLie was admitted properly before him. 
Right or wrong the parties have contracted that such a 
decision should be conclusive. At most, it is an eri·or of 
law, not reviewable by the courts.' " ( at pp. 515-516, 
quoting Crofoot v. Blair Holdings Corp. (1953) /19 
Coi.App.2d 156, 189, [260 P.2d 156] [Crofoot 
disapproved on other grounds, Posner v. Grunwald
Marx, Inc. (1961) 56 Ca/.2d 169, 183 (14 Ca/.Rptr. 297, 
363 P.2d 313)].) 

A second reason why we tolerate the risk of an 
erroneous decision is because the Legislature has 
reduced the risk to the parties of such a decision by 
providing for judicial review in circumstances involving 
serious problems with the award itself, or with the 
fairness of the arbitration process. As stated ante, private 
arbitration proceedings are govemed ·by title 9 of the 
Code of Civil Procedure, sections 1280- 1294.2. [HN7] 
Section 1286.2 sets forth the grounds for vacation of an 
arbitrator's award. It states in pertinent part: "[T]he court 
shall vacate the award if the court determines that: [P] (a) 
The award was procured by corruption, fraud or other 
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undue means; [P) (b) There was corruption in any of the 
arbitrators; [PJ (c) The rights of such party were 
substantially prejudiced by misconduct of a neutral 
arbitrator: [P) (d) The arbitrators exceeded their powers 
and the award cannot be co!Tected without affectingthe 
merits of the decision upon the controversy submitted; or 
[P) (e) The rights of such party were substantially 
prejudiced by the refusal of the [*13) arbitrators to 
postpone the bearing upon sufficient cause being shown 
therefor or by the refusal of the arbitrators to hear 
evidence material to the controversy or by other conduct 
of the arbitrators contrary to the provisions of this title." 

In addition, [HN8) section 1286.6 provides grounds 
for con·ection of an arbitration award. That section states 
in perti1ient part: "[T)he court, unless it vacates the award 
pursuant to Section 1286.2, shall correct the award and 
confirm it as corrected. if the court determines that: [P] 
(a) There was an evident miscalculation of figures or an 
evident mistake in the description of any person, thing or 
property referred to in the award; [P] (b) The arbitrators 
exceeded their powers but the award may be corrected 
without affecting the merits of the decision upon the 
controversy submitted; or [P] (c) the award is imperfect 
in a matter of form, not affecting the merits of the 
controversy." 

The Legislature has thus substantially reduced the 
possibility of ce1iain forms of en·ar . infecting the 
arbitration process itself(§ 1286.2, subds. (a), (b), (c)), 
of an arbitrator exceeding the scope of his or her arbitral 
powers(§ 1286.2, subd. (d), 1286.6, subd. (b)), of some 
obvious and easily correctable mistake in the award (§ 
1286.6, subd. (a)), of one party being unfairly deprived 
of a fair opportunity to present his or her side of the 
dispute(§ 1286.2, subd. (e)), or of some other technical 
problem with the award (§ 1286.6, subd. (c)). In light of 
these statutory provisions, the residual risk to the parties 
of an arbitrator's erroneous decision represents an 
acceptable cost--obtaining the expedience and financial 
savings that the arbitration process provides--as 
compared to the judicial process. 

Although it is thus the general rule that an 
arbitrator's decision is not ordinarily reviewable for error 
by either the trial or appellate courts, Moncharsh 
contends three exceptions to the general rule apply to his 
case. First, he claims a court may review an arbitrator's 
decision if an error of law is [U906] ( .. "190] 
apparent an the face of the award and that error causes 
substantial injustice. Second, he claims the arbitrator 
exceeded his powers. (§ 1286.2, subd. (d).) Third, he 
argues c9urts will not enforce arbitration decisions that 
are illegal or violate public policy. We discuss each point 
seriatim. 

2. Error on the Face oft he Arbitration Decisi01r 

A review of the pertinent authorities yields no 
shortage of proclamations that a court may vacate an 
arbitrator's decision when (i) a·ri error of law appears on 
the face of the decision, and (ii) the error causes 
substantial injustice. (See, e.g., Abbolt v. California State 
Auto. Assn. (1977) 68 Cai.App.3d 763, 771 {137 
Cai.Rptr. 580) .) Indeed, some cases hold the error [" 14) 
need only appear on the face of the award, with no 
mention of resulting. injustice. (See, e.g., Parle Plaza, 
Lld. v. Pietz (1987) 193 Cai.App.3d 1414, 1420 {239 
Cal.Rptr. 51).) As previously noted, however, the 
Legislature has set forth grounds for vacation(§ 1286.2) 
and correction (§ 1286.6) of an arbitration award and 
"[a)n error of law is not one of the grounds." ( Nogueira 
v. Kaiser Foundation Hospitals, supra, 203 Cai.App.3d 
at p. 1195, and cases cited.) Because Moncharsh 
contends that an additional exception to the general rule 
for errors of law is authorized by both common law and 
statute, we next determine ·the genesis of that notion as 
well as its continuing validity. 

a. The Early Cammon Law Rule 

We begin with Muldrow v. Norris, supra, 2 Cal. 74 
[hereafter Muldrow], a case arising before the enactment 
of any arbitration statutes in this state. In Muldrow, a 
dispute arose between the parties and they agreed to 
submit the matter to a panel ·of three arbitrators, whose 
decision "should be final and conclusive." (!bid.) The 
arbitrators reached a decision and Norris, the losing 
party, sought to vacate the award. This court ruled in his 
favor, and we quote the opinion at length because it 
exemplifies the contradictory rule of judicial review that 
has been repeated in modified form since those early 
days: 

"The first point we propose to examine, is, as to the 
power of the Court below to inquire into the award now 
before us. It is a well settled principle that courts of 
equity, in the absence of statutes, will set aside awards 
for fraud, mistake, or accident, and it makes no 
difference whether the mistake be one of fact or law. It 
is true, under a general submission, arbitrators have 
power to decide upon the law and facts: and a mere 
mistake of Jaw cannot be taken advantage of. The 
arbitrators are not bound to award on principles of dry 
law, but may decide on principles of equity and good 
conscience, and make their award ex aequo el bono. If, 
however, they mean to decide according to the law, and 
mistake the law, the courts will set their award aside. A 
distinction seems to have been taken in the books 
between general and special awards. In the case of a 
general finding, it appears to be well settled that courts 
will not inquire into mistakes by evidence aliunde: but 
where the arbitrators have made any point a matter of 
judicial inquiry by spreading it upon the record, and they 
mistake the Jaw in a palpable and material point, their 
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award will be set aside. [Citation.] The mere act of 
setting forth their reasons must be considered for the 
purpose of enabling those dissatisfied to take advantage 
of them. [Citation.] In all cases where the arbitrators 
give the reasons of their finding, they are supposed to 
have intended to decide according to law, and to refer the 
point for the opinion of the Court. In such cases, if they 
mistake the Jaw, the award must be set aside; [*15] for 
it is not the opinion they intended to give, the same 
having been made through mistake. [Citation.] In the 
case already cited, the Court says, 'these special awards 
are not to be commended, as arbitrators may often decide 
with perfect equity between parties, and not give good 
reasons for their decision; but when a special award is 
once before the Court, it must stand or fall by its own 
intrinsic correctness, tested by legal principles.' 
[Citations.]" (2 Cal. at pp. 77-78.) 

The Muldrow court concluded: "In the case before 
us, the arbitrators have set forth the particular grounds 
upon which ["'*907] [*,..I 9 I] their finding was based: 
and it follows from the authorities· already cited, that the 
correctness of the principles by which they must be 
supposed to have been governed is a proper subject for 
judicial inquiry." (2 Cal. at p. 78.) 

Although Muldrow, supra, thus acknowledged that, 
at common law, an arbitrator need not follow the law in 
arriving at a decision, and that "a mere mistake of law 
cannot be taken advantage of" (2 Cal. at p. 77), the 
opinion qualified that statement and held that an award 
reached by an arbitrator may nevertheless be reversed if 
the error is "spreadO ... upon the record" and the mistake 
is on a "palpable and material point." (Ibid.) Muldrow 
also stated that when an arbitrator gives reas.ons to. 
support his decision, the award was subject to full-blown 
judicial oversight, and "must stand and fall by its own 
intrinsic correctness, tested by legal principles." ( at p. 
78.) n5 

n5 By ensuring some measure of judicial control 
over arbitral awards, Muldrow, supra, was typical 
of courts from that early era in exhibiting 
suspicion of private arbitration as a means of 
dispute resolution. Thus, for example, courts had 
held that a common law submission to arbitration 
was revocable at any time prior to the award. 
(See California Academy of Sciences v. Fletcher 
(1893) 99 Cal. 207. 209 {33 P. 855]: 3 Cal.Jur., 
Arbitration and Award § 19, p. 55.) In addition, 
early courts held agreements to arbitrate future 
disputes were unenforceable, both at common 
law and under the early statutes. ( Blodge/1 Co. v. 
Bebe Co. (!923) 190 Cal. 665 [214 P. 38, 26 
A.L.R. 1070]; Feldman, A1·bitration Li:zw in 

California: Private Tribunals for Private 
Government, S11pra, 30 So.Cai.L.Rev. at p. 382.) 
Even under the initial arbitration statutes, cou11s 
held invalid an agreement that the arbitrator's 
decision was final and that no appeal could be 
taken therefrom. ( Kreiss v. Hotaling (1892) 96 
Cal. 617, 621 {31 P. 740}; In re Joshua Hendy 
Machine Wor/cs (1908) 9 Cai.App. 610, 611 [99 
P. lllO).) 

Later that same term, this court again addressed the 
issue. In Tyson v. Wells (1852) 2 Cal. 122, the parties 
agreed to submit their conunercial dispute to a referee, 
whose decision was to be final. When the losing party 
challenged the referee's ruling, this court concluded the 
finality accorded a referee's report pursuant to statute 
was the same as for an arbitrator's ruling at conunon law. 
( at p. 130.) This time avoiding any suggestion that an 
arbitrator's decision was subject to unqualified judicial 
review, we stated: "it may be regarded as the settled rule, 
that the Court will not disturb the award of an arbitrator 
... unless the error which is complained of, whether it be 
of [*16] law or fact, appears on the face of the award." ( 
at p. 131.) Although the court purported to be following 
Muldrow, supra, 2 Cal. 74, there was no qualification 
that the error must be on a "palpable and material point." 
( at p. 77.) 

Six months later, we addressed the issue again. In 
Headley v. Reed (1 852) 2 Cal. 322, another case 
'involving a reference, we wrote, "According to the rule 
settled in [Muldrow], the decision of the referee can only 
be set aside on account of fraud or gross error of law or 
fact apparent on its face." ( at p. 325, italics added.) The 
Headley cou1i thus injected a new factor into the 
Muldrow test--gross error--but did not repeat Muldrow's 
assertion that an arbitrator's decision was subject to full
blown judicial review. 

· These three early cases--Muldrow. Tyson, Headley -
involved arbitration (or a reference, which was 
considered functionally equivalent to arbitration) at 
common law. From them, we can perceive the 
beginnings of the rule permitting judicial review of an 
arbitrator's ruling if en·or appeared an the face of the 
award. 

b. The Development ofStatutocy Law before 1927 

Around the time the aforementioned cases were 
decided, the Legislature enacted the Civil Practice Act of 
1851 and established the rules governing statutory 
arbitration. In section 3 86 of that act, tl1e Legislature 
specified the grounds on which a court could vacate an 
arbitrator's award. "The Court, on motion, may vacate 
the award upon either of the following grounds ... : [P] 
I st. That it was procured by corruption or fraud: [P] 2d. 
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That the arbitrators were guilty of misconduct, or 
committed gross error in refusing, on cause shown, to 
postpone the hearing, or in refLJsing [ .. 908] [U*l92] 
to hear pertinent evidence, or otherwise acted 
improperly, in a manner by which the rights of the party 
were prejudiced: [P] [3d.] That the arbitrators exceeded 
their powers in making their award; or that they refused, 
or improperly omitted, to consider a pa11 of the matters 
submitted ·to them; or that the award is indefinite, or 
cannot be performed." (Stats. 1851, Second Sess., tit. X, 
ch. IV,§ 386, pp. 112- 113, hereafter section 386 of the 
Civil Practice Act.) Significantly, there was no express 
provision permitting judicial review if there was a gross 
error on the face of the award. Nor was a court permitted 
to vacate an award if it concluded it lacked "intrinsic 
[legal) correctness," as suggested in Muldrow, supra, 2 
Cal. at pages 77-78. 

This court first considered section 3ll6 of tbe Civil 
Practice Act in Peachy eta/. v. Ritchie (1854) 4 Cal. 205 
(hereafter Peachy). In that case, the losing party ·to an 
arbitration moved to vacate the award, claiming among 
oiher [*17) things that "the arbitrators refused to hear 
pertinent evidence," and "the arbitrators exceeded their 
powers." (at p. 206.) The trial court "refused to entertain 
the ·motion" on procedural grounds. ( at p. 207 ,) 
Although the grounds asserted in support of the motion 
to vacate seemed to f~ll within the then-existing statutory 
grounds for vacation, this court refused to examine the 
decision of the court below, finding the asserted grounds 
to·vacate the award "wholly insufficient. [P] Our Statute 
is ··but a re· affirmance of the common law, and gives to 
th~e,parties no higher rights than they might have asset1ed 
in il court of equity in case of mistake, fraud or accident. 
The misconduct, contemplated by the Statute, was 
intended to apply to improper conduct in fact, such as 
that of a witness or juror, as contra- distinguished from 
mere error of judgment. [P] The whole doctrine of 
Arbitration was fully reviewed by this Court in the case 
of Muldrow v. Norris, 2 Cal. 74, in which we decided 
that we would not disturb the general finding of 
arbitrators, and that an award could not be set aside 
except in the cases there mentioned." ( Peachy, supra, 4 
Cal. at p. 207, punctuation and capitalization in original.) 

The Peachy opinion is noteworthy for two reasons. 
First, it failed to construe strictly the terms of the statute. 
Thus, although the appellant raised grounds for review 
that were apparently permitted under section 386 of the 
Civil Practice Act (i.e., claims that the arbitrator failed to 
hear pertinent evidence and exceeded his powers), the 
court declined to invoke those statutory provisions. 
Instead, it concluded that the new statute was merely an 
affirmation of the common law and that the statute 
granted disputants no greater rights than they would have 
had before its. enactment. The cou11 concluded that 

permitting a litigant to attack an award on the asserted 
statutory grounds would destroy this mode of adjusting 
private differences. ( Peachy, supra, 4 Cal. at p. 207.) 

Second, Peachy reaffirmed the availability of 
judicial review of arbitration awards as limited in 
Muldrow, supra, 2 Cal. 74, expressly mentioning 
mistake, fraud, and accident. Thus, despite the 
enactment of section 386 of the Civil Practice Act, the 
availability of judicial review of arbitration awards was 
still controlled by the conunon law principles established 
in earlier cases. ( Peachy, supt·a, 4 Cal. at p: 207.) 

The evolution away from an emphasis on the 
common law, first suggested by the enactment of the 
Civil Practice Act of 1851, continued in Carsley v. 
Lindsay (1859) 14 Cal. 390. In that case, partners in tbe 
Salamander Iron Works desired to dissolve tbeir 
partnership and submitted their dispute to an arbitrator, 
who found in Carsley's favor. When Lindsay 
successfully moved the trial court to vacate the award, 
Cars ley appealed. In support of the trial court's decision, 
Lindsay argued, inter alia, that the award was properly 
[* 18) vacated because it was contrary to law and 
evidence. This court rejected that argument, reasoning, 
"we are not aware that an award of an Arbitrator can be 
impeached on this ground. ... An impeachment on this · 
ground was not admissible at common law, and, if it 
were, our statute, (Practice Act, [§ ) 385 el seq.) 
prescribes ather grounds, as those upon which alone the 
award can be [ .. 909) [•~·•t93] vacated by the District 
Court upon motion." ( Carsley, supra, a/ p. 394, first 
italics in original, second added, citing Muldrow, supra. 
2 Cal. 74; Peachy, supra, 4 Cal. 205.) Although Cars/ey 
cited Muldrow and its progeny, it is clear the court had 
subtly shifted its position to place greater reliance on the 
statutory provisions as the exclusive grounds on which 
an arbitration award could be vacated. 

This trend continued when, in 1872, section 386 of 
the Civil Practice Act was codified without change as 
Code of Civil Procedure former section 1287. We 
addressed the new statute in In re Connor (1 900) I 28 
Cal. 279 [60 P. 862}. In tbat case, Pratt and CoruJOr had 
a dispute over a promissory note and submitted the . 
controversy to an arbitrator, who found in Connor's 
favor. Pratt moved to modify the award, and to vacate a 
portion of it. When the trial court denied his motion, he 
appealed, claiming witnesses in the hearing below were 
not sworn. This court affirmed, reasoning, "Where 
controversies are voluntarily submitted to arbitrators who 
need not be, and frequently are not, learned in the law, it 
is not contemplated that their awards will be viewed in 
the light of that strict adherence to legal rules and 
procedure which is expected in purely judicial trials." (at 
pp. 281-282.) After quoting Muldrow, supra, 2 Cal. 74, 
the Connor court flatly stated: "the only grounds for a 
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molion to vacate or modify an award are specified in 
sections I 287 and I 288 of the code; and the grounds for 
vacating an award ( Code Civ. Proc., sec. 1 287) include 
only cases of fraud, corruption, misconduct, 'or gross 
error,' ... These grounds do not include mere ordinary 
errors nor even faults of judgment. They refer to things 
that are 'gross.' " ( In re Connor, supra at p. 282, italics 
added.) 

By the time of In re Connor, supra, then, this court 
had dec! ined to perpetuate Mu/drows suggestion that 
courts could indulge in unfettered review of the "intrinsic 
correctness" of an arbitrator's decision. Indeed, the 
opposite was true; courts following the legislative 
scheme concluded the grounds for vacating an award 
were exclusively those set forth by statute. The Connor 
court, however, retained an exception to this general rule. 
Muldrow's holding, permitting judicial review of errors 
"spread upon the record" affecting a "palpable and 
material point" ( Muldrow, s11pra, 2 Cal. at p. 77), was 
transmogrified in In re Connor into a rule permitting 
judicial review of an award if it contained a "gross" 
error, although former section 1287 did not specify that 
ground as a permissible reason to vacate an award. [*19) 

. ( In re Connor, supra, 128 Cal. at p. 282.) Thus, 
although emphasizing the exclusivity of the statutory 
grounds for vacating an arbitration award, the Connor 
court retained a vestige of the common law rule that 
provided more generous judicial oversight. · 

Sixteen years later, this court retreated somewhat 
from In re Connor. supra, I 28 Cal. 2 79, and apparently 
returned to the rule developed in earlier cases (most 
notably Muldrow, supra, 2 Cal. 74, and especially 
Peachy. supra, 4 Cal. 205), that deemphasized the 
exclusivity of the statutory grounds· for vacating an 
award. In Utah Canst., supra, 174 Cal. I 56, a dispute 
arose between a railroad and a construction company 
over whether a debt had been discharged. The parties 
submitted their dispute to an arbitrator, who ruled in the 
railroad's favor. The construction company moved to 
vacate the award and appealed when the trial court 
denied its motion. We affirmed the trial court's decision, 
citing Muldrow, supra, 2 Cal. 74, and its progeny. "The 
code provisions are in aid of the common-law remedy of 
arbitration, a reaffirmance thereof, and do not alter its 
principles. [Citations.] An award made upon an 
unqualified submission cannot be impeached on the 
ground that it is contrary to law, unless the error appears 
on its face and causes ·substantial injustice. ( Carsley v. 
Lindsay. {s1tpra,} 14 Cal. 390; Morse. on Arbitration, 
296.)" (Utah Canst .. supra, 174 Cal. atpp.l60-161.) 

Although Cars ley v. Lindsay, supra, 14 Cal. 390, 
was cited in support, the basis for this court's apparent 
resurrection of the common law dominated view of 
judicial review of arbitration awards is puzzling. As 

explained, ante , at pages 17- I 8,. Carsley held that an 
arbitrator's award cannot be "impeached" merely because 
it contained an e!Tor of law, and that even if it could, 
section 386 of the Civil Practice Act (then codified 
verbatim in fanner section 1287) set forth the exclusive 
grounds to vacate an award. ( Carsley v. Lindsay, supra 
at p. 394.) Thus, close scrutiny reveals. Cars ley does not 
support the proposition for which it was cited in the Utah 
Canst. opinion. 

Utah Const,'s citation to Morse, The Law of 
Arbitration ar~d Award (1872), is similarly unavailing. 
That treatise states that when pa1iies submit to an 
arbitrator under a general submission, "such award is · 
conclusive as well of the law as the fact; and the court 
upon the return of such an award will not inquire 
whether· the referees, thus authorized, have decided 
correctly upon principles of law or not." ( at p. 296, fn. 
omitted.) As is clear, Morse does not provide support for 
the conclusion in Utah Cons/., s11pra, 174 Cal. 156, that 
a court can vacate an arbitration award for a legal error 
appearing on the face of the award causing substantial 
injustice. 

By the time this court decided Utah Cons/., supra, 
1 74' Cal. 156. the law governing judicial review of 
arbitration awards was in a state of flux. · The (*20) 
initial common law view permitting unfettered review of 
an award's "intrinsic correctness,'' first set' forth in 
Muldrow, supra, 2 Cal. 74, had fallen by the wayside. 
More importantly, an alternate rule permitting review of 
an error--or perhaps, a "gross" error--on the face of the 
award causing substantial injustice, also begur1 with 
Muldrow, waned with the advent of statutes (first in 
1851, then in 1872) governing the area; and had also 
apparently fallen into disfavor ( Carsley v. Lindsay, 
supra, 14 Cal. 390), although the notion was not 
completely abandoned. ( In re Connor. supra. 128 Cal. 
279.) By \916, however, that notion had been revived in 
Utah Cons/., Sllpra, 174 Cal. 156. Indeed, Utah Canst. 
has been cited in appellate decisions in the last 10 years 
for this very proposition. (See, e.g., Park Plaza. Ltd. v. 
Pietz, supra, 193 Cai.App.3d at p. 1420.) After 1927, the 
limits of judicial review of arbitration awards would 
evolve still further, this time shaped by additional 
legislation. 

c. Development of the Law After 192 7 

By 1926, the popularity of private arbitration as a 
viable alternate to resolving disputes outside court was in 
decline. "(W)idespreai:l dissatisfaction with our laws 
respecting arbitration [bad] been often expressed by 
chambers of commerce, mercantile associations and 
business men generally." (First Rep. of the Judicial 
Council of Cal. (1926) exhibit B, p. 57 [hereafter First 
Report}.) In addition, there were indications that the 
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organized bar also opposed private a'rbitration. (See 
Proceedings of the Fifteenth Anm1al Meeting Cal. State 
Bar Assn. ( 1924) pp. 70-73, quoted in Feldman, 
Arbitration Law in California: Private Tribunals for 
Private Governmenf, supra, 30 So.Cal.L.Rev. at p. 388, 
fn. 42.) In 1926, Los Angeles County reported its clerk 
filed only three ·submissions to arbitrate; Alameda 
County repm1ed no petitions were filed that year. (First 
Report, supra, p. 57.) · 

The reason for the dearth of submissions to 
arbitration could be traced to two factors. First, private 

· arbitration was no more efficient than regular judicial 
adjudication due to the statutory rule permitting a 
disputant to revoke his or her submission to arbitrate "at 
any time before the award is made." (Former§ 1283; see 
also First Report, supra, p. 58.) Second, private 
arbitration was not viewed as a particularly valuable 
method of dispute resolution because courts would not 
enforce contractual provisions agreeing to submit fitture 
disputes to ·arbitration. ( Blodge/1 Co. v. Bebe Co., supra, 
/90 Cal. at p. 667.) 

These perceived flaws were remedied when, in 
192 7, the Legislature amended the statutes governing 
private a1:bitration. (Slats. 1927, ch. 225, p. 403 et seq.) 
We may infer that by amending the existing statutes in 
response ["'21) to the report to the [**911) [* .. 195] 
Judicial Council of California, the Legislature intended 
to encourage the use of private arbitration. The 1927 
amendments thus represent a clear legislative expression 
of public. [lOlicy in favor of private arbitration as an 
altemate method of dispute resolution. 

In addition to those changes, former section 1287-
setting faith the grounds for vacating an arbitration 
award--was recodified and renumbered as new section 
1288. That section provided in pertinent part: "In either 
of the following cases the superior court of the county or 
city and county in which said arbitration was had must 
make an order vacating the award, upon the application 
of any party to the arbitration: [P] (a) Where the award 
was procured by corruption, fraud or undue means. [P] 
(b) Where there was corruption in the arbitrators, or 
either of them. [P) (c) Where the arbitrators were guilty 
of misconduct, in refusing to postpone the hearing, upon 
sufficient cause shown, or in refusing to hear evidence, 
peltinent and material to the controversy; or of any other 
misbehaviors, by which the rights of any party have been 
prejudiced. [P] (d) Where the arbitrators exceeded their 
powers, or so imperfectly executed them, that a mutual, 
final and definite award, upon the subject matter 
submitted, was not made." (Stats. 1927, ch. 225, § 9, pp. 
406-407 .) 

The major changes in the new statute were: (i) the 
addition in subdivision (a) permitting vacation when the 

award was procured by "undue means"; and (ii) the 
addition to subdivision (d) permitting vacation when the 
arbitrators "so impe1fectly executed [their powers] that a 
mutual, final and definite award ... was not made." 
(Former§ 1288, Slats. 1927, ch. 225, § 9, p. 407.) 

The limits of judicial review of an arbitration award 
under the 1927 amendments were addressed in Pacific 
Vegetable, supra, 29 Ca/.2d 228. In that case, the seller 
claimed its contract with a buyer to ship copra from the 
Fiji Islands to San Diego, California, was cancelled due 
to the outbreak of World War II. The matter was 
submitted to an arbitration panel, whi_ch found in favor of 
the seller. The buyer moved in superior court to vacate 
the award, claiming 'it was not ·given an adequate 
opportunity to address the seller's arguments. 

The Pacific Vegetable court stated that, "The merits 
of the controversy between the parties are not subject to 
judicial review. By section I 288 of the Code of Civil 
Procedure the 'superior court has power to vacate an 
award (quoting the terms of section 1288]." ( Pacific 
Vegetable, supra, 29 Cal.2d at p. 233.) Later, the court 
explained, "The form and sufficiency of the evidence, 
and the credibility and good faith of the parties, in the 
absence of [*22] com1ption, fraud or undue means in 
otitaining an award, are not matters for judicial review." ( 
at p. 238.) It is significant that the court twice 
emphasized the statutory grounds for vacating an award, 
but never reiterated the old common law based rule 
permitting review for an error on the face of the award 
that causes substantial injustice. In this way, the Pacific 
Vegetable court suggested that former section 1288--and 
not the common law--established the limits of judicial 
review of arbitration awards. n6 
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n6 Although Pacific Vegetable, supra, 29 Ca/.2d 
228, thus implied the statutory grounds were 
exclusive, its ultimate meaning was somewhat 
ambiguous, for it also noted that " 'The statutory 
provisions for a review thereof are manifestly for 
the sole purpose of preventing the misuse of the 
proceeding, where corruption, fraud, misconduct, 
gross error, or mistake has been carried into the 
award to the substantial prejudice ofa party to the 
proceeding.' " ( at p. 240, quoting Utah Cons/., 
supra, 174 Cal. at p. 159, italics added.) Because 
this quotation came in a paragraph discussing the 
requirement that a challenger must show 
prejudice flowing from the alleged error, 
however, it is doubtful the cow·t meant to 
embrace the old rule permitting a court to vacate 
an award when error appeared on the face of the 
award causing substantial injustice. 
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A few years after Pacific Vegetable, supra, 29 
Ca/.2d 228, the murky issue of the scope of judicial 
review of arbitration awards gained some much-needed 
clarity. In Crofoot v. Blair Holdings Corp .. supra,' 119 
Cai.App.2d /56 [***196] [**912] [hereafter Crofoot], 
Justice Raymond Peters, then the Presiding Justice of the 
Court of Appeal for the First Appellate District, Division 
One, confronted a case involving alleged fraud in a 
complex stock deal. After numerous lawsuits were filed 
in California and New York, the interested parties agreed 
to submit the entire matter to arbitration. Following 
presentation of evidence to the arbitrator, he rendered a 
five-page award uccompanied by findings and opinions 
covering two hundred fifteen pages. The overall result 
was a judgment in favor of Blair Holdings Corporation 
(Blair) and against Crofoot. Blair successfully moved in 
superior court to correct and confirm the award, and 
Crofoot appeal~d. 

At the outset, the Court of Appeal explained that 
after the 1927 amendments to the Code of Civil 
Procedure, written agreements to arbitrate were governed 
exclusively by statute and there was "no field for a 
corruimn law arbitration to operate .... " ( Crofoot, supra, 
/19 Cai.App.2d at p. 181.) The appellate court therefore 
rejected Crofoot's argument that the arbitrator lacked 
jurisdiction because Blair never secured a court order 
submitting the cases to arbitration. "Prior to [1927], it 
was undoubtedly the law that both common law and 
statutory arbitrations existed in this state, that in the 
absence of [a court] order of submission the arbitration 
was deemed to be a c01runon law arbitration, and that in 
such common law arbitration the award could only be 
enforced by an independent action and could not be 
entered as a judgment. ... [P] Since 192 7, however, 
these limitations on statutory [•23) arbitration no longer 
exist." ( at pp. 180-181.) After noting some of the 
differences between common law and statutory 
arbitration, the appellate court concluded, "that by the 
adoption of the 1927 statute, the Legislature intended to 
adopt a comprehensive all-inclusive statutory scheme 
applicable to all written agreements to arbitrate, and that 
in such cases the doctrines applicable to a common law 
arbitration were abolished." (at p. 182.) n7 

n 7 This conclusion was foreshadowed three years 
earlier by a scholarly article on which the Crofoot 
court relied. (see Crofoot, supra, 119 Cai.App.2d 
at p. 1 82.) The article noted that "The present 
statue, a detailed one contravenes common law 
principles almost point by point. Legislative 
purpose to abolish applicable common law might 
be found from this fact alone. The statute 
obliterates all guideposts under which the 

previous statutes permitted notice whether one 
was contracting for statutory or common law 
arbitration. It is reasonable that parties who 
voluntarily agree in writing to arbitrate should be 
bound by the statute and should not as an 
afterthought be permitted to escape from their 
contract through the portals of the common law." 
(Kagel, Labar and Commercial Arbitration 
Under the California Arbitration Stallle (1950) 
38 Cai.L.Rev. 799, 809.) 

On the question of arbitral finality, the Crofoot 
court was more circumspect, admitting "The law is not 
quite so clear as to a court's powers of review over 
questions of law. The earlier cases held that the court 
had the power to review errors of law, at least where they 
appeared upon the. face of the award. n[8] ( In re Frick, 
130 Cal.App. 290 {19 P.2d 836]; Utah Cons/. Ca. v. 
Western Pac. Ry. Co., 174 Cal. 156 {162 P. 631].) The 
later cases have gone much farther in granting finality to 
the award even as to questions of law. In Pacific 
Vegetable Oil Carp. v. C.S. T., Ltd .. {supra.] 29 Ca/.2d 
228. 233. it was bluntly held that 'The merits of the 
controversy between the parties are not subject to 
judicial review.' " ( Crofoot. supra. 119 Cal.App.2d at p. 
185.) After surveying cases that note an arbitrator need 
not rule in conformity .with the law, the Crofoot court 
made a dramatic conclusion: "Under these cases it must 
be held that in the absence of some limiting clause in the 
arbitration agreement, the merits of the award, either on 
questions of fact or of law, may not be reviewed except 
as provided in the statute." ( Crofoot, supra, I 19 

· Cal.App.2d at p. 186, italics added.) 

n[8] At this point, the Crofoot court inserted a 
footnote and stated: "But even prior to 1927 it 
was held that only 'gross' errors of an arbitrator 
were reviewable-- Tn re Conno1·, 128 Cal. 279 
282 {60 P. 862]." 

This bold statement reflected the end result of many 
years of evolution in the [ .. 913] [" .. 197]' law, from 
the common law roots of Muldrow, supra, 2 Cal. 74. 
through the growth of the rule permitting review of 
etTors on the face of the award ( Utah Canst .. supra, 174 
Cal. at pp. /60-16/), and through the importan!changes 
occasioned by the !927 amendments as interpreted first 
by Pacific Vegetable, supra, 29 Ca/.2d 228, and then 
definitively by Crofoot, supra, J/9 Cal.App.2d 156. 
Later opinions of this court relied heavily on the 
reasoning and conclusion of the Crofoot opinion to 
declare that the sole grounds for [*24] vacating an 
arbitration award were those set forth by statute. (See 
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O'Malley, supra, 48 Cal.2d at pp. I I 1-1 I 2; Griffith Co. 
v. San Diego Col. for Women, supra, 45 Cal.2d at pp. 
515-516.) 

In the years following Crofoot, supra, 119 
Cai.App.2d 156, a large majority of appellate decisions 
also adopted the Crofoot conclusion that former section 
1288 set fmth the exclusive means for vacating an 
arbitration award. (Cecil v. Bank of America (1956) 142 
Cal.App.2d 249, 25 I {298 P. 2d 24] ["the merits of the 
award ... may not be reviewed except as provided in the 
statute"]; Downer Corp. v. Union Paving Co. (1956) 146 
Cai.App.2d 708, 715 {304 P.2d 756] [same]; Wetsel v. 
Garibaldi (1958) 159 Cai.App.2d 4, i3 [323 P.2d 524}, 
disapproved ·on' other grounds, Posner v. Grunwald
Marx, Inc .. supra, 56 Ca/.2d at p. 183 [same]; U/ene v. 
Murray Millman of California (1959) 175 Cai.App.2d 
655, 660 {346 P.2d 494] [same]; Meat Cutters Local No. 
439 v. Olson Bros. (/ 960) 186 Cal.App.2d 200, 203-204 
{8 Cal.Rptr. 789} [same]; Government Employees Ins. 
Co. v. Brunner (1961) 191 Cal.App.2d 334, 340-341 {12 
Ca/.Rptr. 547] (same]; but see, U.S. Plywood Corp. v. 
Hudson Lumber Co. (1954) 124 Cai.App.2d 527, 532 
{269 P.2d 93} [reiterating the "elTOr on face of award" 
sta1idard].) Some cases did not expressly recognize the 
exclusiveness of the statutory grounds, but implied that 
point. by flatly stating the merits of an arbitration award 
were· not subject to judicial review. ( Atlas Floor 
Covering v. Crescent House & Garden, Inc. (1958) 166 
Col.App.2d 211, 216 [333 P.2d 194]; Gerard v. Salter 
(1956) 146 Cai.App.2d 840, 846 {304 P.2d 237}.) 

·In 1956, the Legislature authorized the California 
Law Revision Commission to study and determine 
whether the statutory arbitration scheme should he 
revised. (Assem. Cone. Res. No. 10, Slats. 1957 (1956 
Reg. Sess.) res. ch. 42, Topic 14, p. 264.) The 
conunission's report was transmitted to the Governor in 
December 1960. (Recommendation and Study 
Pertaining to Arbitration (Dec. 1960) 3 Cal. Law 
Revision Com. Rep. (1960) [hereafter Arbitration 
Study].) On the subject of the scope of judicial review, 
the report explained that, "Nothing in the California 
statute defines the permissible scope of review by the 
courts. Numerous court rulings have, however, 
developed the following basic principles which set the 
limits for any cou1t review: [P] ... [P] (2) Merits of en 
arbitration award either on questions of fact or of law 
may not be reviewed except as provided for in the slatute 
in the absence of some limiting clause in the arbitration 
agreement. (P] ... n[9] [P) (5) Statutory provisions for a 
review of arbitration proceedings are for the sole purpose 
of preventing misuse of the proceedings where 
corruption, [•25] fraud, misconduct, gross error or 
mistake n[lO] has been carried into the award to the 
substantial prejudice of a party to the proceedings." 

(Arbitration Study, supra, pp. G-53 to G-54, italics 
added.) 

n[9] For this propostt1on, the report cited 
O'Malley, supra, 48 Ca/.2d 107, and Crofoot, 
supra, 119 Cai.App.2d 156, among other 
cases.n[ I 0] Although the inclusion of the phrase 
"gross error or mistake" may suggest the· 
commission approved of (or at least recognized) 
the rule permitting judicial review of gross errors 
on the face of the award causing substantial 
injustice, the report later refutes this notion, 
stating, "Even a gross error or mistake in an 
arbitrator's judgment is not sufficient grounds for 
vacation, unless the error amounts to actual or 
constructive fraud." (Arbitration Study, supra, p. 
G-55.) 

The Arbitration Study emphasized that arbitration 
should be the end of the dispute and that "the ordinary 
concepts of judicial appeal and review are not applicable 
to [ .. 914] [*** 198] arbitration awards. Settled case 
law is based on this assumption." (Arbitration Study, 
supra, p. G-54.) After surveying the state of the law, the 
report concluded that although the California statutes do 
not "attempt to express the exact limits of court review of 
arbitration awards, ... no good reason exists to codify into 
the California statute the case law as it presently exists." 
(Ibid.) Further, the repmt recommended that the "present 
grounds for vacating an award should be left 
substantially unchanged." (at p. G-57.) The report of the 
California Law Revision Commission thus concluded 
that the state of the law, as represented by Crofoot, 
supra. 119 Cai.App.2d 156, and its progeny, should not 
be altered by any statutory amendments. 

The California Legislature thereafter enacted a 
revision of the arbitration statutes. (Stats. 1961, ch. 461, 
p. 1540 et seq.) Former section 1288, which had set forth 
the grounds on which an award could be vacated, was 
slightly altered and renumbered as new section 1286.2, 
and this section still controls today. nil The new 
grounds are "substantially a restatement of the grounds 
set out in a bit more archaic form in the 1927 statute." 
(Feldman, Arbitration Modernized--The New California 
Arbitration Act, supra, 34 So.Cai.L.Rev. at p. 433.) It is 
significant that there is no mention of the rule permitting 
judicial review for errors apparent on the face of the 
arbitration award causing substantial injustice. (6n) We 
may infer from this omission that the Legislature 
intended to reject that rule, and instead adopt the position 
taken in case law and endorsed in the Arbitration Study, 
that is, "that in the absence of some limiting clause in the 
arbitration agreement, the merits of the award, either on 
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questions of fact or of law, may not be reviewed except 
as provided in the statute." ( Crofoot, supra, 119 
Cai.App.2d at p. 186.) 

n I I The current version of section 1286.2 is 
quoted on pages 12-13 .. an/e. 

The Legislature's intent is further revealed by an 
examination of other statutes. For example, in providing 
for arbitrating disputes arising from public construction 
contracts, section 1296 directs that "a court shall ... 
[*26] vacate the award if after review of the award it 
determines either that the award is not suppo1ied by 
substantial evidence or that it is based on an error of 
Jaw." (7) By specifically providing in that provision for 
judicial review and correction· of error, but not in section 
1286.2, we may infer that the Legislature did not intend 
to confer traditional judicial review in private arbitration 
cases. " ' "Where a statute, with reference to one subject 
contains a given provision, the omission of such 
provision from a similar statute concerning a related 
subject ... is significant to show that a different intention 
existed." ' [Citation.]" ( People v. Drake (I 977) 19 
Ca/.3d 749, 755 {139 Cai.Rptr. 720, 566 P.2d 622].) 

The law has thus evolved from its common law 
origins and moved towards a more clearly delineated 
scheme rooted in statute. (6b) [HN9) A majority of 
California appellate decisions have followed the modern 
rule, established by Pacific Vegetable, supra, 29 Ca/.2d 
228, and Crofoot, supra, JJ9 Cai.App;2d 156, and 
generally limit judicial review of private arbitration 
awards to those grounds specified in sections 1286.2 and 
I 286.6. (See, e.g., Severtson v. Williams Construclion 
Co. (1985) 173 Cai.App.3d 86, 92-93 {220 Cai.Rptr. 
400}: Lindholm v. Galvin, supra, 95 Cai.App.3d at pp. 
450-451: Baseball Pl,tyers, supra, 59 Cai.App.3d at p. 
498: Santa Clara-San Benita elc. Elec. Contractors' 
Assn. v. Local Union No. 332 (1974) 40 Cai.App.3d 431, 
437 {114 Cai.Rptr. 909}; Stale Farm Mut. Auto. Ins. Co. 
v. Guleserian (1972) 28 Cal.App.3d 397, 402 [104 
Cal.Rptr. 683}; Jones v. Kvistad (1971) 19 Cai.App.3d 
836. 840- 843 {97 Cai.Rptr. 100]; Allen v. 
Interinsurance Exchange (1969) 275 Cal.App.2d 636, 
641 [80 Cal. Rptr. 24 7]: Durand v. Wilshire Ins. Co. 
(/969) 270 Cai.App.2d 58, 61 {75 Cai.Rptr. 415}.) 

This view is consistent with a large majority of 
decisions in other states. Although [*"915] [ .. *199] 
California has not adopted the Unifonn Arbitration Act, 
more than half the states have done so. (See 7 West's U. 
Laws Ann. (1985) U. ·Arbitration. Act, 1991 Cum. Arm. 
Pocket Pt., p. 1.) The statutory grounds to vacate a 
private arbitration award set forth in the uniform Jaw 

largely mirror those codified in section 1286.2, however, 
nl2 and most states have concluded that these grounds 
are exclusive. (See, e.g., Verdex Steel and Cons/. Co. v. 
Board of Supervisors {1973) 19 Ariz.App. 547 {509 P.2d 
240]: Affiliated [•27] Marketing, Inc. v. Dyco Chern. & · 
Coatings, Inc. (Fla.Dist.Ct.App. 1976) 340 So.2d 1240, 
1242, cert. den. (Fla. 1977) 353 So.2d 675; Morrison
Knudson v. Makahuena Corp. (1983) 66 Hawaii 663, 
668 {675 P.2d 760}: Bingham County Com'n v. 
Interstate Elec. Co. (1983) 105 Idaho 36, 42 {665 P.2d 
1046, 1052]: Konicki v. Oak Brook Racquet Club, Inc. 
(1982) 110 fii.App.3d 217. 223 {441 N.E.2d /333, 
133 7]; State. Dept. of Admin., Per. Div. v. Sightes 
(lnd.Ct.App. 1981) 416 N.E.2d 445, 450: City of Sulphur 
v. Southern Builders (La.Ct.App. /991) 579 So.2d 1207, 
1210. cert. den. 587 So.2d 629; Plymouth-Carver School 
Dis/. v. J. Farmer (1990) 407 Mass. /006. 1007 {553 
N.E.2d 1284, 1285] [rescript opinion]; AFSCME Council 
96 v. Arrowhead Reg. Corr. Ed. (Minn. 1984) 356 
N. W.2d 295, 299:. Savage Educ. Ass'n v. Trustees of · 
Richland Cty. (1984) 214 Mont. 289, 295-296 {692 P.2d 
123 7, 1 240}; New Shy Clown Casino, Inc. v. Baldwin 
(1987) /03 Nev. 269, 271 {737 P.2d 524, 525} [per 
curiam]; Kearny PBA No. 21 v. Town of Kearny (1979) 
81 N.J. 208, 220-221 [405 A.2d 393, 399]: Cyclone 
Roofing Co. v. David M LaFave Co. (1 984) 312 N.C. 
224, 233-234 {321 S.E.2d 872, 879]; Aamol v. Eneboe 
(S.D. 1 984) 352 N. W.2d 647, 649; Util. Trailer Sales of 
Salt Lake v. Fake (Utah 1987) 740 P.2d 1327, 1329; 
Milwaukee Police Ass'n v. City of Milwaukee {1979) 92 
Wis.2d 175, 181-182 {285 N.W.2d 133, 136-137]; but 
see Texas West Oil & Gas Cmp. v. Fitzgerald (Wyo. 
1986) 726 P.2d 1056, 1060-1061 [finding statutory 
grounds to vacate an arbitration award not exclusive].) 
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n 12 Section 12 of the Unifonn Arbitration Act 
·states in pe1iinent pa1i: 

"(a) Upon application of a party, the court 
shall vacate an award where: 

"( l) The award was procured by corruption, 
fraud or other undue means; 

"(2) There was evident partiality by an 
arbitrator appointed as a neutral or corruption in 
a11y of the arbitrators or misconduct prejudicing 
the rights of any party; 

"(3) The arbitrators exceeded their powers; 

"( 4) The arbitrators refused to postpone the 
hearing upon sufficient cause being shown 
therefor or refused to hear evidence material to 
the controversy or otherwise so conducted the 
hearing, contrary to the provisions of Section 5, 
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as to prejudice substantially the rights of a party; 
or 

"(5) There was no arbitration agreement and 
the issue was not adversely determined in 
proceedings under Section 2 and the party did not 
participate in the arbitration hearing without 
raising the objection; but the fact that the relief 
was such that it could not or would not be granted 
by a court of law or equity is not a ground for 
vacating or refusing to confirm the award." (7 
West's U. Laws Ann. (1985) U. Arbitration Act,§ 
12, subd. (a).) 

Although the matter would seem to have been put to 
rest, several California decisions rendered since the 1961 
statutory amendments have inexplicably resurrected the 
view in Utah Cons!., sup1·a, 174 Cal. 156, that an 
arbitration award may be vacated when an error appears 
on the face of-the award and causes substantial injustice. 
(See, e.g., Schneider v. Kaiser Foundation Hospitals 
(1989) 215 Ca/.App.3d 131/, 1317 [264 Cai.Rplr. 227}: 
Park Plaza, Ltd. v. Pietz, supra, I 93 Ca/.App.3d at p. 
1420; Ray Wilson Co. v. Anaheim Memorial Hospital 
Assn.. supra, /66 Cai.App. 3d at p. 1091: Hirsch v. 
Ensign (1981) 122 Cal.App.3d 521, 529 {176 Cai.Rpt1·. 
17); Abbon v. California Stale Auto Assn., supra, 68 
Cai.App.3d at p. 771: Campbell v. Farmer's Ins. Exch. 
(1968) 260 Cai.App.2d 105, 111-112 [6'7 Cai.Rptr. 175}: 
see generally, 6 Cai.Jur.3d, Arbitration and Award,§ 83, 
pp. 145-147.) 

.In light of the development of decisional law 
embracing as exclusive the statutory grounds to vacate 
an arbitration award, as well as the apparent [*28] 
intent of the Legislature to generally exclude 
nonstatutory grounds to vacate an award, we adhere to 
the Pacific Vegetable!Crofoot line of cases that limit 
judicial review of private arbitration awards to those 
cases in which there [ .. 916] [•**200] exists a 
statutory ground to vacate or correct the award. Those 
decisions permitting review of an award where an error 
of law appears on the face of the award causing 
substantial injustice have perpetuated a point of view that 
is inconsistent with the modern view of private 
arbitration and are therefore disapproved. 

3. The Arbitrator Did Not Exceed His Powers 

Section 1286.2, subdivision (d), . provides for 
vacation of an arbitration award when "The arbitrators 
exceeded their powers and the award cannot be corrected 
without affecting the merits of the decision upon the 
controversy submitted." (8) Moncharsh argues this 
statutory exception to the rule generally precluding 
judicial review of arbitration awards applies to his case. 
It is unclear, however, on what theory Moncharsh would 

have us conclude the arbitrator exceeded his powers. It 
is well settled that " [HN 1 OJ arbitrators do not exceed 
their powers merely because they assign an erroneous 
reason for their decision." ( O'Malley, supra, 48 Ca/.2d 
at p. Ill: Hacienda Hotel v, CulinGIJI Workers Union 
(1985) 175 Cai.App.Jd 1117. 1133 [223 Ca/.Rptr. 305].) 
A contrary holding would permit the exception to 
swallow the rule of limited judicial review; a litigant 
could always contend the arbitrator erred and thus 
exceeded his powers. To the extent Moncharsh argues 
his case comes within section 1286.2, subdivision (d) 
merely because the arbitrator reached an erroneous 
decision, we reject the point. 

Moreover, consistent with our arbitration statutes 
and subject to the limited exceptions discussed in section 
4, post, [HN II] it is within the "powers" of the arbitrator 
to resolve the entire "merits" of the "controversy 
submitted" by the parties .. (§ 1286.2, subd. (d); § 
1286.6, subd. (b), (c).) Obviously, the "merits" include 
all the contested issues of Jaw and fact submitted to the 
arbitrator for decision. The arbitrator's resolution of 
these issues is what the parties bargained for in the 
arbitration agreement. Moncharsh does not argue that the 
arbitrator's award strayed beyond the scope of the parties' 
agreement by resolving issues the parties did not agree to 
arbitrate. The agreement to arbitrate encompassed "[a]ny 
dispute arising out of' the employment contract. The 
pa1iies' dispute over the allocation of attorney's fees 
following termination of employment clearly arose out of 
the employment contract; the arbitrator's award does no 
more than resolve that dispute. Under these 
circumstances, the arbitrator was within his "powers" in 
resolving the questions of law presented to him. The 
award is not subject to vacation or correction based on 
any of the statutory grounds asserted by Moncharsh. 
[*29] 

4. Tllegality oft he Contract Permits Judicial Review 

Moncharsh next contends the arbitrator's award is 
subject to judicial review because paragraph X-C of the 
employment agreement is illegal and in violation of 
public policy. Focussing on the fee-splitting provision of 
the employment agreement, he contends that despite the 
limited scope of judicial review of arbitration awards, 
such review has historically been available when one 
·party alleges the underlying contract, a portion thereof, 
or the resulting award, is illegal or in violation of public 
policy. Before addressing the merits of the claim, we first 
discuss whether Moncharsh adequately preserved the 
issue for appellate review. 

a. Waiver 

(9) Respondent Heily & Blase suggests 
Moncharsh waived the issue of illegality by failing to 
object to arbitration on this ground. We reject the claim 
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because, as we explain below, Moncharsh's allegation 
that paragraph X-C was illegal, even if true, does not 
render illegal either (i) the entire employment agreement, 
or (ii) the agreement to arbitrate· itself. Accordingly, his 
illegality claim was an arbitrable one, and he did not 
waive the issue by failing to object to arbitration on this 
ground, 

. [HN 12] Section 1281.2 states that when a written 
agreement to arbitrate exists, the court shall compel the 
parties to arbitrate their dispute "unless it determines 
that: [P] ... [P] (b) Grounds exist for the revocation of 
[U9J7] [***20 I) the agreement," (Italics added.) 
Although this statute does not expressly state whether 
grounds must exist to revoke the entire contract, the 
arbitration agreement only, or some other provision of 
the contract, a fair reading of the statutory scheme 
reveals the Legislature must have meant revocation of 
the arbitration agreement. 

For example, section 1281 states "A· written 
agreement to submit to arbitration an existing 
controversy ... is valid ... save upon such grounds as exist 
for the revocation of any contract." (Italics added.} 
Section J 281.2 also speaks in terms of an "arbitration 
agreement" and a "written agreement to arbitrate." Thus, 
the plain meaning of section 1281.2 requires 
enforcement of the arbitration agreement unless there 
exist grounds for revocation of that agreement. 

[HN13] If a contract includes an arbitration 
agreement, and grounds exist to revoke the entire 
contract, such grounds would also vitiate the arbitration 
agreement. Thus, if an otherwise enforceable arbitration 
agreement is contained in an illegal contract, a pa11y may 
avoid arbitration altogether. ( California Stale Council of 
Carpenters v. Superior Court (1970) II Cal.App.3d 144, 
157 (."30) [89 Cai.Rptr. 625} [hereafter Carpenters]; 
Bianco v, Superior Court (1968) 265 Cai.App.2d 126 [71 
Cai.Rptr. 322}.) 

By contrast, [HN 14) when--as here--the alleged 
illegality goes to only a portion of the contract (that does 
riot include the arbitration agreement}, the entire 
controversy, including the issue of illegality, remains 
arbitrable. ( G1·een v. MI. Diablo Hospital Dis/. (1989) 
207 Cai.App.3d 63, 71 {254 Cai.Rptr. 689}; Cmpenters, 
supra, II Ca/.App.3d at p. 1 57; Baseball Players, supra, 
59 Cai.App.3d at p. 503 (dis. opn. of Brown (H. C.}, J.} 
("question of illegality is one which may be considered 
by the arbitrators"].} n 13 

n 13 Ericksen, supra, 35 Ca/.3d 3/2, does not 
compel a different result. In that case, we held 
that when one party to an arbitration agreement 
claimed fraud in the inducement of the contract, 

the entire controversy was nevertheless an 
arbitrable one, and the question of whether fraud 
existed was properly determined by the arbitrator, 
and not by a court of law: Although fraud in tl1e 
inducement could result in "revocation of the 
agreement" (§ 128 1.2}, we distinguished that 
case from those in which a party claimed 
illegality of the underlying agreement. ( 
Ericksen, supra, atpp. 316-317./n. 2.) Moreover, 
we reasoned that requiring a party claiming fraud 
in the inducement to submit the claim to 
arbitration was justified because, "The difference 

· between a breach of contract and such fraudulent 
inducement turns upon determination of a party's 
state of mind at the time the contract was entered 
into, and we ought not close our eyes to the 
practical consequences of a rule which would 
allow a pa11y to avoid an arbitration commitment 
by relying upon that distinction." ( at pp. 322-
323.} 

We apply this rule here. Moncllarsh does not 
contend the alleged illegality constitutes grounds to 
revoke the entire employment contract. Nor does he 
contend the alleged illegality voids the arbitration clause 
of that contract. Accordingly, the legality of the fee
splitting provision was a question for the arbitrator in the 
first instance. Thus, Moncharsh was not required to first 
raise the issue of illegality in the trial court in order to 
preserve the issue for later judicial review. 

The issue would have been waived, however, had 
Moncharsh failed to raise it before the arbitrator. Any 
other conclusion is inconsistent with the basic purpose of 
private arbitration, which is to finally decide a dispute 
between the parties. Moreover, we cannot permit a party 
to sit on his rights, content in the knowledge that should 
he suffer an adverse decision, he could then raise the 
illegality issue in a motion to vacate the arbitrator's 
award. A contrary rule would condone a level of 
"procedural gamesmanship" that we have condemned as 
"unde1mining the advantages of arbitration." ( Ericksen, 
supra, 35 Ca/.3d at p. 323 [rejecting a rule permitting 
determination by courts of preliminary issues prior to 
submission to arbitration]; see also Christensen v. Dewor 
Developments (1983) 33 Ca/.3d 778, 783-784 [191 
Cal.Rptr. 8, 661 P.2d 1088} (condefiU1ing filing of pre
arbitration ( .. 918] [*'"*202] lawsuit in order to obtain 
pleadings that would reveal opponent's legal strategy).) 
Such a waste of arbitral and judicial time and resources 
should not be permitted. [*31) 

(10) We thus hold that [HNIS) unless a party is 
claiming (i} the entire contract is illegal, or (ii) the 
arbitration agreement itself is illegal, he or she need not 
raise the illegality question prior to participating in the 
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arbitration process, so long as the issue is raised before 
the arbitrator. Failure to raise the claim before the 
arbitrator, however, waives tbe claim for any future 
judicial review. Because Moncharsh raised the illegality 
issue before the arbitrator, the issue was thus properly 
preserved for our review. 

b. Judicial Review of Claims of Illegality 

(II) . Although Moncharsh acknowledges the 
general rule that an arbitrator's legal, as well as factual; 
determinations are final and nat subject to judicial 
review, he argues that judicial review of the arbitrator's . 
decision is warranted an the facts of this case. In 
support, he claims that the fee-splitting provision of the 
contract that was interpreted and enforced by the 
arbitrator was "illegal" and violative of "public policy" as 
reflected in several provisions of the .Rules of 
Professional Conduct. Such illegality, he claims, has 
been recognized as a ground for judicial review as stated 
in a line of cases emanating from this court's decision in 
Lolling & E11ans v. Blick (1949) 33 Ca/.2d 603 {204 P.ld 
23} [hereafter Loving & Evans]. 

Loving & Evans, supra, 33 Ca/.2d 603, involved a 
dispute about money due on a construction contract for 
remodeling done on appellant Blick's premises. In his 
pleading before the arbitrator, Blick claimed as a 
"separate and special defense" that respondent 
contractors could not legally recover because they were 
unlicensed in violation of the Business and Professions 
Code. The· arbitrator found in respondents' favor, and 
they moved to confirm the award. Blick objected to the 
award on:_ grounds that one of the respondents was 

·unlicensed in violation of the code. The trial court 
granted the motion to confirm, but that judgment was 
reversed by this comt. Although we recognized the 
general rule that the merits of a dispute before an 
arbitrator are not subject to judicial review," [HNI6] the 
rules which give finality to the arbitrator's determination 
of ordinary questions of fact or of Jaw are inapplicable 
where the issue of illegality of the entire transaction is 
raised in a proceeding for the enforcement of the 
arbitrator's award." ( at p. 609, italics added.) · 

The Court of Appeal reached a similar result in All 
Points Traders, Inc. v. Barrington Associates (1989) 2 I I 
Ca/.App.3d 723 [259 Cal.Rptr. 780} [hereafter All Points 
Traders]. In that case, Barrington Associates (hereafter 
Barrington), an investment banking firm, sought 
payment of a commission for its assistance in negotiating 
the transfer of all the corporate stock of appellant All 
Points Traders. The arbitrator found in Barrington's 
favor and [•32] the trial court confirmed the award. 
Nevertheless, the Court of Appeal reversed, finding the 
commission agreement between the parties was invalid 
and unenforceable in its entirety because Barrington did 

not hold a real estate broker's license as required by 
Business and Professions Code section 10130 et seq. The 
appellate court reasoned that "(t]he Legislature selected 
the specific means to protect the public and has 
expressed its intention in section I 0 136 [prohibiting an 
unlicensed broker from bringing an action to collect a 
commission]," and that "[e]nforcement of the contract 
for a commission would be in direct contravention of the 
statute and against public policy." ·(All Poinls Traders, 
supra, at p. 738 [italics added].) 

Bath Loving & Evans, supra, 33 Ca/.2d 603, and All 
Points Traders, supra, 211 Cai.App. 3d 7 23, penni !ted 
judicial review of an arbitrator's ruling where a party 
claimed the entire contract or transaction was illegal. By 
contrast, Moncharsh challenges but a single provision of 
the overall employment contract. Accordingly, neither 
Loving & [**919] [***203] Evans, supra, nor All 
Points Traders, supra, authorizes judicial review of his 
claim. nl4 

n 14 To the extent that Webb v. West Side District 
Hospital (1983) 144 Cal.App.Jd 946 {193 
Cal.Rptr. 80} suggests judicial review of an 
arbitrator's decision is routinely available where 
one party claims merely that a· portion of a 
contract is illegal, we disapprove that suggestion. 

r 

We recognize that there may be some limited and 
exceptional circumstances justifYing judicial review of 
an arbitrator's decision when a party claims illegality 
affects only a portion of the underlying contract. Such 
cases would include those in which granting finality to 
an arbitrator's decision would be inconsistent with the 
protection of a party's statutory rights. (Accord 
Shearson/American Express Inc. v. McMahon (1987) 
482 U.S. 220, 225-227 [96 L.Ed.2d 185, 192-194, 107 
S.Ct. 2332} [federal statutory claims are arbitrable under 
the Federal Arbitration. Act unless party opposing 
arbitration demonstrates "that Congress intended to 
preclude a waiver of judicial remedies for the statutory 
rights at issue"].) 

Without an explicit legislative expression of public 
policy, however, courts should be reluctant to invalidate 
an arbitrator's award on this ground. The reason is clear: 
the Legislature has already' expressed its strong support 
far private arbitration and the finality of arbitral awards 
in title 9 of the Code of Civil Procedure. (§ .1280 et 
seq.) Absent a clear expression of illegality or pub! ic . 
policy undermining this strong presumption in favor of 
private arbitration, an arbitral award should ordinarily 
stand immune from judicial scrutiny. 
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Moncharsh contends, as he did before the arbitrator, 
that paragraph X-C is illegal and violates public policy 
becattse, inter alia, it violates former rules [•33) 2-107 
[prohibiting unconscionable fees], 2-108 [prohibiting 
certain types of fee splitting arrangements], and 2- 109 
[prohibiting agreements restricting an attorney's right to 
practice], of the Rules of Professional Conduct of State 
Bar. n 15 We perceive, however, nothing in the Rules of 
Professional Conduct at issue in this case that suggests 
resolution by an arbitrator of what is essentially an 
ordinary fee dispute would be inappropriate or would 
improperly protect the public interest. Accordingly, 
judicial review of the arbitrator's decision is unavailable. 

n 15 Rules of Professional Conduct former rules 
2-107, 2-108, and 2-109, were recodified in 
substantially the same form in new rules 4-200, 
2-200, and 1-500, respectively. 

CONCLUSION 

We conclude that an award reached by an arbitrator 
pursuant to a contractual agreement to arbitrate is not 
subject to judicial review except on the grounds set forth 
in sections 1286.2 (to vacate) and 1286.6 (for 
correction). Further, the existence of an error of law 
apparent on the face of the award that. ca~~es su~stantial 
injustice does not provide grounds for JUdtctal rev1ew. 

Finally, the normal rule of limited judicial review 
may not be avoided by a claim that a provis~on of t~e 
contract, construed or applied by the arbitrator, IS 

"illegal," except in rnre cases when accordi~g fm~lity to 
the arbitrator's decision would be incompat1ble w1th the 
protection of a statutory right. We conclude that 
Moncharsh has demonstrated no reason why the strong 
presumption in favor of the finality of ihe arbitral award 
should not apply here. 

The judgment of the Court of Appeal is affirmed. 

Panelli, J., Arabian, J., Baxter, J., and George, J., 
concurred. 

DISSENTBY: KENNARD, J., 

DISSENT: 

Concurring and Dissenting. 

The majority holds that when a . trial court is 
presented with an arbitration a':"ar.d .that IS erroneous on 
its face and will cause substanttal li1JUSllce, the court has 
no choice but to confirm it. (Maj. opn., ~nte: at pp. 6, 
33.) Because an order confirming. an arb1trat10n .award 
results in the entry of a judgment w1th the same f01 ce and 

effect as a judgment in a civil action ( Code Civ. Proc., § 
I 287.4), the majority's holding requires our trial. courts 
not only to [ .. 920] [ .. *204] tolerate substantial 
injustice, but to become its active agent. 

I cannot join the majority opinion. I will not agree 
to a decision inflicting upon this state's trial courts a duty 
to promote injustice by confirming arbitration awards 
they know to be manifestly wrong and substantially 
[*34] unjust. Nor can I accept the proposition, 
necessarily implied although never directly stated in the 
majority opinion, that the general policy in favor of 
arbitration is more important than the judiciary's solenm 
obligation to do justice. 

Nothing in this state's statutory or decisional law 
compels the rule the majority announces. On the 
contrary, the majority has mispiirceived l~gislative intent, 
misconstrued the relevant statute, and misunderstood the 
decisional law establishing the scope of review for 
arbitration decisions. Worst of all, the majority has 
forsaken the goal that has defined and legitimized the 
judiciary's role in society--to strive always for justice. 

The object of government is justice. "Justice is the 
end of government. It is the end of civil society. It ever 
has been, and ever will be pursued, until it be obtained, 
or until liberty be lost in the pursuit." (James Madison, 
The Federalist, No. 51.) As the preamble to the United 
States Constitution affirms, our country was founded to 
"establish justice." 

Justice is a special obligation of the judiciary. Every . 
COLirt has the power and the duty to "amend and control 
its process and orders so as to make them confonn to 
law and justice." (Code Civ. Proc., § 12~, ~ubd. (a)(8).) 
When they construe statutes, courts are enJomed to do so 
in a way that will promote justice. (E.g., Civ. Code, § 4; 
Code Civ. Proc., § 4; Ed. Code, § 2; Pen. Code, § 4.) 
And because the very purpose of our legal system is to 
do j~stice between the parties (Sand v. Concrete Service 
Co. (/959) 176 Cai.App.2d /69, /72 {I CaLRptr. 257)), 
the interests of justice are paramount 111 all legal 
proceedings (Travis v. Southern Pacific Co. (/962) 210 
Cai.App.2d 4/0, 425 [26 Ca/.Rptr. 700}). In short, 
justice is the "sole justification of our law and cou11s." 
(Gitelson & Gitelson, A Trial Judge's Credo ':fust 
Include His Affirmative Duty to be an Instrumentality of 
Justice (1 966) 7 Santa Clara Law. 7, 8.) 

The majority never mentions the judiciary:s 
paramount . obligation t? do. i.ustice, . and the rule 11 
announces--which requ1res tnal courts to endorse 
decisions known to be substantially unjust--is its very 
antithesis. By filling its discussion with references to the 
expectations of the parties, the development of 
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decisional law over the course of a century, and 
. legislative intent as evidenced in our statute, the majority 
implies both that these considerations support its holding 
and that they are more important than doing justice. 

The majority is wrong on both counts. For the 
judiciary, nothing can be more important than justice. 
This proposition is so self-evident that no [•3 5) further 
elaboration is necessary. Moreover, as we shall see, 
respect for parties' freedom to contract, the development 
of decisional law, the relevant statute, imd ascertainable 
legislative intent belie rather than support the majority's 
holding. 

II 

As a method of dispute resolution, arbitration is 
generally faster and cheaper than judicial proceedings, 
but it has fewer safeguards against error. For this reason, 
parties who agree to binding arbitration must be deemed 
to have accepted the increased risk of error inherent in 
their chosen system. The majority takes this proposition, 
unobjectionable in itself, and from it jumps to the 
conclusion· that parties who agree to arbitration thereby 
agree also to be bound by an award that on its face is 
manifestly erroneous and results in SLibstantial injustice. 
But the conclusion defies both logic and experience. 
Reasonable contracting parties· would never assume a 
risk that is so unnecessary and self-destructive. 

The majority goes astray when it equates substantial 
injustice with a mere mistake. The two are not the same. 
Mistakes commonly occur in the course of dispute 
resolution (**921) [*n205) proceedings without 
producing substantial injustice. As our state _Constitution 
recognizes, determining whether a mistake has been 
made, und determining whether an injustice has 
occurred, are separate and distinct inquiries. (Cal. 
Cons!., art. VI, § 13 [ cou11 cannot set aside a judgment 
for error unless the error resulted in a miscarriage of 
justice).) 

Parties· who agree to resolve their disputes by 
arbitration should not and do not expect busy trial courts 
to comb the records of arbitration proceedings to 
determine whether any error has occulTed and, if so, the 
effect of the error. But they no doubt do' expect, and 
ought to be able to expect, that if the award on its face is 
en·oneous und results in substantial injustice, a court 
asked to confirm the award will not turn a blind eye to 
the consequences of its action, but will instead take the 
only course consistent with its fundamental mandate, and 
will vacate the award. 

Moreover, even if the parties were to do what is 
virtually inconceivable by expressly agreeing that the 
arbiirator's award would be binding even if substantially 
unjust, the agreement would not bind the judiciary. The 

exercise of judicial power cannot be controlled or 
compelled by private agreement or stipulation. . (See 
Califomia State Auto. Assn. Inter-Ins. Bw·eau v. 
Superior Court (1 990) 50 Ca/.3d 658, 664 {268 
Cai.Rptr. 284, 788 P.2d /J 56]; Clarendon Lid. v. Nu
Westlndustries, Inc. (3d Cir. 1991) 936 F.2d 127, 129 
["action by the court can be neither purchased nor 
parleyed by the (*36) parties").) As the United States 
Supreme Court has remarked, a court should refuse to be 
"the abettor of iniquity." ( Precision Co. v. Automotive 
Co. (1945) 324 U.S. 806, 814 {89 L.Ed. 1381, 1386, 65 
S.Ct. 993).) 

III 

To support its holding radically cut1ailing judicial 
review of arbitration awards, the majority surveys the 
decisional law of California since 1850. Undeterred by 
the plain language of the decisions, which is almost 
uniformly contrary to the majority's holding, the majority· 
attempts to penetrate the surface of the opinions in order 
to trace the ebb and flow of more than a century's dark 
cuiTents of judicial thought. Thus, the majority relies on 
what it terms "subtle shifts" in the decisions, 
"transmogrification" of principles, and citations in one 
opinion that on "close scrutiny" are alleged to be at odds 

. with a clear statement of law in the opinion's text. (Maj. 
opn., ante, at pp .. 17-18, 18-19, 19.) As an exercise in 
divination or telepathy, the majority's discussion is 
fascinating. But as sober legal analysis, the majority's 
discussion is simply wrong. From the outset, this court 
has consistently-until now--acknowledged that courts 
should refuse to permit use of the judiciary's awesome 
coercive power to perpetrate a substantial injustice. 

In the first decision cited by the majority, Muldrow 
v. Norris (1852) 2 Cal. 74, this court held that it would 
not enforce an erroneous arbitration award when the 
error was on a "palpable and material point." (at p. 77.) 
Although this court used a verbal formulation--"palpable 
and material point"--different from the tenn "substantial 
injustice" that became the standard expression in later 
cases (e.g., Utah Cons/. Co. v. Western Pac. Ry. Co. 
(1916) 174 Cal. /56, 160-161 {162 P. 631}), the concept 
is the same. To be on a "palpable and. material point," an 
error must be of real importance or great consequence 
(Webster's Ninth New Collegiate Diet. (1988) p. 733), 
or, in other words, an en·or that causes substantial 
injustice. 

Other early decisions used the term "gross error" to 
describe the very same ground for vacating an arbitration 
award. (E.g., Headley v. Reed (1852) 2 Cal. 322, 325; In 
re Connor (1900) 128 Cal. 279, 282 {60 P. 862}.) An 
error is "gross" if it is glaringly noticeable "because of 
inexcusable badness or objectionableness." (Webster's 
Ninth New Collegiate Diet., supra, p. 538.) Thus, the 

347 



Page 20 
3 Cal. 4th I, *; 832 P .2d 899, n; 

· I 0 Cal. Rptr. 2d 183, u*; 1992 Cal. LEXIS 3490 

term "gross error," like the "palpable and material point" 
formulation; represents an early articulation of what has 
subsequently become known as error causing substantial 
injustice. 

[*"922] [u"206] Fai~ly read, the decisions of 
this court, although varying semantically, uniformly and 
firmly support the proposition that the judiciary will not 
( 0 37) knowingly perpetuate and enforce an arbitration 
award that is substantially unjust. This court has adopted 
the same standard for determining when a court should 
decline to follow the rule known as Jaw of the case. (See 
People v. Shuey (1975) 13 Cal.3d 835, 846 [120 
Cai.Rplr. 83, 533 P.2d 2 I I] ["a manifest misapplication 
of existing principles resulting in substantial injustice"); 
accord, 'George Amkelian Farms, Inc. v. Agricultural 
Labor Relations Bd. (1989) 49 Cal.3d 1279, 1291 [265 
Cai.Rptr. 162, 783 P.2d 749].) 

The Courts of Appeal have correctly interpreted our 
decisions. In case after case, they have reaffirmed the 
rule that a court will vacate an arbitration award when 
en·or appears on the face of the award and causes 
substantial injustice. (E.g., Cobler v. Stanley, Barber, 
Southard, Brown & Associates (1990) 2 I 7 Cai.App.3d 
518, 526 [265 Cai.Rptr. 868]; All Points Traders, Inc. v. 
Barrington Associates (1989) 211 Cal.App.Jd 723, 736 
{259 Cai.Rplr. 780]; National Football League Players' 
Assn. v. National Football League Management Council 
(1986) 188 Cai.App.3d 192, 199 [233 Cal.Rplr. 147]; 
Ray Wilson Co. v. Anaheim Memorial Hospital Assn. 
(1985) 166 Cal.App.3d 1081, 1090 [213 Cai.Rplr. 62]: 
Abba// v. California State Auto. Assn. (1977) 68 
Cal.App.3d 763, 771 [137 Cai.Rptr. 580]; Campbell v. 
Farmers Ins. Exch. (1968) 260 Cai.App.2d 105, 112 [67 
Cai.Rptr. I 75}.) 

Searching for some departure from this prominent 
line of authority, the majority relies heavily on the Court 
of Appeal decision in Crofoot v. Blair Holdings Co1p. 
(1953) I 19 Cai.App.2d 156 [260 P.2d 156] (disapproved 
on another ground in Posner v. Grunwald-Marx, Inc. 
(I 961) 56 Cal.2d 169, 183 [14 Cal.Rptr: 297, 363 P.2d 
3 I 3]). but its reliance is misplaced. Crofoot cites "this 
court's opinion in Pacific Vegetable Oil C01p. v. C.S. T .. 
Ltd. (1946) 29 Cal.2d 228 {174 P.2d 441] for the 
proposition that courts had recently narrowed somewhat 
the judicial review of arbitration awards for legal error. ( 
Crofoot, supra, at p. I 85.) But 11either Crofoot nor 
Pacific Vegetable suggests that review had become so 
narrow that courts were obliged to confirm awards 
containing obvious error causing substantial injustice. 
Indeed, Pacific Vegetable affirms that courts review 
arbitration awards to prevent " 'misuse of the proceeding, 
where corruption, fraud, misconduct, gross en·or, or 
mistake has been carried into the award to the substantial 
prejudice of a party to the proceeding.' " ( Pacific 

Vegetable, supra, at p. 240, quoting Utah Cons/. Ca. v. 
Western Pac. Ry. Co .. supra, 174 Cal. 156, 159, italics 
added.) Thus, legal error is a proper basis on which to 
challenge an arbitration award, provided that "the error 
appears on its face and causes substantial injustice." ( 
Utah Cons/. Co. v. Western Pac. Ry. Co., supra, at p. 
161.) 

As the majority notes, the Crofool opinion does state 
that the merits of an arbitration award may not be 
judicially reviewed except as provided in the [*38) 
statute. ( Crofoot v. Blair Holdings Corp.; supra. 119 
Cai.App.2d /56. 1 86.) Because the relevant statute, Code 
of Civil Procedure section 1286.2, does not say in so 
many words that an arbitration award may be challenged 
for obvious error callsing substantial injustice, the 
majority concludes that a cou1i may not vacate an award 
on this ground. But this conclusion is wrong. Our statute 

·does not, by negative implication or otherwise, mandate 
injustice. 

IV 

Code of Civil Procedure section 1286.2 lists five 
grounds for vacating an arbitration award. This statutory 
list is reproduced in the margin. n I Although the statute 
[""923) ["*"207) states only that a court "shall vacate 
the award" if any of these grounds is present, the 
majority construes the statute as precluding a court from 
vacating an arbitration award on any ground not 
specifically defined in the statute. In thus construing the 
statutory list, the majority ignores the statute's legislative 
history. 

n I "(a} The award was procured by corruption, 
fraud or other undue means; [P) (b) There was 
corruption in any cif the arbitrators; [P) (c) The 
rights of such party were substantially prejudiced 

· by misconduct of a neutral arbitrator; [P) (d) The 
arbitrators exceeded their powers and the award 
cannot be corrected without affecting the merits 
of the decision upon the controversy submitted; 
or [P) (e) The rights of such party were 
substantially prejudiced by the refusal of the 
arbitrators to postpone the hearing upon sufficient 
cause being shown therefor or by the refusal of 
the arbitrators to hear evidence material to the 
controversy or by other conduct of the arbitrators 
contrary to the provisions of this title." 

Code of Civil Procedure sec/ian 1286.2 is 
essentially unchanged from its 1927 predecessor (Slats. 
1927, ch. 225, § 9, p. 406), and materially the same as 
the original provision enacted in l851 (Stats. 1851, 
second sess., tit. X, ch. IV, § 3 86, pp. ll2-ll3). (See 
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maj. opn., ante, at pp. 12, 16, 20-21.) The Legislature 
enacted section 1286.2 in its present form in 196 I {Slats. 
1961, ch. 461, § 2, p. 1540) following a 
recommendation and study of the California Law 
Revision Conm1ission. (Recommendation and Study 
Relating to Arbitration (Dec. 1960) 3 Cal. Law Revision 
Com. Rep. (1961), p. G-1 et seq.) In its report to the 
Legislature, the conu11ission separately and expressly 
addressed the subject of judicial review of arbitration 
awards. Because the commission accurately stated 
California law on this subject, and because its statement 
belies the majority's reading of the statute, the 
commission's comment is worth quoting in some detail: 

"Nothing in the California statute defines the 
permissible scope of review by the courts. Numerous 
court rulings have, however, developed the following 
basic principles which set the limits for any court review: 
... (P] (5) Statutory provisions for a review of arbitration 
proceedings are for the sole ["39) pLtrpose of pt·eventing 
misuse of the proceedings where corruption, fraud, 
misconduct, gross error or mistake has been carried into 
the a ward· to the substantial prejudice of a party to the 
proceedings .... [P] Neither the Unifonn Arbitration Act 
nor other state statutes attempt to express the exact limits 
of court review of arbitration awards. And no good 
reason exists to codify into the California statute the case 
law as it presently exists." (Recommendation and Study 
Relating to Arbitration, supm, 3 Cal. Law Revision 
Com. Rep., pp. G-53-G-54, fns. omitted, italics added,) 

The conunission, in other words, did not intend to 
either alter or codify the judicially established grounds 
for challenging an arbitration award. Contrary to the 
majority's view, Code of Civil Procedure section 1286.2 
was never meant to define the "permissible scope of 
review by the cou1ts" or to "express the exact limits of 
court review of arbitration awards." Thus, the statute 
does not preclude a coUli ·from vacating an arbitration 
award on a ground well established by decisional law. 

In words that closely track the language this court 
used in Pacific Vegetable Oil C01p. 11. C.S. T., Ltd., 
supra. 29 Ca/.2d 228, 240, the COnulliSSion 
aclmowledged that one purpose of judicial review is to 
prevent gross errors or mistakes from being carried into 
an award to the substantial prejudice of a party, that is, 
substantial injustice. (Recommendation and Study 
Relating to Arbitration, supra, 3 Cal. Law Revision 
Com. Rep. ( 1961 ), p. 0-55.) Code of Civil Procedure 
sec/ion 1286.2 may not be read as ban·ing n court from 
vaca1ing an arbitration award when these conditions are 
present. 

The majority attempts to evade the obvious import 
of the commission's statement by referring to language in 
another part of the repo1i that "[e]ven a gross error or 

mistake in an arbitrator's judgment is not sufficient 
grounds for vacation unless the error amounts to actual 
or constructive fraud." (Maj. opn., ante, at p. 25, fn. 10.) 
But this statement is not in the po1tion of the 
commission's report setting forth the basic principles 
governing judicial review. Moreover, it is derived from a 
federal district court case expressly recognizing that 
"Gross en·or or mistake prejudicing substantially the 
rights of a party ["*924] [""*208] " is a ground for 
vacating an arbitration award under California law. ( 
Lund blade v. Continentia/ Ins. Ca. (N.D. Cal. 1947) 74 
F.Supp. 795, 797.) Finally, the word "fraud" as used in 
the corrunission's statement includes a mistake that 
prevents the fair exercise of judgment ( California Sugar 
Etc. Agency v. Penoyar (1914) 167 Cal. 274, 279 {139 P. 
671}), and thus includes gross errors or mistakes that 
result in substantial injustice. 

Even if one were to conclude, contrary to the report 
of the Law Revision Commission, that. Code of Civil 
Procedure section 1286.2 defines the permissible scope 
of review by the courts, it still would not follow that a 
court ("'40] cannot vacate an award for error appearing 
on the award's face and resulting in substantial injustice. 
Under the statute, a court must vacate an award if it 
determines that "[t]he arbitrators exceeded their powers 
and the award cannot be corrected without affecting the 
merits of the decision upon the controversy submitted." ( 
Code Civ. Proc., § 1286.2, subd. (d).) As the CoUlts of 
Appeal have recognized time and again, arbitrators 
exceed their statutory powers when they make an award 
that is erroneous on its face and results in substantial 
injustice. (E.g., Cobler v. Stanley, Barber, Southard, 
Brown & Associates, supra, 217 Ca/.App.3d 518, 526; 
All Paints Traders, Inc. v. Barrington Associales, supra, 
211 Cal.App.3d 723, 736; Greenfield v. Mosley (1988) 
201 Cal.App.3d 735, 744-745 {247 Cal.Rptr. 314]; Ray 
Wilson Co. v. Anaheim Memorial Hospital Assn., supra, 
166 Cal.App.3d 1081, /090; Abbou v. Califomia State 
Auto. Assn., supra, 68 Cai.App.3d 763, 771: see also 
Times Mirror Co. v. Superior Court (1991) 53 Cal.3d 
1325. 1333 [283 Cal.Rptr. 893, 813 P.2d 240} [excess of 
jurisdiction not confined to subject-matter jurisdiction, 
but includes acts in excess of authority as defined in 'the 
Constitution, statutes, or judicial decisions]; Abelleb·a v. 
Dis/riel Court of Appeal (1941) 17 Ca1.2d 280, 288 [109 
P.2d 942, 132 A.L.R. 715] [same].) 
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V. 

Despite my disagreement with the reasoning of the 
majority opinion, I agree with the result it reaches. This 
is not a case in which error appearing on the face of an 
arbitration award would cause a substantial injustice. 

The agreement was negotiated between 
sophisticated parties; the disparity in bargaining power 
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between the pa11ies was not substantial; there is no 
indication of harm to the clients or other third parties; 
and there is no basis in the arbitrator's award for finding 
that the fees were wholly disproportionate to the services 
rendered. Therefore, the award was not substantially 
Lmjust. 

CONCLUSION 

Although I concur in the result, I cannot join the 
majority to support judicially sanctioned and enforced 

substantial injustice. The majority's ho.lding violates the 
most basic obligation of the judiciary, and is inconsistent 
with both our well-established decisional law and our 
statute. 

Mask, J., concurred. 

Appellant's petition for a rehearing was denied 
September 24, 1992. Mask, J., and Kennard, J., were of 
the opinion that the petition should be granted: 
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PRIOR HISTORY: APPEAL from a judgment of the 
Superior Court of Butte County. Super. Ct. No. 123818. 
Roger G. Gilbert, Judge. · 

DISPOSITION: The judgment is Reversed. The matter 
is remanded to the trial court to determine the 
appropriate remedies consistent with this opinion. Praiser 
is awarded his costs on appeal. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Appellant filed a petition 
for writ of mandate, alleging that certain provisions of 
his collective bargaining agreement regarding insurance 
benefits violated Cal. Educ. Code§ 44922. The Superior 
Court of Butte County (California) denied the claim, and 
appellant sought review. 

OVERVIEW: Appellant, a full-time public school 
teacher, elected to change to part-time status at age 55, as 
allowed by Cal. Educ. Code § 44922. He took a 
corresponding prorated salary, and respondent school 
district paid for appellanrs insurance benefits on a 
prorated basis, allowing appellant to pay the difference. 
Appellant filed a petition for a writ of mandate, alleging 
that the insurance payment violated § 44922. The trial 
court denied the writ, holding that Cal. Gov't Code § § 
53201, 53205 allowed proration of insurance benefits. 
The court of appeals reversed, holding that § 5320 I was 
a general statute that simply authorized local agencies, 
counties, cities, school districts, etc., to offer health and 
welfare benefits to their employees, if they choose to do 
so: and § 53205 simply set forth how the cost of those 
benefits could be allocated as between the local agency 

and the employee .. Those general prov1s1ons did not 
supercede the specific provisions of Cal. Educ. Code § 
44922(e), which provided for retention of "all other 
rights and benefits" to part-time teachers. 

OUTCOME: Trial court judgment reversed. Because 
appellant did not have to make benefit payments as a 
full-time employee, he did not need to make them as a 
part-time employee under the statute allowing and 
encouraging teachers to change to part-time status at age 
55. 

LexisNexis (fM) HEAD NOTES - Core Concepts: 

Labor & Employment Law > Collective Bargaining & 
Labor Relations1nsurance Law > Group Policies > 
Eligibility . 
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[HN I] The court interprets Cal. Educ. Code § 44922(e) 
to mean that while a reduced workload employee is paid 
the prorated share of his full-time salary, he retains the 
insurance benefits accorded to full-time employees as 
long as he makes the benefit payments that would be 
required if he remained in full-time employment. 

Civil Procedure >Appeals > Standards of Review >De 
Novo Revieov 
[HN2] The ·appellate court determines questions of 
statutory interpretation independently. 

Governments> Legislation >Interpretation 
[HN3] The objective of statutory interpretation is to 
ascertain the legislature's intent to effectuate the law's 
purpose. 'In determining intent, the court looks first to the 
statute's words and gives them their usual and ordinary 
meaning. 

Governments >Legislation >Interpretation 
[HN4] When the language of a statute ·is unambiguous, 
there is no need for judicial construction. When the 
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language is susceptible of more than one reasonable 
interpretation, however, a court· looks to a variety of 
extrinsic aids, including the statutory scheme of which 
the statute is a part, the legislative history, and the 
ostensible objects to be achieved. 

Labor & Employment Law > Collective Bargaining & 
Labor Re/ationsinsurance Law > Group Policies > 
Eligibility 
[HN5] See Cal. Educ. Code§ 44922. 

Insurance Law > Group 
EligibilityGovernments > State 
Goveruments >Employees & Officials 
[HN6] See Cal. Gov'l Code§ 5320l(d). 

Policies > 
& · Territorial 

Labor & Employmellf Law > Collective Bargaining & 
Labor RelationsGovemments > State & Territorial 
Goveruments >Employees & Officials 
[HN7] Cal. Educ. Code § 44924 provides in part that 
any contract or agreement, express or implied, made by 
any employee to waive the benefits of that chapter or any 
part thereof is null and void. 

Labor & Employment Law > Collective Bargaining & 
Labor RelationsGovemments > State & Territorial 
Govem.ments >Employees & Officials 
[HN8] Cal. Educ. Code § 44922 specifies that while 
adoption of a part-time program may initially be a matter 
of discretion with the school district, once such a plan is 
adopted, the official body has no discretion to alter 
regulations the statutes make mandatory. 

Go11ernments >Legislation >Interpretation 
[HN9] A specific provision relating to a particular 
subject will govern in respect to that subject, as against a 
general provision, although the latter, standing alone, 
would be broad enough to include the subject to which 
the more particular provision relates. 

COUNSEL: Wells, Small, Selke & Graham, Donald A. 
Selke, Jr., and Bartley S. Fleharty, for Plaintiff and 
Appellant. 

Shepherd & Crabtree and Richard L. Crabtree for 
Defendants and Respondents. 

JUDGES: Opinion by Davis, Acting P. J., with 
Nicholson and Callahan, JJ ., concurring. 

OPINJONBY: DAVIS 

OPINION: [*400] (*"551] 

DAVIS, Acting P. J, 

In this appeal we interpret Education Code section 
44922, subdivision (e). n l Section 44922 allows school 
districts to establish reduced workload programs (Le., 
part-time schedules) for certificated employees who are 
at least 55 years old and who satisfy certain other 
conditions. [HNI] We read section 44922(e) to mean 
that while the reduced workload employee is [•••2] 
paid the prorated share of his full-time salary, he retains 
the insurance benefits accorded to ("'*552) full-time 
employees as long as he makes the benefit payments that 
would be required if he remained in full-time 
employment (specifically at issue here are health 
insurance benefits). Consequently, we reverse the 
judgment denying plaintiff Sheldon Praiser's petition for 
writ of mandate, and remand for further proceedings. 

nl All further references to undesignated sections 
are to the Education Code; subdivisions of 
section 44922 will be referred to in the format 
"section 44922(e)." 

BACKGROUND 

Plaintiff Sheldon Praiser (Praiser) was a full-time, 
certificated teacher employed by defendant Biggs 
Unified School District (District or the District) for over 
10 years. On February II, 1999, Praiser requested 
reduced workload/part-time status pursuant to section 
44922. Section 44922(d) states that "the option of 
(section 44922) part-time employment shall be exercised 
at the request of the employee . . [*"*3] .. " Under 
section 44922, Praiser became a part-time employee, 
with a corresponding prorated salary. Pursuant to article 
XIX of the collective bargaining agreement between 
District [*40 I] and its teachers (Article XIX), District 
paid for Praiser's insurance benefits on a prorated basis 
and allowed him to pay the difference. 

In November 1999, Praiser filed a petition for writ 
of mandate. He alleged that Atiicle XIX violates section 
44922 because it requires him to pay a portion of the 
health insurance premiums he would not have to pay if 
he were a full-time employee. To avoid losing these 
insurance benefits, Praiser has continued to pay a portion 
of the health insurance premiums to keep those benefits 
in effect. Praiser requested a writ of mandate compelling 
District to pay the insurance premiums to the same extent 
as if he had remained in full-time employment, and to 
reimburse him for the premiums he has paid. Praiser also 

· requested his attorney fees. 

The trial court denied Praiser's petition for writ of 
mandate "in its entirety." The court found that section 
44922(e) "permits [District] to provide part-time 
certificated employees, on a prorated basis, the same 
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health benefits [•••4] provided to full-time employees." 
[HN2) 

DISCUSSION 

At the center of this dispute is the meaning of 
section 44922(e). This presents a question of statutory 
interpretation for us to determine independently. n2 

n2 R~1dd 1'. Cal({orniCI CCisually Gen. Ins. Co. 
(1990) 219 Cal. App. Jd 948. 951 {268 Cal. Rp1r. 
624}. 

( 1) [HN3) The objective of statutory interpretation 
is to ascertain the Legislature's intent to effectuate the 
law's purpose. n3 In determining intent, we look first to 
the statute's words and give them their usual and ordinary 
meaning. n4 [HN4] When the language is unambiguous, 
there is no need for judicial construction. n5 When the 
language is susceptible of more than one reasonable 
interpretation, however, we look to a variety [•••s] of 
extrinsic aids, including the statutory scheme of which 
the statute is a part, the legislative history, and the 
ostensible objects to be achieved. n6 

n3 White v. Vltramar, Inc. (1999) 21 Cal. 4th 
563, 572 [88 Cal. Rptr. 2d 19, 981 P.2d 944} 
(White); Department of Fish & Game v. 
Anderson-Collonwood Irrigation Dis/. (1992) 8 
Cal. App. 4th 1554. 1562 [II Cal. Rptr. 2d 222} 
(Anderson-Coltonwood). quoting People v. 
Woodhead (1987) 43 Cal. Jd 1002, 1007-1008 
{239 Cal. Rptr. 656, 741 P.2d !54].n4 White, 
supra, 21 Cal. 4th at poge 572: Anderson
Couonwood, supra, 8 Cal. App. 4th at page 
1562.n5 Anderson-Cottonwood, supra, 8 Cal. 
App. 4th at page 1 562.n6 Anderson-Cottonwood, 
supra, 8 Cal. App. 4th a/ page 1562. 

[HN5] Section 44922 provides in pm1: 

"Notwithstanding [***6) any other provision, the 
governing board of a · school district or a county 
superintendent of schools may establish regulations 
['"402) which· allow their certificated employees to 
reduce their ['"~553) workload from full-time to part
time duties. 

"The regulations shall include, but shall ·riot be 
limited to, the following, if the employees wish to reduce 
their workload and maintain retirement benefits pursuant 
to Section 22724 of this code or Section 20815 of the 
Government Code: 

"(a) The employee shall have reached the age of 55 
prior to reduction in workload. 

"(b) The employee· shall have been employed full 
time in a position requiring certification for at least I 0 
years of which the immediately preceding five years 
were full-time employment. 

"(c) During the period immediately preceding a 
request for a reduction in workload, the employee shall 
have been employed full time in a position requiring 
ce11iflcation for a total of at least f1ve years without a 
break in service .... 

"(d) The option of part-time employment shall be 
exercised at the request of the employee and can be 
revoked only with the mutual consent of the employer 
and the employee. [,.*7) 

"(e) The employee shall be paid a sal01y which is the 
pro rata share of the sala1y he or she would be earning 
had he or she no/ elected to exercise the option of pari
time employment but J'hall retain all other rights and 
benefits for which he or she makes the payments that 
would be required if he or she remained in fit/1-time 
employment. 

"The employee shall receive health benefits as 
provided in Section· 53201 of the Govemment Code in 
the same manner as a full-time employee. 

"(f) The minimum part-time employment shall be 
the equivalent of one-half of the number of days of 
service required by the employee's contract of 
employment during his or her final year of service in a 
full-time position. 

"(g) This option is limited in prekindergarten 
through grade 12 to certificated employees who do not 
hold positions with salaries above that of a school 
principal. 

"(h) The period of this part-time employment shall 
include a period of time, as specified in the regulations, 
which shall be up to and include five [*403) years for 
employees subject to Section 20815 of the Government 
Code or 10 n7 years for employees subject to Section 
[**•8] 22724 of this code. [P) ... [P]" 
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n7 Section44922, italics added. 

(2) Under the part-time employment authorized by 
section 44922, the pati-time employee is to be paid a 
prorated salary, but is to retain all other rights and 
benefits as long as he makes the payments for those 
rights and benefits that would be required if he were still 
a full-time employee. If he would not have to make any 
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payments for those rights and benefits as a full-time 
employee (i.e., if the employer pays in full for those 
rights and benefits), he does not have to make any 
payments as a part-time employee under section 44922. 

(3n) The second paragraph of section 44922(e) 
states "The employee shall receive health benefits as 
provided in Section 53201 of the Government Code in 
the same manner ·as a full-time employee." (Italics 
added.) The italicized phrase provides the cornerstone of 
District's argument that A11icle XIX specifically governs 
here. 

[HN6] [**~9] Subdivision (a) of Government 
Code section 53101 provides in relevant part that "The 
legislative body of a local agency [including a school 
district], subject to conditions as may be established by 
it, may provide for any health and welfare benefits for 
the benefit of its officers, employees, retired employees, 
and retired members of the legislative body ... , who 
elect to accept the benefits and who authorize the local 
agency to deduct the premiums, dues, or other charges 
from their compensation, to the extent that the charges 
are not covered by payments from funds under the 
jurisdiction of the local agency as permitted [" 0 554] by 
[Government Code] Section 53205." (Italics added.) 

· District notes in its brief that section 44922(e) 
requires the District to provide part-time employees with 
"health benefits as provided in Section 53201 of the 
Government Code in the same manner as a full[-]time 
employee." (Underscoring in District's brief.) District 
further notes that ". . . Government Code ( section] 
5320/(a) permits the District, 'subject to conditions as 
may be established (~U10] by it,' to 'provide for any 
health and welfare benefits for the benefit ... of its 
officers (and] employees ... who elect to accept the 
benefits and who authorize the local agency to deduct 
the premiums, dues or other charges from their 
compensation . . . .' " (Underscoring and boldface in 
District's brief.) From this District argues, ". . . 
Government Code ( section} 5320/(a) specifically 
allows the District to establish 'conditions' for the 
provision of health ins11rance benefits to its employees." 

District claims that Article XIX establishes those 
"conditions" authorized by Government Code section 
53201, subdivision (a) by specifying that a [•404] 
"certificated employee granted a reduced se1vices 
employment contract [which encompasses section 
44922) will be afforded on a prorated basis the same 
major medical, dental and vision plan provided regular 
employees of the District and shall have the right to pay 
the balance of the cost of insurance premiums not paid 
by the District .... " 

District bolsters its argument by noting that 
Government Code section 53205, referenced in 

Government Code (*"""II] section 53201, subdivision 
(a), states in relevant part that "From funds under its 
jurisdiction, the legislative body [including the goveming 
board of a school district] 'may authorize payment of all, 
or such portion as it may elect, of the premiums, dues, or 
other charges for health and welfare benefits of officers 
[and] employees . . .' subject to its jurisdiction." 
(Underscoring in District's brief.) 

There is a fundamental flaw, however, in the 
District's reading of section 44922(e)'s reference to 
Government Code section 53201. Government Code 
section 53201 is a general statute that simply authorizes 
local agencies (counties, cities, school districts, districts, 
municipal corporations, political subdivisions, public 
corporations or other public agencies of the state) to offer 
health and welfare benefits to their employees, if they 
choose to do so; Government Code section 53105 is a 
general statute that simply sets forth how the cost of 
those benefits can be allocated as between the local 
agency and the employee. n8 Section 44922(e) states in 
part that the section 44922 part-time ["**12] employee 
"shall retain all other rights and benefits for which he or 
she makes the payments that would be required if he or 
she remained in full-time employment," and "shall 
receive health benef1ts as provided in Section 53101 of 
the Government Code in the same manner as a full-time 
employee." Thus, Government Code section 5310/'s 
relevance in the section 44922 scheme is simply that if a 
particular school district chooses to offer its employees 
health benefits, the section 44922 part-time employee in 
that district will receive health benefits in the same 
manner as a full-time employee as long as the part-time 
employee makes the health benefit payments that would 
be required of him if he had remained a full-time 
employee. If no such payments would be required of him 
as a full-time employee, no such payments are required 
of him as a section 44922 part-time employee. In this 
way, the section 44922 part-time employee receives 
health benefits in the same manner as a full-time 
employee, i.e., subject to the conditions established by 
the district for the receipt of full-time health benefits. 

n8 See title 5, division 2, article I of the 
Government Code, sec lion 53 200 et seq. 

[* .. 13] 

District's reading of Government Code section 
5310/'s placement in section 44922(e) would \eave 
section 44922(e) trumped by "conditions" set [*405] 
forth in a collective bargaining agreement. That [**555] 
cannot happen. A companion provision to section 44922, 
[HN7] section 44924, provides, with certain exceptions 
not applicable here, that "any contract or agreement, 
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express or implied, made by any employee to waive the 
benefits of this chapter or any part thereof is null and 
void." Section 44924 was at issue in United Teachers-
L.A. v. Los Angeles Unified School Dist., where the court 
stated that since section 44924 specifies that employees 
may not waive the benefits of section 44922, the 
mandatory provisions of section 44922 granting 
employees additional benefits prevail over conflicting 
regulations in the parties' collective bargaining 
agreement. n9 United Teachers added: [HN8) "Section 
44922 specifies that while adoption of a part-time 
program may initially be a matter [*"*14) of discretion 
with the district, once such a plan is adopted, the official 
body has no discretion to alter regulations the statutes 
make mandatory." n I 0 

n9 United Teachers--L.A. v. Los Angeles Unified 
School Dis/. (1994) 24 Cal, App. 4th 15/0, 1517-
1520 [29 Cal. Rptr. 2d 897} (United 
Teachers).n!O United Teachers, supra, 24 Cal. 
App. 4th at page 1516. 

(4) Furthermore, District's reading of section 
44922(e) and Government Code section 5320/ 
contravenes the settled principle of statutory 
interpretation that [HN9] a "'specific provision relating 
to a particular subject will govem in respect to that 
subject [i.e., section 44922(e)], as against a general 
provision [i.e., Government Code section 5320 1], 
although the latter, standing alone, would be broad 
enough to include the subject to which the more 
particular [•**! 5] provision relates.' " n II 

n 11 San Francisco Taxpayers Assn. v. Board of 
Supervisors (1992) 2 Cal. 4th 571, 577 [7 Cal. 
Rptr. 2d 245, 828 P.2d 147}, quoting Rose v. 
Stale of California (1942) 19 Cal. 2d 713, 724 
[123 P.2d 505}. 

(3b) With its laser-like focus on the section 
44922(e) phrase "as provided in Sec/ion 53201 of the 
Government Code," the District, in the end, reads out of 
section 44922(e) the critical phrases "shall retain all 
other rights and benefits for which he or she makes the 
payments that would be required if he or she remained in 
full-time employment" and "shall receive health benefits 
... in the same manner as a full-time employee." Our 
reading of Government Code section 5320/'s placement 
in section 44922(e) allows all three of these phrases to 
function according to the purposes of these statutes. 

District's argument that section 44922 part-time 
employees "earn, on [a] prorated basis, the same salary 
["**16] and benefits as full-time employees" is 
misplaced. Section 44922(e) does not apply proration to 
salary a11d benefits, which it could easily do; instead, the 
section expressly distinguishes between the payment of a 
prorated "salary," and the retention of "all other rights 
and benefits" as if the section 44922 part-time employee 
remained in full-time employment. And District's 
asse1tion, citing section 44922(e), that District [*406] 
"provides health benefits to part-time employees, on a 
prorated basis, 'in the same manner as a full-time 
employee' " is also misplaced. (Italics added to District's 
brief.) Section 44922(e) states that the section 44922 
part-time employee "shall receive health benefits ... in 
the same manner as a full-time employee." (Italics 
added.) It cannot be said that a section 44922 part-time 
employee who receives prorated health benefits 
"receive[s] health benefits ... in the same manner as a 
full-time employee" whose health benefits are not 
prorated. 

A look at the statutory scheme of which section 
44922 is a part supports our interpretation as well. 
Section 44922 is part of a scheme that . governs 
compensation and benefits for experienced teachers 
[*** 17] who are at least 55 years old and who wish to 
work part-time. Section 44922's introductory paragraphs 
state in relevant part that, "Notwithstanding any other 
provision, . . . a school district . . . may establish 
regulations which allow their certificated employees 
[u 556) to reduce their workload from full-time to part
time duties. [P) The regulations shall include ... the 
following, if the employees wish to reduce their 
workload and maintain retirement benefits pursuant to 
[former] Section 22724 ofthis code or [former) Section 
20815 of the Government Code(.]" 

Former section 22724 (now§ 22713) allows school 
districts to establish a program whereby an experienced 
teacher who is at least 55 years old can reduce his 
workload from full-time to part-time, and still receive the 
retirement service credit be would have received if he 
had been employed full-time; in addition, he can have his 
retirement allowance, as well as other specified benefits, 
calculated pursuant to the salary he would have received 
if he had been employed full-time. This program requires 
the teacher and the employer to contribute to the 
retirement fund the amount that would [U•JS] have 
been contributed if the teacher had been employed full
time. Former Govemment Code section 20815 (now 
Gov. Code, § 20900) sets forth a similar program for 
academic employees of the California State University 
system, and includes certain certificated school district 
employees as well. 
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Thus, former section 22724 (now § 22713) and 
former Government Code section 20815 (now Gov. 
Code, § 20900) coordinate with section 44922 and 
support our interpretation of that section. The Legislature 
has offered an inducement under section 44922 to 
certificated employees to become part-time employees if 
they are at least 55 years old and otherwise qualify--they 
will be paid a prorated salary, but they will retain and 
receive full-time rights and benefits so long as they make 
the payments for those rights and benefits that would be 
required of them had they remained in full-time 
employment. [*407] 

The legislative history supports our view of section 
44922(e) too. nl2 That history covers Assembly Bill No. 
3339 ( 1973-1974 Reg. Sess.) and describes the 
substantively identical statute that preceded [ .. *19) 
section 44922, n 13 and the referenced former statute on 
retirement credit and allowance, n 14 in the following 
pertinent terms: "Permits certificated employees of 
school districts and academic teaching employees of the 
CSUC to receive a full year of retirement credit for part
time teaching under specified conditions. Such an 
employee would receive health benefits in the same 
manner as a full-time employee. The governing body is 
empowered to establish regulations governing such a 
program. The regulations shall include, but are not 
limited to the following: [P] ... [P] 4. The employee's 
salary must be a pro rata share of his salary had he 
elected to remain full-time. [P] 5. Employer and 
employee contributions are the same as if he were 
employed full-time .... " n15 That history also states that 
"AB 3339 would amend [the] Public Employees' 
Retirement Law, the State Teachers' Retirement Law, 
and the State Education Code to permit certain full-time 
employees to work on a part-time basis and allow full 
retirement credit and benefits for such service." n 16 

n 12 We deny Praiser's motion to take judicial 
notice of certain items in the legislative history. 
We have obtained our own copy of that history. 
[ .. ''20] 

nl3 Former section 13337.7, Statutes 1974, chapter 
1367, section l, page 2960.nl4 Former section .14009, 
Statutes 1974, chapter 1367, section 2, pages 2960-
2961.n 15 Senate Co1TU11ittee on Education, Staff 
Analysis of Assembly Bill No. 3339 ( \973-1974 Reg. 
Sess.) as amended August 8, 1974, pages l-2, italics 
added.n 16 Assembly Retirement Co1TU11ittee, Analysis of 
Assembly Bill No. 3339 (1973-1974 Reg. Sess.), as 
amended April 30, 1974, italics added. 

Finally, our interpretation of section 44922(e) aligns 
with the ostensible objects to be achieved. Section 44922 
envisions the gradual withdrawal of older, higher 
salaried, experienced teachers and the gradual 
introduction of younger, lower salaried, inexperienced 
teachers to take their [••s57] place. nl7 If the older 
teachers do not retain their full health benefits, at a time 
when those benefits become increasingly important, it 
would significantly diminish their incentive to gradually 
withdraw. District sees the "sky falling" from our 
interpretation, claiming that "if.this Court were to hold 
that the District must [ .. •21] pay health insurance 
benefits for part-time employees at the same rate as full
time employees, the financial consequences to the 
District could be devastating." There are at least three 
problems with this claim, however: first, section 44922 
does not encompass all pa11-time employees, but only a 
narrow slice of them; second, the section 44922 program 
is optional with [*408] school districts; and third, the 
legislative history recognizes there could be cost savings 
premised on the salary factor. n18 

n 17 Department of Finance, Enrolled Bill Report 
on Assembly Bill No. 3339 (1973-1974 Reg. 
Sess.) September 12, 1974, pages 1-2; State 
Teachers' Retirement System, Department of 
Agriculture and Services Enrolled Bill Report on 
Assembly Bill No. 3339 (1973-1974 Reg. Sess.) 
September 5, 1974, pages J-i.nl8 See footnote 
17, onte. 

We conclude that under section 44922(e), Praiser is 
entitled to retain and receive the insurance b~nefits 
accorded to full-time employees as long as he makes the 
benefit [•**22] payments that would be required of him 
if he were a full-time employee; if Praiser would not 
have to make benefit payments as a full-time employee, 
he need not make them as a section 44922 part-time 
employee. 

DISPOSITION 

The judgment is reversed. The matter is remanded to 
the trial court to determine the appropriate remedies 
consistent with this opinion. Praiser is awarded his costs 
on appeal. 

Nicholson, J ., and Callahan, J ., concun·ed. 

Respondents' petition for review by the Supreme 
Court was denied May 23, 2001. 
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PRIOR HISTORY: ["""!) APPEAL from a judgment 
of the Superior Court of Sacramento County, No. 
OICS01847, Morrison C. England, Judge. 

DISPOSITION: Reversed and remanded. 

CASE SUMMARY: 

PROCEDURAL POSTURE: After a bearing, 
defendant department of motor vehicles (DMV) 
suspended the driver's license of plaintiff driver because 
she failed a breath test. The driver challenged the 
suspension by filing a petition for a writ of mandate. The 
Superior Court of Sacramento County (California) 
granted the petition on the ground that the officer who 
administered the breath test did not comply with Cal. 
Code Regs. tit: 17, § /219.3. The DMV appealed. 

OVERVIEW: During a traffic stop of the driver, the 
officer noticed that the driver appeared to be intoxicated. 
After the driver performed poorly on field sobriety tests, 
she was an·ested for driving under the influence. The 

·driver challenged the resulting suspension of her license 
by the DMV. The trial court granied her petition for an 
administrative writ of mandate under Cal. Code Civ. 
Proc. § /094.5, finding that Cal. Code Regs. tit. 17. § 
1219.3 had not been complied with because the officer 
who administered the breath test had not observed the 
driver for 15 minutes before the test. On appeal; the court 
disagreed with the trial court's interpretation of§ 1219.3 
and held that the continuous observation requirement 
could be met when two or more observers split the 
continuous observation of a test subject. In the instant 
case, the an·esting officer observed the driver for more 
than 15 minutes before she was transported ·to the 
location of the test by the officer who ultimately 
administered the test. The latter officer observed the 
driver for I 0 minutes before administering the test. The 

court held that such met the continuous observation 
requirement of§ 1219.3. 

OUTCOME: The court reversed the judgment and 
remanded the case to the trial court for consideration of 
the driver's contentions in her petition. The parties were 
ordered to bear their own costs on appeal. 

LexlsNexls (TM) HEAD NOTES - Core Concepts: 

Criminal Law & Procedure > Evidence > Scientific 
Evidence >Blood Alcohol 
[HNI) To ensure the presumptive reliability of breath 
test results, the administrator of a breath test must follow 
Cal. Code Regs. tit./7; § 1219.3. 

Criminal Lull' & Procedure > Evidence > Scientific 
Evltlence >Blood Alcohol 
[HN2] See Cal. Code Regs. tit. 17, § 1219.3. 

Transportation La1v > Private Motor Vehicles > 
Operator Licenses 
[HN3] An administrative California Department of 
Motor Vehicles (DMV) hearing concerning the 
suspension of a drivel's license does not require the full 
panoply of the California Evidence Code provisions used 
in criminal and civil trials. In this hearing, the DMV 
bears the burden of proving by a preponderance of the 
evidence certain facts, including that the driver was 
operating a vehicle with a blood-alcohol level of 0.08 
percent or higher. The DMV may satisfy its burden via 
the presumption of Cal. Evid. Code§ 664. 

Criminal Law & Procedure > Evidence >.Scientific 
Evidence> Blood Alcohol 
(HN4] Cal. Evid. Code § 664 creates a rebuttable 
presumption that blood-alcohol test results recorded on 
official forms were obtained by following the regulations 
and guidelines of Cal. Code Regs. tit. 17. The recorded 
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test results are presumptively valid and the California 
Department of Motor Vehicles is not required to present 
additional foundational evidence. With this presumption, 
an officer's sworn statement that the breath-testing device 
recorded a certain blood-alcohol level is sufficient to 
establish the foundation, even without testimony at the 
hearing establishing the reliability of the test. 

Transponation La1v > Private Motor VeiJicles > 
Operator LicensesCI·iminal Law & Procedure > 
Evitlence >Scientific Evidence >Blood Alcohol 
(HNS] Once the California Department of Motor 
Vehicles (DMV) establishes its prima facie case by 
presenting documents contemplated in the statutory 
scheme regarding a driver's alleged operation of a motor 
vehicle with a blood-alcohol content of 0.08 percent or 
higher, the driver must produce affirmative evidence of 
the nonexistence of the presumed facts sufficient to shift 
the burden of proof back to the DMV. The licensee must 
show, through cross-examination of the officer or by the 
introduction of affirmative evidence, that official 
standards were in any respect not observed. Once such 
showing has been made, the burden shifts to the DMV to 
prove that the test was reliable despite the violation. 

Civil Procedure >Remedies > Extraordinary WritsCivil 
Procedure > Appeals > Sta11dards of Review> De Novo 
ReviewTransportatiou Law> Private Motor Vehicles > 
Operator Lice11sesCivil Procedure > Appeals > 
Standards of Review> Stamfards Generally 
[HN6] In ruling on an application for a writ of mandate 
following an order of an driver's license suspension or 
revocation, a trial court is required to determine, based 
on its independent judgment, whether the weight of the 
evidence suppo_rted the administrative decision. On 
appeal, the appellate cowi's function is to determine 
whether the trial court's findings are supported by 
substantial evidence. Normally, the appellate court must 
resolve all. evidentiary conflicts and draw all legitimate 
and reasonable inferences in favor of the trial court's 
decision. But where the determinative question is one of 
statutory or regulatory interpretation, an issue of law, the 
appellate court may exercise its own independent 
judgment. 

Administrative Law > Jmliciaf Review > Standards of 
Review > Standards GenerallyAdministrative Law > 
Agency Rufemakbrg > Rule Application & 
Interpretation 
[HN7] A court's foremost aim is to ascertain the intent of 
the agency issuing the regulation to effectuate the 
purpose of the law. When the agency's intent canna: be 
discerned directly from the language of the regulation, 
the cm1rt may look to a variety of extrinsic aids, 
including the purpose of the· regulation, the legislative 

history, public policy, and the regulatory scheme of 
which the regulation is a part. Whenever possible, the 
court will interpret the regulation to make it workable 
and reasonable. 

Criminal Law & Procedure > Evidence > Scientific 
Evidence >Blood Alcolrol 
[HN8] Regarding Cal. Code Regs. til. 17. § 1219.3, the 
continuous observation requirement helps ensure the 
test's reliability. That purpose is served when the 
administrator of the breath test observes the subject for at 
least IS minutes before the test. That purpose is also 
served, however, when two or more observers split the 
continuous observation of the test subject. 

COUNSEL: Bill Lockyer, Attorney General, Jacob A. 
Appelsmith, Assistant Attorney General, Vincent J. 
Scally, Jr. and Steven Kaiser, Deputy Attorneys General, 
for Plaintiff and Appellant. 

[•947] Mark H. Sol lilt for Defendant and Respondent. 

JUDGES: ROBIE, J.; Scotland, P. J., and Nicholson, 1., 
concun·ed. 

OPINIONBY: ROBIE 

OPINION: 

[**174] ROBIE, J .--After Stephanie J. Taxara 
failed a breath test, the Department of Motor Vehicles 
(DMV) suspended her driver's license. In this 
administrative mandate proceeding, the trial court 
directed the DMV to set aside the suspension because the 
administrator of the breath test had not continuously 
observed Taxara for 15 minutes before the test. On the 
DMV's appeal of that ruling, we conclude California 
Code of Regulations, title I7, section 1219.3, (hereafter 
regulation 1219.3) does not require a single person to 
observe the breath test subject for 15 minutes prior to the 
test. Therefore, we will reverse the judgment and remand 
the case to the trial court for further proceedings. 

FACTUAL AND PROCEDURAL HISTORY ["**2] 

At around 9:38 p.m., on March 15, 200 I, Sergeant 
Chris Reams stopped Taxara for failing to stop at a stop 
sign and speeding. Reams smelled alcohol on Taxara's 
breath and observed Taxara's unsteady gait, slurred 
speech, and red-watery eyes. Taxara performed poorly 
on a series of field ·sobriety tests. Accordingly, Reams 
arrested Taxara for driving under the influence of alcohol 
and transported her to the Auburn Police Station. 

At the police station, Sergeant Reams filled out 
paperwork while Taxara sat across from him at his desk. 

. Departmental policy required. Reams to remain within 
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city limits because he was the most senior officer on 
duty. The only available breath test machine, however, 
was located outside the city at the Placer County jail. 
Thus, Reams asked Officer Victor Pecoraro to transport 
Taxara from the police station to the county jail to 
administer the test. 

At J 0:48 p.m., Officer Pecoraro drove Taxara to the 
jail. The printout, which records the breath test results 
and the [••!75) times they were performed, shows 
Taxara gave the first of her breath samples at I 0:58 p.m. 
Taxara's blood alcohol content measured 0.11 percent on 
two breath tests. 

The DM V suspended Taxara's driver's [ .. '"3) 
license for driving with 0.08 percent or more of alcohol 
in her blood. (Veh. Code, § 13353.2.) After a hearing, 
the hearing officer reimposed the suspension. The 
hearing officer relied on the "Breath Test Machine 
Operator's Certification" Officer Pecoraro signed, which 
stated: "I certify under penalty of perjury under the laws 
of the State of California, that the above breath test 
sample results were obtained in the regular course of my 
duties. I further certify that I am qualified to operate 
[*948) this equipment and that the test was administered 
pursuant to the requirements of Title 17 of the California 
Code of Regulations." 

(HN I J To ensure the presumptive reliability of the 
test results, the administrator of a breath test must follow 
regulation 1219.3, which provides: [HN2) "A breath 
sample shall be expired breath which is essentially 
alveolar in composition. The quantity of the breath 
sample shall be established by direct volumetric 
measurement. The breath sample shall be collected only 
after the subject has been under continuous observation 
for at least fifteen minutes prior to the collection of the 
breath sample, during which time the subject must not 
have ingested ('",..4] alcoholic beverages or other fluids, 
regurgitated, vomited, eaten, or smoked." 

The bearing officer rejected Taxara's argument that 
she was not continuously observed during the I 5 minutes 
before · her breath test because it was "based on a 
subjective interpretation of the evidence." 

Taxarn challenged th~ DMV's suspension by filing a 
petition for a writ of mandate. ( Veh. Code, § 13559; 
Code Civ. Proc .. § /094.5; see also Coombs v. Pierce 
(1991) 1 Ca1.App.41h 568, 575 [2 Cal. Rplr. 2d 249}.) In 
her petition, Taxara made four contentions, only one of 
which is · material to our decision. Specifically, she 
argued Officer Pecoraro did not continuously observe her 
for I 5 minutes before her breath test. 

The trial court granted Taxara's petition, finding that 
under regulation 1219.3 the officer who administers the 
Intoxilyzer 5000 test should have I 5 minutes of 

continuous observation. The court reasoned: "Because 
Officer Pecoraro did not even arrive at the Auburn Police 
Station until just before he left the Station with 
Petitioner, not enough time transpired for Officer 
Pecoraro to have completed the requisite fifteen minute 
observation period. ( .. *5) [Citation.) Although Sgt. 
Reams apparently had Petitioner in custody for more 
than fifteen minutes, his observation is irrunaterial 
because he did not administer the Intoxilyzer 5000 test, 
and because Title 17 requires that the fifteen minute 
period take place irrunediately before collection of the 
breath sample. (P) ... Having decided the matter based on 
the propriety of (Taxara's) testing alone, the Court 
declines to rule on the other alleged hearing· 
improprieties .... " The DMV appeals. 

DISCUSSION 

The DMV contends the trial court erred when it 
interpreted regulation 1219.3 to require a single person to 
observe the test subject for I 5 minutes before giving the 
breath test. We agree. ["949] . 

Driver's License Suspension Process 

(HN3) An administrative DMV hearing concerning 
the suspension of a driver's license " 'does not require the 
full panoply of the Evidence Code provisions used in 
criminal and civil trials.' " (Manriquez v. [ .. 176) 
Gourley (2003) /05 Cai.App.4th 1227, 1232 [130 Cal. 
Rplr. 2d 209} (_Manriquez), quoting Petricka v. 
Deportmenl of Motor Vehicles (2001) 89 Cai.App.4th 
1341, 1348 {107 Cal. Rptr. 2d 909}.) "In this hearing, the 
DMV bears the burden of proving by a preponderance 
( .. "6] of the evidence certain facts, including that the 
driver was operating a vehicle with a blood-alcohol level 
of 0.08 percent or higher. [Citations.] The DMV may 
satisfy its burden via the presumption of Evidence Code 
section 664. [Citation.] 'Procedurally, it is a fairly simple 
matter for the DMV to introduce the necessary 
foundational evidence. Evidence Code section 664 
[HN4] creates a rebuttable presumption that blood
alcohol test results recorded on official forms were 
obtained by following the regulations and guidelines of 
title 17. [Citations.) ... The recorded test results are 
presumptively valid and the DMV · is not required to 
present additional foundational evidence. (Citation.]' " 
(Manriquez, at p. 1232, quoting Shannon v. Gourley 
(2002) 103 Cal.App.4th 60, 64-65 [126 Cal. Rplr. 2d 
32 7} .) "With this presumption, the officer's sworn 
statement that the breath-testing device recorded a 
certain blood-alcohol level is sufficient to establish the 
foundation, even without testimony at the hearing 
establishing the reliability of the test." (Manriquez, at p. 
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123 3, citing Davenport v. Department of Motor Vehicles 
(1992) 6 Cai.App.4th 133, 140-141 [7 Cal. Rpll". 2d 
8/8) .) [U*7] 

[HNS] "Once the DMV establishes its prima facie 
case by presenting documents contemplated in the 
statutory scheme, the driver must produce affirmative 
evidence of the nonexistence of the presumed facts 
sufficient to shift the burden of proof back to the DMV. 
[Citations.] 'The licensee must show, "through cross
examination of tbe officer or by the introduction of 
affirmative evidence, that official standards were in any 
respect not observed .... " [Citation.] Once such showing 
has been made, the burden shifts to the DMV to prove 
that the test was reliable despite the violation.' 
[Citations.]" (Manriquez. supra, I 05 Cai.App.4th at p. 
1233, qt1oling Baker v. Gourley (2000) 81 Cai.App.4th 
1167, 1172-1173 [97 Col. Rptr. 2d 451) .) 

II 

Standard of Review 

[HN6] " 'In ruling on an application for a writ of 
mandate following an order of suspension or revocation, 
a trial court is required to determine, based on its [*950] 
independent judgment, " 'whether the weight of the 
evidence supported the administrative decision.' " ' " 
(Manriquez, supra, 105 Cai.App.4th at p. 1233, quoting 
Lake v. Reed (1997) 16 Ca/.4th 448, 456 [65 Cal. Rptr. 
2d 860. 940 P. 2d 311) .) "On appeal, our function is to 
determine whether [***8] the trial court's findings are 
supported by substantial evidence." (Shannon v. Gourley, 
supra, I 03 Cal.App.4th at p. 64, citing Lake v. Reed, 
supra, 16 Cal.4th at p. 457.) Normally, " ' "[w]e must 
resolve all evidentiary conflicts and draw all legitimate 
and reasonable inferences in favor of the trial court's 
decision. [Citations.]" ' " (Lake v. Reed, supra, 16 
Cal. 4th at p. 457.) "But where, as here, the determinative 
question is one "of statutory or regulatory interpretation, 
an issue of law, we may exercise our independent 
judgment. [Citations.]" (Manriquez, at p. 1233.) 

m 

Regulation I 2 I 9.3 daes not require a Single Officer to 
Continuously Observe the Subject 

With this in mind, we examine whether regulation 
· 1219.3 requires a single [u 177] officer to observe the 

subject or whethe·r two or n1ore officers can satisfy the 
15-minute continuous observation requirement. 

[HN7] "Our foremost aim is to ascertain the intent 
of the agency issuing the regulation to effectuate the 
purpose of the law. [Citations.] When the agency's intent 
cannot be discerned directly from the language of the 

regulation, we may look to [* .. 9] a variety of extrinsic 
aids, including the purpose. of the regulation, . the 
legislative history, public policy, and the regulatory 
scheme of which the regulation is a part. (Citation.] 
Whenever possible, we will interpret the regulation to 
make it workable and reasonable. [Citation.]" 
(Manriquez, supra, 105 Cai.App.41h at p. 1235.) 

We start with the language of the regulation. {I) 
Regulation 1219.3 provides that the subject of a breath 
test must have "been under continuous observation for at 
least fifteen minutes prior to the collection of the breath 
sample." As a practical matter, the administrator of the 
breath test must have observed the test subject for some 
part of the 15-minute period because the regulation 
requires the observation period to immediately precede 
the collection of the breath sample. However, there is 
nothing in the language of the regulation that requires the 
administrator of the breath test to conduct the entire 
observation. So long as the observation of the subject is 
"continuous" for at least IS minutes, the regulation is 
satisfied. We see no reason why two or more observers 
who--much like runners in a relay race--observe the 
subject in succession [**• 10] over a period of at least IS 
minutes preceding the breath test cannot be deemed to 
have conducted the "continuous observation" regulation 
1219.3 requires. 

[*951] Allowing successive observers to satisfy the 
continuous observation requirement does not defeat the 
purpose of the regulation. [HN8] The continuous 
observation requirement helps ensure the test's reliability. 
(Manriquez, supra, 105 Cai.App.4th at p. 1236, fn. 3.) 
That purpose is served when the administrator of the 
breath test observes the subject for at least 15 minutes 
before the test. That purpose is also served, however, 
when two or more observers split the continuous 
observation of the test subject. Two or more observers, 
acting in succession, can ensure the subject did not ingest 
food or drink, regurgitate, vomit, or smoke in the 15 
minutes before the test, just as easily as a single 
observer. The trial court's conclusion to the contrary was 
erroneous. 

Our interpretation of regulation 1219.3 is more 
workable in the real life of law enforcement. Sergeant 
Reams testified about unexpected delays and "real world 
crunches" that challenge peace officers. Here, Reams sat 
across from Taxara for more than 15 minutes. Because of 
r···Jl] departmental policies, however, he was unable 
to administer Taxara's breath test and had to rely on 
Officer Pecoraro's assistance. (2) We interpret regulation 
1219.3 as permitting the administrator to rely on other 
observers when necessary. 

Taxara argues the administrator of the breath test 
cannot validly certify that the test was· administered 
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pursuant to title 17 if the administering officer is not 
present during the entire 15 minutes. We disagree. (3) 
Where two or more successive observers continuously 
observe the test subject, the administering officer can 
ascertain from the observers who preceded him whether 
their observations, combined with his own, satisfy the 
continuous observation requirement. 

Here, Officer Pecoraro certified under penalty of 
pe1jury "the test was administered [** 178) pursuant to 
the requirements of Title 17." Proof that Pecoraro 
observed Taxara for less than 15 minutes was, by itself, 
not sufficient to rebut the presumption arising from that 
certification that Pecoraro and Sergeant Reams together 
continuously observed Taxara for at least 15 minutes 
immediately preceding the test. On remand, the trial 
court must independently review the administrative 
record to determine [**•12] whether any other evidence 

offered by Taxara rebutted the presumption that Pecoraro 
and Reams complied.with title 17. 

Because the trial court's ruling was based solely on 
its erroneous interpretation of regulation 1219.3, and the 
trial court has not yet exercised its independent judgment 
with respect to Taxara's other contentions, we do not 
reach any other issues presented in· this case. The trial 
court shall consider the parties' remaining arguments on 
remand. We express no opinion on the merits ofTaxara's 
other claims. [•952] 

DISPOSITION 

The judgment is reversed and the case is remanded 
to the trial court for consideration of Taxara's contentions 
in her petition. The parties shall bear their own costs on 
appeal. (Cal. Rules of Court, rule 27(a)(4}.) 

Scotland, P. J., and Nicholson, J., concurred. 
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Appellant, v. COUNTY OF LOS ANGELES et al., Defendants and Respondents; 

JAMES WARREN BASSLER et nl., Real Parties in Interest and Respondents 
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May 17, 1974 

PRIOR HISTORY: Superior Court of Los Angeles 
County, No. C-7268, Robert A. Wenke, Judge. 

DISPOSITION: 

We reverse the judgment and remand the cause to 
the superior court with directions to issue a writ of 
mandamus requiring tbe Los Angeles Board of 
Supervisors to vacate its order awarding a variance. We 
also direct the superior court to grant any further relief 
that should prove appropriate. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Appellant community 
association sought review of a judgment of the Superior 
Court of Los Angeles County (California), which upheld 
the decisions of the county planning commission and the 
county board of supervisors that granted respondent 
property developer a zoning variance to establish a 
mobile home park. 

OVERVIEW: Respondent property developer applied 
for and received a zoning variance to build a mobile 
home park. Appellant community association 
unsuccessfully challenged such variance. On appeal, the 
court reversed the judgment and held that the planning 
commission's fact summary regarding respondent's 
variance did not include sufficient data to satisfy the Cal. 
Gov'l Code § 65906 variance requirements. The court 
found that there was no data of comparative .information 
about surrounding properties, as required in § 65906. 
The court ··noted that in the absence of unusual 
circumstances, respondent's large parcel could not have 
been sufficiently unrepresentative of the realty in that 
zone so as to merit special treatment. The court 
concluded that the information about the qualities of 
respondent's property and plans for the property lacked 
legal significance. The court held that because the § 

65906 requirements had not been met, the question of 
whether the variance conformed with the criteria set 
forth in Los Angeles County, Ca., Zoning Ordinance 
1494, § 522, was immaterial. The court held that the 
local agency was only entitled to the substantial evidence 
review standard. 

OUTCOME: The court reversed and remanded the 
judgment that allowed respondent property developer a 
zoning variance, because the planning commission's 
summary of factual date. did not establish that e. variance 
was necessary to bring respondent into substantial parity 
with other parties holding property interests in the zone. 
The court concluded that the variance amounted to a 
prohibited "special privilege." 

LexlsNexls (TM) HEADNOTES- Core Concepts: 

Allministra/ive Law > Judicial Review > Standards of 
Review> Abuse of Discretion 
[HN I] If the order or decision of a local administrative 
agency substantially affects a "fundamental vested right," 
a court to which a petition for a writ of mandamus has 
been addressed upon the ground that the evidence does 
not support the findings must exercise its independent 
judgment in reviewing the evidence and must fmd abuse 
of discretion if the weight of the evidence fails to support 
the findings. 

Real & Personal Property Law> Zoning & Land Use> 
Conditional Use Permits & VariancesReal & Personal 
Property Law > Zoning & La/1(/ Use > Judicial 
ReviewAdministrative Lmv > Judicial Review > 
Standards of Review> Substatrlial Evidence Review 
[HN2] An administrative grant of a variance must be 
accompanied by administrative findings. A court 
reviewing that grant must determine whether substantial 
evidence supports the findings and whether the findings 
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support the conclusion that all applicable legislative 
requirements for a variance have been satisfied. 

Real & Personal Property Law >Zoning & Land Use > 
Conditional Use Permits & Variances 
[HN3] Cal. Gov'l Code§ 65906 establishes criteria for 
the grant of variances. It provides that variances from the 
tenns of the zoning ordinance shall be granted only 
when, because of special circumstances applicable to the 
property, including size, shape, topography, location or 
surroundings, the strict application of the zoning 
ordinance deprives such property of privileges enjoyed 
by other property in the vicinity and under identical 
zoning classification. Any variance granted shall be 
subject to such conditions as will assure that the 
adjustment thereby authorized shall not constitute a grant 
of special privileges inconsistent with the limitations 
upon other prope1ties in the vicinity and zone in which 
such property is situated. 

Real & Personal Property Law >Zoning & Land Use > 
Comlitional Use Permits & Variances 
(HN4] A third paragraph added to Cal. Gov't Code § 
65906 declares that a variance shall not be granted for a 
parcel of property which authorizes a use or activity 
which is not otherwise expressly authorized by the zone 
regulation governing the parcel of property. This 
paragraph serves to preclude "use" variances, but 
apparently does not prohibit so-called "bulk" variances, 
those which prescribe setbacks, bui !ding heights, and the 
like. The paragraph became effective on November 23, 
1970. 

Real & Personal Property Law> Zoning & Land Use> 
Conditional Use Permits & Variances 
(HNS] Los Angeles County, Ca., Zoning Ordinance 
1494, § 522, provides that an exception variance may be 
granted where there are practical difficulties or 
unnecessary hardships in the way of carrying out the 
strict letter of the ordinance, and in the granting of such 
exception the spirit of the ordinance will be observed, 
public safety secured, and substantial justice done. This 
section has been repealed but was in force when the 
zoning agencies rendered their decisions in the present 
case. 

Governments > Local Governments > Ordinances & 
Regulations 
[HN6) See Cal. Canst. a11. XI, § II. 

Real & Pei"SOJIII! Property Law > Zoning & Lam! Use > 
Judicial Revie11• 
[HN7] In making the determination whether substantial 
evidence supports the variance board's findings, the 

reviewing cou11 must resolve reasonable doubts in favor 
of the administrative findings and decision. 

Civil Procedure > Remedies > E."l:traordilrary 
WritsAtlministrative Law > Judicial Review > 
Standards of Review > Abuse of 
DiscretionAtlministrative Law > Jmlicial Review > 
Standards of Review> Substantial Evidence Review 
[HN8] Cal. Code Civ. Proc. § 1094.5(b) prescribes that 
when petitioned for a writ of mandamus, a court's inquiry 
should extend, among other issues, to whether there was 
any prejudicial abuse of discretion. Cal. Code Civ. Proc. · 
§ J094.5(b) then defines "abuse of discretion" to include 
instances in which the administrative order or decision is 
not supported by the findings, or the findings are not 
supported by tbe evidence. Cal. Code Civ. Proc. § 
J094.5(c) declares that in all cases other than those in 
which the reviewing court is authorized by law to judge 
the evidence independently, abuse of discretion is 

· established if the court determines that the findings are 
not supported by substantial evidence in the light of the 
who I e record. 

Real & Personal Property Lm1• >Zoning & Lam/ Use > 
Conditional Use Permits & Variances 
[HN9] Cal. Code Civ. Proc. § 1094.5 makes 
administrative mandamus available for review of any 
final administrative order or decision made as the result 
of a proceeding in which by law a hearing is required to 
be given, evidence is required to be taken, and discretion 
in the determination of facts is vested in the inferior 
tribunal, corporation, board, or officer. Cal. Gov'l Code§ 
65901 satisfies these requisites with respect to variances 
granted by jurisdictions other than cha11ered cities. 

Real & Perso11al Property Law > Zo11ing & Land Use > 
Conditional Use Permits & Variances 
[HN10) See Cal. Gov'l Code§ 65901. 

Real & Personal Property Law >Zoning & Lam/ Use > 
Conditional Use Permits & Variances 
[HN11] Although a variance board's fmdiilgs need not be 
stated with the formality required in judicial proceedings, 
they nevertheless must expose the board's mode of 
analysis. 

Evidence > Procedural Consideratio11s > lnferetrces & 
PreSIImptionsRetll & Personal Property Law >Zoning 
& Land Use> Conditional Use Permits & Variances 
[HN 12] The party seeking the variance must shoulder the 
burden of demonstrating before the zoning agency that 
the subject prope11y satisfies the requirements therefor. 
Thus neither an administrative agency nor a reviewing 
court may assume without evidentiary basis that the 
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character of neighboring property is different from that 
of the land for which the variance is sought. 
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OPINIONBY: 

TOBRJNER 

OPINION: 

[ 0 509] [**13) [* .. 837j We examine, in this 
case, aspects of the functions served by administrative 
agencies in the granting of zoning variances and of 
courts in reviewing these proceedings by means of 
administrative mandamus. We [*51 OJ conclude that 
variance boards like the ones involved in the present case 
must render findings to support their ultimate rulings. 
We also conclude that when called upon to scrutinize a 
grant of a variance, a reviewing court must determine 
whether substantial evidence supports the findings of the 
[ .. 14) administrative board and whether the findings 
support the board's action. nl We determine ["'*'~>838) 

in the present case that the last of these requisites has not 
been fulfilled. · 

n 1 We recently held in Strumsky v. San 
Diego County Employees Retirement Association 
(1974) J/ Ca/.3d 28 {112 Ca/.Rptr. 805, 520 
P.2d 29], that [HNJ] if the order or decision of a 
local administrative agency substantially affects a 
"fundamental vested right," a court to which a 
petition for a writ of mandamus has been 
addressed upon the ground that the evidence does 
not supp011 the findings must exercise its 
independent judgment in reviewing the evidence 
and must find abuse of discretion if the weight of 
the evidence fails to support the findings. 
Petitioner does not suggest, nor do we find, that 
the present case touches upon any fundamental 

vested right. (See generally Bixby v. Pierno 
(1971) 4 Ca/.3d 130, 144-147 [93 Ca/.Rptr. 234, 
481 P.2d 242]; Temescal Water Co. v. Dept. 
Public Works (1955) 44 Ca/.2d 90, 103 {280 P.2d 
1].) 

The parties in this action dispute the future of 
approximately 28 acres in Topanga Canyon located in 
the Santa Barbara Mountains region of Los Angeles 
County. A county ordinance zones the property for light 
agriculture and single family residences; n2 it also 
prescribes a one-acre minimum lot size. Upon 
recommendation of its zoning board and despite the 
opposition of appellant-petitioner -- an incorporated 
nonprofit organization composed of taxpayers and 
owners of real property in the canyon -- the Los Angeles 
County Regional Planning Conunission granted to the 
Topanga Canyon Investment Company a variance to 
establish a 93-space mobile home park on this acreage. 
n3 Petitioner appealed without success to ·the county 
board of supervisors, thereby exhausting its 
adrriinistrative remedies. Petitioner then sought relief by 
means of administrative mandamus, again 
unsuccessfully, ·in Los Angeles County Superior Court 
and the Court of Appeal for the Second District. 

n2 Los Angeles County Zoning Ordinance 
No. 7276. 

n3 Originally the real party in interest, the 
Topanga Canyon Investment Company has been 
replaced by a group of success oral real parties in 
interest. We focus our analysis on the building 
plans of the original real party in interest since it 
was LipOn the basis of these plans that the zoning 
authorities granted the variance challenged by 
petitioner. 

In reviewing the denial of mandamus below, we first 
consider the proper role of agency and reviewing court 
with respect to the grant of variances. We then apply the 
proper standard of review to the facts of the case in order 
to determine whether we should sustain the action of the 
Los Angeles County Regional Plarllling Commission. 

[•511) I. [HN2] An administrative grant of a variance 
must be accompanied by administrative findings. A 
court reviewing thor grant must determine whether 
substantial evidence supports the findings and whether 
the findings support the conclusion that all applicable 
legislative t·equirements for a variance have been 
satisfied. 
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A comprehensive zoning plan could affect owners of 
some parcels unfairly . if no means were provided to 
permit flexibility. Accordingly, in an effort to achieve 
substantial parity and perhaps also in order to insulate 
zoning schemes from constitutional attack, n4 our 
Legislature laid a foundation for the granting of 
variances. Enacted in 1965, [HN3] section 65906 of the 
Government Code establishes criteria for these grants; it 
provides: "Variances from the terms of the zoning 
ordinance shall be granted only when, because of special 
circumstances applicable to the property, including size, 
shape, topography, location or surroundings, [*" 15] the 
strict application of the .zoning ordinance deprives such 
property of privileges enjoyed by other property in the 
vicinity and under identical zoning classification [ para. ] 
Any variance granted shall be subject to such conditions 
as will assure that the adjustment thereby authorized 
shall not constitute a grant of special privileges 
inconsistent with the limitations upon other properties in 
the vicinity and zone in which such property is situated." 
n5 

n4 I Appendix to Journal of the Senate ( 1970 
Reg. Sess.) Final Report of the Joint Committee 
on Open Space Land ( 1970) pages 94-95; 
Bowden, Article XVll! -- Opening the Door to 
Open Space Control (1 9 70) 1 Pacific LJ. 461, 
506. See Metcalfv. County of Los Angeles (1944) 
24 Ca/.2d 267, 270-271 {148 P.2d 645); Gaylord, 
Zoning: Variances. Exceptions and Conditional 
Use Permits in California (1958) 5 U.C.L.A. 
L.Rev. 1 79; Comment, The General Welfare, 
We(fare Economics, and Zoning Variances 
(1965) 38 So.Cai.L.Rev. 548, .5ZJ. See generally 
Note, Administrative Discretion in Zoning (1969) 
82 Harv.L.Rev. 668, 671. The primary 
constitutional concern is that as applied to a 
particular land parcel, a zoning regulation might 
constitute a compensable "taking" of property. 

n5 [HN4] A third paragraph added to section 
65906 declares: '.'A variance shall not be granted 
for a parcel of property which authorizes a use or 
activity which is not otherwise . expressly 
authorized by the zone regulation governing the 
parcel of property." This paragraph serves to 
preclude "use" variances, but apparently does not 
prohibit so-called "bulk" variances, those which 
prescribe setbacks, building heights, and the like. 
The paragraph became effective on November 
23, 1970, 19 days· after the Los Angeles County 
Regional Planning Commission granted the 
variance here at issue. Petitioner does not 
contend that the paragraph is applicable to the 
present case. 

[u•839) Applicable to all zoning jurisdictions 
except chartered cities ( Gov .. Code, § 65803), section 
65906 may be supplemented by harmonious local 
legislation. n6 We note that Los Angeles County has 
enacted an ordinance which, [*512] if harmonious with 
section 65906, would govern the Topanga Canyon 
property here under consideration. (HN5) Los Angel.es 
County's Zoning Ordinance No. 1494, section 522, 
provides: n7 "An exception [variance) may ... be 
granted where there are practical difficulties or 
unnecessary hardships in the way of carrying out the 
strict letter of the ordinance, and in the granting of such 
exception the spirit of the ordinance will be observed, 
public safety secured, and substantial justice done." 

n6 Government Code section 65800 declares 
that the code chapter of which section 65906 is a 
part is intended to provide minimum limitations 
within which counties and cities can exercise 
maximum control over local zoning matters. 
[HN6] Article XI, section II of the California 
Constitution declares that "[any] county, city, 
town, or township may make and enforce within 
its limits all such local, police, sanitary and other 
regulations as are not in conflict with general 
laws." 

n7 This section recently was repealed but 
was in force when the zoning agencies rendered 
their decisions in the present case. For purposes 
of more succinct presentation, we refer in text to 
the section in the present tense. 

Both state and local laws thus were designed to 
establish requirements which had to be satisfied before 
the Topanga Canyon Investment Company should have 
been granted its variance. Although the cases have held 
that substantial evidence must support the award of a 
variance in order to insure that such legislative 
requirements have been satisfied n8 (see, e.g., Siller v. 
Board of Supervisors (1962) 58 Ca/.2d 479, 482 {25 
Cal.Rptr. 73, 375 P.2d 41}; Bradbeer v. England (1951) 
104 Cal. App.2d 704, 707 [232 P.2d 308)). they have 
failed to clarify whether the administrative agency must 
always set· forth findings and have not illuminated the 
proper relationship between the evidence, fmdings, and 
ultimate agency action. n9 ' 
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determinations of local agencies are entitled to no 
more than substantial evidence review. As 
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indicated above (fn. I, ante) those authorities no 
longer state the law with respect to adjudicatory 
determinations of such agencies which affect 
fundamental vested rights. Since no such right is 
involved in this case, however, the substantial 
evidence standard remains applicable. We note 
by way of caution, however, that merely because 
a case is said to involve a "variance" does not 
necessarily dictate a . conclusion that no 
fundamental vested right is involved. The term 
"variance" is sometimes used, for example, to 
refer to permits for nonconforming uses which 
predate a zoning scheme. (See Hagman, Larson, 
& Martin, Cal. Zoning Practice (Cont. Ed. Bar) 
pp. 383-384.) 

n9 For descriptions of the history of judicial 
action in this state with respect to zoning variance 
grants, see Bowden, Article XVIII-- Opening the 
Door to Open Space Control ( 1970) 1 Pacific · 
L.J. 461, 507-509: I Appendix to Journal of the 
Senate (1970 Reg. Sess.) Final Report of the Joint 
Committee on Open Space Land ( 1970) pages 
95-98; Hagman,. Larson,& Martin, Cal. Zoning 
Practice, supra, pages 287-291. . 

One of the first decisions to emphasize the 
importance of judicial scrutiny of the record in order to 
determine whether substantial [**16) evidence 
supported administrative findings that the property in 
question met the legislative variance requirements was 
that penned by Justice 'Molinari in [*513) Cow Hollow 
Improvement Club v. Board of Permit Appeals (1966) 
245 Cai.App.2d 160 [53 Ca/.Rptr. 610). Less than one 
year later, we followed the approach of that case in 
Broadway, Laguna etc. Assn. v. Board of Permit Appeals 
(1967} 66 Ca/.2d 767 {59 Cal.JI.ptr. 146, 427 P.2d 810}, 
and ordered that a zoning board's grant of a variance be 
set aside because the party seeking the variance had 
failed to adduce sufficient [U*840) evidence to supp01i 
administrative findings that the evidence satisfied the 
requisites for a variance set forth in the same San 
Francisco ordinance. 

Understandably, however, the impact of these 
opinions remained unce11ain. The San Francisco 
ordinance applicable in Cow Hollow and Broadway 
explicitly required the zoning board to specify its 
subsidiary findings and ultimate conclusions; this 
circumstance raised the question whether a court should 
require findings and examine their sufficiency in a case 
in which the applicable local legislation did not explicitly 
corrunand the administrative body to set forth findings. 
Indeed language in Broadway intimated that such a case 
was distinguishable. ( Broadway, Laguna etc. Assn. v. 
Board of Permit Appeals. supra. at pp. 772-773. See also 

Stoddard v. Edelman (1970) 4 Cal.App.3d 544, 549 [84 
Cai.Rptr. 443]. Cf. Friends of Mammoth v. Board of 
Supervisors (1972) 8 Ca/.3d 247, 270 [104 Cal.Rptr. 
761, 502 P.2d 1049].) Further, neither Cow Hollow nor 
Broadway confronted Government Code section 65906; 
since both cases concerned a chartered city. n!O There 
thus also remained uncertainty with respect ·to cases 
involving zoning jurisdictions other than chartered cities. 

n I 0 See page 5 I I, ante. 

Nevertheless, in an op11110n subsequent to 
Broadway; Hamilton v. Board a/Supervisors (1969} 269 
Cal.App.2d 64 [75 Cai.Rptr. 106}, a CoUli of Appeal set 
aside the grant of a variance by a planning commission 
under circumstances different from those in Broadway 
and Cow Hollow. The zoning jurisdiction involved in 
that controversy was a county, not a cha11ered city, and 
the court's opinion did not suggest that any applicable 
ordinance required administrative findings. Deeming 
Government Code section 65906 "concededly 
controlling," ( Hamilton v. Board of Supervisors, supra, 
at p. 67}, the court undertook the task of squaring the 
fmdings announced by the commission with the 
commission's grant of the variance and concluded that 
the findings w,ere insufficient to sustain the variance. 

Consistent with the reasoning underlying these 
cases, we hold that [*514) regardless of whether the 
local ordinance commands tluit the variance board set 
forth findings, n II that body must render findings 
sufficient both to enable the parties to determine whether 
and on what basis they should seek review and, in the 
event of review, to apprise a reviewing court of the basis 
for the board's action. We hold further that a reviewing 
cou11, before sustaining the grant of a variance, must 
scmtinize the record and determine whether substantial 
evidence supports the administrative agency's findings 
and whether these findings support the agency's decision. 
[HN7) In making these determinations, the reviewing 
court must resolve reasonable doubts in favor of the 
administrative findings and decision. 
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n II We note the apparent applicability of 
section .639 of the Los Angeles County Zoning 
Ordinance which was in effect at the time 
respondent granted the variance. That section 
provided: "After a hearing by a zoning board the 
said zoning board shall report to the commission 
its fmdings and recommend the action which it 
concludes the commission should take." As 
explained in text, however, we rest our ruling 
upon Code of Civil Procedure section 1094.5. 
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['"'17] Our analysis begins with consideration of 
Code of Ci11il P1·oced11re section 1094.5, the state's 
adminis.trative mandamus provision which structures the 
procedure for judicial review of adjud!catory decisio~s 
rendered by administrative agencies. Without doubt, tillS 
provision applies to the review of variances. awarded .by 
bodies such as the Los Angeles County zonmg agenc1es 
that participated in the present [*,..841] case. n 12 
Section I 094.5 clearly contemplates that at mm1mum, 
the reviewing court must determine both whether 
substantial evidence supports the administrative [*515] 
agency's findings and whether the findings support the 
agency's decision. [HNB] Subdivision (b) of section 
1094.5 prescribes that when petitioned for a writ of 
mandamLIS, a court's inquiry should extend, among other 
issues to whether "there was any prejudicial abuse of 
discre~ion." Subdivision (b) then defines "abuse of 
discretion" to include instances in which the 
administrative order or decision "is not supported by the 
findings, or the findings are not supported by the 
evidence." (Italics added.) Subdivision {c) declares that 
"in all . . . cases" (italics added) other than those in 
which the reviewing court is authorized by law to judge 
the evidence independently, nl3 "abuse of discretion is 
established if the court determines that the findings are 
not supported by substantial evidence in the light of the 
whole record." (See Zakessian v. City ofSmtsalito (1972) 
28 Cai.App.3d 794, 798 [105 Cai.Rptr. 105].) 

n 12 A /len v. Humboldt County Board of · 
Supervisors (1963) 220 Cai.App.2d 877, 882 [34 
Cai.Rptr. 232]. See also Siller v. Board of 
Supervisors (1962) 58 Ca/.2d 479, 481 [25 
Cai.Rptr. 73, 375 P.2d 41}. The Califomia 
Judicial Council's report reflects a clear desire 
that section. I 094.5 apply to all agencies, 
regardless of whether they are subject to the 
Administrative Procedure Act and regardless of 
their state or local character. (See Judicial 
Council of Cal., lOth Biennial Rep. (1944) pp. 
26, 45, See also Temescal Water Co. v. Dept. 
Public Works (1955) 44 Ca/.2d 90, 101 [280 P.2d 
I}: Deering, Cal. Administrative Man dam LIS 
(1966) p. 7.) "In the absence of compelling 
language in [a] statute to the contrary, it will be 
assumed that the Legislature adopted the 
proposed legislation with the intent and meaning 
expressed by the council in its report." ( 
Hohreiter v. Garrison (1947) 81 Cai.App.2d 384, 
397 [ 184 P.2d 323].) 

[HN9] Section I 094.5 makes administrative 
mandamus available for review of "any final 

administrative order or decision made as the 
result of a proceeding in which by law a hearing 
is require.d to be given, evidence is required to be 
taken and discretion in the determination of facts 
is vested in the inferior tribunal, corporation, 
board or officer." (Italics added.) Goveriwrent 
Code section 65901 satisfies these requisites with 
respect to variances granted by jurisdictions other 
than chartered cities such as Los Angeles 
County's zoning agencies. [HN l O] Section 
6590 I provides, in part: "The board of zoning 
adjustment or zoning administrator shall hear and 
decide applications for conditional uses or other 
permits when the zoning ordinance provides 
therefor and establishes criteria for determining 
such matters, and applications for variances from 
the terms of the zoning ordinance." 

nl3 See footnote 1, supra. 

We further conclude that implicit in section 1094.5 
is a requirement that the agency which renders the 
challenged decision must set forth findings to bridge the 
analytic gap between the raw evidence and ultimate 
decision or order. If the Legislature had desired 
otherwise, it could have declared as a possible basis for 
issuing mandamus the absence of substantial evidence to 
support the administrative agency's action. By focusing, 
instead, upon the relationships between evidence and 
findings and between findings and ultimate action, the 
Legislature sought to direct the reviewing court's 
attention to the analytic route the administrative agency 
!reveled from evidence to action. In so doing, we believe 
that the Legislature must have contemplated that the 
agency would reveal this route. Reference, in section 
I 094.5, to the reviewing court's duty to compare the 
evidence and ultimate decision to "the findings" (italics 
added) we believe leaves ~o room for the conclusion that 
the Legislature would have been content to have a 
reviewing court speculate as to the administrative 
agency's basis for decision. 

Our ruling in this regard finds support. in persuasive 
policy considerations. (See generally· 2 Davis, 
Administrative Law ["•18] Treatise (1958) § 16.05, 
pp. 444-449; Forkosch, A Treatise on Administrative 
Law ( !956) § 253, pp. 458-464.) According to Professor 
Kenneth Culp Davis, the requirement that administrative 
agencies set forth findings to support their adjudicatory 
decisions stems primarily from judge-made law (see, 
e.g., Zieky v. Town Plan and [**•842] Zon. Com 'n of 
Town of Bloomfield (1963) 151 Conn. 265 [196 A.2d 
758}; Stoll v. Gulf Oil Corp. (1958) 79 Ohio L.Abs. 145 
[155 N.E.2d 83}), and is "remarkably unifom1 in both 
federal and state [*516] courts." As stated by the United 
States Supreme Court, the "accepted ideal ... is that 'the 
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orderly functioning of the process of review requires that 
the grounds upon which the administrative agency acted 
be clearly disclosed and adequately sustained.' ( S.E. C. v. 
ChenetJ' Corp. (1943) 318 U.S. 80, 94.)" (2 Davis, supra, 
§ 16.0 I, pp. 435-436. See also Saginaw Broadcasting 
Co. v. Federal C. Cam'n (1938) 96 F.2d 554, 559 [68 
App.D.C. 282].) 

Among other functions, a findings requirement 
serves to conduce the administrative body to draw 
legally relevant sub-conclusions supportive of its 
ultimate decision; the intended effect is to facilitate 
orderly analysis and minimize the likelihood that the 
agency will randomly leap from evidence to.conclusions. 
{See 2 Cooper, State Administrative Law { 1965) pp. 467-
468; Feller, Prospec/us for the Fur/her Study of Federal 
Admini;-tralive Law (1938) 47 Yale L.J. 647, 666. Cf. 
Comment, Judicial Comrol 011er Zoning Boards of 
Apperil: S11ggestions for Reform (1965) 12 U.C.L.A. 
L.Rev. 937. 952.) n 14 In addition, findings enable the 
reviewing court to trace and ·examine the agency's mode 
of analysis. (See Califomia Motor Transport Co. v. 
Public Utilities Com. (/ 963) 59 Ca/.2d 270, 2 74 {28 
Cai.Rplr. 868, 379 P.2d 324]; Swars v. Council of City 
of Vallejo {1949) 33 Ca/.2d 867, 871 {206 P.2d 355].) 

n 14 Although at first blush, judicial 
enforcement of a findings requirement would 
appear to constrict the role of administrative 
agencies, in reality, the effect could be to the 
contrary. Because, notes Judge Bazelon, it 
pt'ovides a framework for principled decision
making, a findings requirement serves to 
"diminish the importance of judicial review by 
enhancing the integrity of the administrative 
process." ( Environmenlal Defense F11nd. Inc. 11. 

Ruckelshrws (D.C.Cir. 1971) 439 F.2d 584, 598.) 
By exposing the administrative agency's mode of 
analysis, findings help to constrict and define the 
scope of the judicial function. "We must know 
what [an administrative] decision means," 
observed Mr. Justice Cardozo, "before the duty 
becomes ours to say whether it is right or wrong.'' 
( United States v. Chicago, Milwaukee, St. Paul 
& Pacific Railroad Co. (1935) 294 U.S. 499, 51/ 
{79 L.Ed. 1023, 1032, 55 S.Ct. 462].) 

Absent such roadsigns, a reviewing court would be 
forced into unguided and resource-consuming 
explorations; it would have to grope through the record 
to determine whether some combination of credible 
evidentiary items which supported some line of factual 
and legal conclusions supported the ultimate order or 
decision of the agency. n15 (See fn. 16.) Moreover, 

[*517] properly constituted findings n 16 enable the 
parties to the agency proceeding to detennine whether 
and on what basis they should seek review. (See In re 
Sturm (1974) ante, pp. 258,267 [ JJ3 Cal.Rptr. 361,521 
P.2d 97}; Swars v. Council of City of Vallejo, supra, at 
p. 871.) (Hl9] They also serve a public relations 
function by helping to persuade the parties that 
administrative decision-making is careful, reasoned, and 
equitable. 

n 15 "Given express findings, the cout1 can 
determine whether the findings are supported by 
substantial evidence, and whether the findings 
warrant the decision of the board. If no findings 
are made, and if the court elects not to remand, its 
clumsy alternative is to read the record, speculate 
Ltpon the portions which probably" were believed 
by the ·board, guess at the conclusions drawn 
from credited pot1ions, construct a basis for 
decision, .and try to determine whether a decision 
thus arrived at should be sustained. In the 
process, the court is required to do much that is 
assigned to the board. . . ." (3 Anderson, 
An1erican Law of Zoning (1968) § 16.41, p. 
242.) 

nl6 [HNII] Although a variance board's 
findings "need not be stated. with the formality 
required in judicial proceedings" ( Swars v. 
Council of City of Vallejo. supra, a/ p. 872), they 
nevertheless must expose the board's mode of 
an·alysis to an extent sufficient to serve the 
purposes stated herein. We do not approve of the 
language in Kappadah/ v. A/can Pacific Co. 
(1963) 222 Cai.App.2d 626. 639 [35 Cai.Rptr. 
354], and Ames v. Cily of Pasadena (1959) 167 
Cai.App.ld 510, 516 {334 P.2d 653}, which 
endorses the practice of setting forth findings 
solely in the language of the applicable 
legislation. 

By setting forth a reasonable requirement for 
findings and clarifying the standard of judicial review, 
we believe we promote [•••843] the achievement of 
the intended scheme of land use control. Vigorous and 
meaningful judicial review facilitates, among other 
factors, the intended division of decision-making labor. 
Whereas the adoption of zoning regulations is a 
legislative function ( Gov. Code, § 65850), the granting 
of variances is a quasi-judicial, administrative one. (See 
Johns/on v. Board of Supervisors (194 7) 31 Ca/.2d 66, 
74 [187 P.2d 686}; Kappadahl v. A/can Pacific Co. 
(J 963) 222 Cai.App.2d 626, 634 [35 Cai.Rplr. 354].) If 
the judiciary were to review grants of variances 
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superficially, administrative boards could subv.ert this 
intended decision-making structure. (See 1 Appendix to 
Sen. J. ( 1970 Reg. Sess.) Final Rep. of the Joint 
Committee on Open Space Land (1970) pp. 102-103.) 
They could "[amend) ... the zoning code in the guise of 
a variance" ( Cow Hollow Improvement Club v. Board of 
Pe!'lnil Appectls, supra, at p. 181), and render 
meaningless, applicable state and local legislation 
prescribing variance requirements. 

Moreover, courts must meaningfully review grants 
of variances in order to protect the interests of those who 
hold rights in property nearby the parcel for which a 
variance is sought. A zoning scheme, after all, is similar 
in some respects to a contract; each party foregoes rights 
to use its land as it wishes in return for the assurance that 
the use of neighboring property will be similarly 
restricted, the rationale being that such mutual restriction 
can enhance total community welfare. (See, e.g., I 
Appendix to Sen. J. ( 1970 Reg. Sess.) Final Rep. of the 
Joint Conm1ittee on Open Space Land ( 1970) p. 91; 
Bowden, Article XXVIII -- Opening the Door to Open 
Space Control (1970) I Pacific L.J. 46/, 501.) If the 
interest of [*518) these parties in preventing unjustified 
variance. awards for neighboring land is not sufficiently 
protected, the consequence will be subversion of the 
critical reciprocity upon which zoning regulation rests. 

Abdication by the judiciary of its responsibility to 
examine variance board decision-making when called 
upon to do so could very well lead to such subversion. 
n 17 Significantly, many zoning boards employ 
adjudicatory procedures that may be characterized as 

· casual: ·(See Comment, Judicio/ Control over Zoning 
Boards of Appeal: Suggestions for Reform (1965) 12 
U.C.L.A. L.Rev. 937, 950. Cf. Bradbeer v. England 
(1951) 104 Cal. App.2d 704, 710 [232 P.2d 308].) The 
availability of careful judicial review may help conduce 
these boards to insure that all parties have an oppm1unity 
fully to present their evidence and arguments. Further, 
although we emphasize that we have no reason to believe 
that such a circumstance exists in the case at bar, the. 
membership of some zoning' boards may be inadequately 
insulated from the interests whose advocates most 
frequently seek variances. (See e.g., I Appendix to Sen. 
J. ( 1970 Reg. Sess.) Final Rep. of the Joint Committee 
on Open Space Land ( 1970) p. I 00.) Vigorous judicial 
review thus can serve to mitigate the effects of 
insufficiently independent decision-making. 

n 17 See generally Comment, Zoning: 
Variance Administration in Alameda County 
(1962) 50 Cal.L.Rev. 101, 107 and footnote 42. 
See also Note, Administrative Discretion in 

Zoning (1969) 82 Harv.L.Rev. 668, 672 and 
sources cited therein. 

2. The planning commission's swnmary of "factual data" 
-- its apparent "findings" -- does not include facts 
sufficient to satisfy the variance requirements of 
Government Code section 65906. 

ru we have mentioned,. at least two sets of 
legislative criteria appear applicable to the variance 
awarded: Government Code sec/ion 65906 and Los 
Angeles County Zoning Ordinance No. 1494, section 
522. The variance can be sustained only if all [ .. 20] 
applicable legislative requirements have been satisfied. 
Since we conclude that the requirements of section 
65906 have not been met, the question whether the 
variance conforms with the criteria set forth [•*"'844] in 
Los Angeles County Zoning Ordinance No. 1494, 
section 522 becomes inm1aterial. n 18 
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nl8 We focus on the statewide requirements 
because they are of more general application. If 
we were to . decide that the criteria of section 
65906 had been satisfied, we would then be 
called upon to determine whether the 
requirements set forth in the county ordinance are 
consistent with those in section 65906 and, if so, 
)Yhether these local criteria also had been 
satisfied. 

The local criteria need be squared with the 
state criteria since the section 65906 requirements 
prevail over any inconsistent requirements in the 
county ordinance. The stated purpose of title 7, 
chapter 4, of the Government Code, which 
includes section 65906, is to provide limitations -
- albeit minimal ones -- on the adoption and 
administration of zoning Jaws, ordinances, and 
regulations by counties and nonchartered cities. 
(See fn. 6, ante.) Section 65802 of the code 
declares that "[no] provisions of[ the Government 
Code], other than the provisions of [chapter 4], 
and no provisions of any other code or statute 
shall restrict or limit the procedures provided in 
(chapter 4] by which the legislative body of any 
county or city enacts, amends, administers, or 

· provides for the administration of any zoning 
Jaw, ordinance, rule or regulation." The clear 
implication is that chapter 4 does restrict or limit 
these procedures. (See also Cal. Cons!., art. XI, § 
11.) 

If local ordinances were allowed to set a 
lesser standard for the grant of variances than 
those provided in section 65906, a county or city 
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could escape the prohibition against granting use 
variances added to section 65906 in 1970 (see fn. 
5, ante) merely by enacting an ordinance which 
would permit the grant of use variances. Clearly 
the Legislature· did not intend that cities and 
counties to which the provisions of chapter 4 
apply should have.such unfettered discretion. 

[~5 I 9) We summarize the priocipal factual data 
contained in the Los Angeles County Regional Planning 
Commission's report, which data the commission 
apparently relied on to award the variance. nl9 The 
acreage upon w~ich the original real party in interest n20 
sought to establish a mobile home park consists of 28 
acres; it is a hilly and in places steep parcel of land. At 
the time the variance was granted, the property contained 
one single-family residence. Except for a contiguous 
area immediately to the southeast which included an old 
nnd flood-damaged subdivision and a few commercial 
strlJctures, the Sli!Tounding properties were devoted 
exclusively to scattered single-family residences. 

nl9 We confine our analysis to the 
relationship between the commission's fact 
summary and its ultimate decision; we do not 
consider the testimonial evidence directly. To 
sustain the grant of the variance of course would 
require that we conclude that substantial evidence 
supports the findings and that the findings 
support the variance award. Since we decide 
below, however, that the commission's fact 
summary does not include sufficient data to 
satisfy the section 65906 requirements, we need 
not take the further step of comparing the 
transcript to the fact summary. Our basis for so 
proceeding lies in Code of Civil Procedure 
section 1094.5, which defines "abuse of 
discretion," one of several possible grounds for 
issuance of a writ of mandamus, to include 
instances in which "the order or decision [of the 
administrutive agency] is not supported by the 
findings, or the findings are not supported by the 
evidence." (Italics added.) 

n20 See footnote 3, ante. 

· The proposed mobile home park would leave 30 
percent of the acreage in its natural state. An additional 
25 percent would be landscaped and terraced to blend in 
with the natural surroundings. Save in places where a 
wall would be incompatible with the terrain, the plan 
contemplated enclosure of the park with a wall; it further 
called for rechanneling a portion of Topanga Canyon 
Creek and anticipated that the developers would be 

required to dedicate an 80-foot-wide strip of the property 
for a proposed realignment of Topanga Creek Boulevard. 

[•520] The development apparently would partially 
satisfy a growing demand for new, low cost housing in 
the area. Additionally, the project might serve to attract 
further investment to the region and could provide a 
much needed fire break. Several data indicate that 
construction on the property of single-family residences 
in conformance with the zoning classification would 
generate significantly smaller profits than would [**21) 
development of the mobile home· park. Single-family 
structures apparently WOLild necessitate costly grading, 
and the proposed [***845] highway realignment would 
require a fill 78 feet high, thereby rendering the property 
unattractive for conventional residential development. 
Moreover, the acreage is said not to be considered 
attractive to parties interested in single-family residences 
due, in the words of the report's summary of the 
testi1nony, to "the nature of the inhabitants" in the 
vicinity and also because of local flood problems. 

These data, we conclude, do not constitute a 
sufficient showing to satisfy the section 65906 variance 
requirements. That section permits variances "only 
when, because of special circumstances applicable to the 
property, . . . the strict application of tlte ·zoning 
ordinance deprives such property of privileges enjoyed 
by other property in the vicinity and under identical 
zoning classification." (Italics added.) This language 
emphasizes disparities between properties, not treatment 
of the subject property's characteristics in the abstract. 
(See Minney 11. City o.f'Azusa (1958) /64 Cal. App.ld 12, 
31 [330 P.2d 255]; cf. In re Michener's Appeal (1955) 
382 Po. 401 {115 A.2d 367, 371}; Beirn 11. Morris (1954) 
14 N.J. 529 [103 A.2d 361, 364}; Note, Administrative 
Discretion in Zoning (I 969) 82 Harv. L.Rev, 668, 671-
672.) It also contemplates that at best, only a small 
fraction of any one zone can qualify for a variance. (See 
generally 3 Anderson, American Law of Zoning (1968) § 
14.69. pp. 62-65 .) 

The data contained in the planning commission's 
report focus almost exclusively on the qualities of the 
property for which the variance was sought. In the 
absence of comparative information about surrounding 
properties, these data lack legal significance. Thus 
knowledge that the property has rugged features tells us 
nothing about whether the original real party in interest 
faced difficulties different from tltose confronted on 
neighboring land. n21 Its assurances that it would 
landscape and terrace parts of the property and leave 
others in their natural state are all well and good, but 
they bear not at all on the critical issue whether a 
variance [*52\] was necessary to bring the original real 
party in interest into substantial parity with other parties 
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holding property interests .in the zone. (See Hamilton v. 
Bourd ofSupervisors, supra, at p. 66.) 

n21 Indeed, the General Plan for Topanga 
Canyon suggests that the subject property is not 
uniquely surfaced; it states that the entire area is 
characterized by "mountainous terrain, steep 
slopes and deep canyons interspersed with 
limited areas of relatively flat or roBing land." 

The claim that the development would probably 
serve various community needs may be highly desirable, 
but it too does not bear on the issue at hand. Likewise, 
without more, the data suggesting that development of 
the property in confonnance with the general zoning 
classification could require substantial expenditures are 
not relevant to the issue whether the variance was 
properly granted. Even assllming for the sake of 
argument that if confined to the subject parcel and no 
more than a few others in the zone, such a burden could 
support u variance under section 65906, for all we know 
from the .record, conforming development of other 
prope11y in the area would entail a similar burden. Were 
that the case, a frontal attack on the present ordinance or 
a legislative proceeding to determine whether the area 
should be 1'ezoned might be proper, but a variance would 
not. (I Appendix to Sen. 1. ( 1970 Reg. Sess.) Final Rep. 
of the Joint Committee on Open Space Land ( 1970) p. 
95; Bowden, Article XVIJ! -- Opening the Door to Open 
Space Control (1970) I Pacific L.J. 461, 506.) 

Although they dispute that section 65906 requires a 
showing that the characteristics of the subject .Property 
are exceptional, the current real parties in interest would 
nevertheless have us speculate that the property is unlike 
neighboring parcels. · (**22] [**"'846] They point out 
that the plot has rugged terrain and three stream beds n22 
and that the Topanga Creek Boulevard realignment 
would bisect the property. Speculation about 
neighboring land, however, will not support the award of 
a variance. [HN 12) The party seeking the variance must 
shoulder the burden of demonstrating before the zoning 
agency that the subject property satisfies the 
requirements therefor. ( Tustin Heights Association v. 
Board of Supervisors (/959) 170 Cai.App.2d 619, 627 
[339 P.2d 914].) Thus neither an administrative agency 
nor a reviewing court may assume without evidentiary 
basis that the character of neighboring property is 
different from that of the land for which the variance is 
sought. n23 

n22 Interestingly, since the witnesses who 
testified in favor of the variance never mentioned 

the stream beds, the original real party in interest 
apparently did not regard the beds as 
disadvantageous. Rather, a witness who opposed 
the variance offhandedly mentioned the beds as 
illustrative of the scenic beauty of the area. The 
trial court seized upon this testimony and used it 
in justifying the variance award. 

n23 In fact, other parcels in the zone may 
well have the features that the successoral real 
parties in interest speculate are confined to the 
subject property. Rugged terrain apparently is 
ubiquitous in the area (see fn. 21, ante), and 
because the stream beds and highway must enter 
and exit the subject property somewhere, they 
may all traverse one or more neighboring parcels. 
Further, for all we know from the commission's 
findings, stream beds may traverse most parcels 
in the canyon. 

["522] Moreover, the grant of a variance for 
nonconforming development of a 28-acre parcel in the 
instant case is suspect. Although we do not categorically 
preclude a tract of that size from eligibility for a 
variance, we note that in the absence of unusual 
circumstances, so large a parcel may not be sufficiently 
unrepresentative of the realty in a zone to merit special 
treatment. By granting variances for tracts of this size, a 
variance board begins radically to alter the nature of the 
entire zone. Such change is a proper subject for 
legislation, not piecemeal administrative adjudication. 
(See Sinclair Pipe Line Co. v. Village of Richton Park 
(1960) 19 lll.2d 370 [167 N.E.2d 406}: Appeal of the 
Catholic Cemeteries Association (1954) 379 Pa. 516 
[109 A.2d 537}; Civil City of Indianapolis v. Ostrom R. 
& Construction Co. (/931) 95 lnd.App. 376 {176 N.E. 
246].) Since there has been no affirmative showing that 
the subject property differs substantially and in relevant 
aspects from other parcels in the zone, we conclude that 
the variarice granted amounts to the kind of "special 
privilege" explicitly prohibited by GoPemment Code 
section 65 906. 

We submit, in summary, that this case illumines two 
important legal principles. First, by requiring that 
administrative findings must supp011 a ·variance, we 
emphasize the need for ordel'ly legal process and the 
desirability of forcing administrative agencies to express 
their· grounds for decision so that reviewing courts can 
intelligently examine the validity of administrative 
action. Second, by abrogating an unsupported exception 
to a zoning plan, we conduce orderly and pla1med 
utilization of the environment. 

We reverse the judgment and remand the cause to 
the superior court with directions to issue a writ of 
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mandamus requmng the Los Angeles Board of 
Supervisors to vacate its order awarding a variance. We 

also direct the .superior court to grant any further relief 
that should prove appropriate. 
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DISPOSITION: The judgment is affinned. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Appellants sought review 
of a. ruling from the Superior Court of Contra Costa 
County (California), which denied appellants' petition for 
writ of administrative mandate pursuant to Cal. Civ. 
Proc. Code§ 1094.5 in an action involving a land use 
permit. 

OVERVIEW: Appellants sought and received issuance 
of a building permit to construct an addition to their 
single·family home. After the new lll1it was attached, 
appellants submitted an application for a land use permit 
for a residential second unit. Appellants commenced 
construction of the new unit before the issuance of the 
pennit. Subsequently, appellants' application was 
approved by the zoning administrator, but was later 
denied by respondent county. Appellants sought review 
by respondent's board of supervisors (board), in which 
the board denied the application and appellants filed a 
petition for writ of mandamus pursuant to Cal. Civ. Proc. 
Code § /094.5. The trial court denied appellants' 
petition. On appeal, the court affirmed. The court found 
that two of the board's fmdings were supported by 
substantial evidence in the administrative record. 
Because each of the findings was contrary to the 
requirements for issuance of a land use permit, the court 
found that either finding was sufficient to support the 
denial of appellants' application. Further, the court found 
that Contra Costa County, Cal., Ordinance Code § 82-
24.1002 complied with Cal. Gov't Code§ 65852.2(a). 

OUTCOME: The court affirmed the denial of 
appellants' petition for writ of administrative mandate 
because respondent's board of supervisors' findings were 
supported by substantial evidence and because county's 
second unit ordinance complied with statutory law. 

LexisNexls (TM) HEADNOTES- Core Concepts:. 

Civil Procedure > Appeals > Standartls of Review > 
Abuse of Discretion 
[HNIJ Under Cal. Civ. Proc. Code§ J094.5{b), abuse of 
discretion is established if a respondent has not 
proceeded in the manner required by law, the order or 

. decision is not supported by the fmdings, or the findings 
are not supported by the evidence. 

Administrative Law > Judicial Review > Standards of 
Review >Substantial Evitlence Reviell' 
[HN2] The scope of an appellate court's review of an 
administrative agency action is identical with that of a 
superior court. The same substantial evidence standard 
applies, and the issue is whether the findings of a county 
board are based on substantial evidence in light of the 
entire administrative record. Moreover, because a trial 
cout1 does not exercise its independent judgment in 
reviewing a board's decision, but instead applies the 
substantial evidence test, an appellate court must 
examine the findings made by the board itself to 
determine whether they are supported by substantial 
evidence, rather than limiting itself to a review of the 
findings made by the trial court. 

Administrative Law > Judicial Review > Standards of 
Review> Substantial Evidence Review 
[HN3] Under current interpretations of the substantial 
evidence test as applied in review of administrative 
agency action, an appellate cour): must examine all 
relevant evidence in the entire record, considering both 

373 



21 Cal. App. 4th 330, •; 25 Cal. Rptr. 2d 842, .. ; 
1993 Cal. A~p. LEXIS 1308, u+; 93 Cal. Daily Op. Service 9622 

the evidence that supports the administrative decision 
and the evidence against it, in order to determine whether 
or not the agency decision is supported by substantial 
evidence. Substantial evidence has been defined in two 
ways. First, as evidence of ponderable legal significance, 
reason'able in nature, qedible, and of solid value. 
Second, as relevant evidence that a reasonable mind may 
accept as adequate to support a conclusion. 

Evidence > Procedural Consitleratlons > Inferences & 
Presumptio11sAdministrative Law > Judicial Review > 
Standards of Review> Substantial Evidence Review 
[HN4] . At a trial court level, a petitioner in an 
administrative mandamus proceeding has the burden of 
proving that the agency's decision is invalid and shall be 
set aside. When the standard of review is the substantial 
evidence test, it is presumed that the findings and actions 
of the administrative agency are supported by substantial 
evidence. Thus, because the same standard of review 
applies on appeal as it applies in a trial court, the burden 
is on an appellant to show there is no substantial 
evidence whatsoever. 

Govemments > Local Governmellts > Administrative 
Boards 
[HN5] Under Contra Costa County, Cal., Ordinance 
Code § 82-24.1 002, a county planning agency division 
shall make ce11ain findings before granting a land use 
permit for 8 residential second unit. . 

Real & Personal Property Law >Zoning & Land Use > 
Conditional Use Permits & Varia11ces 
[HN6] Contra Costa County, Cal., Ordinance Code § 
82-24.1002 requires that an agency must ·make findings 
in accordance with the separate ordinance dealing with 
variance, conditional use and special permits found at 
Contra Costa County, Cal., Ordinance Code § 26-2.20. 
The fmdings that must be made prior to granting a 
conditional use permit include that the proposed land use 
shall not adversely affect the preservation of property 
values; shall not create a nuisance and/or enforcement 
problem within the neighborhood; and shall not 
encourage marginal development within the 

. neighborhood. 

Real & Personal Property Law >Zoning & Laud Use > 
Conditional Use Permits & Variances 
[HN7] Failure to make any one of the findings under 
Contra Costa County, Cal., Ordinance Code § § 26-
2.2008 and 82-24.1002 must result in denial of an 
applicati~n for a land use permit. 

Real & Personal Property Law >Zoning & Land Use > 
Land Use Planning 

[HN8] Contra Costa County, Cal., Ordinance Code § § 
82-24-1002 and 26.2008 give a county and its planning 
agencies the authority to consider the effect of proposed 
projects on the character of the su1Tounding 
neighborhood. The concept of public welfare 
encompasses a broad range of factors, including aesthetic 
values as well as monetary and physical ones, and that a 
concern for aesthetics and character is a legitimate 
governmental objective. Other concerns that fall well 
within the domain of the public interest and welfare 
include parking, traffic and visual impact. 

Real & Personal Properly Law >Zoning & Lam/ Use > 
Comlitional Use Permits & Variances · 
[HN9] Contra Costa County, Cal., Ordinance Code § 
26.2.2008 specifically requires a consideration of the 
effect of a proposed use on neighboring property values. 

Real & Personal Property Law >Zoning & Land Use > 
Land Use Planning 
[HN I OJ Cal. Gov'l Code § 65852.2 sets up a three
option approach under which a local government may 
choose to ban all residential second units on condition of 
making certain findings that such units will have specific 
adverse impacts on public health, safety and welfare; 
adopt its own ordinance providing for the creation of 
second units · and establishing various criteria for 
approving· them; or do neither and follow a state
prescribed procedure for approving or disapproving 
applications for creation of second units. 

Real & Personal Properly Law >Zoning & Land Use > 
Land Use Pla1111i11g · 
[HNil] Under Cal. Gov'l Code§ 65852.2(a}, any local 
agency may adopt an ordinance providing for the 
creation of second units, consistent with a list of six 
provisions, which are phrased in permissive terms stating 
that local standards for second units may incluc!e, but ere 
not limited to various criteria. In contrast, under Cal. 
Gov't Code§ 65852.2(b}, every local agency which fails 
to adopt an ordinance goveming second units in 
accordance with subdivisions (a) or (c) shall grant a 
special use or a conditional use pemrit for the creation of 
a second unit ·.if the second unit complies with an . 
enumerated list of nine specific requirements. Unlike the 
provisions in § 65852.2(a), those contained in § 
65852.2(b) do not use permissive or discretionary terms, 
but are mandatory. 

Real & Personal Property Law >Zoning & Laud Use > 
Lam/ Use PlanningGoverumeuts >Local Goveruments 
> Ordinauces & Regulations 
[HN12] See Cal. Gov't Code§ 65852.2(b). 

374 



21 Cal. App. 4th 330, •; 25 Cal. Rptr. 2d 842, *'"; 
1993 Cal. App. LEXIS 1308, •••; 93 CaL Daily Op. Service 9622 

Real & Personal Property Law > Zoni11g & Land Use > 
Land Use PlanningGovemments >Local Govemments 
> Ordinances & Regulations 
[HN 13] See Cal. Gov't Code§ 65852.2(a)(3). 

Real & Personal Property Law >Zoning & Land Use > 
Land Use PlamringGovemments > Local Governments 
> Ordinances & Regulations 
[HN I 4] See Cal. Gov'l Code§ 65852.2(a)(4). 

COUNSEL: 

William G. Segesta for Plaintiffs and Appellants. 

Victor 1.' Westman, County Counsel, and Diana 1. Silver, 
Deputy County Counsel, for Defendant and Respondent. 

JUDGES: Opinion by Merrill, 1., with White P. 1., and 
Werdegar, 1., concurring. 

OPINJONBY: MERRILL, 1. 

OPINION: [*332] [••843] 

William and Tanya Desmond appeal from a 
judgment denying their petition for writ of administrative 
mandate. That petition sought to set aside the decision of 
the Board of Supervisors (Board) of the County of 
Contra Costa (County) denying their application for a 
land use permit. Appellants contend that the 
administrative findings of the Board are not supported by 
substantial evidence, and that the standards imposed by 
the applicable County ordinances exceed the maximum 
standards set by Government Code section 65852.2 for 
second units in residential zones. We disagree and 
therefore affirm the judgment. 

I. FACTUAL AND PROCEDURAL 
BACKGROUND 

Tile subject property, which is located at 8 Golden 
Hill Court in Walnut Creek, is zoned R-15, single-family 
residential district. Appellants sought and received 
issuance of a [•••2] building permit to construct an 
addition to their single-family home. The addition 
consisted of a new two-car garage and second-level 
bedroom addition with a separate foundation detached 
from the principal structure. The new unit was attached 
to the existing single-family home by means of second
story decking. The building permit contained a provision 
that no kitchen facilities could 'be included in the new 
unit unless appellants first obtained a land use permit to 
allow construction of a residential second unit at that 
location. Appellants then submitted an application for a 
land use permit for a residential second unit. 

Relying on alleged statements by unnamed County 
employees that issuance of a use permit would be "pro 
forma," appellants did not wait to obtain [•333] the 
permit before conunencing construction of the new unit. 
When a hearing was held on appellants' application 
[**844] for a permit to establish a residential second 
unit the County zoning administrator approved it. 
Thereafter, a group of neighbors filed an appeal to the 

. County Planning Commission from the zoning 
administrator's approval of the issuance of the land use 
permit. County staff recorru11ended that the planning 
[•"*3] corrunission uphold the decision of the zoning 
administrator, but following a public hearing and review 
of the matter, the planning colrumss1on voted 
unanimously to uphold the neighbors' appeal and deny 
the application, on the grounds that the proposed second 
residential unit was not architecturally compatible with 
the overall character of the neighborhood, and that 
development of the second unit would present a threat to 
public health, safety and welfare. 

Appellants appealed the decision of the planning 
commission to the County Board, which held a public 
hearing on the matter. At the close of the hearing, the 
Board declared its intent to deny the appeal and the 
application, and directed the staff to prepare findings to 
support its decision. By a vote of three to two, the Board 
affirmed its earlier expressed intent, denied the appeal 
and the application, and adopted the staff findings. 

In its findings, the Board stated that the property was 
currently designated in the County general plan as 
single-family residential, low density. The Board found 
that the proposed residential second unit was 
"architecturally incompatible with the overall 
neighborhood character and the primary residence [•*•4] 
in terms of scale, colors, materials and designs for trims, 
windows, roof, roof pitch and other exterior physical 
featun~s" (finding No. 7); that development of the second 
unit would "present a threat to the public health, safety 
and welfare in that the second unit would result in 
excessive neighborhood noise and would create traffic 
and parking problems" (finding No. 8); that "[s]pecial 
conditions or unique characteristics of the subject 
property and its location or surroundings are not 
established" (finding No. 9); and that "[a] second unit is 
not suitable in this location, is out of character with the 
surrounding neighborhood and would be an intrusion 
into the neighborhood" (finding No. I 0). In support of 
these findings, the Board cited the administrative record 
on appellants' application for a land use permit, County 
Ordinance Code sections 82-24.1002 and 26-2.2008, and 
the "on-site observations and conunents" by a member of 
the Board at the public hearing. 

Appellants filed a petition for writ of administrative 
mandamus pursuant to Code of Ci11i/ Procedure section 
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1094.5, asking the court for a writ of mandaie and 
·injunctive relief ordering the County and the Board to 
vacate the (0 *"' 5] decision denying appellants' 
application and to issue a land use . permit for the 
residential second unit. The trial court denied appellants' 
petition on ("334] the ground that appellants had failed 
to establish either that finding No. 10 was not ·supported 
by substantial evidence in the record, or that that finding 
was legally irrelevant to the denial of the request for a 
land use permit. 

In its decision, the trial court stated: "Specifically, 
[appellants] do not point to evidence that a [residential] 
second unit is not out of character with the surrounding 
neighborhood. There is substantial evidence in the record 
that the second residential unit would be out of character 
because the sun·ounding streets at the moment contain 
only single-family dwellings. 

"[Appellants'] argument that Finding No. 10 is 
irrelevant [sic] is not raised in the petition and is not 
suppo1ted by any authority. 

"Finding No. 10 supports Finding No. 8: 
development of the second unit will present a threat to 
public health, safety, and welfare contrary to one of the 
requirements for a land use permit (C.C.C. Ord. Code § 
82-24.1 002( 13)). It was within the discretion of the 
[Board and the County] to take [•*"6) the concerns of 
the neighbors into account and to decide that the public 
welfare would be served by denying the permit; that ... 
Finding No. 1 0 ... is sufficient to support the denial of 
[appellants'] application for a land use permit." · . 

[**845] On this basis, the trial court denied 
appellant's petition for writ of mandate and entered 
judgment for the County. This appeal followed. 

II. STANDARD OF REVIEW 

In bringing their petition for writ of administrative 
mandamus, appellants argued that the County Board 
prejudicially abused its discretion. [HNl] Under Code of 
Civil Procedure section 1094.5, subdivision (b), "[a]buse 
of discretion is established if the respondent has not 
proceeded in the manner required by law, the order or 
decision is not suppm1ed by the findings, or the findings 
are not supported by the evidence." Both in the trial court 
and on appeal, appellants have conceded that this is not a 
case in which the trial court is authorized by law to 
exercise its independent judgment on the evidence, and 
thus that abuse of discretion is established only upon a 
determination that the findings of the administrative 
body were not supported by substantial evidence in the 
light of the [•**7] whole record. ( Code Civ. Proc .. § 
1094.5, subd. (c); Strumsky v. San Diego County 
Employees Retirement Assn. (1 974) II Ca/.3d 28, 32 
[l/2 Cai.Rptr. 805, 520 P.2d 29} [substantial evidence 

standard used when no fundamental vested right 
involved].) 

[HN2] The scope of our review of the subject 
administrative agency action in this case is identical with 
that of the superior court. The same substantial [•335] 
evidence standard applies, and the issue is whether the 
findings of the County Board were based on substantial 
evidence in light of the entire administrative record. ( 
Bixby v. Pierno (1971) 4 Ca/.3d 130, 149, fn. 22 [93 
Cai.Rptr. 234, 481 P.2d 242}; Zuniga v. County of San 
Mateo Dept. of Health Services (1990) 218 Cai.App.3d 
1521,1530-1531 [267 Cal.Rptr. 755]; County of San 
Diego v. Assessment Appeals Bd. No. 2 (1983) 148 
Cal.App.3d 548, 554-555 {195 Caf.Rplr. 895}.) 
Moreover, because the trial court did not exercise its 
independent judgment in reviewing the Board decision, 
[*US] but instead applied the substantial evidence test, 
we must examine the findings made by the Board itself 
to determine whether they were supported by substantial 
evidence, rather than limiting ourselves to a review of 
the findings made by the trial court. ( Stearns v. Fair 
Employment Practice Com. (1971) 6 Ca/.3d 205, 211 [98 
Cal.Rptr. 467, 490 P.2d 1155); Bixby v. Pierno, supra, 4 
Ca/.3d at pp. 143-144, fn. 10; Cal. Administrative 
Mandamus (Cont.Ed.Bar 1989) § 4.162-4.163, 14.27, 
pp. 205-207, 463-464.) 

(1) [HN3] Under current interpretations of the 
substantial evidence test as applied in review of 
administrative agency action, we must examine all 
relevant evidence in the entire record, considering both. 
the evidence that supports the administrative decision 
and the evidence against it, in order to determine whether 
or not the agency decision is supported by "substantial 
evidence." ( Universal Camera· Corp. v. Labor Bd. 
(1951) 340 U.S. 474, 488-490 [95 L.Ed. 456, 467-468, 
71 S.Ct. 456]; Bixby v. Piemo, supra, 4 Cal.3d alp. 149, 
fn. 22; [""'*9] LeVesque v. Workmen's Camp. App. Bd. 
(1970) 1 Ca/.3d 627, 635-639, fn. 22 [83 Cal.Rptr. 208, 
463 P.2d 432}; Zuniga v.· County of San Mateo Dept. .of 
Health Services, supra, 218 Ca/.App.3d at pp. 1530-
1531: County of San Diego v. Assessment Appeals Bd. 
No. 2, supra, 148 Cal.App.3d at pp. 554-555.) For this 
purpose, " ... substantial evidence has been defined in 
two ways: first, as evidence of ' " 'ponderable legal 
significance ... reasonable in nature, credible, and of 
solid value' " ' ( Ofsevit v. Trustees of Cal. Stale 
University & Colleges (1978) 21 Ca/.3d 763, 773, fn. 9 
[148 Ca/.Rptr. I, 582 .P.2d 88}); and second, as ' 
"relevant evidence that a reasonable mind might accept 
as adequate to support a conclusion" ' ( Hosford v. State 
Personnel Bel. (1977) 74 Cal.App.3d 302, 307 [141 
Cai.Rplr. 354})." ( County of San Diego v. Assessment 
Appeals Bd. No. 2, supra, 148 Cal.App.3d at p. 555.) 
[U*lO) 
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[HN4] At the trial court level, the petitioner in an 
administrative mandamus proceeding has the burden of 
proving that the ["*846] agency's decision was invalid 
and should be set aside, because· it is presumed that the 
agency regularly performed its official duty. When the 
standard of review is the substantial evidence test, as it is 
here, it is presumed that the findings and actions of the 
administrative agency were supported by substantial 
evidence. ( Caveness v. [•336] Stale Personnel Bd. 
(/ 980) 1/3 Cai.App.Jd 617, 630 [170 CCII.Rptr. 54); 
Bw·nes v. Personnel Depar/ment (1978) 87 Cai.App.3d 
502. 505 [/51 Cai.Rptr. 94).) Thus, since the same 
standard of review applies now on appeal as did in the 
trial court, the burden is on appellant to show there is no 
substantial evidence whatsoever to support the findings 
of the Board. ( Pescosolido v. Smith (1983) 142 
Cai.App.Jd 964, 970 [191 Cai.Rptr. 415].) 

Ill. SUFFICIENCY OF THE EVIDENCE TO 
SUPPORT FINDINGS 

(2) Applying this standard of review to the 
decision of the County Board in this case, we are of 
[•>~<>~> 11] the opinion that the administrative record does 
contain substantial evidence to support the Board's 
affirmance of the denial of appellant's application for a 
land use permit for the purpose of establishing a second 
residential unit. 

[HN5] Under the applicable County ordinances, of 
which we take judicial notice ( Evid. Code, § 452, subd. 
(b), 459; Longshore v. County of Ventura (1979) 25 
Cal.3d 14, 24 [/57 Cai.Rptr. 706, 598 P.2d 866}), the 
County planning agency division "shall make" certain 
findings before granting a land use permit for a 
residential second unit. (Contra Costa County [hereafter 
C. C. C.] Ord. Code, § 82-24.1 002.) Among these 
findings are that "[t]he second unit is architecturally 
compatible with overall neighborhood character and the 
primary residence in terms of scale, colors, materials and 
design for trim, windows, roof, roof pitch and other 
exterior physical features"; "[t]he second unit does not 
result in excessive neighborhood noise, traffic, or 
parking problems"; and "[d]evelopment of the second 
unit does not present a threat to public health, safety or 
welfare." (C.C.C. Ord. Code; § 82-24.1002, subds. (8), 
[*"•12] (I 1), (13).) 

In addition, the provision on granting land use 
permits for residential second units specifically requires 
that [HN6] the agency must make fmdings in 
accordance with the separate ordinance dealing with 
variance, conditional use and special permits found at 
article 26-2.20 of the· County Ordinance Codes. The 
findings that must be made prior to granting a 
conditional use permit include that the proposed land use 
"shall not adversely affect the preservation of property 

values"; "shall not create a nuisance and/or enforcement 
problem within the neighborhood"; and "shall not 
encourage marginal development within the 
neighborhood." (C.C.C. Ord. Code, § 26-2.2008, subds. 
(3), (5), (6); 82-24.1002.) 

[HN7] Failure to make any one of these findings 
must result in denial of the application for a land use 
permit. (C.C.C. Ord. Code, § 26-2.2008, 82-24.1002.) 
Because we are reviewing a denial of a reqlJested land 
use permit, [•3 3 7] it is not necessary to determine that 
each finding by the Board was supported by substantial 
evidence. As long as the Board made a finding that any 
one of the necessary elements enumerated in the 
ordinances was lacking, and this finding was itself 
supported [*"*13] by substantial evidence, the Board's 
denial of appellant's application must be upheld. 

Finding No. 8, stating that the development of a 
residential second unit would present a threat to public 
health, safety and welfare by resulting in excessive 
neighborhood noise, traffic and parking problems, 
negates two of the necessary elements for granting a land 
use permit for a second unit, as enumerated in County 
Ordinance Code section 82-24.1002, subdivisions (I I) 
and (13). Neighbors of the proposed second residential 
unit gave ample testimony that because of the nature of 
the cul-de-sac on which the primary residence is located, 
an additional living unit on the street would create 
traffic, parking, safety, noise and nuisance problems. 
Contrary to appeilants' position, expert testimony on 
these issues is not necessary. It is appropriate and even 
necessary for the County to consider the interests of 
neighboring [U84 7] property owners in reaching a 
decision whether to grant or deny a land use entitlement, 
and the opinions of neighbors may constitute substantial 
evidence on this issue. ( Smith 1'. County of Los Angeles 
(1989) 21 I Cai.App.3d 188, 201-204 [259 Cai.Rptr. 
23 J]; [" .. 14] Nelson v. City of Selma (9ih Cir. 1989) 
881 F.2d 836, 840.) 

Finding No. 10, stating that "[a] second unit is not 
- suitable in this location, is out of character with the 
surrounding neighborhood and would be an intrusion 
into the neighborhood," is related to several of the 
enumerated requirements for issuance of a residential 
second unit land use permit. Provisions in the County 
ordinances relevant to this finding include that the 
second unit be "architecturally compatible with overall 
neighborhood character" (C.C.C. Ord. Code, § 82-
24. I002, subd. (9)); that it not "adversely affect the 
preservation of property values" (C.C.C. Ord. Code, § 
26-2.2008, subd. (3)); that it not create "a nuisance 
and/or enforcement problem within the neighborhood or 
community" (C.C.C. Ord. Code, § 26-2.2008, subd. (5)); 
that it not "encourage marginal development within the 
neighborhood" (C.C.C. Ord. Code, § 26-2.2008, subd. 
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(6)); and, generally, that it not be detrimental to health, 
safety and general welfare (C.C.C. Ord. Code, § 26-
2.2008, subd. (I); 82-24.1002, subd. ( 13 )). 

[HN8] These provisions in the County Ordinance 
Code give the County and its planning agencies the 
authority [*** 15] to consider the effect of proposed 
projects on the character of the surrounding 
neighborhood. It is well established that the concept of 
public welfare encompasses a broad range of factors, 
including aesthetic values as well as monetary and 
physical ones, and that a concern [*338) for aesthetics 
and "character" is a legitimate governmental objective. ( 
Metromedia, Inc. v. San Diego (1981) 453 U.S. 490, 502 
{69 L.Ed.2d 800, 811-812, /OJ S.Ct. 2882]; Berman v. 
Parker (1954) 348 U.S. 26, 33 {99 L.Ed. 27, 37-38, 75 
S. Ct. 98}; Guinnane v. San Francisco City Planning 
Com. (1989) 209 Cal.App.3d 732, 741 [257 Cal.Rptr. 
742]; Novi v. City of Pacifica (1985) 169 Cai.App.3d 
678, 682 {2 I 5 Ca/.Rptr. 439].) Other "concerns that fall 
well within the domain of the public interest and 
welfare" include parking, traff1c and visual impact. ( 
Guinnane v. San Francisco City Planning Com., supra, 
209 Cai.App.3d ar p. 743.) 

Thus, although finding [**-16) No. 10 does not 
expressly restate any particular one of the several 
relevant ordinance requirements, it is actually a 
summation of several of them. It articulates various 
significant elements necessarily included in the general 
concept of public welfare but not expressly enumerated 
in the County Ordinance Code. It is therefore directly 
related to finding No. 8, stating that the development of 
the proposed second residential unit would present a 
threat to pub! ic health, safety and welfare. This finding 
of unsuitability to the character of the surrounding 
neighborhood is sufficient by itself to support the denial 
of appellants' application for a land use permit. ( 
Guinnane v. San Francisco City Planning Com., supra, 
209 Cal.App. 3d at pp. 740-743 [local agency denied 
permit on basis of finding that large size of house was 
"not in character" with surrounding neighborhood even 
though in technical compliance with zoning and building 
codes; upheld).) 

Contrary to appellants' position, the fact that their 
proposed second unit would be the first such unit in the 
neighborhood does not render finding No. I 0 irrelevant 
as a matter of law. There [U* 17) are many reasons why 
a residential second unit might be unsuitable for a 
particular location and "out of character" with a 
neighborhood, aside from the fact that it is the first such 
unit in that location. Such a unit might be perfectly 
suitable in a different neighborhood with different 
conditions, even though it was the first such unit in that 
neighborhood. The kinds of houses in this neighborhood, 
the street configurations (mostly cui-de-sacs), the traffic 

patterns, and the lot sizes, are all significant factors to be 
considered in making this determination. It is clear from 
the record that these considerations were taken into 
account by the Board in this case. 

Moreover, [HN9) the County Ordinance Code 
specifically requires a consideration of the [ .. 848) 
effect of a proposed use on neighboring property values. 
The fact that a second unit would be the first such 
development in a given neighborhood may well be 
relevant to a determination of the effect of the unit on 
.local property values. ['"339) 

Finding No. 10 is supported by substantial evidence 
in the administrative record. In the first place, the same 
evidence supporting finding No. 8 also supports finding 
No. I 0. To the ['" .. 18) extent the proposed residential 
second unit would result in excessive neighborhood 
noise, traffic, or· parking problems, it would clearly be 
"an intrusion into the neighborhood" ana "not suitable to 
this location." 

There was ample evidence of community concern 
with the impact of a residential second rental unit on the 
general aesthetic character of the neighborhood, as well 
as on traffic, safety, and protection of property values. 
These concerns were repeatedly expressed by neighbors 
opposing the application. In addition, one member of the 
Board testified to his personal observations of the 
proposed residential second unit and the surrounding 
neighborhood, and stated his opinion that it was not in 
character with the area. The Board properly took these 
opinions into account in making its determination, and 
they constitute substantial evidence to supp011 the 
discretionary fmding that the proposed second residential 
unit was intrusive and not suitable to the character of the 
surrounding neighborhood. ( Smith v. County of Los 
Angeles, supra, 211 Cai.App.3d at pp. 201-204.) 

Thus, at least two of the Board's findings (findings 
No. 8 and ["*'"19) I 0) were supported by substantial 
evidence in the administrative record. Each of these 
findings was contrary to the requirements for issuance of 
a land use permit; either one was sufficient to support the 
denial of appellants' application. 

IV. LEGAL RELEVANCE OF THE BOARD'S 
FlNDINGS 
(3) Much of appellants' argument on appeal concerns 
their position that the Board's findings were 
imperniissible under the maximum standards for 
residential second units purpo11edly set by Govemment 
Code section 65852.2. nl This contention is without 
merit. 
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Section 65852.2 was adopted to encourage local 
govemments to enact their own ordinances allowing and 
regulating so-called "granny flat" residential second units 
in single-family and multi-family zones where they 
would otherwise be prohibited. ( Wilson v. City of 
Laguna Beach (/ 992) 6 Cai.App.4th 543, 545-546 {7 
Cal.Rptr.2d 848].) (HNlO] The statute sets [*.,.20] up 
a three-option approach under which a local government 
may choose to ban all residential second units on 
condition of making certain findings that such units 
would have specific adverse impacts on public health, 
safety and welfare(§ 65852.2, Slibd. (c))~ adopt its own 
ordinance providing for the crcution of second units and 
establishing various criteria for approving them [*340] 
(§ 65852.2, subd. (a)); or do neither and follow a state
prescribed procedure for approving or disapproving 
applications for creation of second units (§ 65852.2, 
subd. (b)). ( Wilson v. City of Laguna Beach. supra, 6 
Cai.App.4th at p. 553.) 

[HNll] Under section 65852.2, subdivision (a), any 
local agency may adopt an ordinance providing for the 
creation of-second units, consistent with a list of six 
provisions. ·These provisions are phrased in permissive 
terms stating that local standards for second units "may 
include, but are not limited to" various criteria. In 
contrast, under section 65852.2, subdivision (b), every 
local agency whichfails to adopt an ordinance governing 
second units in accordance with subdivisions (a) or (c) 
"shall grant a special use [ .. "21] or a conditional use 
permit for the creation of a second unit if the second unit 
complies"· with an enumerated list ·of nine specific 
requirements. (Italics added.) Unlike the provisions in 
subdivision (a), those contained in subdivision (b) do not 
use permissive or discretionary terms, but are mandatory. 

[""849) At the end of this list of requirements, 
subdivision (b) states: " (HN 12) No other local 
ordinance, policy, or regulation shall.be the basis for the 
denial of a building permit or a use permit under this 
subdivision. 

"This subdivision establishes the maximum 
standards that local agencies shall use to evaluate 
proposed second units on lots zoned for residential use 
which contain an existing single-family dwelling. No 
additional standards, other than those provided in this 
subdivision or subdivision (a), shall be utilized or 
imposed, except that a local agency may require an 
applicant for a permit issued pursuant to this subdivision 
to be an owner-occupant. 

"This section does not limit the authority of local 
agencies to adopt Jess restrictive requirements for the 
creation of second units."(§ 65852.2, subd. (b).) 

Appellmts concede that because the County has 
adopted an ordinance [" .. 22) regulating the creation of 
residential second units, it is governed by section 
65852.2, subdivision (a). However, they contend that the 
language in subdivision (b) stating that "[t)his 
subdivision establishes the maximum standards that local 
agencies shall use to evaluate proposed second units" 
applies equally to an ordinance drafted under subdivision 
(a), · and thus, an ordinance enacted pursuant to 
subdivision (a) may not impose standards which exceed 
those enumerated in subdivision (b). In support of this 
contention, appellants argue that the intent of the statute 
is to encourage the creation of residential second units by 
barring undue local restrictions on their creation. 

This argument ignores the broadly permissive 
language contained in section 65852.2, subdivision (a), 
giving local agencies discretion in the ["341) specific 
criteria they may adopt for approving second units. For 
example, subdivision (a)(l) states that "[a]reas may be 
designated within the jurisdiction of the local agency 
where second units may be permitted." (Italics added.) 
The necessary implication of this provision is that a local 
agency may forbid the creation of second units in other 
areas. Subdivision [ .. *23) (a)(3) slates: " [HN13) 
Standards may be imposed on second units which 
include, but are no/ limited to, parking, height, setback, 
lot coverage, architectural review, and maximum size of 
a unit." (Italics added.) This language clearly 
contemplates that local agencies may impose additional 
standards on the creation of residential second units. 
Similarly, subdivision (a)(4) states that [HN 14) a local 
agency "may find that second units do not exceed the 
allowable density for the lot upon which the second unit 
is located, and that second units are a resid.ential use that 
is consistent with the existing general pla1i and zoning 
designation for the lot." (Italics added.) The implication 
of this language is that a local agency may also decline to 
make such a determination, in its discretion. 

In short, section 65852.2, subdivision (a), which 
applies to local agencies that have adopted ordinances 
providing for the creation of second units, contains 
broadly permissive JanglJage on the standards that a local 
government may impose on applications for such units. 
The "maximum standards" set forth in subdivision (b), 
by their own lernlS, apply only to that subdivision, and 
are not relevant when [*•*24] a local govenunent has 
adopted an appropriate ordinance governing second 
units. 

The County's second unit ordinance complies with 
section 65852.2, subdivision (a). There is nothing in the 

. standards and criteria set forth in the County's ordinance 
that conflicts with anything in subdivision (a), or with 
the legislative intent of that statute. To the contrary, the· 
provisions of the ordinance are consistent with the 
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suggested standards set forth in subdivision (a), and are 
in accord with the kinds of land use regulations that have 
been consistently upheld in this state. ( Guinnane v. San 
Francisco City Planning Com .. supra, 209 Cai.App.3d at 
pp. 736-743.) 
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The judgment is affirmed. 

White, P. J., and Werdegar, J., concurred. 
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Title 5. EDUCATION 

Division I. State Department of Education 

Chapter 2. Pupils 

Subchapter 6. California High School Exit Examination 

Article 1. General 
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For the purposes of the high school exit examination, the following definitions shall apply: 

(a) "Section," "portion," and "part(s)" of the examination shall refer to either the 

English/language arts section of the high school exit examination or the mathematics section of the 

high school exit examination. 

(b) An "administration" means an eligible pupil's or eligible adult student's taking both the 

English/language arts and mathematics sections of the high school exit examination or either section 

during a test cycle. 

(c) "Test cycle" means one of the opportunities provided each year by the Superintendent of 

Public Instruction for an eligible pupil or eligible adult student to take the high school exit 

examination. . 

(d) "Grade level" for the purposes of the high school exit examination means the grade assigned 

to the pupil by the school district. 

(e) "Eligible pupil" means one who is enrolled in a California public school in any of grades 9; 

10, 11, or 12 who has not passed either the English/language arts section or the mathematics section 

of the high school exit examination. 

(f) "Eligible adult student" is a person who is enrolled in an adult school operated by a school 

district and who has not passed either the English/language arts section or the mathematics section of 

the high school exit examination. This term does not include pupils who are concurrently enrolled in 

high school and adult school. 

(g) "Test administrator" means a certificated employee of a school district or a person assigned 

by a nonpublic school to implement a student's Individualized Education Program (IEP) who has 

received training in the administration of the high school exit examination from the high school exit 

examination district or test site coordinator. 

(h) "Test proctor" is an employee of a school district who has received training specifically 

designed to prepare him or her to assist the test administrator in administration of the high school exit 
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1 examination. 

2 (i) "School districts" includes school districts, county offices of education, and any charter 

3 school that does not elect to be part of the school district or county office of education that granted 

4 the charter. 

5 NOTE: Authority Cited: Section 33031, Education Code. Reference: Sections 52504, 60850 and 

6 60851, Education Code. 

7 Article 2. Administration 

8 § 1204. Grade 10 Census. 

9 Baeh ]31:lflil ia grade I 0 shall take the high sohool eJut eJtam oaly at the spriag aElmiflistration. 

I 0 Each school district must first offer the exam to each pupil in grade I 0 only at the spring 

11 administration (March or May). If a pupil is absent at the spring administration. the school district 

12 must offer a make-up test at the next test date designated by the Superintendent of Public Instruction 

13 or on the next designated test date selected by the school district. 

14 NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60851tbj, Education 

15 Code. 

16 § 1209. High School Exit Examination District Coordinator. 

17 (a) On or before July I of each school year, the superintendent of each school district shall 

18 designate from among the employees of the school district a high school exit examination district 

19 coordinator. The superintendent shall notify the publisher of the high school exit examination of the 

20 identity and contact information for the high school exit examination district coordinator. The high 

21 school exit examination district coordinator, or the school district superintendent or his or her 

22 designee, shall be available throughout the year and shall serve as the liaison between the school 

23 district and the California Department of Education for all matters related to the high school exit 

24 examination. 

25 (b) The high school exit examination district coordinator's responsibilities shall include, but not 

26 be limited to, the following: 

27 (1) Responding to correspondence and inquiries from the publisher in a timely manner and as 

28 provided in the publisher's instructions. 

29 (2) Determining school district and individual school examination and test material needs in 

30 conjunction with the test publisher. 

31 (3) Overseeing the acquisition and distribution of examinations and test materials to individual 
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schools and sites. 

(4)·Maintaining security over the high school exit examination and test data using the procedure 

set forth in Section 1211. The high school exit examination district coordinator shall sign the Test 

Security Agreement set forth in Section 1211 prior to receipt ofthe test materials. 

(5) Overseeing the administration of the high school exit examination to eligible pupils or adult 

students, in accordance with the manuals or other instructions provided by the test publisher for 

administering and returning the test. 

(6) Overseeing the collection and return of all test materials and test data to the publisher within 

any required time periods. 

(7) Assisting the test publisher in the resolution of any discrepancies in the test information and 

materials. 

(8) Ensuring that all examinations and test materials are received from school test sites within the 

school district no later than the close of the school day on the school day folloWing administration of 

the high school exit examination. 

(9) Ensuring that all examinations and test materials received from school test sites within the 

school district have been placed in a secure school district location by the end of the day following 

the administration of those tests. 

(I 0) Ensuring that all test materials are inventoried, packaged, and labeled in accordance with 

instructions from the publisher. The test materials shall be ready for pick-up by the publisher at a 

designated location in the school district no more than five (5) working days following administration 

of the English/language arts or the mathematics section in the school district. 

( 1 1) Ensuring that the high school exit examinations and test materials are retained in a secure, 

locked location, in the unopened boxes in which they were received from the test publisher, from the 

time they are received in the school district until the time they are delivered to the test sites. 

(c) Within seven (7) working days of completion of school district testing, the superintendent and 

the high school exit examination district coordinator shall certify to the California Department of 

Education that the school district bas maintained the security and integrity of the examination, 

collected all data and information ·as required, and returned all test materials, answer documents, imd 

other materials inc! uded as part of the high school exit examination in the manner and as otherwise 

required by the publisher. 

NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60851W, Education 
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-Code. 

2 § 1211. Test Security. 

3 (a) High school exit examination test site coordinators shall ensure that strict supervision is 

4 maintained over each pupil or adult student who is being administered the high school exit 

5 examination both while the pupil or adult student is in the room in which the test is being 

6 administered and during any period in which the pupil or adult student is, for any purpose, granted a 

7. break from testing. 

8 (b) Access to the high school exit examination materials is limited to pupils taking the 

9 examination for the purpose of graduation from high school and adult students taking the 

I 0 examination for the purpose of obtaining a diploma of graduation~ and employees of a school district 

11 directly responsible for administration of the examination. and persons assigned by a nonpublic 

12 school to implement students' IEPs. 

13 (c) All high school exit examination district and test site coordinators shall sign the California 

14 High School Exit Examination Test Security Agreement set forth in subdivision (d). 

15 (d) The California High School Exit Examination Test Security Agreement shall be as follows: 

16 CALIFORNIA IDGH SCHOOL EXIT EXAMINATION 

17 TEST SECURITY AGREEMENT 

18 (I) The coordinator will take all necessary precautions to safeguard all tests and test materials by 

·19 limiting access to persons within the school district with a responsible, professional interest in the 

20 test's security. 

21 (2) The coordinator will keep on file the names of persons having access to examinations and test 

22 materials. All persons having access to the materials shall be required by the coordinator to sign the 

23 California High School Exit Examination Test Security Affidavit that will be kept On file in the 

24 school district office. 

25 (3) The coordinator will keep the tests and test materials in a secure, locked location, limiting 

26 access to only those persons responsible for test security, except on actual testing dates as provided in 

27 California Code of Regulations, Title 5, Division 1, Chapter 2, Subchapter 6. 

28 By signing my name to this document, I am assuring that I, and anyone having access to the test 

29 materials will abide by the above conditions. 

30 By: ------------------------------------

31 Title:---------------------
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School District:----------------

Date:--------------------

(e) Each high school exit examination test site coordinator shall deliver the examinations and test 

materials only to those persons actually administering the high school exit examination on the date of 

testing and only upon execution of the California High School Exit Examination Test Security 

Affidavit set forth in subdivision (g). 

(f) All persons having access to the California High School Exit Examination, including but not 

limited to the high school exit examination test site coordinator, test administrators, afl6 test proctors, 

and persons assigned by a nonpublic school to implement students' rEPs, shall acknowledge the 

limited purpose of their access to the test by signing the California High School Exit Examination 

Test Security Affidavit set forth in subdivision (g). 

(g) The California High School Exit Examination Test Security Affidavit shall be as follows: 

eeffij'lleted by eaeb test administrater aHa test f3F6etor: 

CALIFORNIA HIGH SCHOOL EXIT EXAMINATION 

TEST SECURITY AFFIDAVIT 

I acknowledge that I will have access to the high school exit examination for the purpose of 

administering the test. I understand that these materials are highly secure, and it is my professional 

responsibility to protect their security as follows: 

(1) I will not divulge the contents of the test to any other person. 

(2) I will not copy any part of the test or test materials. 

(3) I will keep the test secure until the test is actually distributed to pupils. 

( 4) I will limit access to the test and test materials by test examinees to the actual testing periods. 

(5) I will not permit pupils or adult students to remove test materials from the room where testing 

takes place. 

(6) I will not disclose, or allow to be disclosed, the contents of, or the scoring keys to, the test 

instrument. 

(7) I will return all test materials to the designated high school exit examination test site 

coordinator upon completion of the test. 

(8) I will not interfere with the independent work of any pupil or adult student taking the 

examination and I will not compromise the security of the test by means including, but not limited to: 

(A) Providing eligible pupils or adult students with access to test questions prior to testing. 
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(B) Copying, reproducing, transmitting, distributing or using in any manner inconsistent with test 

2 security all or any portion of any secure high school exit examination test booklet or document. 

3 (C) Coaching eligible pupils or adult students during testing or altering or interfering with the 

4 pupil's or adult student's responses in any way. 

5 (D) Makinganswer keys available to pupils or adult students. 

6 (E) Failing to follow security rules for distribution and return of secure tests as directed, or failing 

7 to account for all secure test materials before, during, and after testing. 

8 (F) Failing to follow test administration directions specified in test administration manuals. 

9 (G) Participating in, directing, aiding, counseling, assisting in, or encouraging any of the acts 

I 0 prohibited in this section. 

11 Signed:--------------------
12 PrintName:_· ___________________ _ 

13 Position: 

14 School:-------------------

15· School District:-----------------

16 Date:--------------------

17 (h) To maintain the security of the high school exit examination, all high school exit examination 

18 district and test site coordinators are responsible for inventory control and shall use appropriate 

19 inventory control forms to monitor and track test inventory . 

. 20 (i) The security of the test materials that have been duly delivered to the school district is the sole 

21 responsibility of the school district until all test materials have been inventoried, accounted for, and 

22 delivered to the common or private carrier designated by the. publisher. 

23 (j) Once materials have been duly delivered to the school district, S.§ecure transportation of the 

24 test materials within a school district (including to non-public schools. (for students placed through 

25 the IEP process). court and communitv schools, and home and hospital care) is the responsibility of 

26 the school district. once materials ha',oe eeeH ffitly eeli'feree te the school district. 

27 {k) No test may be administered in a private home or location except by a test administrator as 

28 defined in section 1200 (g) who signs a security affidavit. No test shall be administered to a pupil by 

29 the parent or guardian of that pupil. This subdivision does not prevent classroom aides from assisting 

30 in the administration of the test under the supervision of a credentialed school district employee 

31 provided that the classroom aide does not assist his or her own child and that the classroom aide signs 
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-2 
3 

4 

5 

6 

7 

8 

9 

10 

a security affidavit. 

NOTE: Authority cited: Section 33031, EducationCode. Reference: Section 60850 and 6085lfe1, 

Education Code. 

§ 1212. Test Site Delivery. 

School districts shall deliver the booklets eeaffiiftffig the Baglishliaag'1:lage arts seetiens effor the 

high school exit examination to the school test site no more than two working days before that seetiea 

the test is to be administered! aae shall eeliver the eeeklets eeataiftiag the mathema-ties seetiea ef the 

eJta!flinatieB te the Seaee! test site BB mere than tv.· a WBFkiftg eays eefere that Seetiea is t.e ee 

aeffl:iaistereEI. 

NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60851fe1, Education 

11 Code. 

12 

13 

14 

15 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Article 3. Accommodations/Modifications 

§ 1215. Timing/Scheduling. 

All pupils and adult students may have additional time to complete the examination, within the 

limits imposed by test security as provided in Section 1211. 

NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60851tej, Education 

Code.· 

§ 1216. Allowable Accommodations for Pupils or Adult Students with Disabilities, or for 

English Learners. 

The purpose of the high school exit examination is to assure that pupils and adult students who 

graduate from high school have demonstrated in English the skills, knowledge and abilities embodied 

in the state standards in English language arts and mathematics selected for the high school exit 

examination. To assure that the high school exit examination is a valid measure of each pupil's or 

adult student's skills, knowledge and abilities in relationship to these standards, accommodations will 
be allowed that are necessary and appropriate to afford access to the test, consistent with federal law, 

so long as the accommodations do not fundamentally alter what the exaritination is designed to 

measure. 

NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60850Egj, Education 

Code. 
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§ 1217. Pupils er Adult Students ·,rl'ith Bisabil!ties, Accommodations and Modifications 

2 (a) Where necessary to access the test, pupils or adult students with disabilities shall take the high 

3 school exit examination with those accommodations that are necessary and appropriate to address the 

4 pupil's or adult student's identified disability(ies) and that have been approved by their individualized 

5 education program teams or 504 plan teams, including but not limited to those accommodations that 

6 the pupil or adult student has regularly used during instruction and classroom assessments, provided 

7 that such accommodations do not fundamentally alter what the test measures. Approved 

8 accommodations for the high school exit examination must be reflected in the pupil's or adult 

9 student's individualized education program or 504 plan. 

I 0 (b) Accommodations that do ncit fundamentally alter what the test measures include, but may not 

II be limited to: 

12 (1) Presentation accommodations: Large print versions; test items enlarged through mechanical or 

13 electronic means; Braille transcriptions provided by the test publisher or a designee; markers, masks, 

14 or other means to maintain visual attention to the test or test items; reduced numbers of items per 

15 page; audio presentation on the math portion of the test, provided that an audio presentation is the 

16 pupil's or adult student's only means of accessing written material. 

17 (2) Response accommodations: 

18 · (A) Verbal, written, or signed responses; responses made with mechanical or electronic assistance 

19 as long as the mechanical or electronic device is used solely to record fhe pupil's or adult student's 

20 response. If a person is required to transcribe the pupil's or adult student's responses to the format 

21 required by the examination, the transcriber shall be an employee of the school district who has 

22 · signed the Test Security Affidavit. 

23 (B) Assistive devices and technologies that are regularly used during testing provided that no 

24 technology or assistive device may be used that fundamentally alters what the test measures. 

25 (3) Scheduling accommodations: More frequent breaks during the regularly scheduled test 

26 session; multiple sessions, provided that a pupil or adult student does not have access to test items 

27 that will be presented in a future session or sessions. 

28 (4) Setting accommodations: Special or adaptive furniture; special lighting or acoustics; an 

29 individual carrel or study enclosure; a separate room provided that the pupil or adult student is 

30 directly supervised by school personnel who have signed the Test Security Affidavit. 

388 



I 

-2 
3 

4 

5 

6 

7 

8 

9 

10 

I I 

12 

13 

14 

15 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(c) The following are modifications aooemmodatioas are aot allowed because they ha-ve aeea 

determiaed to fundamentally alter what the test measures: 

( 1) Calculators on the math portion of the test.· 

(2) Audio or oral presentation of the English/language arts portion of the test. 

(d) If the pupil's or adult student's individualized education program team or 504 plan team 

proposes an accommodation for use on the high school exit examination that is not included 

subdivision (b), the school district may submit a request for accommodation pursuant to Section 

1218. 

NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60850tgj, Education 

Code. 

§ 1217.5. English Learners. 

English learners must read and pass the high school exit examination in English. School districts 

must evaluate pupils to determine if they possess sufficient English language skills at the time of the 

examination to be assessed with the test. If the pupil does not possess sufficient English language 

skills to be assessed, the school district, in addition to the instruction in reading, writing, and 

comprehension in the English language specified in Education Code section 60852, may provide 

additional time as provided in Section 1215. 

NOTE: Authority cited: Section 33031, Education Code. Reference: Section 6085~, Education 

Code. 

§ 1218.5. Use of Modifications. 

(a) If the pupil's IEP or Section 504 Plan indicates that it is appropriate and necessary for a pupil 

to take the test with a modification(s) as defined in Education Code section 60850, or as specified in 

Section 1217(c), or determined pursuant to Section 1218, the school district must then administer the 

test to the pupil with these modifications. 

NOTE: Authority cited: Section 33031, Education Code. Reference: Sections 60850 and 60851, 

Education Code; and 34 CFR Section 300.138(a). 

§ 1219. Independent Work of the Pupil or Adult Student. 

In implementing accommodations pursuant to Section 1216 or 1217, school districts shall ensure 

that all test responses are the independent work of the pupil. School districts and school district 

personnel are prohibited from assisting any pupil in determining how the pupil or adult student will 
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1 respond to each question, and a.~~ prohibited from leading or directing the pupil or adult student to a 

2 particular response. 

3 NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60850w, Education· 

4 Code. 

5 § 1219.5. Invalidation of Test Scores. 

6 If a school district allows a pupil or adult student to take the high school exit examination with 

7 one or more accommodations that are determined by the California Department of Education to 

8 fundamentally alter what the test measures, that pupil's or adult student's test score or scores will be 

9 invalidated. 

1 0 NOTE: Authority cited: Section 33031, Education Code. Reference: Sections 60850tgj, Education 

11 Code. 

12 Article 4. Cheating 

13 § 1220. Cheating. 

14 (a) Any pupil or adult student found to have cheated or assisted others in cheating, or to have 

15 compromised the security of the high school exit examination shall have his or her test marked as 

16 "invalid" and the pupil or adult student shall not receive a score from that test administration. 

1 7 (b} The school district shall notify each eligible pupil or adult student prior to each administration 

18 · of the high school exit examination of the provisions of subdivision (a). 

19 NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60851(b) ase (e), 

20 Education Code. 

21 Article 5. Apportionment 

22 § 1225: Apportionment. 

23 (a) For each test cycle, each school district shall report to the California Department of Education 

24 the number of examinations administered. 

25 (b) The superintendent of each school district shall certify the accuracy of all infonnation 

26 submitted. The report required by subdivision (a) shall be filed with the State Superintendent of 

2 7 Public Instruction within ten ( 1 0) working days of completion of each test cycle in the school district. 

28 (c) The amount of funding to be apportioned to the school district for the high school exit 

29 examination shall be equal to the product of the amount per administration established by the State 

30 Board of Education to enable school districts to meet the require~ents of subdivisions (a), (b) and (c) 

31 of Education Code section 60851 times the number of tests administered to pupils and adult students 
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I in the school district as detennined by the certification of the school district superintendent pursuant e 2 to subdivision (b). 

3 NOTE: Authority cited: Section 33031, EducationC,:qde. Reference: Section 60851W, Education 

4 Code. 
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Ch. 157 -398-

Hem Amount 
611 0-112-0890-For local assistance, Department of 

Education, Program 20.60.036-Public Charter 
Schools, payable from the Federal Trust Fund........ 31,222,000 
Provisions: 
1. Of the funds appropriated in this item, an amount 

of up to $422,000 may be transferred to Item 
6110-001-0890 to be used for state operations 
purposes relating to federal charter school grants. 

61 I 0-113-000 1-For local assistance, Department of 
Education (Proposition 98), for purposes of Califor-
nia's pupil testing program..................................... 85,860,000 
Schedule: 
(2) 20.70.030.005-Assessment Review 

and Reporting.............................. 3,913,000 
(3) 20.70.030.006-STAR Program ....... 60,836,000 
(4) 20.70.030.007-English Language 

Development Assessment.. ........... 11,437,000 
(5) 20.70.030.008-High School Exit 

Examination ......................... : ....... 18,267,000 
(6) 20.70.030.016-Test Development: 

STAR Exam................................ 1,407,000 
(7) 20.70.030.015-California High 

School Proficiency Exam .. ;......... 750,000 
(7 .5) 97 .20.001.000-Unallocated Re-

duction ....................................... -10,000,000 
(8) Reimbursements............................ -750,000 
Provisions: 
1. The funds appropriated in this item shall be for 

the pupil testing programs authorized by Chapter 
5 (commencing with Section 60600), Chapter 7 
(commencing with Section 60810), and Chapter 8 
(commencing with Section ·60850) of Part 33 of 
the Education Code. 

2. The funds appropriated in Schedule (3) include 
funds for primary language tests administered 
pursuant to Article 4 (commencing with Section 
60640) of Chapter 5 of Part 33 of the Education 
Code. 

3. The funds appropriated in Schedule.(4) shall be 
available for administration of an English lan
guage development test meeting the requirements 
of Chapter 7 (commencing with Section 60810) of 
Part 33 of the Education Code. 

4. The funds appropriated in Schedule (5) include 
funds for the administration of the HSEE pursuant 
to Chapter 8 (commencing with Section 60850) of 
Part 33 of the Education Code. 
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- 399 - Ch. 157 

Item Amount · 
5. The funds appropriated in Schedule (6) shall be 

available for test item development for the STAR 
program during the 2003-04 ftscal year. The test 
items developed with these funds shall make 
progress in aligning this exam with the State 
Board of Education-approved academic content 
standards and in ensuring that this exam is valid 
and reliable as measured by industry standards. 

6. It is the intent of the Legislature that the State De
partment of Education develop a plan to stream
line existing programs to eliminate duplicative 
tests and minimize the instructional time lost to 
test administration. The State Department of Edu
cation shall ensure that all statewide tests meet in
dustry standards for validity and reliability. 

7. The State Board of Education shall annually es
tablish the amount of funding to be apportioned to 
school districts for the English Language Devel
opment Assessment and the High School Exit Ex
amination. The amount of funding to be appor
tioned per test shall not be valid without the ap
proval of the Department of Finance. 

6110-113-0890-For local assistance, Department of 
Education-Title VI Flexibility and Accountability, 
payable from the Federal Trust Fund...................... 45,428,000 
Schedule: 
(I) 20.60.030.030-Altemative Schools 

Accountability Model................... 775,000 
(2) 20.70.030.006-STAR Program....... 5,119,000 
(3) 20.70.030.008-High School Exit 

Examination................................. 1,100,000 
(5) 20.70.030.017-NCLB Longitudinal· 

Database...................................... 6,880,000 
(6) 20.70.030.018-Incentive Funding-

CELDT ...................................... 7,100,000 
(7) 20.70.030.022-High School Exit· 

Examination Workbooks............... 1,800,000 
(8) 20.70.030.021-Califomia Alternate 

Performance Assessment-Local 
Apportionment............................. .500,000 

(9) 20. 70.030.023-Title VI-Unallo-
cated ............................................ 16,154,000 

(II) 20. 70.030.025-Pupi!s With 
Disabilities-Standards and As-
sessments..................................... 600,000 

( 11.5) 20.70.030.026-Primary Lan-
guage Test Development ............. 3,000,000 
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Ch. 379. -434-

Item Amount 
611 0-112-0890-For local assistance, Department of 

Education, Program 20.60.036-Public Charter 
Schools, payable from the Federal Trust Fund........ 22,853,000 

611 0-113-000 1-For local assistance, Department of 
Education (Proposition 98), for purposes of Califor-
nia's pupil testing program..................................... 65,958,000 
Schedule: 
(!) 20.70.030.001-Golden State Exami-

nation ........................................... 15,443,000 
(2) 20.70.030.004-Career Technical As-

sessment .................... :.................. 871,000 
(3) 20.70.030.005-Assessment Review 

and Reporting............................... 3,913,000 
(4) 20.70.030.006-STAR Program ....... 15,827,000 

15,027,000 
(5) 20.70.030.007 -English Language 

Development Assessment.............. 4,437,000 
(6) 20.70.030.008-High School Exit 

Examination .................................. 18,267,000 
(7) 20.70.030. aa9 016 -Test Develop-

ment: 
STAR Exam .. ....... .... .... ..... .. .. .. .... 8,000,000 

(8.5) 20.70.030.015-California High 
School Proficiency Exam . .. .. . .... 750,000 

(9) Reimbursements............................ -750,000 
Provisions: 
I. The funds appropriated in this item shall be for 

the pupil testing programs authorized by Chapter 
5 (commencing with Section 60600), Chapter 7 
(commencing with Section 60810), and Chapter 8 
(commencing with Section 60850) of Part 33 of 
the Education Code. 

2. The funds appropriated in Schedule (4) include 
funds for primary language tests administered 
pursuant to Article 4 (commencing with Section 
60640) of Chapter 5 of Part 33 of the Education 
Code. 

3. The funds appropriated in Schedule (5) shall be 
available for administration of an English lan
guage development test meeting the requirements 
of Chapter 7 (commencing with Section 60810) of 
Part 33 of the Education Code. 

4. The funds appropriated in Schedule (6) include 
funds for the administration of the HSEE pursuant 
to Chapter 8 (commencing with Section 60850) of 
Part 33 of the Education Code. 

5. Ofthe funds appropriated in this item, $268,000 is 
for the purpose of providing an adjustment for in-
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Item 

-435-

creases in enrollment at a rate of 1.37 percent and 
$608,000 is for the purpose of providing a cost
of-living adjustment at a rate of 2.00 percent. 

6. The funds appropriated in Schedule (7) .shall be 
available for test item development for the STAR 
program during the 2002-03 fiscal year. The test 
items developed with these funds shall make 
progress in aligning this exam with the State 
Board of Education-approved academic content 
standards and in ensuring that this exam is valid 
and reliable as measured by industry standards. 

8. lt·is the intent of the Legislature that the State De
partment of Education develop a plan to stream-

· line existing programs to eliminate duplicative 
tests and minimize the instructional time lost to 
test administration. The State Department of Edu
cation shall ensure that all statewide tests meet in-. 
dustry standards for validity and reliability. 

9. The State Board of Education shall annually es
tablish the amount of funding to be apportioned to 
school districts for the English Language Devel
opment Assessment and the High School Exit Ex
amination. The amount of funding to be appor
tioned per test shall not be valid without the 
approval of the Department of Finance: 

6110-113-0890-For local assistance, Department of 
Education-Title VI Flexibility and Accountability, 

Cb. 379 

Amount 

payable from the Federal Trust Fund...................... 28,794,000 
Provisions: 
1. Of the funds appropriated in this item, $1,445,000 

is available for the continued development of the 
Alternative Schools Accountability Model to in
clude alternative schools within the state's system 
of accountability. Of the total, $670,000 is pro
vided on a one-time basis. 

2. Of the funds appropriated in this item, $500,000 is 
available on a one-time basis to develop training 
materials and provide technical assistance to 
schools regarding statewide standards and assess
ments for pupils with disabilities. 

5. Of the funds appropriated in this item, $2,000,000 
is available on a one-time basis for the English 
Language Development Test. 

6. Of the funds appropriated in this item, $300,000 is 
provided to develop assessment data collection 
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Ch. 106 -528-

Item 
funds. Additionally, $18,889,000 is for the pur
pose of providing a cost-of-living adjustment at a 
rate of 3.87 percent. 

6110-112-0001-For local assistance, Department of 
Education (Proposition 98), for transfer by the Con
troller to Section A of the State School Fund, Pro
gram 20.60.017-Instructional Time and Staff Devel-

Amount 

opment Reform Program ........................................ 224,157,000 
Provisions: 
1. The funds appropriated in this item are available 

for the purposes of the Instructional Time and 
Staff Development Reform Program established 
by Article 7.5 (commencing with Section 44579) 
of Chapter 3 of Part 25 of the Education Code. 

2. Of the funds appropriated in this item, 
$12,333,000 is for the purpose of providing a 
cost-of-living adjustment at a rate of 3.87 percent 
for the Instructional Time and Staff Development 
Reform Program, in lieu of the amount that would 
otherwise be provided pursuant to statute, result
ing in a daily rate of $293.42 for teachers and 
$152.14 for classified paraprofessionals. 

3. It is the intent of the Legislature to fund deficien
cies that may result in this program during the 
2001-02 fiscal year. 

6110-112-0890-For local assistance, Department of 
Education, Program 20.60.036-Public Charter 
Schools, payable from the Federal Trust Fund........ 12,632,000 

6110-113-0001-For local assistance, Department of 
Education (Proposition 98), for purposes of Califor-
nia's pupil testing program ..................................... 126,477,000 
Schedule: 
(1) 20.70.030.001-Golden State Exami-

nation .......................................... 14,937,000 
(2) 20.70.030.004-Car~r Technical As-

sessment...................................... 843,000 
(3) 20.70.030.005-Assessment Review 

and Reporting.............................. 3,781,000 
(4) 20.70.030.006-STAR Program ....... 65,643,000 
(5) 20.70.030.007-English Language 
· Development Assessment ............. 14,474,000 
(6) 20.70.030.008-High School Exit 

Examination ................................. 14,799,000 
(7) 20.70.030.009-Test Development: 

STAR and High School Exit Exam 12,000,000 
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Item Amount 

Provisions: 
1. The funds appropriated in this item shall be for 

the pupil testing programs authorized by Chapter 
5 (commencing with Section 60600), Chapter 7 
(commencing with Section 60810), and Chapter 8 
(commencing with Section 60850) of Part 33 of 
the Education Code. 

2. The funds appropriated in ?chedule ( 4) include 
funds for primary language tests administered 
pursuant to Article 4 (commencing with Section 
60640) of Chapter 5 of Part 33 of the Education 
Code. 

3. The funds appropriated in Schedule (5) shall be 
available for administration of an English lan
guage development test meeting the requirements 
of Chapter 7 (commencing with Section 60810) of 
Part 33 of the Education Code. 

4. The funds appropriated in Schedule (6) include 
funds for the administration of the HSEE pursuant 
to Chapter 8 (commencing with Section 60850) of 
Part 33 of the Education Code. 

5. Of the funds appropriated in this item, $1,132,000 
is for the purpose of providing an adjustment for 
increases in enrollment at a rate of 1.40 percent 
and $3,797,000 is for the purpose of providing a 
cost-of-llving adjustment at a rate of 3.87 percent. 

6. The funds appropriated in Schedule (7) shall be 
available for test item development for the STAR 
and High School Exit Examination programs dur
ing the 2001-02 fiscal year. The test items devel
oped with these funds shall make progress in 
aligning these exams with the State Board of 
Education-approved academic content standards 
and in ensuring that these exams are valid and re
liable as measured by industry standards. 

9. It is the intent of the Legislature that the State De
partment of Education develop a plan to stream
line existing programs to eliminate duplicative. 
tests and minimize the instructional time lost to 
test administration. The State Department of Edu
cation shall ensure that all statewide tests meet in
dustry standards for validity and reliability. 

10. The State Board of Education shall annually es
tablish the amount of funding to be apportioned 
to school districts for the English Language De
velopment Assessment and the High. School Exit 
Examination. The amount of funding to be ap-
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Item 

-530-

portioned per test shall not be valid without the 
approval of the Department of Finance. 

6110-116-0001-For local assistance, Department of 
Education (Proposition 98), for transfer to Section A 
of the State School Fund, Program 20.60.030-School 
Improvement Programs, pursuant to Chapter 6 (com
mencing with Section 52000) of Part 28 of the Edu-

Amount· 

cation Code ........................................................... 418,471,000 
Schedule: 
(1) 20.60.030.010-For the purposes of 

making allowances for kindergar-
ten and grades 1 to 6, inclusive .... 348,129,000 

(2) 20.60.030.020-For the purpose of 
making allowances for grades 7 to 
12, inclusive ................................ 70,342,000 

Provisions: 
1. From the funds appropriated in Schedule (2), the 

State Department of Education shall allocate 
$31.71 per unit of average daily attendance 
(ADA) generated by pupils enrolled in grades 7 
and 8 to those school districts that received 
School Improvement Grants in the 1989-90 fiscal 
year at a rate of $30 per unit of ADA generated by 
pupils enrolled in grades 7 and 8. 

2. Of the funds appropriated in Schedule (1) of this 
item, $687,000 is for the purpose of providing an 
adjustment for increases in average daily atten
dance at a rate of0.21 percent. If growth funds are 
insufficient, the State Department of Education 
may adjust the per-pupil growth rates to conform 
to available funds. Additionally, $12,971,000 is 
for the purpose of providing a cost-of-living ad
justment at a rate of 3.87 percent. 

3. Of the funds appropriated in Schedule (2) of this 
item, $1,468,000 is for the purpose of providing 
an adjustment for increases in average daily atten
dance at a rate of2.22 percent. If growth funds are 
insufficient, the State Department of Education 
may adjust the per-pupil growth rates to conform 
to available funds. Additionally, $2,621,000 is for 
the purpose of providing a cost-of-living adjust
ment at a rate of 3.87 percent. 

6110-117-0001-For local assistance, State Department 
of Education, Program 10.70-Vocational Education, 
in lieu of the amount that otherwise would be ap- · 
propriated pursuant to subdivision (b) of Section 
19632 of the Business and Professions Code ........ ;. 562,000 
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Cal Evid Code § 606 

DEERlNG'S CALIFORNIA CODES ANNOTATED 
Copyright (c) 2004 by Matthew Bender & Company, Inc. 
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"** THIS DOCUMENT IS CURRENT THROUGH THE 2004 SUPPLEMENT **" 
INCLUDING URGENCY LEGISLATION THROUGH 2004REG. SESS. CH.14, 2/11/04 
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· EVIDENCE CODE 
DIVISION 5. Burden of Proof; Burden of Producing Evidence; Presumptions and Inferences 

CHAPTER 3. Presumptions and Inferences 
ARTICLE I. General 

GO TO CALlFORNIA CODES ARCHIVE DIRECTORY 

Cal Evid Code§ 606 (2004) 

§ 606. Effect of presumptio11 affecting burden of proof 

The effect of a presumption affecting the burden of proof is to impose upon the party against whom it operates the 
burden of proof as to the nonexistence of the presumed fact. 

HISTORY: Enacted Stats 1965 ch 299 § 2, operative January l, 1967. 

NOTES: 
HISTORICAL DERIVATION: 

Former CCP § 1826, as enacted 1872. 

OFFICIAL COMMENT: 

LAW REVISION COMMISSION COMMENTS: 
· 1965--Section 606 describes the man.ner in which a presumption affecting the burden of proof operates. In the 
ordinary case, the pa11y against whom it is invoked will have the burden of proving the nonexistence oftbe presumed 
fact by a preponderance of the evidence. Certain presumptions affecting the burden of proof may be overcome only by 
clear and convincing proof. When such a presumption is relied on, the party against whom the presumption operates 
will have a heavier burden of proof and will be required to persuade the trier of fact of the nonexistence of the presumed 
fact by proof" 'sufficiently strong to conunand the unhesitating assent of every reasonable mind.' " Sheehan v Sullivan, 
126 Cal I89, I93, 58 Pac 543, 544 (I899). 

If the party against whom the presumption operates already has the same burden of proof as to the nonexistence of the 
presumed fact that is assigned by the presumption, the presumption can have no effect on the case and no instruction in 
regard to the presumption should be given. See Speck v Sarver. 20 Cal 2d 585, 590. I 28 P2d 16, I 9 (I942) (dissenting 
opinion by Traynor, J.); Morgan, Instructing the Jury Upon Presumptions and Burden of Proof, 47 Harv L Rev 59, 69 
(I 93 3). If the evidence is not sufficient to sustain a finding ofthe nonexistence of the presumed fact, the judge's 
instructions will be the same as if the presumption were merely a presumption affecting the burden of producing 
evidence. See the Comment to Section 604. 
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EVIDENCE CODE 
DIVISION 5. Burden of Proof; Burden of Producing Evidence; Presumptions and Inferences 

CHAPTER 3. Presumptions and Inferences 
ARTICLE 4. Presumptions Affecting the Burden of Proof 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 

Cal Evid Code§ 664 (2004) 

§ 664. Official duty regularly performed 

It is presumed- that official duty has been regularly performed. This presumption does not apply on an issue as to the 
lawfulness of an arrest if it is found or otherwise established that the arrest was made without a warrant. 

HISTORY: Enacted Stats 1965 ch 299 § 2, operative January I, 1967. 

NOTES: 
HISTORICAL DERIVATION: 

Fom1er CCP § § 1826, 1963 subd ( 15), as enacted 1872. 

OFFICIAL COMMENT: 

LAW REVISION COMMISSION COMMENTS: 
· 1965--The first sentence of Section 664 restates a lid supersedes subdivision 15 of Code of Civil Procedure Section 
1963. 

Under existing law, there is a common law presumption that an arrest made without a warrant is unlawful. People v 
Agnew, 16 Cal 2d 655, 107 P2d 601 (1940). Under this common law presumption, if a person arrests another without 
the color oflegality provided by a warrant, the person making the an-est must prove the circumstances that justified the 
arrest without a warrant. Badillo v Supei·ior Court, 46 Cal2d 269, 294 P2d 23 (1956); Dragna v White, 45 Cal2d 469, 
47/, 289 P2d 428, 430 (1955) ("Upon proofoflarrest without process] the burden is on the defendants to prove 
justification for the arrest."). The second sentence of Section 664 makes it clear that the presumption of regular· 
performance of official duty is inapplicable whenever facts have been established that give rise to the common law 
presumption regarding the illegality of an arrest made without a warrant. (As amended in the Legislature.) 
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TITLE 20. EDUCATION 
CHAPTER 33. EDUCATION OF INDIVIDUALS WITH DISABILITIES 

GENERAL PROVISIONS 

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION 

20 uses § I4oo (dJ (2004) 

§ 1400. Short title; table of contents; findings; purposes 

(d) Purposes. The purposes of this title [20 USCS § § 1400 et seq.] are--

EXHIBIT G 

( 1) (A) to ensure that all children with disabilities have available to them a free appropriate public education that 
emphasizes special e.ducation and related services designed to meet their unique needs and prepare them for 
employment and independent living; 

(B) to ensure that the rights of children with disabilities and parents of such children are protected; and 
(C) to assist States, localities, educational service agencies, and Federal agencies to provide for the education of all 

children with disabilities; 
(2) to assist States in the implementation of a statewide, comprehensive, coordinated, multidisciplinary, interagency 

system of early intervention services for infants and toddlers with disabilities and their families; 
(3) to ensure that educators and parents have the necessary tools to improve educational results for children with 

disabilities by supporting systemic-change activities; coordinated research and personnel preparation; coordinated 
technical assistance, dissemination, and support; and technology development and media services; and 

( 4) to assess, and ensure the effectiveness of, efforts to educate children with disabilities. 

HISTORY: (April 13, 1970, P.L. 91-230, Title VI, Part A,§ 601, as added June 4, 1997, P.L. 105-17, Title I,§ 101, 
Ill Stat. 37.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Explanatory notes: 

Subsection (b), which has been omitted, contained the table of contents for Title VI of Act April 13, 1970, P.L. 91-
230. 

A prior § 1400 (Act April 13, 1970, P.L. 91-230, Title VI, Part A, § fAl I, 84 Stat. 175; Nov. 29, 1975, P.L. 94-142, § 
3(a), 89 Stat. 774; Oct. 30, 1990. P.L. 101-476, Title IX,§ 901(a)(l), (b)(l)-(9), 104 Stat. 1141, 1142; Oct. 7, 1991, 
P.L. 102-119, § 25(b), 105 Stat. 607) was omitted in the general amendment of Title VI of Act Aprill3, 1970, P.L. 91-
230, by Act June 4, 1997, P.L. 105-17, Title I,§ 101, Ill Stat. 37. Such section contained a short title and set out 
congressional findings and purposes. 

Effective date of section: 
This section took effect upon enactment, pursuant to§ 20J(a) of Act June 4, 1997, P.L. 105-17, which appears as a 

note to this section. · 

Short titles: 
Act Aug. 21, 1974, P.L. 93-380, Title VI, Part B, § 611, 88 Stat. 579, provides: "This title may be cited as the 

'Education of the Handicapped Amendments of 1974'.". For full classification of such Title, consult USCS Tables 
volumes. 
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Act Nov. 29, 1975, P.L. 94-142, § t 89 Stat. 773, provided "This Act may be cited as the 'Education for All 
Handicapped Children Act of 1975'.". For full classification of such Act, consult USCS Tables volumes. 

Act June 17, 1977, P.L. 95-49, § 1, 91 Stat. 230, provided "This Act may be cited as the 'Education of the 
Handicapped Amendments of 1977'. ". For full classification of such Act, consult USCS Tables volumes. 

Act Dec. 2, 1983, P.L. 98-199, § I, 97 Stat. 1357, (effective upon enactment on Dec. 2, 1983, except as provided by§ 
18(b) of such Act, which appears as 20 uses§ 1401 note), provides: "This Act [generally amending 20 uses§§ 
1401 et seq.; for full classification, consult USCS Tables volume] may be cited as the 'Education of the Handicapped 
Act Amendments of 1983'.". 

Act Aug. 5, 1986, P.L. 99-372, § 1, 100 Stat. 796, provides: "This Act may be cited as the 'Handicapped Children's 
Protection Act of 1986'.". For full classification of such Act, consult USCS Tables volumes. 

Act Oct. 8, 1986, P.L. 99-457, § !(a), 100 Stat. 1145, provides: "This Act may be cited as the 'Education of the 
Handicapped Act Amendments of 1986'.". · 

Act Nov. 7, !988, P.L. 100-630, § I, 102 Stat. 3289, provides: "This Act may be cited as the 'Handicapped Programs 
Technical Amendments Act of 1988'.". 

Act Oct. 30, 1990. P.L. 101-476, § 1, 104 Stat. 1103, provides: "This Act may be cited as the 'Education of the 
Handicapped Act Amendments of 1990'.". For full classification of such Act, consult USCS Tables volumes. · 

Act Oct. 7, 1991, P.L. 102-119, § I, 105 Stat. 587, provides: "This Act may be cited as the 'Individuals with 
Disabilities Education Act Amendments of 1991'.". For full classification of such Act, consult USCS Tables volumes. 

Act June 4, 1997, P .L. I 05-17, § 1, Ill Stat. 37, provides: "This Act (generally amending 20 USeS§§ 1400 et seq.; 
for full classification, consult USCS Tables volume] may be cited as the 'Individuals with Disabilities Education Act 
Amendments of 1997'.". 

Other provisions: 
Substitution of "Individuals with Disabilities Education Act" for "Education of the Handicapped Act". Act Oct. 30, 

1990, P.L. 101-476, Title IX,§ 90i(a)(2), (3), 104 Stat. 1142 (effective 10/1190, as provided by§ 1001 of such Act, 
which appears as 20 uses§ 238 note), provided: 
. "(2) The following Acts are each amended by striking 'Education of the Handicapped Act' each place it occurs and 

inserting in lieu thereof'Individuals with Disabilities Education Act': Carl D. Perkins Vocational Education and Applied 
Technology Act; Comprehensive Alcohol Abuse, Drug Abuse, and Mental Health Amendments Act of 1988; 
Department of Education Organization Act; Developmental Disabilities Assistance and Bill of Rights Act Amendments 
of 1987; Education for All Handicapped Children Act of 1975; Education of the Deaf Act of 1986; Elementary and 
Secondary Education Act of 1965; Medicare Catastrophic Coverage Act of 1988; Orrmibus Trade and Competitiveness 
Act of 1988; Rehabilitation, Comprehensive Services and Developmental Disabilities Amendments of 1978; and 
Technology-Related Assistance for Individuals With Disabilities Act of 1988. 

"(3) Any other Act and any regulation which 1·efers to the Education of the Handicapped Act shall be considered to 
refer to the Individuals with Disabilities Education Act.". 

Effective dates of Parts A and B of Title VI of Act April 13, 1970, as amended June 4, 1997. Act June 4, 1997, P.L. 
105-17, Title II,§ 20l(a), Ill Stat. !56, provides: 

"( 1) Jn general. Except as provided in paragraph (2), pa11s A and B of the Individuals with Disabilities Education Act 
[20 uses§§ 1400 et seq., 1411 et seq.], as amended by title I, shall take effect upon the enactment of this Act. 

"(2) Exceptions. 
(A) In general: Sections 612(a)(4), 612(a)(14), 612(a)(l6), 614(d) (except for paragraph (6)), and 618 of the 

Individuals with Disabilities Education Act [20 USeS§§ 1412(a)(4), (14), (16), 1414(d) (except for para. (6)), and 
1418}, as amended by title I, shall take effect on July 1, 1998. 

"(B) Section 617. Section 617 of the Individuals with Disabilities Education Act [20 uses§ 1417], as amended by 
title !, shall take effect on October 1, 1997. · 

"(C) Individualized education programs and comprehensive system of personnel development. Section 618 of the 
Individuals with Disabilities Education Act [20 USeS§ 1418}, as in effect on the day before the date of the enactment 
of this Act, and the provisions of parts A and B of the Individuals with Disabilities Education ~ct [20 USeS§ § 1400 
et seq., 1411 et seq.] relating to individualized education programs and the State's comprehensive system of personnel 
development, as so in effect, shall remain in effect until July I, 1998. . 

"(D) Sections 611 and619. Sections 611 and 619 [20 uses§§ 1411, 1419), as amended by htle I, sha\1 take effect 
beginning with funds appropriated for fiscal year 1998.". e 
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TITLE 20. EDUCATION 

CHAPTER 33. EDUCATION OF INDIVIDUALS WITH DISABILITIES 

ASSISTANCE FOR EDUCATION OF ALL CHILDREN WITH DISABILITIES 

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION 

20 uses§ 1411 (2004) 

§ 1411. Authorization: allotment: use of funds: authorization of appropriations 

{a) Grants to States. 
{ 1) Purpose of grants. The Secretary shall make grants to States and the outlying areas, and provide funds to the 

Secretary of the Interior, to assist them to provide special education and related services to children with disabilities in 
accordance with this part [20 uses§§ 1411 et seq.]. 

(2) Maximum amounts. The maximum amount of the grant a State may receive under this section for any fiscal year 
is--

( A) the number of children with disabilities in the State who are receiving special education and related services-· 
{i) aged 3 through 5 if the State is eligible for a grant under section 619 [20 USCS § 1419}; and 
{ii)aged 6 through 21; multiplied by 

(B) 40 percent of the average per-pupil expenditure in. public elementary and secondary schools in the United States. 
. . 

(b) Outlying areas and freely associated States. 
(I) Funds reserved. From the amount appropriated for any fiscal year under subsection (j), the Secretary shall reserve 

not more than one percent, which shall be used-
( A) to provide assistance to the outlying areas in accordance with their respective populations of individuals aged 3 

through 21; and 
(B) for fiscal years 1998 through 2001, to carry out the competition described in paragraph (2), except that the 

amount reserved to carry out that competition shall not exceed the amount reserved for fiscal year 1996 for the 
competition under part B of this Act [20 USeS § § 1411 et seq.] described under the heading "SPECIAL 
EDUCATION" in Public Law 104-134. 

(2) Limita'tion for freely associated States, 
(A) Competitive grants. The Secretary shall use funds described in paragraph (I ){B) to award grants, on a 

competitive basis, to Guam, American Samoa, the Commonwealth of the Northem Mariana Islands, and the freely 
associated States to carry out the purposes of this part [20 uses§§ 1411 et seq.]. 

(B) Award basis. The Secretary shall award grants under subparagraph (A) on a competitive basis, pursuant to the 
recommendations of the Pacific Region Educational Laboratory in Honolulu, Hawaii. Those recommendations shall be 
made by experts in the field of special education and related services. 

(C) Assistance requirements. Any freely associated State that wishes to receive funds under this part [20 USGS§§ 
1411 et seq.] shall include, in its application for assistance--

(i) information demonstrating that it will meet all conditions that apply to States under this part [20 USCS § § 
14ll et seq.]; · 
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(ii) an assurance that, notwithstanding any other provision of this part [20 uses§§ 1411 et seq.], it will use 
those funds only for the direct provision of special education and related services to children with disabilities and to 
enhance its capacity to make a free appropriate public education available to all children with disabilities; 

(iii) the identity of the source and amount of funds, in addition to funds under this part [20 uses§§ 1411 et 
seq.), that it will make available to ensure that a free appropriate public education is available to all children with 
disabilities within its jurisdiction: and 

(iv) such other information and assurances as the Secretary may require. 
(D) Termination of eligibility. Notwithstanding any other provision of hiw, the freely associated States shall not 

receive any funds under this part [20 USeS§§ 1411 et seq.] for any program year that begins after September 30, 
2001. 

(E) Administrative costs. The Secretary may provide not more than five percent of the amount reserved for grants 
under this paragraph to pay the administrative costs ofthe Pacific Region Educational Laboratory under subparagraph 
(B). 

(3) Limitation. An outlying area is not eligible for a competitive award under paragraph (2) unless it receives 
assistance under paragraph (!)(A). 

( 4) Special rule. The provisions of Public Law 95-134, permitting the consolidation of grants by the outlying areas, 
shall not apply to funds provided to those areas or to the freely associated States under this section. 

(5) Eligibility for discretionary programs. The freely associated States shall be eligible to receive assistance under 
subpa112 of part D of this Act (20 USeS§ 1461} until September 30, 2001. 

(6) Definition. As used in this subsection, the term "freely associated States" means the Republic of the Marshall 
Islands, the Federated States ofMicronesia, and the Republic of Palau. 

(c) Secretary of the Interior. From the amount appropriated for any fiscal year under subsection U), the Secretary shall 
reserve 1.226 percent to provide assistance to the Secretary of the Interior in accordance with subsection (i). 

(d) Allocations to States. 
(I) In general. After reserving funds for studies and evaluations under section 674(e) [20 USeS§ 1474(e)], and for 

payments to the outlying areas and the Secretary of the Interior under subsections (b) and (c), the Secretary shall 
allocate the remaining amount among the States in accordance with paragraph (2) or subsection (e), as the case may be. 

(2) Interim formula. Except as provided in subsection (e), the Secretary shall allocate the amount described in 
paragraph (I) among the States in accordance with section 6ll(a)(3), (4), and (5) and (b)( I), (2), and (3) of this Act, as 
in effect prior to the enactment of the Individuals with Disabilities Education Act Amendments of 1997 [former 
subsecs. (a)(3)-(5) and (b)(l)-(3) of this section], except that the determination of the number of children with 
disabilities receiving special education and related services under such section 6Il(a)(3) may, at the State's discretion, 
be calculated as of the last Friday in October or as of December I of the fiscal year for which the funds are 
appropriated. 

(e) Permanent fommla. 
(I) Establishment of base year. The Secretary shall allocate the amount described in subsection (d)(l) among the 

States in accordance with this subsection for each fiscal year· beginning with the first fiscal year for which the amount 
appropriated under subsection Ul is more than $ 4,924,672,2.00. 

(2) Use of base year. 
{A) Definition. As used in this subsection, the term "base year" means the fiscal year preceding the first fiscal year 

in which this subsection applies. 
(B) Special rule for use of base year amount. If a State received any funds under this section for the base year on the 

basis of children aged 3 thro\lgh 5, but does not make a free appropriate public education available to all children with 
disabilities aged 3 through 5 in the State in any subsequent fiscal year, the Secretary shall compute the State's base year 
amount, solely for the purpose of calculating the State's allocation in that subsequent year under paragraph (3) or ( 4), by 
subtracting the amount allocated to the State for the base year on the basis of those children. 

(3) Increase in funds. If the amount available for allocations to States under paragraph (1) is equal to or greater than 
the amount allocated to the States under this paragraph for the preceding fiscal year, those allocations shall be calculated 
as follows: 

(A) (i) Except as provided in subparagraph (B), the Secretary shall-
(1) allocate to each State the amount it received for the base year; 
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(II) allocate 85 percent of any remaining funds to States on the basis of their relative populations of children 
aged 3 through 21 who are of the same age as children with disabilities for whom the State ensures the availability of a 
free appropriate public education under this part [20 uses§§ 1411 et seq.]; and 

(Ill) allocate IS percent of those remaining funds to States on the basis of their relative populations of children 
described in subclause .(II) who are living in poverty .. 

(ii) For the purpose of making grants under this paragraph, the Secretary shall use the most recent population data, 
including data on children living in poverty, that are available and satisfactory to the Secretary. 

(B) Notwithstanding subparagraph (A), allocations under this paragraph shall be subject to the following: 
(i) No State's allocation shall be less than its allocation for the preceding fiscal year. 
(ii) No State's allocation shall be less than the greatest of-

(I) the sum of--
(aa) the amount it received for the base year; and 
(bb) one third of one percent of the amount by which the amount appropriated under subsection (j) exceeds the 

amount appropriated under this section for the base year; 
(II) the sum of-

(aa) the amount it received for the preceding fiscal year; and 
(bb) that amount multiplied by the percentage by which the increase in the funds appropriated from the· 

preceding fiscal year exceeds 1.5 percent; or 
(III) the sum of--

(aa) the amount it received for the preceding fiscal year; and 
(bb) that amount multiplied by 90 percent of the percentage increase in the amount appropriated from the 

preceding fiscal year. 
(iii).Notwithstanding clause (ii), no State's allocation under this paragraph shall exceed .the sum of-

(1) the amount it received for the preceding fiscal year; and 
(II) ihat amount multiplied by the sum of 1.5 percent and the percentage increase in the amount appropriated. 

(C) If the amount available for allocations under this paragraph is insufficient to pay those allocations in full, those 
allocations shall be ratably reduced, subject -to subparagraph (B)(i). 

(4) Decrease in funds. If the amount available for allocations to States under paragraph (I) is less than the amount 
allocated to the States under this section for the preceding fiscal year, those allocations shall be calculated as follows: 

(A).lf the amount available for allocations is greater than the amount allocated to the States for the base year, each 
State shall be allocated the swn of--

(i) the.amount it received for the base year; and . 
(ii)an amount that .bears the same relation to any remaining funds as the increase the State received for the 

preceding fiscal year over the base year bears to the total of all such increases for all States. 
(B) (i) If the amow1t a.vai.lable for allocations is equal to or less than the amount allocated to the States for the base 

year, each State shall be allocated the amount it received for the base year. · 
(ii) If the amount available is "insufficient to make the allocations described in clause (i), those allocations shall be 

ratably reduced. 

(f) State-level activities. 
(I) General. 

(A) Each State may retain not more than the amount described in subparagraph (B) for administration and other 
·state-level activities in accordance with paragraphs (2) and (3). 

(B) For each fiscal year, the Secretary shall determine and report to the State educational agency an amount that is 
25 percent of the amount the State received under this section for fiscal year 1997, cumulatively adjusted by the 
Secretary for each succeeding fiscal year by the Jesser of--

(i) the percentage increase, if any, from the preceding fiscal year in the State's allocation under this section; or 
(ii) the rate of inflation, as measured by the percentage increase, if any, from the preceding fiscal year in the 

Consumer Price Index For All Urban Consumers, published by the Bureau of Labor Statistics of the Department of 
Labor. 

(C) A State may use funds it retains under subparagraph (A) without regard to--
(i) the prohibition on conuningling of funds in section 612(a)(l8)(B) [20 USGS§ 1412(a)(l8)(B)]; and 
(ii) the prohibition on supplanting other funds in section 612(a)(l8)(C) [20 USGS§ J4/2(a)(l8)(C)]. 

(2) State administration. 
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(A) For the purpose of administering this part (20 USGS§§ 1411 et seq.], including section 6!9 [20 uses§ 1419] 
(including the coordination of activities under this part [20 uses§ § 1411 et seq.] with, and providing technical 
assistance to, other programs that provide services to children with disabilities)--

(i) each State may use not. more than twenty percent of the maximum amount it may retain under paragraph (I)(A) 
for any fiscal year or $ 500,000 (adjusted 'by the cumulative rate of inflatiOininc·e-fillcal year-1998~ as-measured by the 
percentage increase, if any, in the Consumer Price Index For All Urban Consumers, published by the Bureau of Labor 
Statistics of the Department of Labor), whichever is greater; and 
. (ii) each outlying area may use up to five percent of the amount it receives under this section for any fiscal year or 

$ 35,000, whichever is greater. : 
(B) Funds described in subparagraph (A) may also be used for the administration of part C of this Act [20 uses§§ 

1431 et seq.], if the State educational agency is the lead agency for the State under that pa11. 
(3) Other State-level activities. Each State shall use any funds it retains under paragraph ( 1) and does not use for 

administration under paragraph (2) for any of the following: 
(A) Support and direct services, including technical assistance and personnel development and training. 
(B) Administrative costs of monitoring and complaint investigation, but only to the extent that those costs exceed 

the costs incun·ed for those activities during fiscal year 1985. 
(C) To establish and implement the mediation process required by section 615(e) [20 USeS§ 1415(e)], including 

providing for the costs of mediators and support personnel. 
(D) To assist local educational agencies in meeting personnel shortages. 
(E) To develop a State Improvement Plan under subpart 1 of part D [20 USeS§§ 1451 et seq.]. 
(F) Activities at the State arid local levels to meet the performance goals established by the State under section 

612(a)(l6) [20 USeS§ 1412(a)(!6)] and to support implementation of the State Improvement Plan under subpart I of 
part D [20 uses§§ 1451 etseq.] if the State receives funds under that subpart. 

(G) To supplement other amounts used to develop and implement a Statewide coordinated services system designed 
· to improve results for children and families, including children with disabilities and their families, but not to exceed one 

percent of the amount received by the State under this section. This system shall be coordinated with and, .to the extent 
appropriate, build on the system of coordinated services developed by the State under part C of this Act [20 USeS§ § 
1431 et seq.). 

(H) For sub grants to local educational agencies for the purposes described in paragraph ( 4)(A). . 
(4) (A) Subgrants to local educational agencies for capacity-building and improvement. In any fiscal year in which the 

percentage increase in the State's allocation under this section exceeds the rate of inflation (as measured by the 
percentage increase, if any, from the preceding fiscal year in the Consumer Price Index For All Urban Consumers, 
published by the Bureau of Labor Statistics of the Department of Labor), each State shall reserve, from its allocation 
under this section, the amount described in subparagraph (B) to make subgrants to local educational agencies, unless 
that amount is less than $ I 00,000, to assist them in providing direct services and in making systemic change to improve 
results for children with disabilities through one or more of the following: 

(i) Direct services, including altemative progranuning for children who have been expelled from school, and 
services for children in con·ectional facilities, children enrolled in State-operated or State-supported schools, and 
children in charter schools. 

(ii) Addressing needs or carrying out improvement strategies identified in the State's Improvement Plan under 
subpart I ofpartD [20 USeS§§ 1451 et seq.). 

(iii) Adopting promising practices, materials, and technology, based on knowledge derived from education 
research and other sources. 

(iv) Establishing, expanding, or implementing interagency agreements and arrangements between local 
educational agencies and other agencies or organizations concerning the provision of services to children with 
disabilities and their families. 

(v) Increasing cooperative problem-solving between parents and school personnel and promoting the use of 
alternative dispute resolution. 

(B) Maximum sub grant. For each fiscal year, the amount referred to in subparagraph (A) is-
(i) the maximum amount the State was allowed to retain under paragraph (l)(A) for the prior fiscal year, or for 

fiscal year 1998, 25 percent of the State's allocation for fiscal year 1997 under this section; multiplied by 
(ii) the difference between the percentage increase in the State's allocation under this section and the rate of 

inflation, as measured by the percentage increase, if an)l, from the preceding fiscal year in the Consumer Price Index 
For All Urban Consumers, published by the Bureau of Labor Statistics of the Department of Labor. 
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(5) Report on use of funds. N. part of the information required to be submitted to the Secretary under section 612 [20 
uses§ 1412}, each State shall annually describe-- · 

(A) how amounts retained under paragraph (I) will be used to meet the requirements of this part [20 USGS§§ 1411 
et seq.]; 

. (B) how those amounts will be allocated among the activities-described in-paragraphs (2) and (3) to meet State 
priorities based on input from local educational agencies; and 

(C) the percentage of those amounts, ifany, that will be distributed to local educational agencies by formula. 

(g) Subgrants to local educational agencies. 
(I) Sub grants required. Each State that receives a grant under this section for any fiscal year shall distribute any funds 

it does not retain under subsection (f) (at least 75 percent of the grant funds) to local educational agencies in the State 
that have established their eligibility under section 613 [20 USeS§ 1413}, and to State agencies that received funds 
under section 614A(a) of this Act for"fiscal year 1997, as then in effect [former 20 USeS§ 1414a(a)], and have 
established their eligibility under section 613 [20 uses§ 1413}, for use in accordance with this part [20 uses§§ 
14ll et seq.]. 

(2) Allocations to local educational agencies. 
(A) Interim procedure. For each fiscal year for which funds are allocated to States under subsection (d)(2), each 

State shall allocate funds under paragraph (1) in accordance with section 611(d) of this Act, as in effect prior to the 
enactment of the Individuals with Disabilities Education Act Amendments of 1997 [former subsec. (d) of this section). 

(B) Permanent procedure. For each fiscal year for which funds are allocated to States under subsection (e), each 
State shall allocate funds under paragraph (I) as follows: 

(i) Base payments. The State shall first award each agency described in paragraph ( 1) the amount that agency 
would have received under this section for the base year, as defined in subsection (e)(2)(A), if the State had distributed 
75 percent of its grant for that year under section 6il(d), as then in effect. 

(ii) Allocation of remaining funds. After making allocations under clause (i), the State shall--
. (I) allocate 85 percent of any remaining funds to those agencies on the basis of the relative numbers of children 

enrolled· in public and private elementary and secondary schools within the agency's jurisdiction; and . 
(I!) allocate IS percent of those remaining funds to those agencies in accordance with their relative numbers of 

children living in poverty, as determined by the State educational agency. 
(3) Former chapter 1 State agencies. 

(A):J'o the extent necessary, the State-
(i) shall use funds that are available under subsection (f)(1)(A) to ensure that each State agency that received fiscal 

year 1994 funds under subpart 2 of part D of chapter I of title I of the Elementary and Secondary Education Act of 1965 
receives, from the combination of funds under subsection (f)(l)(A) and funds provided under paragraph (1) of this 
subsection, an amount equal to--

(I) the number of children with disabilities, aged 6 through 21, to whom the agency was providing special 
education and related services on December 1 of the fiscal year for which the funds were appropriated, subject to the 
limitation in subparagraph (B); multiplied by 

(ll) the per-child amount provided under such subpart for fiscal year 1994; and 
(ii) may use those funds to ensure that each local educational agency that received fiscal year 1994 funds under 

that subpart for children who had transferred from a State-operated or State-supported school or program assisted under 
that subpart receives, from the combination of funds available under subsection (f)( l)(A) and funds provided under· 
paragraph (I) of this subsection, an amount for each such child, aged 3 through 21 to whom the agency was providing 
special education and related services on December 1 of the fiscal year for which the funds were appropriated, equal to 
the per-child amount the agency received under that subpart for fiscal year 1994. 

(B) The number of children counted under subparagraph (A)(i)(I) shall not exceed the number of children aged 3 
through 21 for whom the agency received fiscal year 1994 funds under subpart 2 of part D of chapter I of title I of the 
Elementary and Secondary Education Act of 1965. 

( 4) Reallocation of funds. If a State educational agency determines that a local educational agency is adequately 
providing a free appropriate public education to all children with disabilities residing in the area served by that agency 
with State and local funds, the State educational agency may reallocate any portion of the funds under this part [20 
uses§ § 1411 et seq.] that are not needed by that local agency to provide a free appropriate public education to other 
local educational agencies in the State that are not adequately providing special education and related services to all 
children with disabilities residing in the areas they serve. 
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(h) Definitions. For the purpose of this section-~ 
(I) the term "average per-pupil expenditure in public elementary and secondary schools in the United States" means

( A) without regard to the source of funds--
(i) the aggregate current expenditures, during the second fiscal year preceding the fiscal year for which the 

detem1ination is made (or, if satisfactory data for that year are not available, during the niilst recertrp·receoing fiscal year 
for which satisfactory data are available) of all local educational agencies in the 50 States and the District of Columbia); 
plus 

(ii) any direct expenditures by the State for the operation of those agencies; divided by 
(B) the aggregate number of children in average daily attendance to whom those agencies provided free public 

education during that preceding year; and 
(2) the term "State" means each of the 50 States, the District of Columbia, and the Commonwealth of Puerto Rico. 

(i) Use of amounts by Secretary of the Interior. 
(I) Provision of amounts for assistance. 

(A) In general. The Secretary of Education shall provide amounts to the Secretary of the Interior to meet the need 
for assistance for the education of children with disabilities on reservations aged 5 to 21, inclusive, enrolled in 
elementary and secondary schools for Indian children operated or funded by the Secretary of the Interior. The amount of 
such payment for any fiscal year shall be equal to 80 percent of the amount allotted under subsection (c) for that fiscal 
year. 

(B) Calculation. of number of children. In the case of Indian students aged 3 to 5, inclusive, who are enrolled in 
programs affiliated with the Bureau of Indian Affairs (hereafter in this subsection referred to as "BIA'') schools and that 
are required by the States in which such schools are located to attain or maintain State accreditation, and which schools 
have such accreditation prior to the date of enactment of the Individuals with Disabilities Education Act Amendments of 
1991 [enacted Oct. 7, 1991], the school shall be allowed to count those children for the purpose of distribution of the 
funds provided under this paragraph to the Secretary of the Interior. The Secretary of the Interior shall be responsible 
for meeting all of the requirements of this part [20 uses§ § 1411 et seq.] for these children, in accordance with 
paragraph (2). 

(C) Additional requirement. With respect to all other children aged 3 to 21, inclusive, on reservations, the State 
educational agency shall be responsible for ensuring that all of the requirements of this part [20 uses§§ 141 I et seq.] 
are implemented. 

(2) Submission of information. The Secretary of Education may provide the Secretary of the Interior amounts under 
paragraph ( 1) for a fiscal year only if the Secretary of the Interior submits to the Secretary of Education information 
~~ . 

(A) demonstrates that the Department of the Interior meets the appropriate requirements, as determined by the 
Secretary of Education, of sections 612 [20 uses§ 141 2} (including monitoring and evaluation activities) and 613 [20 
uses§ 1413}; 

(B) includes a description of how the Secretary of the Interior will coordinate the provision of services under this 
part [20 uses§§ 1411 et seq.] with local educational agencies, tribes and tribal organizations, and other private and 
Federal service providers; 

(C) includes an assurance that there are public hearings, adequate notice of such hearings, and an opportunity for 
comment afforded to members of tribes, tribal governing bodies, and affected local school boards before the adoption of 
the policies, programs, and procedures described in subparagraph (A); · 

(D) includes an assurance that tbe Secretary of the Interior will provide such information as the Secretary of 
Education may require to comply with section 618 [20 USeS§ 1418]; 

(E) includes an assurance that the Secretary of the Interior and the Secretary of Health and Human Services have 
entered into a memorandum of agreement, to be provided to the Secretary of Education, for the coordination of services, 
resources, and personnel between their respective Federal, State, and local offices and with State and local educational 
agencies and other entities to facilitate the provision of services to Indian children with disabilities residing on or near 
reservations (such agreement shall provide for the apportionment of responsibilities and costs including, but not limited 
to; child find, evaluation, diagnosis, remediation or therapeutic measures, and (where appropriate) equipment and 
medical or pet·sonal supplies as needed for a child to remain in school or a program); and 

(F) includes an assurance that the Department of the Interior will cooperate with the Department of Education in its 
exercise of monitoring and oversight of this application', and any agreements entered into between the Secretary of the 
Interior and other entities under this part [20 USeS§§ 141 I et seq.}, and will fulfill its duties under this part [20 USeS 
§ § 1411 et seq.]. 
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Section 616(a) [20 USCS § 1416(a)] shall apply to the infonnation described in this paragraph. 
(3) Payments for education and services for Indian children with disabilities aged 3 through 5. 

(A) In general. With funds appropriated under subsection U), the Secretary of Education shall make payments to the 
Secretary of the Interior to be distributed to tribes or tribal organizations (as defined under section 4 of the Indian Self
Determination and Education Assistance Act [25. USeS§-. 45Gb]) or. consmiia-of-the. above-to--provide for the 
coordination of assistance for special education and related services for children with disabilities aged 3 through 5 on 
reservations served by elementary and secondary schools for Indian children operated or funded by the Department of 
the Interior. The amount of such payments under subparagraph (B) for any fiscal year shall be equal to 20 percent of the 
amount allotted under subsection (c). 

(B) Distribution of funds. The Secretary of the Interior shall distribute the total amount of the payment under 
subparagraph (A) by allocating to each tribe or tribal organization an amount based on the number of children with 
disabilities ages 3 through 5 residing on reservations as reported annually, divided by the total of those children served 
by all tribes or tribal organizations. 

(C) Submission of information. To receive a payment under this paragraph, the tribe or tribal organization shall 
submit such figures to the Secretary of the Interior as required to determine the amounts to be allocated under 
subparagraph (B). This information shall be compiled and submitted to the Secretary of Education. 

(D) Use of funds. The funds received by a tribe or tribal organization shall be used to assist in child find, screening, 
and other procedures for the early identification of children aged 3 through 5, parent training, and the provision of direct 
services. These activities may be carried out directly or through contracts or cooperative agreements with the BIA, local 
educational agem;ies, and other public or private nonprofit organizations. The· tribe or tribal organization is encouraged 
to involve Indian parents in the development and implementation of these activities. The above entities shall, as 
appropriate, make referrals to local, State, or Federal entities for the provision of services or further diagnosis. 

(E) Biennial report. To be eligible to receive a grant pursuant to subparagraph (A), the tribe or tribal organization 
shall provide to the Secretary of the Interior a biennial report of activities undertaken under this paragraph, including the 
number of contracts and cooperative agreements entered into, the number of children contacted and receiving services 
for each year, and the estimated number of children needing services ·during the 2 years following the one in which the 
repo1i is made. The Secretary of the Interior shall include a summary of this information on a biennial basis in the report 
to the Secretary of Education required under this subsection. The Secretary of Education may require any additional 
information from the Secretary of the Interior. 

(F) Prohibitions. None of the funds allocated under this paragraph may be used by the Secretary of the Interior for 
administrative purposes, including child count and the provision of technical assistance. 

(4) Plan for coordination of services. The Secretary of the Interior shall develop and implement a plan for the 
coordination of services for all Indian children with disabilities residing on reservations covered under this Act [20 
USeS § § 1400 et seq.]. Such plan shall provide for the coordination of services benefiting these children from 
whatever source, including tribes, the Indian Health Service, other BIA divisions, and other Federal agencies. In 
developing the plim, the Secretary of the Interior shall consult with all interested and involved parties. It shall be based 
on the needs of the children and the system best suited for meeting those needs, and may involve the establishment of 
cooperative agreements between the BIA, other Federal agencies, and other entities. The plan shall also be distributed 
upon request to States, State and local educational agencies, and other agencies providing services to infants, toddlers, 
and children with disabilities, to tribes,. and to other interested parties. 

(5) Establishment of advisory board. To meet the requirements ofsection612(a)(21) [20 USeS§ 1412(a)(21)], the 
Secretary of the Interior shall establish, not later than 6 months after the date of the enactment of the Individuals with 
Disabilities Education Act Amendments of 1997 [enacted June 4, 1997], under the BIA, an advisory board composed of 
individuals involved in or concerned with the education and provision of services to Indian infants, toddlers, children, 
and youth with disabilities, including Indians with disabilities, Indian parents or guardians of such children, teachers, 
service providers, State and local educational officials, representatives of tribes or tribal organizations, representatives 
from State Interagency Coordinating Councils under section 641 [20 USeS§ 1441] in States having reservations, and 
other members representing the various divisions and entities of the BIA. The chairperson shall be selected by the 
Secretary of the Interior. The advisory board shall--

(A) assist in the 'coordination of services within the BIA and with other local, State, and Federal agencies in the 
provision of education for infants, toddlers, and children with disabilities; 

(B) advise and assist the Secretary of the Interior in the performance of the Secretary's responsibilities described in 
this subsection; 

(C) develop and recommend policies concerning effective inter- and intra-agency collaboration, including 
modifications to regulations, and the elimination of barriers to inter- and intra-agency programs and activities; 

409 



(D) provide assistance and disseminate information on best practices, effective program coordination strategies, and 
recommendations for improved educational progranuning for Indian infants, toddlers, and children with disabilities; and 

(E) provide assistance in the preparation of information required under paragraph (2)(0). 
(6) Annual reports. 

(A) Iii--general: The advisory board established under piu'ilgraph- (5) sl1alrprepa1'e a"i!dsutiiiiirii"rilie Secretary of the 
Interior and to the Congress an annual report containing a description of the activities of the advisory board for the 
preceding year. 

(B) Availability. The Secretary of the Interior shall make available to the Secretary of Education the report 
described in subparagraph (A). 

Ul Authorization of appropriations. For the purpose of carrying out this part [20 uses§§ 1411 et seq.], other than 
section 619 [20 uses§ 1419}. there are authorized to be appropriated such sums as may be necessary. 

HISTORY: (April 13, 1970, P .L. 91·230, Title VI, Part B, § 611, as added June 4, 1997, P .L. 105-17, Title !, -§ 10 I, 
Ill Stat. 49.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

References in text: 
The "Individuals with Disabilities Education Act Amendments of 1997", referred to in this section, is Act June 4, 

J 997, P.L. I 05-17, 11 I Stat. 37, which is classified generally to 20 USeS§§ 1400 et seq. For full classification of such 
Act, consult USCS Tables volumes. 

"Public Law 95-134", referred to in this section, is Act Oct. 15, 1977, P.L. 95-134, 91 Stat. 1159. For full 
classification of such Act, consult USCS Tables volumes. 

"Public Law I 04-134", referred to in this section, is Act April 26, 1996, P .L. I 04-134, 110 Stat. 1321. For full 
classification of such Act, consult USCS Tables volumes. 

"Subpart 2 of part D of chapter I of title I of the Elementary and Secondary Education Act of 1965", referred to in this 
section, was subpart 2 of part D of chapter I of title I of Act April!!, 1965, P.L. 89-10, which appeared as 20 USeS§ 
§ 2791 et seq. prior to the general revision of such Act by Act Oct. 20, 1994, P.L. 103-382, Title I,§ 101, 108 Stat. 
3 519. The revised Act appears as 20 USeS§ § 630 I et seq. 

Explanatory notes: 
A prior§ 1411 (Act Apri113, 1970, P.L. 91-230, Title VI, Part B, § 611,84 Stat. 178; Aug. 21, 1974, P.L. 93-380, 

Title VI, Part B, § 614(a), (e)(l), (2), 88 Stat. 580, 582; Nov. 29, 1975, P.L. 94-142, § § 2(a)(l)-(3), 5(a), (c), 89 Stat. 
773, 776, 794; Nov. 1, 1978, P.L. 95-561, Title XIII, Part D, § 1341(a), 92 Stat. 2364; June 14, 1980, P.L. 96-270, § 
13, 94 Stat. 498; Dec. 2, 1983, P.L. 98-199, § § 3(b) in part, 15, 97 Stat. 1358, 1374; Nov. 22, I985, P.L. 99-I59, Title 
VI,§ 601, 99 Stat. 904; July 9, 1986, P.L. 99-362, § 2, !00 Stat. 769; Oct. 8, 1986, P.L. 99-457, Title II,§ 20l(b), 
Title IV, § § 403, 404, 100 Stat. 1158, 1173; Nov. 7, 1988, P.L. 100-630, Title I, § 102(a), 102 Stat: 3291; Oct. 30, 
1990, P .L. 101-4 76, Title II, § 20 I, Title IX, § 901 (b)(25)·(32), I 04 Stat. Ill I·, 1143; July 25, 1991, P .L l 02· 73, Title 
Ill,§ 802(d)(2), (3), 105 Stat. 361; Oct. 7, 1991, P.L. 102-119, § § 4, 25 (a)(4), (19), (b), 105 Stat. 587, 606, 607; Oct. 
20, 1994, P.L. 103-382, Title m; Part A,§ 311, 108 Stat. 3931) was omitted in the general amendment of Title VI of 
Act April 13, 1970, P .L. 91-230, by Act June 4, 1997, P.L. I 05·17, Title I, § 10 I, Ill Stat. 3 7. Such section related to 
entitlements and allocations. 

Effective date of section: 
This section takes effect beginning with funds appropriated for fiscal year 1998, pursuant to§ 201(a)(2)(D) of June 4, 

1997, P .L. I 05-17, which appears as 20 USeS§ 1400 note. 
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20 uses§ 1412 (2004) 

§ 1412. State eligibility 

(a) In general. A State is eligible for assistance under this part [20 uses§§ 1411 et seq.] for a fiscal year if the State 
demonstrates to the satisfaction of the Secretary that the State has in effect policies and procedures to ensure that it 
meets each of the following conditions: · 

(I) Free appropriate public education. 
(A) In general. A free appropriate public education is available to all children with disabilities residing in the State 

between the ages of 3 and 21; inclusive, including children with disabilities who have been suspended or expelled from 
school. 

(B) Limitation. The obligatio!) to make a free appropriate public education available to all children with disabilities 
does not apply with respect to children: 

(i) aged 3 tlU"ough 5 and 18 through 21 in a State to the extent that its application to those children would be 
inconsistent with State law or practice, or the order of any court, respecting the provision of public education to children 
in those age ranges; and 

(ii) aged 18 through 21 to the extent that State law does not require that special education and related services 
under this pwi [20 uses§§ 1411 et seq.] be provided to children with disabilities who, in the educational placement 
prior to their incarceration in an adult correctional facility: 

(I) were not actually identified as being a child with a disability under section 602(3) of this Act [20 uses§ 
1401 (3 )]; or 

(II) did not have an individualized education program under this part [20 USeS§§ 1411 et seq.]. 
(2) Full educational opportunity goal. The State has established a goal of providing full educational opportunity to all 

children with disabilities and a detailed timetable for accomplishing that goal. 
(3) Child find. 

(A) In general. All children with disabilities residing in the State, including children with disabilities attending 
private schools, regardless of the severity of their disabilities, and who are in need of special education and related 
services, are identified, located, and evaluated and a practical method is developed and implemented to determine which 
children with disabilities are currently receiving needed special education and related services. · 

(B) Construction. Nothing in this Act [20 USeS § § 1400 et seq.] requires that children be classified by their 
disability so long as each child who has a disability listed in section 602 [20 uses§ 1401} and who, by reason of that 
disability, needs special education and related services is regarded as a child with a disability under this part [20 uses§ 
§ 1411 et seq.]. 

(4) Individualized education program. An individualized education program, or an individualized family service plan 
that meets the requirements of section 636(d) [20 uses§ 1436(d)], is developed, reviewed, and revised for each child 
with a disability in accordance with section 614(d) [20 uses§ 1414(d)]. 

(5) Least restrictive environment. 
(A) In general. To the maximum extent appropriate, children with disabilities, including children in public or private 

institutions or other care facilities, are educated with children who are not disabled, and special classes, separate 
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schooling, or other removal of children with disabilities from the regular educational environment occurs only when the 
nature or severity of the disability of a child is such that education in regular classes with the use of sLtpplementnry aids 
and services cannot be achieved satisfactorily. 

(B) Additional requirement. 
........ (i) In general. lfihe State uses a-funding. mechanism-iiYw!Udi the StiiteCilstributesStite funds- on the basis of the 
type of setting in which a child is served, the funding mechanism does not result in placements that violate the 
requirements of subparagraph (A). 

(ii) Assurance. If the State does not have policies and procedures to ensure compliance with clause (i), the State 
shall provide the Secretary an assurance that it will revise the funding mechanism as soon as feasible to ensure that such 
mechanism does not result in such placements. 

(6) Procedural safeguards. · 
(A) In general. Children with disabilities and their parents are afforded the procedural safeguards required by section 

615[20USeS§ 1415]. 
(B) Additional procedural safeguards. Procedures to ensure that testing and evaluation materials and procedures 

utilized for the purposes of evaluation and placement of children with disabilities will be selected and administered so 
as not to be racially or culturally discriminatory. Such materials or procedures shall be provided and administered in the 
child's native language or mode of communication, unless it clearly is not feasible to do so, and no single procedure 
shall be the sole criterion for detennining an appropriate educational program for a child. · 

(7) Evaluation. Children with disabilities are evaluated in accordance with subsections (a) through (c) of section 614 
[20 uses§ 1414}. 

(8) Confidentiality. Agencies in the State comply with section 617(c) [20 USeS § 14/l(c)] (relating to the 
confidentiality of records and information). 

(9) Transition from part C to preschool programs. Children participating in early-intervention programs assisted under 
part c [20 uses§§ 1431 et seq.], and who will participate in preschool programs assisted under this part [20 uses§ 
§ 1411 et seq.], experience 8 smooth and effective transition to those preschool programs in 8 manner consistent with 
section 637(a)(8) [20 USGS§ 1437(a)(8)]. By the third birthday of such a child, an individualized education program 
or, if consistent with sections 614(d)(2)(B) and 636(d) [20 USeS§§ /4/4(d)(2)(B), 1436(d)], an individualized family 
service plan, has been developed and is being implemented for the child. The local educational agency will participate 
in transition planl)ing conferences arranged by the designated lead agency under section 637(a)(8) [20 uses § 
143 7(a)(8)). 

(I 0) Children in private schools. 
(A) Children enrolled in private schools by their parents. 

(i) ln general. To the extent consistent with the number and location of children with disabilities in the State who 
are enrolled by their parents in private elementary and secondary schools, provision is made for the participation of 
those children in the program assisted or carried out under this part [20 uses§§ 141 I et seq.] by providing for such 
children special education and related services in accordance with the following requirements, unless the Secretary has 
arranged for services to those children under subsection (f): . 

(I) Amounts expended for the provision of those services by a local educational agency shall be equal to a 
proportionate amount of Federal funds made available under this part [20 USeS§§ 1411 et seq.]. 

(II) Such services may be provided to children with disabilities on the premises of private, including parochial, 
schools, to the extent consistent with law. 

(ii) Child-find requirement. The requirements of paragraph (3) of this subsection (relating to child find) shall apply 
with respect to children with disabilities in the State who are enrolled in private, including parochial, elementary and 
secondary schools. 

(B) Children placed in, or referred to, private schools by public agencies. 
(i) In general. Children with disabilities in private schools and facilities are provided special education and related 

services in accordance with an individualized education program, at no cost to their parents, if such children are placed 
in or referred to, such schools or facilities by the State or appropriate local educational agency as the means of carrying 
o~t the requirements of this part [20 uses§§ 1411 et seq.] or any other applicable law requiring the provision of 
special education and related services to all children with disabilities within such State. . · 

(ii) Standards. In all cases described in clause (i), the State edu.cational ag.ency shall det~rmme whether such 
schools and facilities meet standards that apply to State and local educal!Onal agenc1es and that chlldren so served have 
all the rights they would have if served by such agencies. . . 

(C) Payment for education of children enrolled in private schools w1thout consent of or referral by the publtc 

agency. 
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(i) In general. Subject to subparagraph (A), this part [20 USeS § § 1411 et seq.] does not require a local 
educational agency to pay for the cost of education, including special education and related services, of a child with a 
disability at a private school or facility if that agency made a free appropriate public education available to the child and 
the parents elected to place the child in such private school or facility . 

. - --(ii) Reimbursement-for. private -school-placement-If the-parents-of.-a-child-with-a-disability,-who previously 
received special education end related services under the authority of a public agency, enroll the child in a private 
elementary or secondary school without tbe consent of or referral by the public agency, a court or a bearing officer may 
require the agency to reimburse the parents for the cost of that enrollment if the court or hearing officer finds that the 
agency had· not made a free appropriate pub! ic education available to the child in a timely manner prior to that 
enrollment. 

(iii) Limitation on reimbursement. The cost of reimbursement described in clause (ii) may be reduced or denied
(I) if--

(aa) at the most recent IEP meeting that the parents attended prior to removal of the child from the public 
school, the parents did not inform the IEP Team that they were rejecting the placement proposed by the public agency to 
provide a free appropriate public education to their child, including stating their concems and their intent to enroll their 
child in a private school at public expense; or 

(bb) I 0 business days (including any holidays that occur on a business day) prior to the removal of the child 
fi·om the public school, the parents did not give written notice to· the public agency of the information described in 
division (aa); 

(II) if, prior to the parents' removal of the child from the public school, the public agency informed the parents, 
through the notice requirements described in section 6!5(b)(7) [20 uses§ 1415(b)(7)], of its intent to evaluate the 
child. (including a statement of the purpose of the evaluation that was appropriate and reasonable), but the parents did 
not make the child available for such evalu·ation; or 

(III) upon a judicial finding of unreasonableness with respect to actions taken by the parents. 
(iv) Exception. Notwithstanding the notice requirement in clause (iii)(I), the cost of reimbursement may not be 

reduced or. denied for failure to provide such notice if--
(1) .the parent is illiterate and cannot write in English; 
(II) compliance with clause (iii)(I) would likely result in physical or serious emotional harm to the child; 
(III) the school prevented the parent from providing such notice; or 
(1V) the parents had not recei'ved notice, pursuant to section615 [20 USeS§ 1415}, of the notice requirement in · 

clause (iii)(!}. 
(II) State educational agency responsible for general supervision. 

(A) In general. The State educational agency is responsible for ensuring that-
(i) the requirements of this part [20 uses§§ 1411 et seq.] are met; and 
(ii) all educational programs for children with disabilities in the State, including all such p·rograms administered by· 

any other State or local agency-- · 
(I) are under the general supervision of individuals in the State who are responsible for educational programs for 

children with disabilities; and 
(II) meet the educational standards of the State educational agency. 

(B) Limitation. Subparagraph (A) shall not limit the responsibility of agencies in the State other than the State 
educational agency to provide, or pay for some or all of the costs of, a free appropriate public education for any child 
with a disability in the State. 

(C) Exception. Notwithstanding subparagraphs (A) and (B), the Governor (or another individual pursuant to State 
law), consistent with State law, may assign to any public agency ip the State the responsibility of ensuring that the 
requirements of this part [20 uses§§ 1411 et seq.] are met with respect to children with disabilities who are convicted 
as adults under State law and incarcerated in adult prisons. 

( 12) Obligations related to and methods of ensuring services. 
(A) Establishing responsibility far services. The Chief Executive Officer or designee of the officer shall ensure that 

an interagency agreement or other mechanism for interagency coordination is in effect between each public agency 
described in subparagraph (B) and the State educational agency, in order to ensure that all services described in 
subparagraph (B)(i) that are needed to ensure a free appropriate public education are provided, including the provision 
of such services during the pendency of any dispute under clause (iii). Such agreement or mechanism shall include the 
following: 

(i) Agency financial responsibility. An identification of, or a method for defining, the financial responsibility of 
each agency for providing services described in subparagraph (B)(i) to ensure a free appropriate public education to 
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children with disabilities, provided that the financial responsibility of each public agency described in subparagraph (B), 
including the State Medicaid agency and other public insurers of children with disabilities, shall precede the financial 
responsibility of the local educational agency (or the State agency responsible for developing the child's IEP). 

(ii) Conditions and terms of reimbursement. The conditions, terms, and procedures under which a local 
· educational agency·shall be reimbursed-by other agencies;------------- ------------·-· 

(iii) Interagency disputes. Procedures for resolving interagency disputes (including procedures under which local 
educational agencies may initiate proceedings) under the agreement or other mechanism to secure reimbursement from 
other agencies or otherwise implement the provisions of the agreement or mechanism. 

(iv) Coordination of services procedures. Policies and procedures for agencies to determine and identify the 
interagency coordination responsibilities of each agency to promote the coordination and timely and appropriate 
delivery of services described in subparagraph (B)(i). 

(B) Obligation of public agency. 
(i) In general. If any public agency other than an educational agency is otherwise obligated under Federal or suite 

law, or assigned responsibility under State policy or pursuant to subparagraph (A), to provide or pay for any services 
that are also considered special education or related services (such as, but not limited to, services described in sections 
602(1) [20 uses§ 1401(1)] relating to assistive technology devices, 602(2) [20 uses§ 1401(2)] relating to assistive 
technology services, 602(22) [20 uses§ 1401(22)] relating to related services, 602(29) [20 uses§ 1401(29)] 
relating to supplementary aids and services, and 602(30) [20 uses§ 1401(30)] relating to transition services) that are 
necessary for ensming a free appropriate public education to children with disabilities within the State, such public 
agency shall fulfill that obligation Ol' responsibility, either directly or through contract or other arrangement. 

(ii) Reimbursement for services by public agency. If a public agency other than an educational agency fails to 
provide or pay for the special education and related services described in clause (i), the local educational agency (or 
State agency responsible for developing the child's !EP) shall provide or pay'for such services to the child. Such local 
educational agency or State agency may then claim reimbursement for the services from the public agency that failed to 
provide or pay for such services and such public agency shall reimburse the local educational agency or State agency 
pursuant to the terms of the interagency agreement or other mechanism described in subparagraph (A)(i) according to 
the procedures established in such agreement pursuant to subparagraph (A)(ii). 

(C) Special rule. The requirements of subparagraph (A) may be met through-
(i) state statute or regulation; 
(ii) signed agreements between respective agency officials that clearly identify the responsibilities of each agency 

relating to the provision of services; or 
(iii) other appropriate written methods as determined by the Chief Executive Officer of the State or designee of the 

officer. 
( 13) Procedural requirements relating to local educational agency eligibility. The State educational agency will not 

make a final determination that a local educational agency is not eligible for assistance under this part [20 uses§§ 
1411 et seq.] without first affording that agency reasonable notice and an opportunity for a hearing. 

(14) Comprehensive system of personnel development. The State has in effect, consistent with the purposes of this 
Act [20 USeS§§ 1400 et seq.] and with section 635(a)(8) [20 USeS§ 1435(a)(8)], a comprehensive system of 
personnel development that is designed to ensure an adequate supply of qualified special education, regular education, 
and related services personnel that meets the requirements for a State improvement plan relating to personnel 
development in subsections (b)(2)(B) and (c)(3)(D) of section 653 [20 USeS§ 1453(b)(2)(B), (c)(3)(D)]. 

( 15) Personnel standards. 
(A) In general. The State educational agency has established and maintains standards to ensure that personnel 

necessary to carry out this part [20 uses§§ 1411 et seq.] are appropriately and adequately prepared and trained. 
(B) Standards described. Such standards shall--

(i) be consistent with any State-approved or State-recognized certification, licensing, registration, or other 
· comparable requirements that apply to the professional discipline in which those personnel are providing special 

education or related services; 
(ii) to the extent the standards described in subparagraph (A) are not based. on the highest requirements in the State 

applicable to a specific profession or discipline, the State is taking steps to require retraining or hiring of personnel that 
meet appropriate professional requirements in the State; and .. 

. (iii) allow paraprofessionals and assistants who are appropriately trained and supervised, in accordance With State 
law regulations, or written policy, in meeting the requirements of this part [20 uses§§ 1411 et seq.] to be used to 
assi'st in the provision of special education and related services to children with disabilities under this part [20 uses§§ 
1411 et seq.]. 
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(C) Policy. ln implementing this paragraph, a State may adopt a policy that includes a requirement that local 
educational agencies in the State make an ongoing good-faith effort to recruit and hire appropriately and adequately 
trained personnel to provide special education and related services to children with disabilities, including, in a 
geographic area of the State where there is a shortage of such personnel, the most qualified individuals available who 

. ..are .malting satisfactory progress .toward.completing applicable.course work.necessary.to.meet.the. standards described in 
subparagraph (B)(i), consistent with State law, and the steps described in subparagraph (B)(ii) within three years. · 

( 16) Performance goals and indicators. The State--
(A) has established goals for the performance of children with disabilities in the State that--

(i) will promote the purposes of this Act [20 USCS § § 1400 et seq.], as stated in section 601(d) [20 USeS§ 
1 400( d)]; and 

(ii) are consistent, to the maximum extent appropriate, with other goals and standards for children established by 
the State; 

(B) has established performance indicators the State will use to assess progress toward achieving those goals that, at 
a minimum, address the performance of children with disabilities on assessments, drop-out rates, and graduation rates; 

(C) will, every two years, report to the Secretary and the public on the progress of the State, and of children with 
disabilities in the State, toward meeting the goals established under subparagraph (A); and 

(D) based on its assessment of that progress, will revise its State improvement plan under subpart 1 of part D [20 
uses§ § 1451 et seq.] as may be needed to improve its performance, if the State receives assistance under that 
subpnrt. 

( 17) Pnrticipntion in assessments. 
(A) In genen1l. Children with disabilities are included in general State and district-wide assessment programs, with 

uppropriate accommodations, where necessary. As appropriate, the State or local educational agency--
(i) develops guidelines for the participation of children with disabilities in alternate assessments for those children 

who cannot participate in State and district-wide assessment programs; and 
(ii) develops and, beginning not later than July 1, 2000, conducts those alternate assessments. 

(B) Reports. The State educational agency makes available to the public, and reports to the public with the same 
frequency and in the same detail as it reports on the assessment of nondisabled children, the following: 

(i) The number of children with disabilities participating in regular assessments. 
(ii) The number of those children participating in alternate assessments. 
(iii) (I) The performance of those children on regular assessments (beginning not later than July I, 1998) and on 

alternate assessments (not later than July l, 2000), if doing so would be statistically sound and would not result in the 
disclosure of performance results identifiable to individual children. 

(II) Data relating to the performance of children described under subclause (I) shall be disaggregated-
(aa) for assessments conducted after July I, 1998; and 
(bb) for assessments conducted before July I, 1998, if the State is required to disaggregate such data prior to 

July I, 1998. 
(18) Supplementation of State, local, and other Federal funds. 

(A) Expenditures. Funds paid to a State under this part [20 USeS§§ 1411 et seq.] will be expended in accordance 
with all the provisions of this part [20'Uses § § 1411 et seq.]. 

(B) Prohibition against commingling. Funds paid to a State Lmder this part [20 uses§§ 1411 et seq.] will not be 
commingled with State funds. 

(C) Prohibition against SLipplantation and conditions for waiver by Secretary. Except as provided in section 613 [20 
USeS§ 1413}. funds paid to a State under this pa11 [20 USeS§§ 141 I et seq.] will be used to supplement the level of 
Federal, State, and local funds (including funds that are not under the direct control of State or local educational 
agencies) expended for special education and related services provided to children with disabilities under this part [20 
uses § § 14 JJ et seq.] and in no case to supplant such Federal, State, and local funds, except that, where the State 
provides clear and convincing evidence that all children with disabilities have available to them a free appropriate 
public education, the Secretary may waive, in whole or in part, the requirements of this subparagraph if the Secretary 
concurs with the evidence provided by the State. 

( !9) Maintenance of State financial suppot1. 
(A) In general; The State does not reduce the amount of State financial support for special education and related 

services for children with disabilities, or otherwise made available because of the excess costs of educating those 
children, below the amount of that support for the preceding fiscal year. 
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(B) Reduction of funds for failure to maintain supp011. The Secretary shall reduce the allocation of funds under 
section 611 [20 USeS§ 1411} for any fiscal year following the fiscal year in which the State fails to comply with the 
requirement of subparagraph (A) by the same amount by which the State fails to meet the requirement. 

(C) Waivers for exceptional or uncontrollable circumstances. The Secretary may· waive the requirement of 
subparagraph (A) for a State, foroiie-fiscal year afa-time;·ifthe Secretary-deteimineTthat=--- --------- ... . .. . . . 

(i) granting a waiver would be equitable due to exceptional or uncontrollable circumstances such as a natural 
disaster or a precipitous and unforeseen decline in the financial resources of the State; or 

(ii) the State meets the standard in paragraph (18)(C) of this section for a waiver of the requirement to supplement, 
and not to supplant, funds received under this part [20 uses§§ 1411 et seq.]. 

· (D) Subsequent years. If, for any year, a State fails to meet the requirement of subparagraph (A), including any year 
for which the State is granted a waiver under subparagraph (C), the financial support required of the State in future 
years under subparagraph (A) shall be the amount that would have been required in the absence of that failure and not 
the reduced level of the State's support. 

(E) Regulations. 
(i) The Secretary shall, by regulation, establish procedures (including objective criteria and consideration of the 

results of compliance reviews of the State conducted by the Secretary) for determining whether to grant a waiver under 
subparagraph (C)(ii). 

(ii) The Secretary shall publish proposed regulations under clause (i) not later than 6 months after the date of the 
enactment of the Individuals with Disabilities Education Act Amendments of 1997 (enacted June 4, 1997], and shall 
issue final regulations under clause (i) not later than I year after such date of enactment. 

(20) Public participation. Prior to the adoption of any policies and procedures needed to comply with this section 
(including any amendments to such policies and procedures), the State ensures that there are public hearings, adequate 
notice of the hearings, and an opportunity for collUllent available to the general public, including individuals with 
disabilities and parents of children with disabilities. · 

(2 I) State advisory panel. 
(A) In general. The State has established and maintains an advisory panel for the purpose of providing policy 

guidance with respect to special education and related services for children with disabilities in the State. 
(B) Membership. Such advisory panel shall consist of members appointed by the Governor, or any other official 

authorized under State law to make such appointments, that is representative of the State pop_ulation and that is 
composed of individuals involved in, or concerned with, the education of children with disabilities, including-

(i) parents of children with disabilities; 
(ii) individuals with disabilities; 
(iii) teachers; 

(iv) representatives of institutions of higher education that prepare special education and related services 
personnel; 

(v) State and local education officials; 
(vi) administrators of programs for children with disabilities; 
(vii) representatives of other State agencies involved in the financing ·or delivery of related services to children 

with disabilities; 
(viii) representatives of private schools and public charter schools; 
(ix) at least one representative of a vocational, collUllunity, or business organization concerned with the provision 

of transition services to children with disabilities; and 
(x) representatives from the State juvenile and adult corrections agencies. 

(C) Special rule. A majority of the members of the panel shall be individuals with disabilities or parents of children 
with disabilities. 

(D) Duties. The advisory panel shall-- · 
(ij advise the State educational agency of unmet needs within the State in the education of children with 

disabilities; 
(ii) comment publicly on any rules or regulations proposed by the State regarding the education of children with 

disabilities; · 
(iii) advise the State educational agency in developing evaluations and reporting on data to the Secretary under 

section 618 [20 uses§ 1418}; . . . . . . . . 
(iv) advise the State educational agency 111 developmg correcllve action plans to address findmgs 1den11fied m 

Federal monitoring reports under this part [20 USeS§§ 141 I et seq.); and 
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(v) advise the State educational agency in developing and implementing policies relating to the coordination of 
services for children with disabilities. 

(22) Suspension and expulsion rates. 
· (A) In general. The State educational agency examines data to determine if significant discrepancies are occurring in 

the-rate-of long-term·suspensions-and-expulsionsof.children-with-disabilities-------------------·- ··-· .. 
(i) among local educational agencies in the State; or 
(ii) compared to such rates for nondisabled children within such agencies. 

(B) Review and revision of policies. If such discrepancies are occurring, the State educational agency reviews and, 
if appropriate, revises (or requires the affected State or local educational agency to revise) its policies, procedures, and 
practices relating to the development and implementation of IEPs, the use of behavioral interventions, and procedural 
safeguards, to ensure that such policies, procedures, and practices comply with this Act [20 USeS§§ 1400 et seq.]. 

(b) State educational agency as provider offree appropriate public education or direct services. If the State educational 
agency provides fn:e appropriate public education to children with disabilities, or provides direct services to such 
children, such agency--

( I) shall comply with any additional requirements ofsectian6!3(a) [20 uses§ 1413(a)], as if such agency were a 
local educational agency; and 

(2) may use amounts that are otherwise available to such agency under this pa11 [20 uses§§ 1411 et seq.] to serve 
those children without regard to section 613(a)(2)(A)(i) (20 USeS§ 141 J(a)(2)(A)(i)) (relating to excess costs). 

(c) Exception for prior State plans. 
(I) In ,general. If a State has an file with the Secretary policies and procedures that demonstrate that such State meets 

any requirement of subsection (a), including any policies and procedures filed under this part [farmer 20 uses§§ 
141 I et seq.] as in effect before the effective date of the Individuals with Disabilities Education Act Amendments of 
1997, the Secretary shall consider such State to have met such requirement for purposes of receiving a grant under this 
part [20 uses§§ 1411 et seq.]. 

(2) Modifications made by State. Subject to paragraph (3), an application submitted by a State in accordance with this 
section shall remain in effect until the State submits to the Secretary such modifications as the State deems necessary. 
This section shall apply to a modification to an applicatidn to the same extent and in the same manner as this section 
applies to the original plan. 

(3) Modifications required by the Secretary. If, after the effective date of the Individuals with Disabilities Education 
Act Amendments of 1997, the provisions of this Act [20 uses§§ 1400 et seq.] are amended (or the regulations 
developed to carry out this Act [20 uses§§ 1400 et seq.) are amended), or there is a new interpretation of this Act (20 
uses§§ 1400 et seq.) by a Federal court or a State's highest court, or there is an official finding of noncompliance 
with Federal law or reglliations, the Secretary may require a State to modify its application only to the extent necessary 
to ensure the State's cm:npliance with this part [20 USeS§§ 1411 et seq} 

(d) Approval by the Secretary. 
(l) In general. If the Secretary determines that a State is eligible to receive a grant under this part [20 USeS§§ 1411 

et seq.), the Secretary shall notify the State of that determination. · 
(2) Notice and hearing. The Secretary shall not make a fmal determination that a State is not eligible to receive a grant 

under this part (20 USeS§§ 1411 et seq.] until after providing the State--
'(A) with reasonable notice; and 
(B) with an opportunity for a hearing. 

(e) Assistance under other Federal programs. Nothing in this title [20 USeS§§ 1400 et seq.) pennits a State to reduce 
medical and other assistance available, or to alter eligibility, under titles V and XIX of the Social Security Act [42 
uses§§ 701 et seq. and 1396 et seq.) with respect to the provision of a free appropriate public education for children 
with disabilities in tl1e State. 

(f) By-pass for children in private schools. 
( 1) In general. If, on the date of enactment of the Education of the Handicapped Act Amendments of 1983 [enacted 

Dec. 2, I 983), a State educational agency is prohibited by law from providing far the participation in special programs 
of children with disabilities enrolled in private elementary and secondary schools as required by subsection (a)( I O)(A), 
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the Secretary shall, notwithstanding such provision of law, arrange for the provision of services to such children through 
arrangements which shall be subject to the requirements of such subsection. 

(2) Payments. 
(A) Determination of amounts.· If the Secretary arranges for services pursuant to this subsection, the Secretary, after 

co11sultation with the appropriate public and private· school offiliials·,- shall pay to the provii:lefofsucn-sei'vices for a 
fiscal year an amount per child that does not exceed the amount determined by dividing-

(i) the total amount received by the State under this part [20 USCS § § 141 I et seq.] for such fiscal year; by 
{ii) the number of children with disabilities served in the prior year, as reported to the Secretary by the State under 

section 618 [20 uses§ 1418}. 
(B) Withholding of certain amounts. Pending final resolution of any investigation or complaint that could result in a 

detennination under this subsection, the Secretary may withhold from the allocation of the affected State educational 
agency the amount the Secretary estimates would be necessary to pay the cost of services described in subparagraph 
(A). 

(C) Period of payments. The period under which payments are made under subparagraph (A) shall continue until the 
Secretary determines that there will no longer be any failure or inability on the part of the State educational agency to 
meet the requirements of subsection (a)(!O)(A). 

(3) Notice and hearing. 
(A) In general. The Secretary shall not take any final action under this subsection until the State educational agency 

affected by such action has had an opportunity, for at ·least 45 days after receiving written notice thereof, ·to submii 
written objections and to appear before the Secretary or the Secretary's designee to show cause why such action should 
not be taken. 

(B) Review of action. If a State educational agency is dissatisfied with the Secretary's final action after a proceeding 
under subparagraph (A), such agency may, not later than 60 days after notice of such action, file with the United States 
court of appeals for the circuit in which .such State is located a petition for review of that action. A copy of the petition 
shall be forthwith transmitted by the clerk of the court to the Secretary. The Secretary thereupon shall file in the court 
the record of the proceedings on which the Secretary based the Secretary's action, as provided in section 2112 of title 
28, United States Code. 

(C) Review of findings of fact. The findings of fact by the Secretary, if supported by substantial evidence, shall be 
conclusive, but the court, for good cause shown, may remand the case to the Secretary to take fL1rther evidence, and the 
Secretary may thereupon make new or modified findings of fact and may modify the Secretary's previous action, and 
shall file in the court the record of the further proceedings. Such new or modified findings of fact shall likewise be 
conclusive if supported by 'substantial evidence. 

(D)· Jurisdiction of court of appeals; review by United States Supreme Court. Upon the filing of a petition under 
subparagraph (B), the United States court of appeals shall have jurisdiction to affirm the action of the Secretary or to set 
it aside, in whole or in part. The judgment of the 90urt shall be subject to review by the Supreme Court of the United 
States upon certiorari or certification as provided in section 1254 of title 28, United States Code. 

HISTORY: (Aprill3, 1970, P.L. 91-230, Title VI, Part B, § 612, as added June 4, 1997, P.L. 105-17, Title I,§ 101, 
11 \ Stat. 60.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
References in text: 

As to the "effective date of the Individuals with Disabilities Education Act Amendments of 1997", referred to in this 
section, see§ 20l(a), (b), and (c) of Act June 4, 1997, P.L. 105-17, which appear as notes to 20·USCS § § 1400. 1431 
and 1451, respectively. 

Explanatory notes: 
A prior§ 1412 (Act April 13, 1970, P.L. 91-230, Title VI, Part B, § 612,84 Suit. 178; June 23, 1972, P.L. 92-318, 

Title IV, Part B, § 42l(b)(I)(C), 86 Stat. 341; Aug. 21, 1974, P.L. 93-380, Title VI, Part B, § § 614(b), (f)( I), 615{a), 
Title VIII, Pa11 D, § 843(b), 88 Stat. 581,582, 611; Nov. 29, 1975, P.L. 94-142, § § 2{a)(4), (c), (d), 5(a), 89 Stat. 773, 
774, 780; Dec. 2, 1983, P.L. 98-199, § 3(b), 97 Stat. 1358; Oct. 8, 1986, P.L. 99-457, Title II.'§ 203(a), 100 Stat.\ 158; 
Nov. 7, 1988, P.L. 100-630, Title I,§ 102(b), 102 Stat. 3291; Oct. 30, 1990, P.L. 101-476, T1tle IX,§ 901(b) {33)-(46), 
(c), 104 Stat. 1143, 1144, 1151; Oct. 7, 1991, P.L. 102-119, § 25(a)(5), (b), 105 Stat. 606, 607) was ~mitted in the 
general amendment of Title VI of Act April13, 1970, P.L. 91-230, by Act June 4, 1997, P.L. 105-17, T1tle 1, § 101, 
111 Stat. 3 7. Such section set out eligibility requirements for assistance. 
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Effective date of section: 
This section takes effect upon enactment, except for paras. (4), (14), and (16) of subsec. (a) which take effect on July 

1, 1998, pursuant to§ 20l(a) of Act June 4, 1997, P.L. 105-17, which appears as 20 USGS§ 1400 note. 
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20 uses§ 1413 (2004) · 

§ 1413. Local educational agency eligibility 

(a) In general.· A local educational agency is eligible for assistance under this part [20 uses§§ 1411 et seq.) for a 
fiscal year if such agency demonstrates to the satisfaction of the State educational agency that it meets each of the 
following conditions: 

(I) Consistency with State policies. The local educational agency, in providing for the education of children with 
disabilities within its jurisdiction, has in effect policies, procedures, and programs that are consistent with the Staie 
policies and procedures established under section 612 (20 uses§ 1412}. 

(2) Use of amounts. 
(A) In general. Amounts provided to the local educational agency under this part (20 uses§ § I 411 et seq.) shall 

be expended in accordance with the applicable provisions of this part (20 uses§§ 1411 et seq.] and-
(i) shall be used only to pay the excess costs of providing special education and related services to children with 

disabilities; 
(ii) shall be used to supplement State, local, and other Federal funds and not to supplant such funds; and 
(iii) shall not be used, except as provided in subparagraphs (B) and (C), to reduce the level of expenditures for.the 

education of children witb disabilities made by the local educational agency from local funds below the level of those 
expenditures for the preceding fiscal year. 

(B) Exception. Notwithstanding the restriction in subparagraph (A)( iii), a local educational agency may reduce the 
level of expenditures where such reduction is attributable to-

(i) the voluntary departure, by retirement or otherwise, or departure for just cause, of special education personnel; 
· (ii) a decrease in the enrollment of children with disabilities; 

(iii) the termination of the obligation of the agency, consistent with this part (20 uses§§ 1411 et seq.), to 
provide a program of special education to a pat1icular child with a disability that is an exceptionally costly program, as 
determined by the State educational agency, because the child--

(!) has left the jurisdiction of the agency; 
(II) has reached the age at which the obligation of the agency to provide a free appropriate public education to 

the child has terminated; or 
(Ill) no longer needs such program of special education; or 

(iv) the termination of costly expenditures for long-term purchases, such as the acquisition of equipment or the 
construction of school facilities. 

(C) Treatment of Federal funds in certain fiscal years. . . 
(i) Notwithstanding clauses (ii) and (iii) of subparagmph (A), for any fiscal year for which amounts appropriated 

to carry out section 611 [20 uses§ 1411} exceeds$ 4,100,000,000, a local educational agency may treat as local 
fw1ds, for the purpose of SUCh clauses, Up to 20 percent of the amount of funds it receives under this pa~ (20 USeS§§ 
141 I et seq.} that exceeds the amount it received under this part [20 USeSJ § J 411 et seq.] for the prev10us fiScal year. 
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(ii) Notwithstanding clause (i), if a State educational agency determines that a local educational agency is not 
meeting the requirements of this part [20 USeS§§ 141 I et seq.), the State educational agency may prohibit the local 
educational agency from treating funds received under this pa11 [20 uses§§ 1411 et seq.] as local funds under clause 
(i) for any fiscal year, only if it is authorized to do so by the State constitution or a State statute . 

. _____ (D) Schoolwide .. programs_ under_title I of.the_ESEA .. Notwithstanding.subparagraph .. (A)_or.any_other_provision of 
this part [20 uses§§ 141 I et seq.], a local educational agency may use funds received under this part [20 USeS§§ 
1411 et seq.] for any fiscal year to carry out a school wide program under section 1114 of the Elementary and Secondary 
Education Act of 1965 [20 uses§ 6314}, except that the amount so used in any such program shall not exceed--

(i) the number of children with disabilities participating in the school wide program; multiplied by 
(ii) (!)the amount received by the local educational agency under this part [20 uses§§ 1411 et seq.] for that 

fiscal yenr; divided by 
(II) the number of children with disabilities in the jurisdiction of that agency. 

(3) Personnel development. The local educational agency--
( A) shall ensure that all personnel necessary to carry out this part [20 uses§§ 141 I et seq.] are appropriately and 

adequately prepared, consistent with the requirements of section 653(c)(3)(D) [20 USeS§ 1453(c)(3)(D)]; and 
(B) to the extent such agency determines appropriate, shall contribute to and use the comprehensive system of 

personnel development of the State established under section 612(a)(l4) [20 USeS§ 1412(a)(!4)]. 
(4) Permissive use of funds. Notwithstanding paragraph (2)(A) or section 612(a)(!8)(B) [20 uses§ 1412(a)(!S)(B)] 

(relating to commingled funds), funds provided to the local educational agency under this part [20 uses§§ 1411 et 
seq.) may be used for the following activities: 

(A) Services and aids that also benefit nondisabled children. For the costs of special education and related services 
and supplementary aids and services provided in a regular class or other education-related setting to a child with a 
disability in accordance with the individualized education program of the child, even if one or more nondisabled 
children benefit from such services. · 

(B) Integrated and coordinated services system. To develop· and implement a fully integrated and coordinated 
services system in accordance with subsection (f). 

(5) Treatment of charter schools and their students. In carrying out this part [20 uses§§ 1411 et seq.] with respect 
to charter schools that are public schools of the local educational agency, the local educational agency-

( A) serves children with disabilities attending those schools in the same manner as it serves children with disabilities 
in its other schools; and 

(B) provides funds under this part [20 uses§§ 1411 et seq.] to those schools in the same manner as it provides 
those funds to its other schools. 

(6) Information for State educational agency. The local educational agency shall provide the State educational agency 
with information necessary to enable the State educational agency to carry out its duties under this part [20 USeS§§ 
1411 et seq.], including, with respect to paragraphs (16) and (17) of section 612(a) [20 uses§ /412(a)(l6), (17)], 
information relating to the perfonnance of children with disabilities participating in programs carried out under this part 
[20 uses§§ 1411 et seq.]. 

(7) Public information. The local educational agency shall make available to parents of children with disabilities and 
to the general public all documents relating to the eligibility of such agency under this part [20 uses§§ 1411 et seq.]. 

(b) Exception for prior local plans. 
(I) In general. If a local educational agency or State agency has on file with the State educational agency policies and 

procedures that demonstrate that such local educational agency, or such State agency, as the case may be, meets any 
requirement of subsection (a), including any policies and procedures filed under this patt as in effect before the effective 
date of the individuals with Disabilities Education Act Amendments of 1997 [former 20 USeS§§ 1411 et seq.], the 
State educational agency shall consider such local educational agency or State agency, as the case may be, to have met 
such requirement for purposes of receiving assistance under this pal1 [20 uses§§ 1411 et seq.]. 

(2) Modification made by local educational agency. Subject to paragraph (3), an application submitted by a local 
educational agency in accordance with this section shall remain in effect until it submits to the State educational agency 
such modifications as the local educational agency deems necessary. · 

(3) Modifications required by State educational agency. If, after the effective date of the Individuals with Disabilities 
Education Act Amendments of 1997, the provisions of this Act [20 USeS§§ 1400 et seq.) are amended (or the 
regulations developed to ca1Ty out this Act [20 uses§§ 1400 et seq.] are amended), or there is a new interpretation of 
this Act [20 Uses§§ 1400 et seq.] by Federal or State courts, or there is an official finding of.noncompliance with 
Fcderul or Stale law or regulations, the State educational agency may require a local educational agency to modify its 
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application only to the extent necessary to ensure the local educatiomil agency's compliance with this part [20 uses§§ 
1411 et seq.) or State law. · 

(c) Notification of local educational agency or State agency in case of ineligibility. If the State educational agency 
determiiies .. tlia·t a ·local edi.icaiionariigenci.iii 8ia£agency- is-notefiglble urlilertlils-section, tliestiie educational 
agency shall notify the local educational agency or State agency, as the case may be, of that determination and shall 
provide such local educational agency or State agency with reasonable notice and an opportunity for a hearing. 

(d) Local educational agency compliance. 
(I) In general. If the State educational agency, after reasonable notice and an opportunity for a hearing, finds that a 

local educational agency or State agency that has been determined to be eligible under this section is failing to comply 
with any requirement described in subsection (a), the State educational agency shall reduce or shall not provide any 
further payments to the local educational agency or State agency until the State educational agency is satisfied that the 
local educational agency or State agency, as the case may be, is complying with that requirement. 

(2) Additional requirement. Any State agency or local educational agency in receipt of a notice described in paragraph 
(I) shall, by means of public notice, take such measures as may be necessary to bring the pendency of an action 
pursuant to this subsection to the attention of the pub! ic within the jurisdiction of such agency. 

(3) Consideration. In carrying out its responsibilities under paragraph (I), the State educational agency shall consider 
any decision made in a hearing held under section 615 [20 uses§ 1415] that is adverse to the local educational agency 
or State agency involved in that decision. 

(e) Joint establishment of eligibility. 
(I) Joint establishment. 

(A) In general. A State educational agency may require a local educational agency to establish its eligibility jointly 
with another. local educational agency if the State educational agency determines that the local educational agency 
would be ineligible under this section because the local educational agency would not be able to establish and maintain 
programs of sufficient size and scope to effectively meet the needs of children with disabilities. 

(B) Charter school exception. A State educational agency may not require a charter school that is a local educational 
agency to jointly establish its eligibility under subparagraph (A) unless it is explicitly permitted to do so under the 
State's charter school statute. 

(2) Amount of payments. If a State educational agency requires the joint establishment of eligibility under paragraph 
(I), the total amount of funds made available to the affected local educational agencies shall be equal to the sum of the 
payments that each such local educational agency would have received under section 611 (g) [20 uses § 1411 (g)} if 
such agencies were eligible for such payments. 

(3) Requirements. Local educational agencies that establish joint eligibility under this subsection shali--
(A) adopt policies and procedures that are consistent with the State's policies and procedures under section 612(a) 

[20 uses§ 1412(a)]; and 
(B) be jointly responsible for implementing programs that receive assistance under this part [20 USeS§§ 1411 et 

seq.). 
( 4) Requirements for educational service agencies. 

(A) In general. If an educational service agency is required by State law to carry out programs under this part [20 
USCS § § 141 I et seq.), the joint responsibilities given to local educational agencies under this subsection shall--

(i) not apply to the administration and disbursement of any payments received by that educational service agency; 
and 

(ii) be carried out only by that educational service agency. 
(B) Additional requirement. Notwithstanding any other provision of this subsection, an educational service agency 

shall provide for the edL1cation of children with disabilities in the least restrictive environment, as required by section 
612(a)(S) (20 uses§ 1412(a)(5)]. 

(f) Coordinated services system. . 
( 1) In general. A local educational agency may not use more than 5 percent of the amount such agency rece1ves under 

this part [20 uses § § 14 Jl et seq.] for any fiscal year, in combination with ot~er amounts (w~ich shall_ include 
amounts other than education funds), to develop and implement a coordinated serv1ces system des1gned to Improve 
results for children and families, including children with disabilities and their families. 
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(2) Activities. In implementing a coordinated services system under this subsection, a local educational agency may 
carry out activities that include-· 

(A) improving the effectiveness and efficiency of service delivery, including developing strategies that promote 
accountability for results; 

(B) service coordination and case management that facilitates the-linkage of individualizedceducation programs 
under this part [20 useS§§ /41 I et seq.) and individualized family service plans under part C [20 USCS § § 1431 et 
seq.) with individualized service plans under multiple Federal and State programs, such as title I of the Rehabilitation 
Act of 1973 [29 USeS§§ 720 et seq.] (vocational rehabilitation), title XIX of the Social Security Act [42 USeS§§ 
/396 et seq.) (Medicaid), and title XVI of the Social Security Act [42 USeS§§ 1381 et seq.] (supplemental security 
income); 

(C) developing and implementing interagency financing strategies for the provision of education, health, mental 
health, and social services, including transition services and related services under this Act [20 uses§§ 1400 et seq.]; 
and 

(D) interagency personnel development for individuals working on coordinated services. 
(3) [Deleted] 

(g) School-based improvement plan. 
(I) In general. Each local educational agency may, in accordance with paragraph (2), use funds made available under 

this part [20 uses§§ I 41 I et seq.] to permit a public school within the jurisdiction of the local educational agency to 
design, implement, and evaluate a school-based improvement plan that is consistent with the purposes d~scribed in 
section 65l(b) [20 uses§ 145l(b)] and that is designed to improve educational and transitional results for all children 
with disabilities and, as appropriate, for other children consistent with subparagraphs (A) and (B) of subsection (a)(4) in 
that public school. 

(2) Authority. 
(A) In general. A State educational agency may grant authority to a local educational agency to permit a public 

school described in paragraph (I) (through a school-based standing panel established under paragraph (4)(B)) to design, 
if!lplement, and evaluate a school-based improvement plan described in paragraph (I ).for a period not to exceed 3 years. 

(B) Responsibility of local educational agency. If a State educational agency grants the authority described in 
subparagraph (A), a local educational agency that is granted such authority shall have the sole responsibility of 
oversight of all activities relating to the design, implementation, and evaluation of any school-based improvement plan 
that a public school is permitted to design under this subsection. 

(3) Plan requirements. A school-based improvement plan described in paragraph ( 1) shall--
( A) be designed to be consistent with the purposes described in section 65l(b) [20 uses§ 145/(b)) and to improve 

educational and transitional results for all children with disabilities and, as appropriate, for other children consistent 
with subparagraphs (A) and (B) of subsection (a)(4), who attend the school for which the plan is designed and 
implemented; 

(B) be designed, evaluated, and, as appropriate, implemented by a school-based standing panel established in 
accordance with paragraph (4)(B); 

(C) include goals and measurable indicators to assess the progress of the public school in meeting such goals; and 
(D) ensure that all children with disabilities receive the services described in the individualized education programs 

of such children. 
(4) Responsibilities of the local educational agency. A local educational agency that is granted authority under 

paragraph (2) to permit a public school to design, implement, and evaluate a school-based improvement plan shall-
(A) select each school under the jurisdiction of such agency that is eligible to design, implement, and evaluate such 

a plan; 
(B) require each school selected under subparagraph (A), in accordance with criteria established by such local 

educational agency under subparagraph (C), to establish a school-based standing panel to carry out the duties described 
in paragraph (3)(B); 

(C) establish·· 
(i) criteria that shall be used by such local educational agency in the selection of an eligible school under 

subparagraph (A); 
(ii) criteria that shall be used by a public school selected under subparagraph (A) in the establishment of a school

based standing panel to carry out the duties described in paragraph (3)(B) and that shall ensure that the membership of 
such panel reflects the diversity of the community in which the public school is located and includes, at a minimum--

423 



· · (I) parents of children with disabilities who attend such public school, including parents of children with 
disabilities from unserved and underserved populations, as appropriate; · · · 

(Il) special education and general education teachers of such public school; 
. (III) special education and general education administrators, or the designee of such administrators, of such 

pubhc·school;·and-····------ · · -------·-------·-·-------------· .. -·------·---- ---............. · 

(IV) related services providers who are responsible for providing services to the children with disabilities who 
attend such public school; and 

(iii) criteria that shall be used by such local educational agency with respect to the distribution of funds under this 
part [20 uses§§ 1411 et seq.] to carry out this subsection; 

(D) disseminate the criteria established under subparagraph (C) to local school district personnel and local parent 
organizations within the jurisdiction of such local educational agency; · 

(E) require a public school that desires to design, implement, and evaluate a school-based improvement plan to 
submit an application at such time, in such manner, and accompanied by such information as such local educational 
agency shall reasonably require; and 

(F) establish p'rocedures for approval by such local educational agency of a school-based improvement plan 
designed under this subsection. 

(5) Limitation. A school-based improvement plan described in paragraph (I) may be submitted to a local educational 
agency for approval only if a consensus with respect to any matter relating to the design, implementation, or evaluation 
of the goals of such plan is reached by the school-based standing panel that designed such plan. 

(6) Additional req'uirements. 
(A) Parental involvement. In carrying out the requirements of this subsection, a local educational agency shall 

ensure that the parents of children with disabilities are involved in the design, evaluation, and, where appropriate, 
implementation of school-based improvement plans in accordance with this subsection. 

(B) Plan approval. A local educational agency may approve a school-based improvement plan of a public school 
within the jurisdiction of such agency for a period of 3 years, if,-

(i) the approval is consistent with the policies, procedures, and practices established by such local educational 
agency and in accordance with this subsection; and 

(ii) a majority of parents of children who are members of the school-based standing panel, and a majority of other 
members of the school-based standing panel, that designed such plan agree in writing to such plan. 

(7) Extension of plan. If a public school within the jurisdiction of a local educational agency meets the applicable 
requirements and criteria described in paragraphs (3) and (4) at the expiration of the 3-year approval period described in 
paragraph (6)(B), such agency may approve a school-based improvement plan of such school for an additional 3-year 
period. 

(h) Direct services by the State educatiomll agency. 
(I) In general. A State educational agency shall use the payments that would otherwise have been available to a local 

educational agency or to a State agency to provide special education and related services directly to children with 
disabilities residing in the area served by that local agency, or for whom that State agency is responsible, if the State 
educational agency determines that the local education agency or State agency, as the case may be--

(A) has 1101 provided the information needed to establish the eligibility of such agency under this section; 
(B) is unable to establish and maintain programs of free appropriate public education that meet the requirements of 

subsection (a); 
(C) is unable or unwilling to be consolidated with one or more local educational agencies in order to establish and 

maintain such programs; or 
(D) has one or more children with disabilities who can best be served by a regional or State program or service

delivery system designed to meet the needs of such children. 
(2) Manner and location of education and services. The State educational agency may provide special education and 

related services under paragraph (I) in such manner and at such locations (including regional or State centers) as the 
State agency considers appropriate. Such education and services shall be provided in accordance with this part [20 
uses .f § 1411 et seq.]. 

(i) State agency eligibility. Any State agency that desires to receive a subgrant for any fiscal year under section 6ll(g) 
[20 uses§ 14 I /(g)] shall demonstrate to the satisfaction of the State educational agency that-
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(I) all children with disabilities who are participating in programs and projects funded under this part [20 USeS§§ 
1411 et seq.] receive a free appropriate public education, and that those children and their parents are provided all the 
rights and procedural safeguards described in this part [20 USeS§§ 141 I et seq.); and 

(2) the agency meets such other conditions of this section as the Secretary determines to be appropriate. 

·----· --- ----
Ul Disciplinary information. The State may require that a local educational agency include in the records of a child with 
a disability a statement of any current or previous disciplinary action that has been taken against the child and transmit 
such statement to the same extent that such disciplinary information is included in, and transmitted with, the student 
records of nondisabled children. The statement may include a description .of any behavior engaged in by the child that 
required disciplinary action, a description of the disciplinary action taken, and any other information that is relevant to 
the safety of the child and other individuals involved with the child. If the State adopts such a policy, and the child 
trunsfers from one school to another, the transmission of any of the child's records must include both the child's cun·ent 
individualized education program and any such statenwnt of current or previous disciplinary action that has been taken 
against the child. 

HISTORY: (April 13, 1970, P.L. 91-230, Title VI, Part B, § 613, as added June 4, 1997, P.L. 105-17, Title I,§ 101, 
I I 1 Stat. 73.) 

(As amended Jan. 8, 2002, P.L. 107-110, Title X, Pati G, § 1076(i), 115 Stat. 2091.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

References in text: 
As to the "effective date of the Individuals with Disabilities Education Act Amendments of 1997", referred to in this 

section, see§ 201(a), (b), and (c) of Act June 4, 1997, P.L. 105-17, which appear as notes to 20 USeS§§ 1400, 1431 
and 1451, respectively. 

Explanatory notes: 
A prior § 1413 (Act April 13, 1970. P .L. 91-230, Title VI, Part B, § 613, 84 Stat. 179; Aug. 2 I, 1974, P .L. 93-380, 

Title VI, Part B, § § 614(c), (d), 615(b), (c), Title VTII, Part D, § 843(b)(2), 88 Stat. 581,583, 611; Nov. 29, 1975, P.L. 
94-142,.§ · S(a), 89 Stat. 782; Dec. 2, 1983, P.L. 98-199, § § 3(b), 7, 97 Stat. 1358, 1359; Oct. 8, 1986, P.L. 99-457, 
Title II,§ 203(b), Title IV,§ 405, 100 Stat. 1159, 1174; Nov. 7, 1988, P.L. 100-630, Title I,§ 102(c), 102 Stat. 3291; 
Oct. 30, 1990, P.L. 101-476, Title II,§ 202, Title !X,§ 901(b)(47)-(58), 104 Stat. 1111, 1144; Oct. 7, 1991, P.L. 102-
119, § § 5, 25(a)(6), (b), 105 Stat. 591,606, 607; Oct. 20, 1994, P.L. 103-382, Title Ill, Part I,§ 391(f)(2), 108 Stat. 
4023) was omitted in the general amendment of Title VI of Act April 13, 1970, P .L. 91-230, by Act June 4, 1997, P .L. 
105-17, Title!,§ 101, I 11 Stat. 37. Such section provided for requisite features of State plans, notice and hearing prior 
to disapproval of a plan, and participation of children in private schools, and prohibited reduction of assistance by 
Sta.tes. 

Effective date of section: 
This section took effect upon enactment, pursuant to§ 20l{a) of Act June 4, 1997, P.L. 105-!7, which appears as 20 

uses§ 1400 note. 

·Amendments: 
2002. Act Jan. 8, 2002 (effective 1/8/2002, subject to cetiain exceptions, as provided by § 5 of such Act, which 

appears as 20 uses§ 6301 note), in subsec. (f), deleted para. (3) which read: "(3) Coordination with certain projects 
under Elementary and Secondary Education Act of 1965. If a local educational agency is carrying out a coordinated 
services project under title XI of the Elementary and Secondary Education Act of 1965 and a coordinated services 
project under this part in the same schools, such agency shall use amounts under this subsection in accordance with the 
requirements of that title.". 
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CHAPTER 33. EDUCATION OF INDIVIDUALS WITH DISABILITIES 
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GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION 

20 uses§ 1414 (d) (2004) 

§ 1414. Evaluations, eligibility determinations, individualized education programs, and educational placements 

(d) Individualized education programs. 
(I) Definitions. As used in this title [20 USCS § § 1400 et seq.]: 

(A) Individualized education program. The term "individualized education program" or "IEP" means a written 
statement for each child with a disability that is developed, reviewed, and revised in accordance with this section and 
that includes--

(i) a statement of the child's present levels of educational performance, including--
(!) how the child's disability affects the child's involvement and progress in the general curriculum; or 

(II) for preschool children, as appropriate, how the disability affects the child's participation in appropriate 
activities; 

(ii) a statement of measurable annual goals, including benchmarks or short-term objectives, related to-
(I) meeting the child's needs that result from the child's disability to enable the child to be involved in and 

progress in the general curriculum; and 
(II) meeting each of the child's other educational n~eds that result from the child's disability; 

(iii) a statement of the special education and related services and supplementary aids and services to be provided 
to the child, or on behalf of the child, and a statement of the program modifications or supports for school personnel that 
will be provided for the child--

(!) to advance appropriately toward attaining the annual goals; 
(II) to be involved and progress in the general curriculum in accordance with clause (i) and to participate in 

extracurricular and other nonacademic activities; and 
(ill) to be educated and participate with other children with disabilities and nondisabled children in the activities 

described in this paragraph; · 
(iv) an explanation of the extent, if any, to which the child will not participate with nondisabled children in the 

regular class and in the activities described in clause (iii); · 
(v) (1) a statement of any individual modifications in the administration of State or districtwide assessments of 

student achievement that are needed in order for the child to participate in such assessment; and 
(H) if the IEP Team determines that the child will not participate in a particular State or districtwide assessment 

of student achievement (or part of such an assessment), a statement of--
(aa) why that assessment is not appropriate for the child; and 
(bb) how the child will be assessed; 

(vi) the projected date for the beginning of the services and modifications described in clause (iii), and the 
anticipated frequency, location, and duration of those services and modifications; 
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(vii) (I) beginning at age 14, and updated annually, a statement of the transition service needs of the child under 
the applicable components of the child's IEP that focuses on the child's courses of study (such as participation in 
advanced-placement courses or a vocational education program); 

(H) beginning at age 16 (or younger, if determined appropriate by the IEP Team), a statement of needed 
transition_services_for_the_child,_including,-when_appropriate, .. a-statement.of--the-interagency .. responsibilities··Or-any-···· 
needed I inkages; and 

(Ill) beginning at least one year before the child reaches the age of majority under State law, a statement that the 
child has been informed of his or her rights under this title [20 uses§§ 1400 et seq.], if any, that will transfer to the. 
child on reaching the age of majority under section 615(m) [20 uses§ 1415(m)]; and 

(viii) a statement of--
(I) how·the child's progress toward the annual goals described in clause (ii) will be measured; and 
(II) how the child's parents will be regularly informed (by such means as periodic report cards), at least as often 

as parents are informed of their nondisabled children's progress, of--
(aa) their child's progress toward the annual goals described in clause (ii); and 

(bb) the extent to which that progress is sufftcient to enable the child to achieve the goals by the end of the 
year. 

(B) Individualized education program team. The term "individualized education program team" or "!EP Team" 
means a group of individuals composed of--

(i) the parents of a child with a disability; 
(i i) at least one regular education teacher of such child (if the child is, or may be, participating in the regular 

education environment); 
(iii) at least one special education teacher, or where appropriate, at least one special education provider of such 

child; 
(iv) a representative of the local educational agency who--
-· (I) is qualified to provide, or supervise the provision of, specially designed instruction to meet the unique needs 

of children with disabilities; 
. (ll) is knowledgeable about tbe general curriculum; and 

(Ill) is knowledgeable about the availability of resources of the local educational agency; 
(v) an individual who can interpret the instructional implications of evaluation results, who may be a member of 

the team described in clauses (ii) tlu·ough (vi); 
(vi) at the discretion of the parent or the agency, other individuals who have knowledge or special expertise 

regarding the child, including related services personnel as appropriate; and 
(vii) whenever appropriate, the child with a disability. 

(2) Requirement that program be in effect. 
(A) In general. At the beginning of each school year, each local educational agency, State educational agency, or 

other State agency, as the case may be, shall have in effect, for each child with a disability in its jurisdiction, an 
individuulized education program, as defined in paragraph (I )(A). 

(B) Program for child aged 3 through 5. In the case of a child with a disability aged 3 through 5 (or, at the discretion 
of the State educational agency, a 2 year-old child with a disability who will. tur11 age 3 during the school year), an 
individualized family service plan that contains the material described in section 636, and that is developed in 
accordance with this section, may serve as the IEP of the child if using that plan as the IEP is--

(i) consistent with State policy; and 
(ii) agreed to by the agency and the child's parents. 

(3) Development of!EP. 
(A) In general. In developing each child's IEP, the IEP Team, subject to subparagraph (C), shall consider

(i) the strengths of the child and the concerns of the parents for enhancing the education of their child; and 
(ii) the results of the initial evaluation or most recent evaluation of the child. 

(B) Consideration of special factors. The IEP Team shail--
(i) in the case of a child whose behavior impedes his or her learning or that of others, consider, when appropriate, 

strategies, including positive behavioral interventions, strategies, and supports to address that behavior; 
(ii) in the case of a child with limited English proficiency, consider the language needs of t!1e child' as such needs 

relate to the child's IEP; 
(iii) in the case of a child who is blind or visually impaired, provide for instruction in Braille and the use of Braille 

unless the IEP Team determines, after an evaluation of the child's reading and writing skills, needs, and appropriate 
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reading and writing.media (including an evaluation of the child's future needs for instruction in Braille or the use of 
Braille), that instmction in Braille or the use of Braille is not appropriate for the child; . 

(iv) consider the communication needs of the child, and in the case of a child who is deaf or hard of hearing 
consider the child's language and communication needs, opportunities for direct communications with peers and 
professional-personnel· in· the-child's··language··and-communication-mode;-academic·-level;-and-full-·range ·of·needs;··
including opportunities for direct instruction in the child's language and communication mode; and 

(v) consider whether the child requires assistive technology devices and services. 
(C) Requirement with respect to regular education teacher. The regular education teacher of the child, as a member 

of the IEP Team, shall, to the extent appropriate, participate in the development of the IEP of the child, including the 
determination of appropriate positive behavioral interventions and strategies and the determination of supplementary 
aids and services, program modifications, and support for school personnel consistent with paragraph ( l)(A)(iii). 

(4) Review and revision ofiEP. 
(A) In general. The local educational agency shall ensure that, subject to subparagraph (B), the IEP Team--

(i) reviews the child's IEP periodically, but not less than annually to determine whether the annual goals for the 
child are being achieved; and 

(i i) revises the IEP as appropriate to address--
(!) any lack of expected progress toward the annual goals and in the general curriculum, where appropriate; 
(II) the results of any reevaluation conducted under this section; 
(Ill) information about the child provided to, or by, the parents, as described in subsection (c)(l)(B); 
(IV) the child's anticipated needs; or 
(V) other matters. 

(B) Requirement with respect to regular education teacher. The regular education teacher of the child, as a member 
of the IEP Team, shall, to the extent appropriate, participate in the review and revision of the IEP of the child. 

(5) Failure to meet transition objectives. If a participating Oagency, other than the local educational agency, fails to 
provide the transition services described in the IEP in accordance with paragraph (l)(A)(vii), the local educational 
agency shall reconvene the IEP Team to identify alternative strategies to meet the transition objectives for the child set 
out in that program. 

(6) Children with disabilities in adult prisons. 
(A) In general. The following requirements do not apply to children with disabilities who are convicted as adults 

under State law and incarcerated in adult prisons: 
(i) The requirements contained in section 612(a)(l7) [20 USeS§ 1412(a)(17)] and paragraph (I)(A)(v) of this 

subsection (relating to participation of children with disabilities in general assessments). 
(ii) The requirements of subclauses (I) and (II) of paragraph ( 1 )(A)(vii) of this subsection (relating to transition 

planning and transition services), do not apply with respect to such children whose eligibility under this part [20 uses§ 
§ I 41 I et seq.) will end, because of their age, before they will be released from prison. 

(B) Additional requirement. If a child with a disability is convicted as an adult under State law and incarcerated in 
an adult prison, the child's IEP Team may modify the child's IEP or placement notwithstanding the requirements of 
sections 612(a)(5)(A) and 614(d)(l)(A) [20 USeS§§ 1412(a)(5)(A), l414(d)(l)(A)] if the State has demonstrated a 
bona fide security or compelling penological interest that cannot otherwise be accommodated. 

HISTORY: (Aprill3, 1970, P.L. 91-230, Title VI, Part B, § 614, as added June 4, 1997, P.L. 105-17, Title I,§ 101, 
Ill Stat. 81.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Explanatory notes: 
A prior § 1414 (Act April 13, 1970, P.L. 91-230, Title VI, Part B, § 614, 84 Stat. 181; Nov. 29, 1975, P.L. 94-142, § 

S(a), 89 siat. 784; Dec. 2, 1983, P.L. 98-199, § 3(b), 97 Stat. 1358; Nov. 7, 1988, P.L. 100-630, Title I,§ !02(d), 102 
Stat. 3293; Oct. 30, 1990. P.L. 101-476, Title IX,§ 90l(b)(59)-(70), 104 Stat. 1144, 1145; Oct. 7, 1991, P.L. 102-119, 
§ § 6, 25(b), 105 Stat. 591, 607) was omitted in the general amendment of Title VI of Act Apri_l 1.3. 1970, P._L. ~l-230, 
by Act June 4, 1997, P.L. 105-17, Title I,§ 101, Ill Stat. 37. Such section provided for submiSSIOn ofapphcat1ons by 
local educational agencies or intermediate educational units. 

428 



Effective date of section: 
This section takes effect upon enactment, except for paras. (1)-(5) of subsec. (d) which take effect on July 1, 1998, 

pursuant to§ 20l(a) of Act June 4, 1997, P.L. 105-17, which appears as 20 USGS§ 1400 note. 

Other .. provisions: ________ :_. _____ --- --···----- ------·-·-·--·-- ---
Maintenance of effort. Act Oct. 21, i986, P.L. 99-506, Title X,§ 1005, 100 Stat. 1845, provides: 
"(a) General provision. Notwithstanding any other provision of the Education of the Handicapped Act, the Secretary 

and the State educational agency, in the case of section 614(a)(2)(B)(ii) of that Act [subsec. (a)(2)(B)(ii) of this section], 
shall not include expenditures made from an accrued fund reserve surplus after July 1, 1983, and prior to October 1, 
1985, which are used for services for handicapped children. 

"(b) Effective date. The amendment made by subsection (a) shall take effect with respect to fiscal years beginning 
after September 30, 1983." 
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20 uses§ 631l(b)(3J(AJ (2004) 

§ 6311. State plans 
(b) Academic standards, academic assessments, and accountability. 
· (3) Academic assessments. 

(A) In general. Each State plan shall demonstrate that the State educational agency, in consultation with local 
educational agencies, has implemented a set of high-quality, yearly student academic assessments that include, at a 
minimum, academic assessments in mathematics, reading or language arts, and science that will be used as the primary 
means of determining the yearly performance of the State and of each .local educational agency and school in the State 
in enabling all children to meet the State's challenging student academic achievement standards, except that no State 
shall be required to meet the requirements of this part [20 uses§§ 631 I et seq.] relating to science assessments until 
the beginning of the 2007-2008 school year. 

HISTORY: (April II, 1965, P.L. 89-10, Title I, Part A, Subpart 1, § 1111, as added Jan. 8, 2002, P.L. 107-110, Title 
I,§ 101, 115 Stat. 1444.) 

(As amended Nov. 5, 2002, P.L. 107-279, Title IV,§ 404(d)(l), 116 Stat. 1985.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

References in text: 
·The "Adult Education and Family Literacy Act", referred to in this section, is Title II of Act Aug. 7, 1998, P .L. I 05-

220, which appears generally as 20 uses§ § 9201 et seq. For full classification of such Act, consult USCS Tables 
volumes. 

The "Education Flexibility Partnership Act of 1999", referred to in this section, is Act April 29, 1999, P.L. 106-25, 
which appears generally as 20 USGS § § 589 I a et seq. For full classification of such Act, consult USCS Tables 
volumes. 

The "Improving America's Schools Act of 1994", referred to in this section, is Act Oct. 20, 1994, P.L. 103-382, which 
generally amended the Elementary and Secondary Education Act of 1965 (20 USeS § § 6301 et seq.). For full 
classification of such Act, consult USCS Tables volumes. 

Explanatory notes: 
A prior § 6311 (Act April II, 1965, P .L. 89-10, Title I, Part A, Subpart I, § 1111, as added Oct. 20, 1994, P .L. I 03-

382, Title I,§ 101, 108 Stat. 3523; April26, 1996, P.L. 104-134, Title 1 [Title Vll, § 703(b)(l)), 110 Stat. 1321-254; 
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May2, 1996, P.L. 104-140, § !(a), 110 Stat. 1327; Dec. 21, 2000, P.L. 106-554, § 1(a)(4), 114 Stat. 2763 (enacting 
into law§ 1603 ofTitle XVI of Division B ofH.R. 5666 (114 Stat. 2763A-328), as introduced on Dec. 15, 2000)) was 
replaced in the general revision of Title I of Act April 11, 1965, P .L. 89-10, by § I 0 I of Act Jan. 8, 2002, P .L. 107-110. 
Such section related to State plans. For similar provisions, see this section . 

. ---- .. ------------------------
Effective date of section: 

This section took effect on January 8, 2002, subject to certain exceptions, pursuant to 9 5 of Act Jan. 8, 2002, P.L. 
107-110, which appears as 20 uses§ 6301 note. 

Amendments: 
2002. Act Nov. 5, 2002, in subsec. (c)(2), substituted "section 303(b)(2) of the National Assessment of Educational 

Progress Authorization Act" for "section 4ll(b)(2) ofthe National Education Statistics Act of 1994" . 
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20 uses§ 63II(b)(7) 

UNITED STATES CODE SERVICE 
Copyright (c) 2004 Matthew Bender & Company, Inc., 

one of the LBXIS Publishing (TM) companies 
All rights reserved · 

"*"CURRENT THROUGH P.L. 108-200, APPROVED 2/13/04 ""* 
"**WITH A GAP OF 108-199 .... 

TITLE 20. EDUCATION 

CHAPTER 70. STRENGTHENING AND IMPROVEMENT OF ELEMENTARY AND SECONDARY SCHOOLS 

IMPROVING THE ACADEMIC ACHIEVEMENT OF THE DISADVANTAGED 

IMPROVING BASIC PROGRAMS OPERATED BY LOCAL EDUCATIONAL AGENCIES 

BASIC PROGRAM REQUIREMENTS 

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION 

20 uses § 6311 (b )(7) (2004) · 

§ 6311. State plans 
(b) Academic standards, academic assessments, and accountability. 

(7) Academic assessments of english language proficiency. Each State plan shall demonstrate that local educational 
agencies in the State will, beginning not later than school year 2002-2003, provide for an annual assessment of English 
proficiency (measuring students' oral language, reading, and writing skills in English) of all students with limited 
English proficiency in the schools served by the State educational agency, except that the Secretsry may provide the 
State I additional year if the State demonstrates that exceptional or uncontrollable circumstances, such as a natural 
disaster or a precipitous and unforeseen decline in the financial resources of the State, prevented full implementation of 
this paragraph by that deadline and that the State will complete implementation within the additional !-year period. 

HISTORY: (April II, 1965, P.L. 89-10, Title I, Part A, Subpart I,§ 1111, as added Jan. 8, 2002, P.L. 107-110, Title 
I,§ 101, 115 Stat. 1444.) 

(As amended Nov. 5, 2002, P.L. 107-279, Title IV,§ 404(d)(l), 116 Stat. 1985.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

References in text: 
The "Adult Education and Family Literacy Act", referred to in this section, is Title II of Act Aug. 7, 1998, P.L. 105-

220, which appears generally as 20 USCS § § 9201 et seq. For full classification of such Act, consult USCS Tables 
volumes. 

The "Education Flexibility Partnership Act of 1999", referred to in this section, is Act April 29, 1999, P.L. 106-25, 
which appears generally as 20 USCS § § 5891 a et seq. For full classification of such Act, consult USCS Tables 
volumes. ' · 

The "Improving America's Schools Act of 1994", referred to in this section, is Act Oct. 20, 1994, P.L. 103-382, which 
generally amended the Elementary and Secondary Education Act of 1965 (20 USCS § § 6301 et seq.). For full 
classification of such Act, consult USCS Tables volumes. 

Explanatory notes: . 
A prior§ 6311 (Act April 11, 1965, P.L. 89-10, Title I, Part A, Su~part 1, .§ 1111, as added Oct. 20, 1994, P.L. 103-

382, Title I,§ !01, 108 Stat. 3523; April26, 1996, P.L. 104-134, T1tle I [T1tle VII,§ 703(b)(1)], 110 Stat. 1321-254; 
May 2, 1996, P.L. 104-140, § l(a), 110 Stat. 1327; Dec. 21,2000, P.L. 106-554, § l(a)(4), 114 Stat. 2763 (enacting 

432 



into law § 1603 of Title XVI of Division B of H.R. 5666 ( l 14 Stat. 2763A-328), as introduced on Dec. 15, 2000)) was 
replaced in the general revision of Title I of Act April II, 1965, P .L. 89-10, by § 10 I of Act Jan. 8, 2002, P .L. I 07-110. 
Such section related to State plans. For similar provisions, see this section . 

. Effective date ofsection:-·--·----··-··--·-·--·" 
This section took effect on January.8, 2002, subject to certain exceptions, pursuant to § 5 of Act Jan. 8, 2002, P.L. 

107-110, which appears as 20 uses§ 6301 note. 

Amendments: 
2002. Act Nov. 5, 2002, in subsec. (c)(2), substituted "section 303(b)(2) of the National Assessment of Educational 

Progress Authorization Act" for "section 41l(b)(2) of the National Education Statistics Act of 1994". 
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20 uses§ 63ll(a)(l) 

UNITED STATES CODE SERVICE 
Copyright (c) 2004 Matthew Bender & Company, Inc., 

· one of the LEXIS Publishing (TM) companies 
All rights reserved 

***CURRENT THROUGH P.L. 108-200, APPROVED 2113/04 ••• 
••• WITH A GAP OF 108~199 ••• 

TITLE 20. EDUCATION 

CHAPTER 70. STRENGTHENING AND IMPROVEMENT OF ELEMENTARY AND SECONDARY SCHOOLS 

IMPROVING THE ACADEMIC ACHIEVEMENT OF THE DISADVANTAGED 

IMPROVING BASIC PROGRAMS OPERATED BY LOCAL EDUCATIONAL AGENCIES 

BASIC PROGRAM REQUIREMENTS 

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION 

20USCS § 63ll(a)(l) (2004) 

§ 6311. State plans 

(a} Plans required. 
(I) In general. For any State desiring to receive a grant under this part [20 USCS § § 631/ et seq.], the State 

educational agency shall submit to the Secretary a plan, developed by the State educational agency, in consultation with 
local educational agencies, teachers, principals, pupil services persmmel, administrators (including administrators of 
programs described in other parts of this title [20 uses§§ 6301 et seq.]}, other staff, and parents, that satisfies the 
requirements of this section and that is coordinated with other programs under this Act [20 USCS § § 6301 et seq.], the 
Individuals with Disabilities Education Act [20 USCS § § 1400 et seq.], the Carl D. Perkins Vocational and Technical 
Education Act of 1998 [20 USeS§ § 2301 et seq.], the Head Start Act [42 uses§§ 9831 et seq.], the Adult 
Education and Family Literacy Act, and the McKinney-Vento Homeless Assistance Act [42 uses§§ 11301 et seq.]. 

HISTORY: (April II, 1965, P.L. 89-10, Title I, Part A, Subpart 1, § 1111, as added Jan. 8, 2002, P.L. 107-110, Title 
I,§ 101, 115 Stat. 1444.} 

(As amended Nov. 5, 2002, P.L. 107-279, Title IV,§ 404(d)(l), 116 Stat. 1985.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

References in text: 
The "Adult Education and Family Literacy Act", referred to in this section, is Title II of Act Aug. 7, 1998, P.L. 105-

220, which appears generally as 20 USCS § § 9201 et seq. For full classification of such Act, consult USCS Tables 
volumes. 

The "Education Flexibility Partnership Act of 1999", referred to in this section, is Act April 29, 1999, P.L. 106-25, 
which appears generally as 20 USCS § § 589/a et seq. For full classification of such Act, consult uses Tables 
volumes. 

The "Improving America's Schools Act of 1994", referred to in this section, is Act Oct. 20, 1994, P.L. 103-382, which 
generaliy amended the Elementary and Secondary Education Act of 1965 (20 USeS§ § 6301 et seq.). For full 
classification of such Act, consult USeS Tables volumes. 

Explanatory notes: 
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A prior§ 6311 (Act April II, 1965, P.L. 89-10, Title I, Part A, Subpart I,§ III I, as added Oct. 20, 1994, P.L. 103-
382, Title I,§ 101, 108 Stat. 3523; April26, 1996, P.L. 104-134, Title I [Title VII,§ 703(b)(l)], 110 Stat. 1321-254; 
May 2, 1996, P.L. 104-140, § l(a), 110 Stat. 1327; Dec. 21, 2000, P.L. 106-554, § 1(a)(4), 114 Stat. 2763 (enacting 
into law§ 1603 ofTitle XVI of Division B ofH.R. 5666 (114 Stat. 2763A-328), as introduced on Dec. 15, 2000)) was 
rep!~~~- in the geneLatr~xision_of_TitleJ_ofAct ApriU 1,. 1965, J>.L .. 89.o10,_by .§_1 OL of ActJan .. 8,.2002,.P .L. I 07-110. 
Such section related to State plans. For similar provisions, see this section. 

Effective date of section: 
This section took effect on January 8, 2002, subject to certain exceptions, pursuant to § 5 of Act Jan. 8, 2002, P.L. 

I 07-110, which appears as 20 USCS § 6301 note. 

Amendments: 
2002. Act Nov. 5, 2002, in subsec. (c)(2), substituted "section 303(b)(2) of the National Assessment of Educational 

Progress Authorization Act" for "section 4ll(b)(2) of the National Education Statistics Act of 1994". 
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20 uses§ 63II(b)(3) 

UNITED STATES CODE SERVICE 
Copyright (c) 2004 Matthew Bender & Company, Inc., 

one of the LEXIS Publishing (TM) companies 

·······---·-·-·- . All ~i~~l!-~::s_e~ei._ _________________________ ···············-··--

*"*CURRENT THROUGH P.L. 108-200, APPROVED 2/13/04 *** 
no WITH A GAP OF 108-199 "** 

TITLE 20. EDUCATION 

CHAPTER 70. STRENGTHENING AND IMPROVEMENT OF ELEMENTARY AND SECONDARY SCHOOLS 

IMPROVING THE ACADEMIC ACHIEVEMENT OF THE DISADVANTAGED 

IMPROVING BASIC PROGRAMS OPERA TED BY LOCAL EDUCATIONAL AGENCIES 

BASIC PROGRAM REQUIREMENTS 

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION 

io uses § 631 1 (b )(3) (2004) 

§ 63 I I. State plans 
(b) Academic standards, academic assessments, and accountability. 

(3) Academic assessments. 
(A) In general. Each State plan shall demonstrate that the State educational agency, in consultation with local 

educational agencies, has implemented a set of high-quality, yearly student academic assessments that include, at a 
minimum, academic assessments in mathematics, reading or language arts, and science that will be used as the primary 
means of determining the yearly performance of the State and of each local educational agency and school in the State 
in enabling all children to meet the State's challenging student academic achievement standards, except that no State 
shall be required to meet the requirements of this part [20 USCS § § 6311 et seq.] relating to science assessments until 
the beginning of the 2007-2008 school year. 

(B) Use of assessments. Each State educational agency may incorporate the data from the assessments under this 
paragraph into a State-developed longitudinal data system that links student test scores, length of enrollment, and 
graduation records over time. 

(C) Requirements. Such assessments shall-
(i) be the same academic assessments used to measure the achievement of all children; 

(ii) be aligned with the State's challenging academic content and siudent academic achievement standards, and 
provide coherent information about student attainment of such standards; 

(iii) be used for purposes for which such assessments are valid and reliable, and be consistent with relevant, 
nationally recognized professional and tec11nical standards; 

(iv) be used only if the State educational agency provides to the Secretary evidence from the test publisher or other 
relevant sources that the assessments used are of adequate technical quality for each purpose required under this Act [20 
USCS § § 6301 et seq.} and are consistent with the requirements of this section, and such evidence is made public by 
the Secretary upon request; · 

(v) (I) except as otherwise provided for grades 3 through 8 under clause vii, measure the proficiency of students 
in, at a minimum, mathematics and reading or language arts, and be administered not less than once during-

(aa) grades 3 through 5; 
· (bb) grades 6 through 9; and 

(cc) grades 10 through 12; . . . 
(II) beginning not later than school year 2007-2008, measure the proficiency of all students m sc1ence and be 

administered not less than one time during-- · 
(aa) grades 3 through 5; 
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(bb) grndes 6 through 9; and 
(cc) grades I 0 through 12; 

(vi) involve multiple up-to-date measures of student academic achievement, including measures that assess higher
order thinking skills and understanding; 
______ (yii) beginning_n_ot_laterJhan_school year 2005.,200.6,_nwasure_the_achiev_c:m~l1Lof_st~td~I11S~gltinolJbe_challenging 
State academic content and student academic achievement standards in each of grades 3 through 8 in, at a minimum, 
mathematics, and reading or language a11s, except that the Secretary may provide the State 1 additional year if the State . 
demonstrates that exceptional or uncontrollable circumstances, such as a natural disaster or a precipitous and unforeseen 
decline in the financial resources of the State, prevented full implementation of the academic assessments by that 
deadline and that the State will complete implementation within the additional !-year period; 

(viii) at the discretion of the State, measure the proficiency of students in academic subjects not described in 
clauses (v), (vi), (vii) in which the State has adopted challenging academic content and academic achievement 
standards; 

(ix) provide for--
(!) the participation in such assessments of all students; 

(11) the reasonable adaptations and accorrunodations for students with disabilities (as defmed under section 
602(3) of the Individuals with Disabilities Education Act [20 USCS § 1401(3)]) necessary to measure the academic 
achievement of such students relative to State academic content and State student academic achievement standards; and 

(III) the inclusion of limited English proficient students, who shall be assessed in a valid and reliable manner and 
provide.d reasonable accorrunodations on assessments administered to such students under this paragraph, including, to 
the extent practicable, assessments in the language and form most likely to yield accurate data on what such students 
know and can do in academic content areas, until such students have achieved English language proficiency as 
determined under paragraph (7); 

{x) notwithstanding subclause (III), the academic assessment (using iests written in English) of reading or 
language arts of any student who· has attended school in the United States (not including Puerto Rico) for three or more 
consecutive school years, except that if the local educational agency determines, on a case-by-case individual basis, that 
academic assessments in another language or form would likely yield more accurate and reliable information on what 
such student knows and can do, the local educational agency may make a determination to assess such student in the 
appropriate· language other than English for a period that does not exceed two additional consecutive years, provided 
that such student has not yet reached a level of English language proficiency sufficient to yield valid and reliable 
information on what such student knows and can do on tests (written in English) of reading or language arts; 

(xi) include students wlio have attended schools in a local educational agency for a full academic year but have not 
attended a single school for a full academic year, except that the performance of students who have attended more than 
I school in the local educational agency in any academic year shall be used only in determining the progress of the local 
educational agency; 

(xii) produce individLml student interpretive, descriptive, and diagnostic reports, consistent with clause (iii) that 
allow parents, teachers, and principals to understand and address the specific academic needs of students, and include 
information regarding achievement on academic assessments aligned with State academic achievement standards, and 
that are provided to parents, teachers, ·and principals, as soon as is practicably possible after the assessment is given, in 
an understandable and uniform format, and to the extent practicable, in a language that parents can understand; 

(xiii) enable results to be disaggregated within each State, local educational agency, and school by gender, by each 
major racial and ethnic group, by English proficiency status, by migrant status, by students with disabilities as compared 
to nondisabled students, and by economically disadvantaged students as compared to students who are· not economically 
disadvantaged, except that, in the case of a local educational agency or a school, such disaggregation shall not be 
required in a case in which the number of students in a category is insufficient to yield statistically reliable information 
or the results would reveal personally identifiable information about an individual student; 

(xiv) be consistent with widely accepted professional testing standards, objectively measure academic 
achievement, lmowledge, and skills, and be tests that do not evaluate or assess personal or family beliefs and attitudes, 
or publicly disclose personally identifiable information; and 

(xv) enable itemized score analyses to be produced and reported, consistent with clause (iii), to local educational 
agencies and schools, so that parents, teachers, principals, and administrators can interpret and address the specific 
academic needs of students as indicated by the students' achievement on assessment items. 

(D) Defen·al. A State may defer the conm1encement, or suspend the administration, but not cease the development, 
of the assessments described in this paragraph, that were not required prior to the date of enactment of the No Child Left 
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Behind Act of2001 [enacted Jan. 8, 2002}, for I year for each year for which the amount appropriated for grants under 
section 6113(a)(2) (20 uses§ 730/b(a)(2)} is less than--

(i) $ 370,000,000 for fiscal year 2002; 
(ii) $ 380,000,000 for fiscal year 2003; 

-----(iii)n9o;ooo;oooraYfiscai}iew~2ool!;iind ________ -------· ------------------------------· 

(iv) $ 400,000,000 for fiscal years 2005 through 2007: 

HISTORY: (April 11, 1965, P.L. 89-10, Title I, Part A, Subpart 1, § 1111, as added Jan. 8, 2002, P.L. I 07-110, Title 
1, § · 101, 115 Stat. 1444.) 

(As amended Nov. 5, 2002, P.L. 107-279, Title IV,§ 404(d)(l), 116 Stat. 1985.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

References in text: 
The "Adult Education and Family Literacy Act", referred to in this section, is Title II of Act Aug. 7, 1998, P.L. 105-

220, which appears generally as 20 Uses§§ 9201 et seq. For full classification of such Act, consult USeS Tables 
volumes. 

The "Education Flexibility Partnership Act of 1999", referred to in this section, is Act April 29, 1999, P.L. 106-25, 
which appears generally as 20 USeS§§ 589Ja et seq. For full classification of such Act, consult USeS Tables 
volumes. · 

The "Improving America's Schools Act of 1994", referred to in this section, is Act Oct. 20, 1994, P.L. 103-382, which 
·generally amended the Elementary and Secondary Education Act of 1965 (20 USeS § § 6301 et seq.). For full 
classification of such Act, consult USeS Tables volumes. 

Explanatory notes: 
A prior § 63 11 (Act April 11, 1965, P.L. 89-10, Title I, Part A, Subpart 1, § !Ill, as added Oct. 20, 1994, P .L. I 03-

382, Title I, § !OJ, 108 Stat. 3523; April 26, 1996, P.L. i04-134, Title I [Title VII, § 703(b)(J)], 110 Stat. 1321-254; 
May 2, 1996, P.L. 104-140, § l(a), 110 Stat. 1327; Dec. 21, 2000, P.L. 106-554, § l(a)(4), 114 Stat. 2763 {enacting 
into law§ 1603 of Title XVI of Division B ofH.R. 5666 (114 Stat. 2763A-328), as introduced on Dec. 15, 2000)) was 
replaced in the general revision of Title I of Act April!!, 1965, P.L. 89-10, by§ 101 of Act Jan. 8, 2002, P.L. 107-110. 
Such section related to State plans. For similar provisions, see this section. 

Effective date of section: 
This section took effect on January 8, 2002, subject to certain exceptions, pursuant to § 5 of Act Jan. 8, 2002,"P.L. 

107-110, which appears as 20 uses§ 6301 note. 

Amendments: 
2002. Act Nov. 5, 2002, in subsec. (c)(2), substituted "section 303(b)(2) of the National Assessment of Educational 

Progress Authorization Act" for "section 4ll(b)(2) of the National Education Statistics Act of 1994". 
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20 uses § 6575 

UNITED STATES CODE SERVICE 
Copyright (c) 2004 Matthew Bender & Company, Inc., 

one of the LEXIS Publishing (TM) companies 
-----·-··_.:_ __________ All rights.reserved •. "'------------ ____________ --~ 

***CURRENT THROUGH P.L. 108-200, APPROVED 2/13/04 *** 
uo WITH A GAP OF 108-199 ••• 

TITLE 20. EDUCATION 

CHAPTER 70. STRENGTHENING AND IMPROVEMENT OF ELEMENTARY AND SECONDARY SCHOOLS 

IMPROVING THE ACADEMIC ACHIEVEMENT OF THE DISADVANTAGED 

GENERAL PROVISIONS 

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION 

20 uses § 6575 (2004) 

§ 6575. Prohibition against Federal mandates, direction, or control 

Nothing in this title [20 uses§§ 6301 et seq.] shall be construed to authorize an officer or employee of the Federal 
Government to mandate, direci, or control a State, local educational agency, or school's specific instructional content, 
academic achievement standards and assessments, curriculum, or program of instruction. 

HISTORY: (April 11, 1965, P.L. 89-10, Title I, Part I,§ 1905, as added Jan. 8, 2002, P.L. 107-110, Title I,§ 101, 
115 Stat.l619.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Effective date of section: 
This section took effect on January 8, 2002, subject to certain exceptions, pursuant to § 5 of Act Jan. 8, 2002, P.L. 

107-110, which appears as 20 uses§ 6301 note. 
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20 uses§ 7371 

UNlTED STATES CODE SERVJCE 
Copyright (c) 2004 Matthew Bender & Company, Inc., 

one of the LEXIS Publishing (TM) companies 

___ . _ .. . ..... -~llri£1l_!~!~~rve_d _________ · __ ---·----· ____ _ 

••• CURRENT THROUGH P.L. 108-200, APPROVED 2/13/04 ••• 
••• WITH A GAP OF 108-199 ••• 

TITLE 20. EDUCATION 

CHAPTER 70. STRENGTHENING AND IMPROVEMENT OF ELEMENTARY AND SECONDARY SCHOOLS 

FLEXIBILITY AND ACCOUNT ABILITY 

GENERAL PROVISIONS 

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION 

20 uses§ 7371 (2004) 

§ 7371. Prohibition against Federal mandates, direction, or control 

Nothing in this title [20 uses§§ 7301 et seq.] shall be construed to authorize an officer or employee of the Federal 
Government to mandate, direct, or control a State, local educational agency, or school's specific instructional content, 
academic achievement standards and assessments, curriculum, or program of instruction, as a condition of eligibility to 
receive funds under this Act [20 USeS§§ 6301 et seq.]. 

HISTORY: (April II, 1965, P.L. 89-10, Title Vl, Part C, § 6301, as added Jan. 8, 2002, P.L.l07-110, Title VI,§ 
601,115 Stat. 1897.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Explanatory notes: 
A prior§ 7371 (Act April 11, 1965, P.L. 89-10, Title VI,§ 6401, as added Oct. 20, 1994, P.L. 103-382, Title I,§ 

I 01, I 08 Stat. 3 712), relating to innovative education program strategies, was replaced in the general revision of Title 
VI of Act April 11, 1965, P.L. 89-10, by§ 601 of Act Jan. 8, 2002, P.L. 107-110. Such section related to maintenance 
of effort, and the use of Federal funds only as a supplement. For similar provisions, see 20 USeS§§ 7217, 7217c. 

A prior§ 6301 of Title VI of Act April II, 1965, P.L. 89-10, appeared as 20 USeS§ 7351 prior to the general 
revision of Title VI of such Act by Act Jan. 8, 2002, P .L. I 07-110. 

Effective date of section: 
This section took effect on January 8, 2002, subject to certain exceptions, pursuant to § 5 of Act Jan. 8, 2002, P.L. 

I 07-110, which appears as 20 USeS§ 6301 note. 
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34 CFR 300.110 

LEXIS PUBLISHING'S CODE OF FEDERAL REGULATIONS 
Copyright (c) 2004, LEXIS Publishing 

*"''THIS SECTION IS CURRENT THROUGH THE FEBRUARY 19,2004 ISSUE OF"** 
-- .. ··---------·~-"'-THE-FEDERAL-REGISTER-•••----------

TITLE 34-- EDUCATION 
SUBTITLE B --REGULATIONS OF THE OFFICES OF THE DEPARTMENT OF EDUCATION 

CHAPTER III- OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES, DEPARTMENT OF 
EDUCATION 

PART 300 - ASSISTANCE TO STATES FOR THE EDUCATION OF CHILDREN WITH DISABILITIES 
SUBPART B -- STATE AND LOCAL ELIGIBILITY 

STATE ELIGIBILITY- GENERAL 

34 CFR 300.110 

§ 300.110 Condition of assistance. 

(a) A State is eligible for assistance under Part B of the Act for a fiscal year if the State demonstrates to the 
satisfaction of the Secretary that the State has in effect policies and procedures to ensure that it meets the conditions in § 
§ 300.121 --300.156. 

(b) To meet the requirement of paragraph (a) of this section, the State must have on file with the Secretary--

(I) The information specified in § § 300.121 -- 300.156 that the State uses to implement the requirements of this 
part; and 

(2) Copies of all applicable State statutes, regulations, and other State documents that show the basis of that 
information. 

HISTORY: [57 FR 44798, Sept. 29, !992, as amended at 58 FR 13528, Mar. 11, 1993; 64 FR 12406, 12425, Mar. 12, 
1999] 

AUTHORITY: (20 U.S.C. 1412(a)) 

NOTES: (PUBLISHER'S NOTE: 64 FR./2406, 12425, Mar. 12, 1999, revised Part 300, effective May II, 1999. 
"However, compliance with these regulations will not be required until the date the State receives FY 1999 funding 
(expected to be available for obligation to States on July I, 1999) under the program or October I, 1999, whichever is 
earlier." Furthermore, affected parties do not have to comply with the information collection requirements contained in 
this section, which will not become effective until the Office of Management and Budget approves them. A document 
will be pub! ished in the Federal Register once approval has been obtained. For the convenience of the user, the 
superceded text is as follows: 
"In order to receive funds under Part B of the Aci for any fiscal year, a State must submit a State plan to the Secretary 
through its SEA, which plan shall be effective for a period of 3 fiscal years. 
(Approved by the Office of Management and Budget under control number 1820-0030) 
(20 u.s. c. 123/g, 1412, 1413)''] 
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34 CFR300.138 

LEXIS PUBLISHING'S CODE OF FEDERAL REGULATIONS 
Copyright (c) 2004, LEXIS Publishing 

+++THIS SECTION IS CURRI!Nr-l"'HRbUGWfHE-FEBRUARY 19, 2004 ISSUE OF-n• 
•u THE FEDERAL REGISTER •u 

TITLE 34-- EDUCATION 
SUBTITLE B --REGULATIONS OF THE OFFICES OF THE DEPARTMENT OF EDUCATION 

CHAPTER III-- OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES, DEPARTMENT OF 
EDUCATION 

PART 300-- ASSISTANCE TO STATES FOR THE EDUCATION OF CHILDREN WITH DISABILITIES 
SUBPART B --STATE AND LOCAL ELIGIBILITY 
STATE ELIGIBILITY-- SPECIFIC CONDffiONS 

34 CFR 300.138 

§ 300.138 Participation in assessments. 

The State must'ha ve on file with the Secretary information to demonstrate that --

(a) Children with disabilities are included in general State and district-wide assessment programs, with appropriate 
accommodations and modifications in admipistration, if necessary; 

(b) As appropriate, the State or LEA-

(I) Develops guidelines for the participation of children with disabilities in alternate assessments for those children 
who cannot participate in State and district-wide assessment programs; 

(2) Develops alternate assessments in accordance with paragraph (b)(l) of this section; and 

(3) Beginning not later than, July 1, 2000, conducts the alternate assessments described in paragraph (b)(2) of this 
section. 

HISTORY: [57 FR 44798, Sept. 29, 1992, as amended at 58 FR 13528, Mar. 11, 1993; 64 FR 12406, 12429, Mar. 12, 
1999) 

AUTHORITY: (20 U.S.C. /4/2(a)(17)(A)) 

NOTES: [EFFECTIVE DATE NOTE: 64 FR 12406. 12429, Mar. 12, 1999, revised Part 300, effective May 11, 1999. 
"However, compliance with these regulations will not be required until the date the State receives FY 1999 funding 
(expected to be available for obligation to States on July 1, 1999) under tbe program or October 1, 1999, whichever is 
earlier."] 
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34 CPR 200.2(a) 

LEXIS PUBLISHING'S CODE OF FEDERAL REGULATIONS 
Copyright Cl 2004, LEXIS Publishing 

ou THIS SECTION IS CURRENT THROUGH THE FEBRUARY 19,2004 ISSUE OF "'*• 
----· ·-"-""'-1'HEFEDERAL·REGIS1'ER-o•.---····-------·-·· · · · -- · -····-

TITLE 34-- EDUCATION 
SUBTITLE B --REGULATIONS OF THE OFFICES OF THE DEPARTMENT OF EDUCATION 

CHAPTER II- OFFICE OF ELEMENTARY AND SECONDARY EDUCATION, DEPARTMENT OF 
EDUCATION 

PART 200 c- TITLE I -- IMPROVING THE ACADEMIC ACHIEVEMENT OF THE DISADVANTAGED 
SUBPART A - IMPROVING BASIC PROGRAMS OPERA TED BY LOCAL EDUCATIONAL AGENCIES 

STANDARDS AND ASSESSMENTS 

34 CFR 200.2(a) 

§ 200.2 State responsibilities for assessment. 

(a)( I) Each State, in consultation with its LEAs, must implement a system of high-quality, yearly student academic 
assessments thai includes, at a minimum, academic assessments in mathematics, reading/language arts and, beginning in 
the 2007-08 school year, science. 

(2)(i) The Stale may also measure the achievement of students in other academic subjects in which the State has 
adopted challenging academic content and student academic achievement standards. 

(ii) !fa State has developed assessments in other subjects for all students, the State must include students 
participating under subpart A of this part in those assessments. 

(b) The assessment system required under this section must meet the following requirements: 

(I) Be the same assessment system used to measure the achievement of all students in accordance with § 200.3 or 
§ 200.4. 

(2) Be designed to be valid and accessible for use by the widest possible range of students, including students with 
disabilities and students with limited English proficiency. 

(3)(i} Be aligned wiib the State's challenging academic content and student academic achievement standards; and 

(ii) Provide coherent information about student attainment of those standards. 

(4)(i) Be valid and reliable for the purposes for which the assessment system is used; and 

(ii) Be consistent with relevant, nationally recognized professional and technical standards. 

(5) Be supported by evidence (which the Secretary will provide, upon request, consistent with applicable federal 
laws governing the disclosure of information) from test publishers or other relevant sources that the assessment system 
is --

(i) Of adequate technical quality for each purpose required under the Act; and 

(ii) Consistent with the requirements of this section. 

(6) Be administered in accordance with the timeline in§ 200.5. 

(7) Involve multiple up~to-date measures of student academic achievement, including measures tbat assess higher
order thinking skills and understanding of challenging content. 

(8) Objectively measure academic achievement, knowledge, and skills without evaluating or assessing personal or 
family beliefs and attitudes, except that this provision does not preclude the use of items--

(i) Such as constructed-response, short answer, or essay questions; or 

443 



(ii) That require a student to analyze a passage of text or to express opinions. 

· (9) Provide for patiicipation in the assessment system of all students in the grades being assessed consistent with § 

HiST6RY:[54 FR 21756, Mayi9,T98'}i 66F'if34soo.348oi. July 3, 1995; 67 FR .45038, 45o40.iuly s, 2002] 

AUTHORITY: (20 U.S. C. 6311(b)(3)) 

NOTES: [EFFECTIVE DATE NOTE: 67 FR 45038, 45040, July 5, 2002, revised this section, effective Aug. 5, 2002.] 

NOTES APPLICABLE TO ENTIRE SUBPART: 
[PUBLISHER'S NOTE: 67 FR 71710, 71720, Dec. 2, 2002, transferred § § 200.30 through 200.69 to Subpart A, 
effective Jan. 2, 2003.] 
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103rd Congress • Second Session 
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COPR. ©WEST 1994 No Claim to Orlg. U.S. Govt. Works 
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For Legislative History of Act, see LH database or Report for 

this Public Law In U.S.C.C. & A.N. Legislative History section. 

· PL 103-382 (HR 6) 

October 20, 1994 

IMPROVING AMERICA'S SCHOOLS ACT OF 1994 

"PART A--IMPROVING BASIC PROGRAMS OPERATED BY LOCAL EDUCATIONAL 
AGENCIES 

"Subpart 1--Basic Program Requirements 

<< 20 USCA § 6311 >> 

''SEC. 1111. STATE PLANS. 

"(a) PLANS REQUIRED.--
"(1) IN GENERAL.--Any State desiring to receive a grant under this part shall submit to 
the Secretary a plan, developed in consultation with local educational agencies, teachers, 
pupil services personnel, administrators, other staff, and ·parents, that satisfies the 
requirements of this section and that is coordinated with other programs under this Act, 
the Goals 2000: Educate America Act, and other Acts, as appropriate, consistent with 
section 14306. 
"(2) CONSOUDATION PLAN.--A State plan submitted under paragraph (1) may be 
submitted as part of a consolidation plan under section 14302. 
"(b) STANDARDS AND ASSESSMENTS.·-
"(!) CHALLENGING STANDARDS.--(A) Each State plan shall demonstrate that the State 
has developed or adopted challenging content standards and challenging student 
performance standards that will be used by the State, Its local educational agencies, and 
its schools to carry out this part, except that a State shall not be required to submit such 
standards to the Secretary. · 
"(B) If a State has State content standards or State student performance standards 
developed under title III of the Goals 2000: Educate America Act and an aligned set of 
assessments for all students developed under such title, or, If not developed under such 
title, adopted under another process, the State shall use such standards and 
assessments, modified, If necessary, to conform with the requirements of subparagraphs 
(A) and (D) of this paragraph, and paragraphs (2) and (3). 
"(C) If a State has not adopted State content standards and State student performance 
standards for all students, the State plan shall include a strategy and schedule for 
developing State content standards and State student performance standards for 
elementary and secondary school children served under this part in subjects as 
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determined by the State, but Including at least mathematics and reading or language arts 
. by the end of the one-year period described In paragraph (6), which standards shall 
include the same knowledge, skills, and levels of performance expected of all children. 
"(D) Standards under this paragraph shall Include--
"( I) challenging content standards In academic subjects that--

·- "(I) specify what children-are expected to know·and-be-abJe·to·do;·---- ---- ---- · 
"(II) contain coherent and rigorous content; and 
"(III) encourage the teaching of advanced skills; 
"(il) challenging student performance standards that-
"(I) are aligned with the State's content standards; 
"(II) describe two levels of high performance, proficient and advanced, that determine 
how well children are mastering the materia/In the State content standards; and 
"(III) describe a third level of performance, partially proficient, to provide complete 
Information about the progress of the lower performing children toward achieving to the 
proficient and advanced levels of performance. 
"(E) For the subjects In which students will be served under this part, but for which a 
State Is not required by subparagraphs (A), (B), and (C) to develop, and has not 
otherwise developed such standards, the State plan shall describe a strategy for ensuring 
that such students are taught the same knowledge and skills and held to the same 

. expectations as are all children. 
"(2) YEARLY PROGRESS.--
"(A) Each State plan shall demonstrate, based on assessments described under 
paragraph (3), what constitutes adequate yearly progress of--
"(1) any school served under this part toward enabling chlldren to meet the State's 
student performance standards; and 
"(II) any local educational agency that received funds under this part toward enabling 
children in schools receiving assistance under this part to meet the State's student 
performance standards. 
"(B) Adequate yearly progress shall be defined In a manner--
"(/) that Is consistent with guidelines established by the Secretary that result In 
continuous and substantial yearly Improvement of each local educational agency and 
school sufficient to achieve the goal of all children served under this part meeting the 
State's proficient and advanced levels of performance, particularly economically 
disadvantaged and limited English proficient children; and 
"(II) that !Inks progress primarily to performan_ce on the assessments carried out under 
this section while permitting progress to be established In part through the use of other 
measures. 
"(3) ASSESSMENTS.--Each State plan shall demonstrate that the State has developed or 
adopted a set of high-quality, yearly student assessments, Including assessments in. at 
least mathematics and reading or language arts, that will be used as the primary means 
of determining the yearly performance of each local educational agency and school 
served under this part In enabling all children served under this part to meet the State's 
student performance standards. Such as_sessments shali--
"(A) be the same assessments used to measure the performance of all children, If the 
State measures the performance of all children; 
"(B) be aligned with the State's challenging content and student performance standards 
and provide coherent Information about student attainment of such standards; 
"(C) be used for purposes for which such assessments are valid and reliable, and be 
consistent with relevant, nationally recognized professional and technical standards for 
such assessments; 
"(D) measure the proficiency of students In the academic subjects In which a State has 
adopted challenging content and _student performance standards and be administered at 
some time during--
"( I) grades 3 through 5; 
"(II) grades 6 through 9; and 
" (ill) grades 10 through 12; 
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"(E) Involve multiple up-to-date measures of student performance, including measures 
that assess higher order thinking skills and understanding; 
"(F) provide for--
"(i) the participation In such assessments of all students; 
"(il) the reasonable adaptations and accommodations for students with diverse learning 
n_~~ds, nec_e~?i3_ry_t() ~_e_13~ur~_ the a~hlevemeiJ_t_ of ~I,JCh_ st~:~_~~_!lts _r:_~_c;_t~'{_e to _S~_!~~ontent 
standards; and · 
"(Ill) the Inclusion of limited English proficient students who shall be assessed, to -the 
extent practicable, In the language and form most likely to yield accurate and reliable 
Information on what such students know and can do, to determine such students' 
mastery of skills In subjects other than English; 
"(G) Include students who have attended schools In a local educational agency for a full 
academic year but have not attended a single school for a full academic year, however 
the performance of students who have attended more than one school In the local 
educational agency In any academic year shall be used only In determining the progress 
of the local educational agency; 
"(H) provide individual student interpretive and descriptive reports, which shall Include 
scores, or other Information on the attainment of student performance standards; and 
"(I) enable results to be dlsaggregated within each State, local educational agency, and 
school by gender, by each major racial and ethnic group, by English proficiency status, by 
migrant status, by students with disabilities as compared to nondlsabled students, and by 
economically disadvantaged students as compared to students who are not economically 
disadvantaged. 
"( 4) SPECIAL RULE.--Assessment measures that do not meet the requirements of 
paragraph (3)(C) may be Included as one of the multiple measures, If a State Includes In 
the State plan information regarding the State's efforts to validate such measures. 
"(5) LANGUAGE ASSESSMENTS.--Each State plan shall Identify the languages other than 
English that are present In the participating student population and Indicate the 
languages for which yearly student assessments are not available and are needed. The 
State shall make every effort to develop. such assessments and may request assistance 
from the Secretary If linguistically accessible assessment measures are needed. Upon 
request, the Secretary shall assist with the Identification of appropriate assessment 
measures In the needed languages through the Office of Bilingual Education and Minority 
Languages Affairs. 
"(6) STANDARD AND ASSESSMENT DEVELOPMENT.--(A) A State that does not have 
challenging State content standards and challenging State student performance 
standards, in at least mathematics and reading or language arts, shall develop such 
standards within one year of receiving funds under this part after the first fiscal year for 
which such State receives such funds after the date of enactment of the Improving 
America's Schools Act of 1994. 
"(B) A State that does not have assessments that meet the requirements of paragraph 
(3) In at least mathematics and reading or language arts shall develop and test such 
assessments within four years (one year of which shall be used for field testing such 
assessment), of receiving funds under this part after the first fiscal year for which such 
State receives such funds after the date of enactment of the Improving America's Schools 
Act of 1994 and shall develop benchmarks of progress toward the development of such 
assessments that meet the requirements of paragraph (3), Including periodic updates. 
"(C) The Secretary may extend for one additional year the time for testing new 
assessments under subparagraph (B) upon the request of the State and the submission 
of a strategy to correct problems identified In the field testing of such new assessments. 
"(D) If, after the one-year period described In subparagraph (A), a State does not have 
challenging State content and challenging student performance standards In at least 
mathematics and reading or language arts, a State shall adopt a set of standards In these 
subjects such as the standards and assessments contained in other State plans the 
Secretary has approved. 
"(E) If, after the four-year period described In subparagraph (B), a State does not have 
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assessments, In at least mathematics and reading or language arts, that meet the 
requirement of paragraph (3), and Is denied an extension under subparagraph (C), a 
State shall adopt an assessment that meets the requirement of paragraph (3) such as· 
one contained In other State plans the Secretary has approved. 
"(7) TRANSITIONAL ASSESSMENTS.··(A) If a State does not have assessments-that meet 
the requirements of paragraph-(-3) and-proposes-to-develop-such-assessments ·under 
paragraph (6)(B), the State may propose to use a transitional set of yearly statewide 
assessments that will assess the performance of complex skills and challenging subject 
matter. 
"(B) For any year in which a State uses transitional assessments, the State shall devise a 
procedure for Identifying local educational agencies under paragraphs (3) and (7) of 
section 1116(d), and schools under paragraphs (1) and (7) of section 1116(c), that rely 
on accurate Information about the academic progress of each such local educational 
agency and school. 
"(8) REQUIREMENT.--Each State plan shall descrlbe--
"(A) how the State educational agency w111 help each local educational agency and school 
affected by the State plan develop the capacity to comply with each of the requirements 
of sections 1112(c)(1)(D), 1114(b), and 1115(c) that Is applicable to such agency or 
school; and 
"(B) such other factors the State deems appropriate (which may Include opportunity-to
learn standards or strategies developed under the Goals 2000: Educate America Act) to 
provide students an opportunity to achieve the knowledge and skills described In the 
challenging content standards adopted by the State. · 
"(c) OTHER PROVISIONS TO SUPPORT TEACHING AND LEARNING.··Each State plan shall 
contain assurances that--
"(l)(A) the State educational agency will Implement a system of school support teams 
under section 1117(c), Including provision of necessary professional development for 
those teams; 
"(B) the State educational agency will work with other agencies, Including educational 
service agencies or other local consortia, and Institutions to provide technical assistance 
to local educational agencies and schools to carry out the State educational agency's · 
responsibilities under this part, Including technical assistance In providing professional 
development under section 1119 and technical assistance under section 1117; and 
"(C)(I) where educational service agencies exist, the State educational agency will 
consider providing professional development and technical assistance through such 
agencies; and 
"(II) where educational service agencies do not exist, the State educational agency will 
consider providing professional development and technical assistance through other 
cooperative agreements such as through a consortium of local educational agencies; 
"(2) the State educational agency will notify local educational agencies and the public of 
the standards and assessments developed under this section, and of the authority to 
operate schoolwlde programs, and will fulfill the· State educational agency's 
responsibilities regarding local educational agency Improvement and school Improvement 
under section 1116, Including such corrective actions as are necessary; · 
"(3) the State educational agency will provide the least restrictive and burdensome 
regulations for local educational agencies and Individual schools participating In a 
program assisted under this part; · 
"(4) the State educational agency will encourage the use of funds from other Federal, 
State, and local sources for schoolwlde reform In schoolwide programs under section 
1114; . 
"(5) the Committee of Practitioners established under section 1603(b) will be 
substantially Involved In the development of the plan and will continue to be Involved In 
monitoring the plan's Implementation by the State; and 
"(6) the State will coordinate activities funded under this part with school- to-work, 
vocational education, cooperative education and mentoring programs, and apprenticeship 
programs Involving business, labor, and Industry, as appropriate. 
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"(d) PEER REVIEW AND SECRETARIAL APPROVAL.-
"(1) IN GENERAL--The Secretary shaii--
"(A) establish a peer review process to assist In the review and recommendations for 
revision of State plans; 
"(B) appoint Individuals to the peer review process who are representative of State 
educational agencies, local educational agencies, teachers, and parents; 
"(C) following <in lnltlal-pee-r-review;approvea·stiite plan-theS.ecretaryceterrriliies ·
meets the requirements of subsections (a), (b), and (c); 
"(D) If the Secretary determines that the State plan does not meet the requirements of 
subsection (a), (b), or (c), Immediately notify the State of such determination and the . 
reasons for such determination; 
"(E) not decline to approve a State's plan before--
"(1) offering the State an opportunity to revise Its plan; 
"(il) providing technical assistance In order to assist the State to meet the requirements 
under subsections (a), (b), and (c); and 
"(Ill) providing a hearing; and 
"(F) have the authority to disapprove a State plan for not meeting the requirements of 
this part, but shall not have the authority to require a State, as a condition of approval of 
the State plan, to include in, or delete from, such plan one or more specific elements of 
the State's content standards or to use specific assessment Instruments or Items. 
"(2) WITHHOLDING.--The Secretary may withhold funds for State administration and 
activities under section 1117 until the Secretary determines that the State plan meets the 
requirements of this section. 
"(e) DURATION OF THE PLAN.--
"( 1) IN GENERAL.--Each State plan shaii--
"(A) remain In effect for the duration of the State's participation under this part; and 
"(B) be periodically reviewed and revised by the State, as necessary, to reflect changes In 
the State's strategies and programs under this part. 
"(2) ADDmONAL INFORMATION.--If the State makes significant changes In Its plan, such 
as the adoption of new State content standards and State student performance 
standards, new assessments, or a new definition of adequate progress, the State shall 
submit such Information to the Secretary. 
"(f) LIMITATION ON CONDmONS.--Nothlng In this part shall be construed to authorize 
an officer or employee of the Federal Government to mandate, direct, or control a State, 
local educational agency, or school's specific Instructional content or student performance 
standards and assessments, opportunity-to-learn standards or strategies, curriculum, or 
program of instruction, as a condition of eligibility to receive funds under this part. 
"(g) PROHIBITION.--Nothing In this Act shall be construed to require any State 
educational agency, local educational agency, or school, to implement opportunity-to
learn standards or strategies developed by such State under the Goals 2000: Educate 
America Act. 
"(h) SPECIAL RULE.--If the aggregate State expenditure by a State educational agency 
for the operation of elementary and secondary education programs in the State is less 
than such agency's aggregate Federal expenditure for the State operation of all Federal 
elementary and secondary education programs, then the State plan shall Include 
assurances and specific provisions that such State will provide State expenditures for the 
operation of elementary and secondary education programs equal to or exceeding the 
level of Federal expenditures for such operation by October 1, 1998. · 
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