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ITEM 4

REQUEST FOR RECONSIDERATION
Statement of Decision Adopted July 28, 2006

Code of Civil Procedure Sections 1281.1, 1299, 1299.2,
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9

As Added by Statutes 2000, Chapter 906
Binding Arbitration (01-TC-07)
Commission Chairperson, Requestor

Executive Summary

Thisisarequest for reconsideration made by the Commission Chairperson to reconsider
the Commission’ s statement of decision adopted on July 28, 2006, on the Binding
Arbitration test claim pursuant to Government Code section 17559 and section 1188.4 of
the Commission’ s regulations.

Background

The Binding Arbitration legislation, in the context of |abor relations between local agencies
and their law enforcement officers and firefighters, provides that, where an impassein
negotiations has been declared, and if the employee organization so requests, the parties
would be subject to binding arbitration.

On July 28, 2006, the Commission adopted a statement of decision denying the test claim
for the activities related to local government participation in binding arbitration, pursuant to
Code of Civil Procedure sections 1281.1, and 1299 through 1299.9. The Commission
concluded the following:

[T]he Commission finds that the test claim legislation does not constitute a
new program or higher level of service. Thetest claim legidlation requires
the local agency to engage in a binding arbitration process that may result in
increased costs associated with employee compensation or benefits. The
cases have consistently held that additional costs alone, in absence of some
increase in the actual level or quality of governmental services provided to
the public, do not constitute an “enhanced service to the public” and
therefore do not impose a new program or higher level of service on local
governments within the meaning of article X111 B, section 6 of the
California Constitution. Since strikes by law enforcement officers and fire
services personnel are prohibited by law, no successful argument can be
made that the test claim legidlation affects law enforcement or firefighting
service to the public.



At the hearing, however, claimant modified the test claim significantly by withdrawing its
request for reimbursement for litigation, employee compensation and compensation
enhancement costs. Testimony was also provided at the hearing that, regardless of the
legality of strikes by public safety personnel, strikes do still occur in the less obvious form
of “blue flu” or via other methods.

The statement of decision was mailed to the claimant, interested parties, and affected state
agencies on August 7, 2006.

Request for Reconsideration

On August 16, 2006, the Chairperson of the Commission directed staff to prepare arequest
for reconsideration of the statement of decision in order to apply the relevant case law to
the test claim asit was revised at the July 28, 2006 hearing.

Staff Analysis

Government Code section 17559, subdivision (a) grants the Commission, within statutory
timeframes, discretion to reconsider a prior fina decision. By regulation, the Commission
has provided that any interested party, affected state agency or Commission member may
file a petition with the Commission requesting that the Commission reconsider and change
aprior fina decision to correct an error of law.

Before the Commission considers arequest for reconsideration, Commission staff is
required to prepare awritten analysis and recommend whether the request for
reconsideration should be granted. A supermajority of five affirmative votesisrequired to
grant the request for reconsideration and schedule the matter for a hearing on the merits.

If the Commission grants the request for reconsideration, a subsequent hearing is conducted
to determine if the prior final decision is contrary to law and to correct an error of law. A
supermajority of five affirmative votesis required to change a prior final decision.

At this stage, the sole issue before the Commission is whether it should exerciseits
discretion to grant the request for reconsideration. The Commission has the following
options:

Option 1: The Commission can approve the request, finding that reconsideration is
appropriate to determine, at a subsequent hearing on the merits, if the prior fina
decision is contrary to law and, if so, to correct the error of law.

Option 2: The Commission can deny the request, finding that the requestor has not
raised issues that merit consideration.

Option 3: The Commission can take no action, which has the legal effect of
denying the request.

Conclusion and Staff Recommendation

Staff recommends the Commission approve this request, finding that reconsideration is

appropriate to determine, at a subsequent hearing on the merits, if the prior final decisionis
contrary to law and, if so, to correct the error of law.



STAFF ANALYSIS

Chronology

07/28/06 Commission adopts Statement of Decision

08/07/06 Commission mails Statement of Decision to claimant, interested parties, and
affected state agencies

08/16/06 Request for reconsideration is filed with the Commission
Background

Government Code section 17559, subdivision (a), grants the Commission, within statutory
timeframes, discretion to reconsider a prior final decision. That section states the
following:

The commission may order areconsideration of all or part of atest claim
or incorrect reduction claim on petition of any party. The power to order a
reconsideration or amend atest claim decision shall expire 30 days after
the statement of decision isdelivered or mailed to the claimant. If
additional time is needed to evaluate a petition for reconsideration filed
prior to the expiration of the 30-day period, the commission may grant a
stay of that expiration for no more than 30 days, solely for the purpose of
considering the petition. If no action is taken on a petition within the time
allowed for ordering reconsideration, the petition shall be deemed denied.

By regulation, the Commission has provided that any interested party, affected state agency
or Commission member may file a petition with the Commission requesting that the
Commission reconsider and change a prior final decision to correct an error of law.!

Before the Commission considers the request for reconsideration, commission staff is
required to prepare awritten analysis and recommend whether the request for
reconsideration should be granted.? A supermajority of five affirmative votesis required to
grant the request for reconsideration and schedule the matter for a hearing on the merits.>

If the Commission grants the request for reconsideration, a second hearing must be
conducted to determine if the prior final decision is contrary to law and to correct an error
of law.* A supermgjority of five affirmative votesis required to change a prior final
decision.”

At this stage, the sole issue before the Commission is whether it should exercise its
discretion to grant the request for reconsideration. The Commission has the following
options:

! California Code of Regulations, title 2, section 1188.4, subdivision (b).

2 California Code of Regulations, title 2, section 1188.4, subdivision (f).

® Ibid.

% California Code of Regulations, title 2, section 1188.4, subdivision (g).

> California Code of Regulations, title 2, section 1188.4, subdivision (g)(2).



Option 1: The Commission can approve the request, finding that reconsideration is
appropriate to determine, at a subsequent hearing on the merits, if the prior final
decision is contrary to law and, if so, to correct the error of law.

Option 2: The Commission can deny the request, finding that the requestor has not
raised issues that merit consideration.

Option 3: The Commission can take no action, which has the legal effect of
denying the request.

The Commission’s Prior Decision

The Commission denied this test claim, for the activities related to local government
participation in binding arbitration, pursuant to Code of Civil Procedure sections 1281.1,
and 1299 through 1299.9. The Commission concluded the following:

[T]he Commission finds that the test claim legislation does not constitute a new
program or higher level of service. Thetest claim legislation requires the local
agency to engage in a binding arbitration process that may result in increased costs
associated with employee compensation or benefits. The cases have consistently
held that additional costs alone, in absence of some increase in the actual level or
quality of governmental services provided to the public, do not constitute an
“enhanced service to the public” and therefore do not impose a new program or
higher level of service on local governments within the meaning of article X111 B,
section 6 of the California Constitution. Since strikes by law enforcement officers
and fire services personnel are prohibited by law, no successful argument can be
made that the test claim legidlation affects law enforcement or firefighting service to
the public.

The claimant had initially requested reimbursement for: 1) coststo litigate the test claim
legidation; 2) increased costs for salaries and benefits that could result from the binding
arbitration award; 3) increased costs for compensation package “enhancements” that could
be offered by the local agency as aresult of vulnerabilitiesin its bargaining position; and
4) other costs related to binding arbitration activities.

At the hearing, however, the claimant withdrew its request for reimbursement for litigation,
compensation and compensation enhancement costs. Testimony was also provided at the
hearing that regardless of the legality of strikes by public safety personnel, strikes do still
occur in the less obvious form of “blue flu” or in other ways. The claimant also presented
exhibits at the hearing consisting of test claims and parameters and guidelines, related to
collective bargaining, that were previously heard by the Commission.

Discussion

Removing the costs for litigating the test claim legislation and employee compensation
significantly modified the test claim, causing the need for areevaluation of activities that
are required by the test claim statute (i.e., designating an arbitration panel member,
participating in hearings, and preparing a“last best offer of settlement”) in light of the
relevant case law.



The request for reconsideration alleges the following error of law:

The statement of decision relied upon cases supporting the concept that no
higher level of serviceto the public is provided when there are increased
costs for compensation or benefits alone. For example, City of Richmond v.
Commission on State Mandates (1998) 64 Cal.App.4™ 1190, cited in the
statement of decision, held that even though increased employee benefits
may generate a higher quality of local safety officers, the test claim
legidlation did not constitute a new program or higher level of service; the
court stated that “[a] higher cost to the local government for compensating
its employees is not the same as a higher cost of providing servicesto the
public.” However, City of Richmond was based on test claim legislation that
increased the cost for death benefits for local safety members, but did not
result in actual mandated activities.

The statement of decision also relied upon San Diego Unified School Dist. v.
Commission on State Mandates (2004) 33 Cal.4™ 859, which summarized
and reaffirmed several previous casesto illustrate what constitutes a“new
program or higher level of service.” However, none of the older cases cited
[—i.e., County of Los Angeles v. State of California (1987) 43 Cal.3d 46,
City of Anaheim v. State of California (1987) 189 Cal.App.3d 1478, City of
Sacramento v State of California (1990) 50 Cal.3d 51, and City of Richmond
v. Commission On State Mandates, et al. (1998) 64 Cal . App.4™ 1190, —]
denied reimbursement for actual activities imposed on the local agencies. In
addition, San Diego Unified School Dist. did not address the issue of “new
program or higher level of service” in the context of actual activities
mandated by test claim legislation which increased the costs of employee
compensation or benefits.

Conclusion and Staff Recommendation

Staff recommends the Commission approve this request, finding that reconsideration is
appropriate to determine, at a subsequent hearing on the merits, if the prior final decisionis
contrary to law and, if so, to correct the error of law.



